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P.REFACE. 


The advantages of codified law are now too well known to need 
expatiation. The Indian Legislature has reduced to the form of Codes 
its laws on many subjects, but it has left the Hindu and Mahomedan 
Laws alone, and for an obvious reason. Warren Hastings knew that 
the Mahomedan rulers had administered justice according to the per- 
sonal law of the parties. Accordingly, in 1772 he ordered that it 
should be continued to be so administered. This executive order was 
subsequently embodied in several statutes with the result that in matters 
relating to personal status, adoption, marriage, partition, alienation of 
property and succession, the law applicable to the Hindus is Hindu 
Law. But where is it to be found ? Not in their sacred books alone, 
for a good deal of what is contained iu the books, is not law at all, 
while a great deal more of what is law is not to be found in the books, 
the result being that the modern Hindu Law is a curious blend of the 
sacred texts, judicial dicta and analogies varied by custom or local 
usages, and eked out by the salutary rule of justice, equity and good 
conscience, 

The ordinance of Warren Hastings was, no doubt, intended to be 
a privilege : in practice, it has stayed to be a penalty. 

tor the latest Hindu text is about a thousand years old. It was 
suited to a people, condition and age which have long since greatly 
altered. Even the most devout Hindu feels that he can no longer be 
held fast to the archaic laws of his forefathers. Even if he were so in- 
clined he should have much difficulty in ascertaining them. For there 
is scarcely a topic upon w^hich contradictory texts cannot be found and 
upon which contradictory gloss cannot be put. The fact that %ee 
divergent systems are the outcome of three commentators on the same 
text is an instance which is daily repeated in the Courts. Eor over a 
quarter century the present writer has seen this spectacle in the Courts. 
Without legislative authority he has no power to stop it. Nor indeed 
can it be wholly stopped. But it occurred to him that if other subjects 
are reduced to codified statements, wdiy should not the Hindu Law be 
codified if only to present it in a compact form to be' easily mastered and 
applied. It is only a coincidence that of all laws, the laws of the 
Hindus which were always slated in aphoristic Codes, still remain to be 
re-enacted in a consolidated Code. 



11 


PREFACE. 


The present work may, it is hoped, prepare the public opinion to 
be alive to the necessity of such a Code. J agannatha’s Digest, prepared 
under the direction of that Sanskritist H. T. Colebrook, can in no way 
be regarded as its prototype, for the latter is merely a collection of 
selected aphorisms from the sacred texts. This work is prepared on a 
wholly different plan. It is intended to be a plain and concise state- 
ment of modern Hindu Law — of the law as it is understood and 
administered in the Courts to-day. In the ensuing commentary the 
rasion d eire of the rules so collected, their genesis and their application 
are all illustrated by concrete cases in which all the case-law to be 
found in all the reports, authorised and unauthorised, will be found set 
out. 

Those who desire to make themselves acquainted with the outlines 
of Hindu Law need go no further than the collected rules. But those 
to whom precedents are all in all, the detailed discussions should 
furnish a repertory of cases arranged and discusstd in their logical 
sequence, which it is hoped, present to some extent the same advantages 
as an annotated edition of an Indian enactment. “ 

The plan adopted is the same as in the author’s two other works 
on the Law of Transfer and the Penal Law of British India. The 
guiding principle in this case has been the same, namely, completeness. 
The writer does not profess to be a Sanskritist, though he has striven 
to examine the original authorities whenever they were available. He 
has avoided lengthy discussions on barren topics, which as a busy 
lawyer, he knows the practitioner would much rather eschew in arriving 
at a solution of his problems. If at times he has departed from this 
rule it has been to refute views which other writers have advanced but 
for which the text might have remained obscure. But the aim 
throughout has been to combine simplicity of treatment with perspica- 
city of expression. How far he has achieved this purpose he leaves it 
to the judgment of the reader. 


H. S. G. 


1st August, 1919. 
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GLOSSARY. 


Word. 

Sanskrit. 

Meaning. 

Remarks. 

• 

Adhyagnik. 


Presents given to the 

A species ot stri- 


bride before the nuptial 
fire (.4^Ai-before and 
Agni-fixe). 

clhan. 



Adhyavah- 

3T«=!rr^rfi^3;. 



nik 

Presents given to the 

Do. 

1 

bride at the time of the 
bridal procession (Adlii 





near or during, Avahnik 
procession). 


Angir '' 1 

Angiras | 

... 

Writer of a Dharmashas-:He flourished be- 
tra. ^ fore Yajnavalkya 

• 



and is mention- 
ed by him in his 
Smriti in Acha- 
radhaya Sloka 4. 

Annydeyic. 

... 

Gifts by stranger (A/mya 

A species of Stri- 

other outsider, deyik 
what is given, gift by 
another). 

dhan. 


1 



Aparaditya 
Dev or 
Aparark 


Name of a king of the 

He fl o u r i s h e d 


Silahora dynasty one 

either at the 


branch of which reign- 
ed in J h a n a the 

time of Vijna- 
neshwar or sub- 



other in Panola near 

sequent to him. 



Kolhapur in Konkan in 

See Sarvadhikari 



the Bombay Presidency. 

p. .■581-3t(7. 

Aparark ... 

1 3Tq^r^ 

Writer of a Dharm shas* 
tra. 

Mayne in Para 2(! 
says that his 




work is of para- 
mount authority 
in Kashmir 




which appears 
doubtful. 

Apastamb. 

arm^sr ... 

Do. 


Ashah’aya. .. 

arai^i’T ••• 

Do. 


. .11^—. 

Si ■ 





xl 


GLOSSARY. 


Word. 

Sanskrit. 

Meaning. 

Remarks. 

« 

Ashaliaya 





Vidyanesh- 





war 





Ashvalayan. 


Name of Smriti writer ... 


Atharva Ve- 





da 

ai??# ... 

The fourth Veda 

See § 60. 

Atri 


Writer of Dharinashastra. 

He is mentioned 





by Yajnavalkya 
in Acharadhya 





Sloka. 

Baudhayan. 



Do. 

His work is trans- 




lated in S. B. E. 
Series. 


Bharuchi.,. 



Do. 

c 

Bhashya ... 

vrr^Jr 

Commentary 


Bhrigu 


Name of a sage who re* 

See Manu, Chapter 


vealed to the people the 
doctrines of Manu 

1 Sloka 59. 


Bhrigusan- 

^ggr|?fr ... 

Bhrigu’s recension of 


hita. 


Manu. 


Brihaspati. 

... 

Writer of Dharmasastra... 

His work is trans- 



lated in S. B. E. 
Series. 



Brihat 

Budh 

fffi: 

5^ 

] Great \ 
j wise 

[Often used to dis- 
I linguish the vari- 
[ous writers of 




Dharmasastras 


Daksh 


Writer ofa Dharinashastra 


Dharesh- 

«rrw 

King of Dhar 

He is mentionec 

war. 




by Yajnavalkya 
in Acharadhaye 
Sloka 5. 



GLOSSARY. 


xli 


Word. 

• 

Sanskrit. 

Meaning. 

Remarks. 

Dattak 

Chandrika 


Work on Adoption. 

Dattak-on Adoption- 
Ch andr ika-moonlighi . . . 

Name of the work 
on the Jaw of 
adoption. 

Dattak 

Mimamsa... 


Work on Adoption (au- 
thor-Nand Pandit) ... 

Mimamsa-inquiry. 

Dayabhag. 

D a y a Vi- 
bhag 

. . . 

?T«rr 

Partition of h e r i t a g e 
(daya-what is given hence- 
Inheritance and bhag 
or vibhag partition ... 

A treatise on the 
law of Inheri- 
tance by Jimul- 
vahan. 

Deval 

•s. 

A writer of Dharmashastra 

He flourislied pro- 
bably prior to 
Brihaspali 

• 

Dharnidhar 

... 

Do. 


Gautam ... 


Do. 

His work has been 
translated in 2 

S. B. E. 

Govindraj. 

... 

Commentator on Mann... 


Harit 


Writer on Dharmashastra 

(He is mentioned 
by Yajnavalkya 
in Acharadhaya 
Sloka 4. 

Hiranya .. 
Keshin ... 

%oq- 

‘ Golden haired ’ 

A school forming 
a sub-division of 
Apastamb 

See Apastamb S. 
B. E. Series In- 
troduction. 

1 

Jeemut Va- 
han 

» 

i 

Name of a Bengal writer 
of Dayabhag. 

He probably flour- 
ished in the fif- 
teenth century. 
See Sarvadhikari 
p. 403. 


xHi 


GI/OSSARY. 


Word. 

Sanskrit. 

Meaning. 

Remarks 

Kalpataru, 

I 

j 

! 

1 

[ 

Dharmashastra . . . ^ 

(Kalp - desire, Tarn - a 
tree — a Wishing tree). 

\ work written 
by Lakshmidar 
sometime bet- 
ween the 12th 
andHth century. 
See Sarvadhikari 
p. ;191. 

Kanilakar. 

1 

i 

i 

i 

1 

1 

! 

Dharmashastra 
(Kainal-lotus, Akar, mine; 
treasure) 

1 

Name of the Au- 
thor of Nirnaya- 
sindhu and Ki- 
ll ada Tandava 

flourished in the 
13th century. 

1 

K a r V i r 


He was the minister of 
Hara Sin ha Deva King 
of Mithila 

f 

Chandesh- 
war Tha- 
kur 



Author of Vivad 
liatnakar an au- 
thoritative work 
of the Mithila 
School 

Kasbyap ... 


Writer 

His date is not 
fixed but flour- 

Katyayan... 

... 

Writer 

ished after Bri- 
haspati 

K u 1 1 u k 

fPSf ¥[3 ... 

Best known commentator 

Bhatt ... 

on Mann 


K u 1 1 u k 
Dharmasar 


Epitome of the work by 
Kulluk 


Lakshmi- 

dar 

55«j*ftvr^ ... 

1 

Writer 

Shankh and Likhit were 
joint authors. (Likhit- 
what IS written-a pen- 
name) 


Likhit 

f^r%eT 


They are men t. on- 
ed by Yajna- 
valkya in Acha- 
radhaya, Sloka 5. 




GLOSSARY. xliii 

Word. 

• 

Sanskrit. 

Meaning. Remarks. 

1 

Madhav ... 

1 

...! 

1 

j 

1 

Mann 


1 

Reis the first law giver SS. 58-72. 
said to be a Magadli or 

Mithila Brahmin. 

Mcdliatilhi. 

. . . 

Commentator on Manu... Flourished before 

Vijnaneshwar. 

Mitakshara. 

. . . 

A commentary on Yajna- 
valkya Smriti by Vijna- 
neshwar (//n'^-few, mea- 
sured Akshar - Letters)] 

! /.e., concise ...| 

j i 

Mitr Misra. 

fJTsT . . . 

jAuthor of Virmitrodaya.j 

• 

L a k s h mi- 

1 

1 

1 

A work of the Benares: 
school. Written in the 

16th century. 

dhar 

. . . 

Author of Kalptaru 

Nand Pan- 


Author of Dattak Mi- 

dit 


mansa'’ 

Narad 

1 

1 

1 

;A writer on Dharmashas- His work has been 

j tra. translated in the 

S, B, E. series. 

Nilkanth ... 

1 

Author of Vyavhar Ma- 
yukh 

Parashar ... 

1 TO5I? 

Paramount authority in 

j 

1 

1 

1 

the Kalinga. His work 
on law is lost, though 
extracts from it are cited 
in the commentaries. 

Hs date is not settled.. I 

Madhavi- 

1 

... 

i 

i 

yam • 


! 

j 
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GLOSSARY. 


Word. 

Sanskrit. 

Meaning. 

Remarks. 

• 

Mayukh ... 


A ray or beam (of the sun) 
Vyvhar Mayukh is the 
chapter on Vyavhar or 
duty. 


Prajapati. 

... 

Lord of llie People King. 


Pratap 
Rucira Deo. 

JT?rnT 5?^.. 

King of the Kakataya Dy- 
nasty of Waiangal and 
is said to be the author 
of Saraswat? Vilas, a 
work of authority in the 
Madras Presidency. He 
flourished in the 14th 
centiuy. 


Rigveda ... 


The first Veda (Bikh- 
Hymn and Veda know- 
ledge— Hymn book). 


Samvarl ... 


Name of a writer on 
Dharmashastra. 

He is mentioned 
by Yajnavalkya 
in Acharadhaya 
Sloka 4. 

Sam Veda. 

! 

Third Veda ; (Saw-song ; 
Veda, knowledge). 


Saudayik ... 

1 

... 

A kind of Stridhan-com- 
prising presents made 
by parents and other 
relatives of the bride. 

A species of -slri 
dhan. 

Shankh ... 

Sankhyayan 

... 

Name of a writer (Sankh- 
couch) 


Saraswati- 

vilas 


A work {Saraswati-God’ 
dess of learning vlias- 
sport or amusement, 
sport of the Goddess of 
learning. 




GLOSSARY. 


xlv 


, Word. 

« 

Sluitatap ... 

Shaiuiak ... 

Smritichan- 

drika 

Srikar 

Siibodhini. 

Shiilk 

Upnishads. 

Usanas ... 

Ushan 

Ushanas ... 
Sutras 


Sanskrit. Meaning Remarks. 


, . .:A writer on Dharamashas- 
j tra. He is mentioned 
by Yaj na valky a in 
Acharadhaya Sloke 5. 

... An author more known to 
lawyers on account of 
the ritual prescribed by 
him to be observed in 
the adoption cere- 
mony. 

.. Name of a work on (^Smriti— trMVition 
Dharamshashastra by G h a n d r i ka- 
Devananda Bhatt also moon light), 
called Deva or De* 

I vanna Bhatt. 



Marne of an author 


. . . 

A commentary (Sw-good ! 
^{?f//z-knowledge). 1 



Bride price 

A species of stri 
dhan. 

. . . 

Metaphysical chapters 
of the Vedas. 



Name of an author on 
Dharmashastra. 

He is mentioned 
by Yajnavalkya 
in Acharadhaya 
Sloka 4. 


Writer 



Sutras of Ushanas 

i 



1 

1 
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GLOSSARY. 


Word. 

Sanskrit. 

Meaning. 

Remarks. 

Vachaspati 

misra. 

i 

rfr%^|Author of Vivad Chinta- 
1 moni, an authoritative 
work of the Mithila 
School. He flourished 
in the beginning of the 
fifteenth century. 


V a i s h n 
follower of 
the Rama- 
nuja sect. 

1 

q-Iifl twtsrt.i 

1 

Worshippers of the God' 
Vishnu — A se^t. 


Vudyanatha 
D i k s h i ti- 
yam 

Vasishth ... 

• ...j 

1 

...! 

! 

Name of a work 

r 

Name of an author on His work has bei'n 
Dharmashastra. translated in the 

S. B. E, Series. 

1 

Vijnyanesh- 

war 

... 

Author of the Mitakshara! 
{Vidija learning Ishwar 
Master). 


Virmitroclai, 


‘^Rise of the brave Mitra'* 
name of a work by 
Mitakshara (Fir-brave 
mi/ra-name of a king- 
udai rise). 


Vishnu ... 


Name of the author of a 
minor law book. 

, His work has bee.i 
translated in the 
S, B. E Series. 

Visvarup ... 

flwr ... 

An author of a comment- 
ary on Yajnawalkya 
Srariti (Vishva universe: 
rupa appearance having 
Ihe appearance of the 
universe. 

L 

f 

f 

> 




GLOSSARY. 


xlvii 


Word. Sanskrit. 


Meaninff. 


Uciivirks. 


ViVadChan-j 
dra ...I 


... ri)e moon on discAission.A work supposed 


from Vamda discussion 
and Chaudvd the moon 
Name of a work in llie 
?^Iitliiln School. 


to be prepared 
by Lax mi Devi 
thoiij^hthe name 
of her nepliew 
Devi Misarii Mis- 
rce is mentioncfl 
the writer. 


Vivad Chan- 
drika 

Vivad Chin- 
tamani .. 

Vivad Rat- 
nakar 


Moon-h^i^ht on discussion 
.name of work 

T%^I Antidote a^ijainst anxiety 
regarding discussion. 

Ocean of discussion from A work of the Mi- 
Vnvid discussion and tliila School com- 
Rdfjidkar ocean ... c o m o p s e d by 


Vridha Sat- 
atap 

Vrihaspati, 


^arfjT^^. iShalatap the senioi 


• . . prataparu(lriya,Air 
thor of. 


•••Name of the author on 
Dharmshastras. His work 
has been translated in thci 
S. IL E. Senes. 


Vrihat Han't ?RfT ... Harit the 


.* senior. 


Vyavahar 

Chintamani 


Diamater' A writer on! 
Dharmashartras. 


f%fTr-Anteclote nguiiisf anxiety Anodier work of 
nm ... regarclinj4 le^fa! matters.: Tachespati Mis- 


Vyavahar 
Mayukh ... 

Vyavahar ' 
Nirnai ..., 


See Nilkanth a ray of 
light on matter of law.,. 

Decisions on legal topics. 


xlviii 


glossary. 


Word. 

Sanskrit. 

1 

Meanin;^. 

I 

Remarks, 

Veda Vyas. 

.. 

jThe diametre of the Yedas.| 
The great sage arranged; 
the Vedas.The author of, 
Mahabbarat and anum-j 
ber of Puranas are alsoj 
attributed to him. 


Yadnaviil- 

kya 

or 

.. 

JName of a writer ... 


Yaj naval- 
kya 

?Ti5r .. 

•; 


Yajur Veda. 

j 

I 

1 

1 

1 

.|A book containing the 
sacritfcial formula a 
retrial from ^r^ia sacri- 
: ficial and knowledge.! 


j 

Yajur Veda! 
school ...! 




Yania 

! 


.jName of a writer, anj 

I author on Dharma-i 
shastras mentioned by| 
Yajnavalkya in Acha-| 
rad hay a Si oka 4 and; 
cjuoted by Vashistlia 


Yautak 

i 

• ! Nuptial presents a kind' 
of Stridhan from '‘^1 
; to join'’ 
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GENERAL INTRODUCTION. 


I 

1. The true prototype of the institutions peculiar to Hindu Law is to 
be found in the primeval tribal customs which are the 
Genesis of Aryan common stock of all sections of the Indo-European race. 

Institutions. 'phe law of joint Hindu family, of adoption, marriage and 

succession is not the peculiar feature of archaic Hindu 
Law. It was a part of the customs of the ancient Greeks, Romans and 
other nations who claim their descent from the common parent race. The 
system of Hindu law is, indeed, not a peculiar feature of the Aryan races. It 
is to be found up to the present day in countries such as China and Japan, 
though somewhat modified by the force of modern circumstances. The joint 
family is but the natural outcome of the gregarious instinct of man. Indeed, in 
one sense there are joint families even among certain classes of lower animals. 
They play a necessary part in the growth of civilization and the development 
of society. But tlie joint families as now known to the Hindus are not the 
joint families as known to their primeval progenitors. To them a family 
meant a body of men united for purposes both offensive and defensive, to 
which were necessarily attached a number of women as dependant serfs. It 
was both natural and necessary that this band of men should have a leader, 
and what can be more natural than that in such a society respect should be 
paid for age, for with age went experience and with experience, wisdom. The 
qldest male would naturally become the leader of such a flock. This is then 
the genesis of the particular society which in its primitive and rude simpl’city 
may still be observed in several remote parts of India such as e.g,, in the 
case of Santals, the Oraons, the Bhils and other aboriginal hill tribes. 
Writing of the Oraons, an aboriginal tribe inhabiting the Chota Nagpur 
and the adjoining tracts of the Central Provinces plateaus and describing 
the institution of Dhitmkuria or Bachelors’ Dormitory, Sir H. Risley says: 

In all the older Oraon villages where there is any conservation of ’S.ncierit 
customs, there is a house called the Dhumkuria in which all the bachelors of 
the village must sleep under penalty of a fine .... I not long ago saw a 
Dhumkuria in a Sirguja village in which the boys and girls all slept every 
night.” (W Sexual intercourse before marriage, he continues, is tacitly 
recognized and is so generally practised that in the opinion of the best observ- 
ers no Oraon girl is a virgin at the time of her marriage. “To call this state 
of things immoral is to apply a modern conception to primitive habits of life. 
Within the tribe, indeed, the idea of sexual morality seems hardly to exist, and 
the unmarried Oraons are not far removed from the condition of modified pro- 
miscuity which prevails among many of tlie Australian tribes. Provided that the 
exogamous circle defined by the totem is respected, an unmarried woman may 


(1) Ethnography, p. 248 
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bestow her favours on whom she will. If, however, she becomes pregnant, 
arrangements are made to get her married without delay, and she is then 
expected to lead a virtuous life. ” (^) 

Such was the social order in the administration of the cyclops of which 
Homer wrote : 

Meetings, that counsel bring, to them are not, 

“ Nor legalJudges. On the high hill tops 
They dwell, or in the hollow cave and eaoh 
To wife and children gives the law, nor care 
Aught have they of each other." (2) 

2. In this primitive State of Nature idealized by the modern man as the 

golden dawn of history, there was little to choose between 
State of Nature. tlie grim battle for life which the human hunter fought 
and liis animal prey upon wliich he subsisted. For, as 
Hobbes has pointed out, the primitive state of human society was not that of 
Universal peace but one of indiscriminate war, and even when men were not 
actually eng iged in war their condition was at all times one of armed neutral- 
ity. “ For war consisteth not in battle only, or the act of fighting ; but in a 
tract of time wherein the will to contend by battle is sufHciently known ; and 
therefore the notion- of time’ is to be considered in the nature of war, as it is in 
the nature of weather. For as the nature of foul weather lieth not in a 
shower or two of rain, but in an inclination thereto of many days together : 
so the nature of war consisteth not in actual fighting, but in the known 
disposition thereto during all the time there is no assurance to the contrary. 
All other time is peace.” This state of insecurity from without necessarily 
dictated the assurance of society within. The tribal units were too loosely 
formed and unwieldy for a strict discipline in detail which necessitated their 
splitting Uj) into smaller groups held together by the combined forces of 
personal and sexual affinity, and dictated by the natural instincts of self-preserv- 
ation. Strangers would be freely admitted into this social group. The modern 
social order is thus the result of modified promiscuity, 

3. Tlie formation of hordes and the formation of familial groups are the 

two facts which mark the dawn of history. But which of 
Primitive State of them preceded the other is a question upon which 
Society. ethnologists are still at variance. There are those who 

trace the growth of fapiily relations from the primitive 
prornlscuous hordes, while there are others who with Maine hold that “ the 
conclusion which is suggested by the evidence is not that all early societies 
were formed by descent from the same ancestor, but that all of them which 
had any permanence or solidity either were so descended or assumed that they 
were. An indefinite number of causes may have shattered the primitive 
groups, but wherever their ingredients recombined it was on the model or 
principle of an association of kindred.” But the very conception of 
klndredship postulates an earlier era ; and while it is true that the earliest 
speculation starts with a dominant affinity for familial ties, it is not safe to 
predicate that it must have been necessarily the very first stage in social 
evolution. Even Sir Henry Maine suggests several causes which may have 
led to the predominance of one over the other while tlie numerical inferiority 
of the sexes suggests a variation which makes the working of the two theories 

(i) Maine’s Early Law and Oujlom, Gh. 

VII, p.aoo. 

(6) Ancient Law, Oh. V. 


(1) 2 Tribes and Castes, p. 141. 
(a) Odyssey, IX- 12. 

(8) Levktban, Ch. XBI. 
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simultaneously possible in different surroundings. Society must have been cir- 
cumstanced by its environment. Maine thinks it “more than probable that, since 
the appearance of mankind on the earth, an indefinite portion of the race has 
suffered at different times from a serious inferiority in number's of women to 
men. It must further be acknowledged, ” he continues, “ that the advance in 
intelligence of which Darwin speaks would lead men to establish institutions 
in conformity with this proportion between the sexes, if only for the purpose of 
keeping within bounds that sexual jealousy which could not fail under such cir- 
cumstances to produce, if unrestrained, a perpetuity of violence and blood- 
shed. Patriarchal tlieory, he adds, “ supposes that the motive which led to 
the exertion of power was sexual jealousy. The counter-theories assume the 
abeyance during long ages of sexual jealousy.” But Maine allows for the 
promiscuity of intercourse ; and the polyandry even practised up to the present 
day in certain parts of Southern India makes one pause before applying to the 
diverse human institutions a single a priori test. Moreover, those who strive 
for a logical sequence of social evolution seem to ignore that it is not only pos- 
sible for the two units to come into existence in response to local conditions, 
but it is equally possible for both of them to co-exist at the same time and in 
the same place. This will be evident if regard is had to the fact that a tribe in 
its original form is distinguished from a caste by the fact that its basis is 
political rather than economic or social and that the impelling demand of social 
necessity may equally be combined with political exigency. To these causes 
might be added other adventitious causes leading to the formation of tribes and 
families side by side. 

4 . One thing is certain. The ancient nomadic groups all practised female 
infanticide. Daughters were an incumbrance to the people 
Female infanticide. who had every moment to turn their strength to account 
in defence of their property and person, while grown-up 
women afforded an attraction for hostile attacks enhancing the worries of an in- 
secure existence. Each primitive group depended for its necessary supply of 
women upon women-stealing for which marauding excursions were frequent 
which are immortalized by the legend of the founder of Rome. That such 
wife-hunting expeditions were common long after the Hindus had established 
a settled social order is evident from the forms of marriages described in the 
law books to which particular reference will be presently made. This 
practice had a far reaching effect upon the history of the Aryan people. They 
appear to have early discovered the evils of consanguinous inter-breeding 
which in many cases afforded ample ocular demonstration of transmitted 
maladies and deformities. Ex ogam y was, therefore, not only the acknowledged 
necessity but became the prevailing rule. But in this way some of the groups 
became sufficiently large to dispense with exogamy. Endogamy then took its 
place and thus arose the notion of a gens and gentiles, self-centred and selfr 
contained, who all claimed descent through males from a common male 
ancestor. It was a further bond for cementing the ties of association. The 
mimetic faculty of man traceable to his simian ancestry would play a 
conspicuous part in shaping all groups after a settled model once it was well 
formed and its utility sufficiently demonstrated. There would also be the 
equally natural egoism, that pride of self or something like self, which accounts 
for the continuance of clans, castes and races. But here again one must not 
lapse into the danger of a too wide generalization. For while it is true that the 

(1) 2 Descent of man, p. 862. (3) Ib. p 216, 

(2) Early law and oustom, Oh. VJl, p. 2li. 
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Aryan gens, such as, of the Hindu, the Greek and the Roman types, trace 
their ancestry in a continuous agnatic line, there are instances on records of 
groups, such as, the so-called aborigines of Australia or the American islands 
among whom kinship is traceable exclusively through the female parent. 
These groups mark their bodies with a common mark or ‘‘ totem ” (^) to 
preserve their clannish identity and members of the same group never 
inter-marry. This totem ’’ becomes a symbol of great cohesive value. 
People of the same “ totem ’ will often travel long distances to assist their 
fellow-totems. But kinship so ere ited is naturally apt to become confused 
in course of time, and even where it is not so, it naturally yields the palm to 
the agnatic group which represents the flower of its masculine strength and 
mind whose exploits and achievements would naturally out-distance the 
cognatic clans. 

6. This tact accounts for tlie ancestor worship as to wliich Sir John 
Lubbock wrote : Although descent amongst the- low est 
Ancestor worship. savages is traced in the female line, I do not know of 
anyih^ance in which female anceitors were worshipped.” 
The worsliip of female ancestors marks yet another stage in the evolution of 
society. Here agciin, the genesis of the custom is laid in the dawn of history. 
The savage races believed in the continued existence of their dear departed 
dead wlio had assisted them in life and who they fondly believed could not do 
otherwise after their death. The primitive conception of a great warrior 
leading the same life and following the same occupation before and after 
death led to the funeral offerings of food, clothing and weapon, and so 
tenacious are these rites and beliefs of a by-gone age that they linger even yet 
in several parts of Europe, where the Britons leave the remains of the ‘ All 
Souls’ supper on the table for the ghosts of the dead kinsfolk to partake of. 
and Russian peasants set out cakes for the ancestral manes on the ledge 
which supports the holy pictures, and make dough ladders to assist the ghosts 
of the dead to ascend out of their graves and start on their journey for the 
future world ; while yet another provision for the same spiritual journey is 
made when the coin is still put in the hands of a corpse at an Irish wake. (^) 
The strewing of flowers on the graves, the lighting of tapers and other 
offerings of love are but relics of the same thought which have survived tlie 
combined attacks of science and the testimony of reason. The gorgeous 
funeral pageants of the ancient Greeks and Romans were inspired by the 
same thought. Those who were most endeared in life offered their utmost 
homage to the vanished spirit and the test applied by the Dayabhagh for 
determining the heirs thus becomes at once intelligible. Those were the 
nearest of kin who offered the largest obsequial feasts. That these should 


(1) A totem" is an animal or thing 
whioh members of a totem group regard as 
sacred and who consequently regard them- 
selves as members of the same family 
amongst whom inter. marriage or oo- habita- 
tion is not permissible. Totemism prevails 
amongst the Dravidians in India who have 
for totems the month of June, Wednesday 
in every week, the moon, the rainbow, and 
the constellation pleiades, besides the entire 
flora and fauna of the country where the tribe 
is settled— <Ri6ley*s Gens. Report. l&OLPt. 
1, § 880; People of India, p. 105 ; Spenoer and 
Gillen, Native Tribes of Central Australia, 


1899 ; Totemism and Exogamy, 1910 Vol. 1, 
p. 91 ei seq. For totems in the C).P. See G. P. 
Census Report, 1901 Vol. 1, p 189 et seq ; in 
Madras E. Thurston's Castes and Tribes of 
Southern India. 1909 ; Cochin Tribes and 
Castes, Yols. 1 and 11-1909-12. For Assam- 
Census Report 1911, Vol 1, p. 72 ; Bombay- 
Ethnographic Survey (1909) 181, pp. 1, 12; 
(1904) No. 12, p. 2 ; Census Report Bombay 
(1911) Vol 1 p. 268 1 Central India Census 
Report (1901). p. 198. 

(2) Tylor ** Primitive Oulturei* Ch. I, 
111, IV, XI. XII. Early History of Man- 
kind, Oh. VI. 
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be confined to the priestly class of Brahmins, is only due to their sacerdotal 
influences. They were the scribes of old and naturally placed their class in- 
terest before the public weal. But it marks a later epoch in the development 
of society. As adoption was necessary to strengthen the patriarchy, so ancestor 
worship was persisted in to preserve its identity. The two institutions now 
peculiarly Hindu have thus persisted in the march of ages. The law of inherit- 
ance is only a necessary corollary of the ancestor worship. Those who per- 
formed the obsequial rites were naturally the offspring. of the deceased. By a 
confusion of cause and effect ancestor worship and inheritance became a part 
of the established usage of classic antiquity. Those who conferred the utmost 
benefit upon the deceased were admitted to preferential claim for participation 
in his worldly effects. The medieval Christian Church made the one a condi- 
tion precedent to the other, and upon it, it founded the jurisdiction of the Ecclesi- 
astical Court in which all moveable and personal property of the deceased 
vested in the first instance, before it could be distributed; and this jurisdiction, 
extended to the powers over executors in the case of wills and of administrators 
in the case of intestacies, has descended to the modern Court of Probate. 

6 . The clear line that now divides the secular from the ecclesiastical law 

did not exist. One special feature of archaic society was 
Law and religion. the blending of law with religion and of both with social 

duty. The clear line that divides the three is of recent 
growth. In ancient society all passed under the garb of religion as religious 
conceptions were the first to develop; and as the executive was necessarily 
weak, there was a distinct gain in appealing to divine authority for the govern- 
ment of society. It tended to ensure implicit obedience by hushing all doubts 
and silencing all dissent and opposition. 

7 . ‘‘Of all the problems,” writes Hunter, that the human race had to 
confront the greatest perhaps is tc know what conduct is really injurious to 
mankind, and what is the best way to secure good conduct. Scarcely less 
important is it to know the degree in which conduct is injurious. On all these 
points, early societies had every thing to learn; and, as was unavoidable, the 
lesson was acquired slowly and imperfectly. It would be rash to assume that 
even now the classification of wrongs and offences is satisfactory or final ; and 
it is universally admitted that the art of punishment or rather of prevention is 
still far from perfect. The first great step in the progress of law is when 
the distinction between acts that are harmful to human society, and acts that 
may not be so, but are hateful to supernatural beings is thoroughly grasped. 
The distinction between sin and crime, between an offence against some god, 
and an offence against the State, lies cit the root of all legal development. It 
is impossible to make any advance towards rational classification of offences, 
until the elementary conception of an offence — as an act injurious to man 
living in society^ — is thoroughly apprehended and firmly grasped.” (1) 

8 . Judged by this test Hindu Law never emerged out of its pristine 
infancy. Indeed, its social development as portrayed in the law as now 
administered remains far behind that of the earliest Roman Institutions as 
seen in the Twelve Tables promulgated about 500 B. C. It is not even 
comparable to the regal period which heralded the establishment of the Re- 
public in 509 B.C. This period was marked by very strong religious feeling. 
Nothing could be done in private or public life without consulting the gods 
who exercised a direct supervision over the affairs of men through the agency 


(1) Roman Law, 106S. 
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of the priests of which there were three colleges or guilds, namely, the 
pontiffs, the augurs and the fetials. Of these the pontiffs were most inti- 
rpately connected with the law. “in the earliest times they were in exclusive 
possession of the civil as well as ot the religious law. They alone regulated 
the calendar, and determined the dies fasti on which alone legal business could 
be la^yfully transacted ; they alone were in possession of the technical forms 
according to which law suits must be conducted ; they convoked the assembly 
of the wards when wills were to be received or adoption was to tcike place. In 
some cases of deep moral offence they might even pronounce the sentence of 
death ; but a right of appeal lay to the people. In spite of the intensity of 
Roman religious feeling the religion of the State was always absolutely 
subject to the political authority.” (1) 

9 . In classical Grecian history priests played even a less conspicuous part 
in the administration of law. The fact is that Hindu Law took the turn suitable 
to the genius of the people as the Grecian and Roman Laws overtook the fast 
developing republican genius of the people. Consequently, while the early 
laws of these people furnish close analogies, which are to be expected by 
reason of their common ancestry, their later developments furnish matters 
only for contrast rather than for comparison (§ 23). 

10 . The earl> development of Hellenic culture on account of the emanci- 

pation of the people from the thraldom of pirestcraft 
The Laws of Solon. gives to tlie laws of Solon promulgated in 594 B. C. a 

comparative modernity which is not found in the laws of 
Apastamb and Baiidhayan who promulgated their sutras 800 years later. 
The fact is, as Solon observed, the trend of laws is determined by the genius 
of the people. Their usages are transformed with the permeation of new ideas. 
The welding of law with religion can only stand so long as the people are in 
their habits and thoughts implicitly religious, and childishly credulous. With 
the growth of political institutions the divine law becomes separated from 
human commands as the conception of civic duty becomes disentangled from 
religious piety. The laws of Solon, inscribed on wooden tablets arranged in 
pyramidal blocks turning on an axis, announced to the people the distinction 
between civil law and religious duty. They were at first deposited in the 
Acropolis, but afterwards for greater convenience of inspection they had to 
be brought down to the Prytoneum. They mark an epoch when the people had 
already risen against their tyrants, driving out Pisistratus and installing 
Lycurgus in his place. At the same time they show the struggle that was 
still raging between religious fears and civic liberty. To allay the fears of the 
superstitious, Solon is said to have invited Epimenides of Crete who was re- 
puted to possess the power of magic. He performed certain rights which 
appeased the superstitious Athenians, offering, it is said, even a human sacrifice 
to allay their fears. He founded a temple to Eumenides on the Areopagus 
not forgetting the two altars which appeased the malignance of Hubris and 
Anaideia under which Athens had been suffering for years. He curtailed the 
extravagant funeral expenses, released the pledged lands from their incum- 
brances, and repealed the law which enabled the creditor to enslave his debtor, 
and had led debtors even to sell their own children. The nobles had appro- 
priated all the lands. He substituted property for birth as a qualification for 
citizenship. As such, he divided the Athenian citizens into 4 classes and 
assigned to them their respective duties. The first consisted of persons 


(1) Huntec's Roman Law, Oh, 1, p. 10. 



GENERAL INTRODUCTION. vii 

whose rent or yearly produce yielded 500 measures, the second whose income 
yielded 300, the third whose income yielded 200, while the rest were relegated 
to the fourth which was a servile class. All the highest offices were reserved 
for the first class, the second and third performed military duties and were on 
that account lightly assessed. The people were given a democratic constitu- 
tion. The archons retained their judicial powers hut appeals were allowed to 
the Senate and the Areopagus, which were popularly elected bodies. The fact 
that Solon prohibited women from going abroad with more than three changes 
of apparel and a limited cpiantity of provisions, and not to pass through the 
streets at night otherwise than in a carriage witli a liglit carried before them, 
shows the freedom tliey had previously enjoyed and the necessity felt for 
restraining their licence — a restraint which in later years introduced a semb- 
lance of purdah amongst them. 

11 . The education of the Athenian was an affair of the State. Up to his six* 
teentli year he was educated at home. But on attaining that 
Edacation in Greece. compelled to spend two years in a gymnasium 

under publicly appointed masters. At 18 he was enlisted 
as a citizen. He could then inherit his patrimony, but 
was liable to attend to public duties. This Hellenic influence tended to greatly 
influence the course of Roman legislation. The genius of both people was, as 
already remarked, democratic, and even during the regal period of its history 
(B. C. 754-509) the popular assembly or the comitia ciinata was, in Rome, the 
final Court of appeal with power to revise even the King’s decrees. 

12 * Under the Republic established in 509 B. C., the people became 
divided into two classes — the patricians and the plebians, 
Early Roman Law. and while both possessed theoretical equality, the patri- 
cians in fact enjoyed all the powers and emoluments of 
office. But the plebians were not long in asserting themselves. The first 
thing they forced the patricians to do was to define the constitution which led 
to the codification of the customary law which was puldished to the people on 
twelve bronze tables, known as the Laws of the Twelve Tables which are the 
foundation of the whole fabric of Roman Law. Of these the first two tables 
prescribe the procedure for the trial of cases. They provide for the hearing of 
both sides, and for an exparte decree against the absent parly. The third table 
prescribes a mode of execution. The debtor was to be made over to his 
creditor in bondage. The latter might bind him with thongs or with fetters 
which were not to w'eigh more than 15 pounds. The creditor must provide a 
pound of bread a day for the maintenance of his debtor who could, 
moreover, live on his own means. The maximum period of his 
bondage was 60 days during which he was brought in 3 times before the 
praetor who publicly proclaimed his debt. After the third market day he 
could be put to death or sold beyond the Tiber, and if there were several credit- 
ors they might cut and divide amongst themselves the several portions of his 
body. The fourth table permitted parents to put to death their deformed 
children. They had the power of life or death over their legitimate children. 
The fifth table codifies the law of guardianship and inheritance. All women 
X except the vestal virgins were always to remain under the guardianship of 
their agnates. The pater familias could will away his property in the absence 
of which the property devolved upon his suit hercs failing which the agnate 
ar)d the gentile succeeded. By tJie Praetorian edicts these terms were ex- 
plained to mean as follows : — 

(l) Suii /wm— children and grand-children by son. 
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(?) Agnates — statutory heirs. 

(3) Gentiles — cognates and husband and wife. 

It will be noted that women were not excluded but brothers and sisters 
equally participated in their patrimony. 

13. The system of joint family, yet an established institution of Hindu 
Law, was as has been already seen 1-4) an institution dictated by the neces- 
sity of all archaic societies, for it was the one condition of safety to be a 
member of an organized group. The family was such a group, and the history of 
the Roman Law commences with such a family. From a legal standpoint such 
a family consisted of a Head Ruler or patriarch called the pater familias, and 
the members who were absolutely subject to his despotic sway. His own 
sons had no rights in the family any more than the slaves attached to the 
houseliold. They could possess no property of tlieir own. All they acquired 
became his. He could flog or imprison them regardless of their position or age. 
He possessed the supreme power of life and death in the exercise of which he 
usually destroyed all the elder female children excepting only the eldest. As 
already remarked tlie primitive man preferred to steal his wives instead of 
rearing them (S 4). This power of life and death continued until it was 
revoked by an edict of Constantine (318 A. D.) who also curtailed the power 
of sale, permitting only tlie poor to dispose of their new-born babes reserving 
to them, however, a right of redemption. 

14. In this state of society the adoption or affiliation of children was a 

matter of course. In early times adoption was known 
Adoption in Roman as arrogatw and required the sanction of the Pontiff 
Law* and the people in their comitia ciinata, in accordance 

with the following formulae addressed to the person 
about to be arrogated and to the people: — 

To the parson to he arrog.xted. “ Do you formally agree that Lucuis 
Titius shall have power over you, as over a son, the power of life and death ? ” 

To the People, Is it your will, your order, Qnirites, that Lucuis Titius by 
right and statute a son as if by birth the child of Titius and his mater familias 
and that Titius should have over him the power of life and death ? 

Law prohibited the adoption of an only son, while the arrogator could 
not adopt unless he was married, childless and of sixty years of age, or if on 
account of illness or other reason there was a probability of his dying childless. 
In early law women could not be arrogated ; but later on their adoption was 
sanctioned. A person of any age could be adopted. The arrogator might 
adopt one as his son, grandson, great-grandson, grand-daughter or great-grand- 
daughter. 

The old juridical character of Adoption was to bring the adoptee 
within the potestas of the pater familias, Justinian permitted adoption but 
allowed the natural father to retain the potestas. He also simplified the proce- 
dure by allowing adoption to be completed by a declaration in writing' made 
before a Magistrate. At first women could not adopt as they had no potestas 
but Diocletian and Maximian relaxed this restriction in A. D. 29. 


(1) GniuB, 1-99. Just, I-ll-X. 
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Adoption could not he repeated. The adopted son succeeded to his father 
in case of intestacy. 

16 . The Greeks also practised.adoption. But while the primary object 
of their adoption was to ensure that some one should 
Greek Adoption. malce tlie proper sacrifices and offer the funeral cake, the 

underlying principle of a Roman adoption appears to have 
been to strengthen the family and to avoid its extinction by securing an heir. 

16 . It will be thus seen that while both the Hellenic as well as the Roman 

Haws in their inception furnish many interesting and 
Roman and Hindu close analogies to Hindu Law, their early secularization 
systems compared, ^nd rapid development makes the relationship look like 
that of a child to a grown-up man. In regard to the law 
of inheritance however, the Roman and the Hindu systems retained close 
association for a longer period. But the point of divergence between them was 
also equally striking. Under Hindu Law the institution of the joint family has 
a peculiar significance. But the Roman joint family resembled more a 
Dayabhagh family than the one contemplated by the Mitakshara. The patna 
potestas excluded tlie law of co-parcenership. At the same time in both the 
systems inlieritance is inextricably connected with the performance of obsequial 
rites. Both the Romans and the GrecKs inherited the tradition of their forbears 
that life in some form persists after death and that the dead needed the 
same nourishment and comforts as the living. The performance of the 
obse(]uies was a concern of the State, as much as of the individual. For 
the disconsolate siiirit not only inflicted the family but also the State 
as an abettor of the family, if it suffered it to do wrong. But the early 
secularisation of Rtiman Law led to restrictions upon lavish expenditure 
on funerals and the tenth Table is directed towards the curtailment of all such 
exi:>enditure. it restricted mourners to three and flute-players to not more 
than ten in numbers. “ Women shall not tear their clieeks nor indulge in 
wailing.’ “ No person sliall have more than one funeral, or more than one 
bier.” Gold shall not be burned or buried with the dead, except such gold 
as the teeth have been fastened with.” Both the Greeks and the Romans 
cremated tlieir dead, as do Uie Aryan Hindus, but while burial supplanted 
cremation in the western countues till its modern revived, the twice-born 
Hindus now cremate their dead though like the Romans the Vedic Hindu both 
buried and cremated tlieir dead and it appears that of the two, burial was more 
common. 1'^) lint this merins of disposal is now exclusively confined to the 
Shudras* 

17 . The one outstanding difference betw^een the tw^o branches of the 

Aryan family, migrated in opposite directions, is in their 
Beoalarlssatioii of mental outlook oh life. The one migrating to the East 

I^aw. were meekly:,, .submissive to the .usages which they 

continued"to regard as records of divine wisdom, while 
the others threw the divine influence into the back ground, and seculari;;ed 
their laws which they modified witli the growing earnestness of the'^ge. 
Ethnologists have not adverted to this radical distinction which has produced 
such far reaching results. 

18 . It was a part of the education of the Roman youth to commit to 
memory the law’s of the Twelve Tables. But though they long continued to 


(1) ^Cicero Pro Dome 18, 15 Dig, 1, 7, 16, 2. 

(2) Of. the funeral hymn in Rig. Veda, X— 18. 
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enjoy this distinction they did not long remain the sole repositories of the 
existing law for within 500 years three tliousand brass plates did not suffice 
to record the growing laws of the people which had to be supplemented by the 
Edicts of the Praetors. These were the supreme Judges of the City annually 
elected and upon ascending the tribunal it was their duty to announce by the 
voice of the crier the rules which they proposed to follow in softening the 
rigour of ancient statutes and in the decision of doubtful cases. These rules 
were then inscribed on a white wall. They are monuments of chicanery 
intended to circumvent the old statutes which could not be repealed but which 
could no longer be followed. * Subtilities and fictions were invented to defeat 
the plainest meaning of the decemvirs, and while the end was salutary, the 
means, were frequently absurd. ’ 

19^ Heirs who had been excluded under the archaic agnatic succession 

t p li. dictated by the sterner requirements of a ruder age could 
Genesis of Equity. superseded. The indulgent Praetor admit- 

ted their claims on the assumption that it was the secret or probable wish of the 
deceased. Compensation was substituted for tlie absolute rigour of the Twelve 
Tables, and recourse was had to infancy or fraud to dissolve the ties of an un- 
equal contract. This was the fountain head of the praetorian equity which in 
practice led to most scandalous abuses due to the individual viigary, prejudice or 
self-interest of the praetor. But as his office had to be vacated at the end of the 
year, his successor was free only to propound whatever he considered right 
and thus precedents became establi.shed which were cited before the tribunal 
as the reported cases are to-day. But nevertheless to minimize individual 
aberrations the Corucial Law (67 B. C.) made all the Praetors adhere 
to the letter and spirit of their first proclamation and in 131 A. D., the 
Praetor Salvius Julianus compiled the perpetual edict which was ratified 
by the Emperor and the Senate thereby fusing both law and equity in 
a well-digested code, which finally superseded the Twelve I'ables. Still these 
laws continued to be supplemented or supplanted by the Rescripts or replies 
of the Judges on questions put to them on doubtful points, the epistles, orations 
and supplementary edicts, grants, decrees and pragmatic sanctions inscribed in 
purple ink by the Emperors and transmitted to the provinces as general or 
special laws for tlie magistrates to enforce and the people to obey. The 
cumulative volume of these was sought to be reduced to three codes, the 
Gregorian, the Hermogenian and the Theodosian Codes. 

20. 'fhese three codes were supplemented by other laws and legal opinions 

which filled many thousand volumes which rendered the 
Codification of study of law beyond human capacity. In 528 A. D., the 

Soman Law. Emperor Justinian appointed a commission of ten 

lawyers headed by Tribonian to codify this mass of 
ill-digested legal learning which they didin fourteen months, compiling their 
Code in twelve books or tables. It received the royal assent and became the 
authorized Code of the Roman Empire. Notaries and scribes were employed 
to mike copies which were sent out to the European, Asiatic, and African 
provinces where they were proclaimed and^their authority published on solemn 
festivals from the door of churches. 

21 . On the completion of this Code in 530 A. D., Justinian appointed 
Tribonian and seventeen other lawyers to digest the two thousand treatises in 
which lay imbedded the forgotten wisdom of praetors and lawyers of a thou- 
sand years. Within three years (in 533 A. D.) this commission was able to 
reduce three millions of sentences to a hundred and fifty thousand. This 
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became known as the Digest or Pandects and it likewise received his royal 
authority. Another legal work specially designed for students and called the 
Institutes was ^Uso ordered to be simultaneously prepared iind it was got 
ready a month before the Digest. 

22. Thus then the Codes, the Institutes and the Digest constituted the 
system of civil jurisprudence which alone were taught in the academies and 
admitted in the tribunals. They were supplemented by the new constitutions 
{novellae constitutiones) called the Novels from time to time which corre- 
sponded to the modern Amending and Repealing Acts. 

23. ^^Greece and Indici, are, indeed, the two opposite poles in the 

historical development of the Aryan race. To the 
Greece and India Greek, existence is full of life and reality ; to the Hindu 
contrasted. it is a dream, an illusion. While Gibbon sees the affinity 

between the Laws of Solon and those of the Twelve 
Tables comparing them to those of the Egyptians and Piicenicians and while 
he rightly discards as incredible the embassy suggested both by Livy 
and Dionysius to the Athens of Pericles to borrow her laws, he naturally fails 
to suggest the true explanation since discovered in the science of language 
of the common heritage of the three peoples. The Greek is at liome wliere 
he is born ; all his energies belong to his country ; he stands and falls witli 
his party, and is ready to sacrifice even his life to the glory and independence 
of Hellas. The Hindu enters this world as a stranger, all his thoughts are 
directed to another world ; he takes no part even where he is driven to act ; 
and when he sacrifices his life, it is but to be delivered from it. ” 

24. Tnat climate Jiad played an important part in shaping tlie destiny of 

these two peoples appears to be unquestionable. The 
Influence of Climate, ancestors of tlie western emigrants found themselves 
settled on rugged hills and the hardening influence of a 
colder climate and the growing congestion in cramped surroundings led to the 
overthrow of religious conventions which grew unchecked in the more 
spacious and fertile plains and enervating climate of the East. The one fell 
an easy prey to the toils of a wily priestcraft. The other sliook off as early 
as the dawn of their authentic history their subtle and baneful authority. The 
religious rites and duties were, indeed, not altogether abolished, but they were 
clearly separated from the secular law and relegated to tlie domain of moral 
duties or to the care of the Pontifex Maximus. It was the duty of the latter 
to see that the family worship was perpetuated and the religious observances 
duly performed by the heir. But there was nevertheless a complete severence 
of his right as heir and his obligation to observe the rituals. This early 
divorce of law from religion furnishes the master-key to the comprehension of 
the two great systems, the oriental and the occidental jurisprudence. The one 
is but a fossil, an inert mass, a relic of a by-gone age applied to a people 
who have long since outgrown it, but as to whom it is perpetuated only 
by legislation; the other is a living organism full of life and vigour. 

25. While the hierarchical rule of India is in no way comparable to the 

early institutions of Greece and Rome, it bears a favour- 
figypt and India. able comparison with the rule of Egypt under the Ramses. 

There as in ancient India, the influence of the priests 
was paramount, with this difference, that while in India they continued 


(1) Max Muller, A. 8. Lit. 9, 10. 
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the gilded litterateur of the land, in Egypt the priests wlio Jiad mono- 
polized most of the wealth of the country and established the temples at 
Heliopolis, Memphis and Thebis did not rest content till they had usurped 
the reins of Government. The High priest of Thebes, or as he styled himself 
^*the first prophet of Amon” at first took precedence of all after the king who 
originally nominated him. But in the reign of Ramses III the high priest 
nominated his own son as successor and tiicnceforth tlie office became 
hereditary with tJie result that for some years the spiritual and the secular 
leader ruled the kingdom side by side. The king became luxurious and 
indolent and the higli priest carried on the dual administration, wJien at last 
with the decith of Ramses XIII in 1181 B. C., the twentieth dynasty became 
extinct and Her-Har the High priest of Anedu ascended the throne as the 
sole ruler of Tliebes and Soutliern Europe. The rule of tlie priests led to 
discontent and the eventual dismemberment of tlie kingdom. It had long been 
the custom to bury the wealthy Egyptians with ornaments and jewels^ for the 
same reason as the dead in India, Greece, and Rome were cremated with their 
earthly paraphernalia. There was no caste system in Egypt and the high and 
low cultivated the fine arts with an assiduity which made Egypt the prized seat 
of ancient learning. Their tribal movements did not obscure them to the feeling 
of nationality. They maintained a national army but the predominating 
spirit was religious. The kings lavished large sums upon tombs, temples and 
monuments. The taxation was heavy and the people were subjected to forced 
labour, though they were allowed a mere subsistence. 

26. The patriarchal system equally prevailed amongst the Hebrews 
whose original house was Egypt. Abraham the founder of their race luid 
several wives and many sons. The latter migrated to the Itast and became 
progenitors of tribes who driven by recurring famine and want settled down in 
the Sinai peninsula where they established a pure monotheistic religion and a 
republican form of government. A written constitution was drawn up under 
which all tribes fliough in offensive and defensive alliance with one another 
were internally free and independent. 

27. It is sometimes difficult if not impossible for those l)orn and brought 

up in a modern state with its developed form of 
Status of Women. society and government to realize the condition of 

insecurity and constant struggles which heialded the 
dawn of civilization. The primitive man had not only to wage war witli the 
forces of nature and brute creation, but also with his fellow-men whose savage 
instincts for spoil and strife rendered existence precarious and in the case of 
women and children, impossible. The gregarious instincts which man 
inherited from his brute progenitors first asserted themselves in the formation 
of alliances and aided by the self-same instinct of parental protection and 
control, family groups were naturally formed in which the wives, sons, and 
slaves came under the sway of the adult men of whom the eldest, usually the 
father, became soon recognized as the headman and leader. His authority 
was supreme and all things came under his sway. The idea of property was 
then in its embryo. No distinction was made between his dependants and his 
belongings. All were alike his property. The virile ruled the weak. As 
women and sons were weak and defenceless he afforded them protection in 
return for their services which he commanded without any restraint of social 
conventions. For social conventions were of slow growth and could not 
influence his action till their utility was demonstrated by experience and 
acknowledged by tradition. But since the first requirement of the patriarchal 
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a^e was the accession of adult mei\ they were seized and sold, appropriated 
and employed at the sweet will of the patriarcli. 

28. This condition continued for long ages and wlien the Hindu Smrith 

were written it was the prevailing practice. Wives, sons and slaves fell into 
the general category of this property and could own no property of their own. 
Accordingly Manu says : A wife, a son, and a slave are devoid of property : 
whatever they acquire become liis whose they are.” 1^) Even when some order 
was established their position of positive dependence continued undisturbed and 
the courts were disinclined to interfere with the patental control which had led 
to the establishment of peace. So in a Smriti cited in the Mitakshara, it is 
said: ‘ Even when there is a cause of dispute between preceptor and 

pupil, between husband and wife, between father and son, between 
master and slave, no action is maintainable.” The infusion of 
religious ideas into the fabric of society merely ga\ e to it a new reason 
and an added solemnity. TJie wife became even more dependent upon her 
husband who continued to be her Swaini or master. The father was free 
to sell liis children and as such he sold his daughters in bondage or marriage. 
The Asur form of marriage was thus the precursor of the Bralma form in 
wliich the daughter was to l>e gifted to the bridegroom. 11 lit in either case it 
was a transfer, whether by sale or by gift — and little distinguishable from 
the transfer of a chattel such as a goat or a cow. The pairia poiesias was 
transferred by marriage to tJie husband. She still continued a chattel and as 
the hust)and was himself a dependent in the family of his father his acquisition 
of her was an acquisition of, and for, the family who could use her for lier 
primary purpose of procreation. This enabled them to use lier independently 
of her own volition which did not count ; for she was foredoomed to life-long 
dependence upon her husband and his relations. “l"he younger brother of the 
husband, a sapinda, or a sagotra, being anointed with clarified l)utter, and 
with the permission of the Guru, may go to a sonlcss widow, when in season, 
with the desire of raising a son.” 1^1 If the wife is withdrawn after marriage 
the delinquent is punishable for theft and the punishment of a thief is that 
his head be cut off. This was the stage of development when the earlier 
Smritikars ending with Yadnyavalkya described the status of women. 

29. This property in women, sons and slaves was no peculiar feature 
of the Hindu system for it is equally shared by the ancient Greeks and Romans 
who sold or lent their wives to their friends either for pleasure or 
procreation. So l^lutarch describing the life of Lycurgiis the Spartan 
Law-giver wrote : *‘He laughed at those who revenge \^dth wars and bloodshed 
the communications of a married woman’s favours ; and allowed, that if a man 
in years should have a young wife, he might introduce to her some handsome 
and honest young man, whom he most approved of, and when she had a child 
of this generous race, bring it up as his own. On the other hand, he allowed 
that if a man of character should entertain a passion for a married woman 
on account of her modesty and the beauty of her children, he might treat with 
her husband for admission to her company, that so planting in her beauty 
bearing soil, he might produce excellent children, the congenial offspring of 
excellent parents.” Lycurgus justifies this regulation on the ground that 
children were not so much the property of their parents as of the state which 


(1) Vin-416. (4) Narad, XII. 82. 

(2) •Yad. 1-68. (S) Hutaroh’s Lives— Lycurgus 

(3) Yftd. Ill, 68. Narad XII-BO, 81. See § 29 posL (Ward Look), p. 86. 
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was interested in seeing that they were begotten by the best men in it. The 
regulation was held to have had the most salutary effect upon the morals of 
the women themselves. The privilege of lending and receiving a wife was 
esteemed a high privilege of the Spartan citizen and its forfeiture was deemed 
a condign punishment reserved for serious delinquencies. The lending of 
wives to friends was regarded as one mark of favour in Athens, and Socrates 
is said to have lent his wife Xantippe to his young disciple and friend 
Alcibiades. That tlie wife Was friendship’s offering is illustrated in the life of 
Cato the younger. When Jie married his second wife Martia after divorcing 
Atilia, liis friend Quintus Hortensius “ a man of great dignity and politeness” 
requested Cato to lend him his married daughter Portia for the purpose of 
propogation. ‘'Cato answered that he had the greatest regard for the friend- 
ship of Hortensius, but he could not think of his application for another 
man’s wife,” whereupon Hortensius requested him to lend him his own 
wife which Cato did not only lend but presented to his friend with 
the consent of the lady’s father. (^1 

30 . The Athenian Law permitted divorce but required that the wife 
should appear in person to present her bill before the Archon when 
tlie husband was free to seize her person and carry her off if he was 
so minded. Both in the ancient Hellenic and Roman Republican days, 
women lived in seclusion, married early and when tlieir husbands became old 
young men were welcome to improve tlie breed. Lycurgus argued that 
when men took care to improve the breed of dogs and cattle why should 
they not take the trouble to improve their own race. He ridiculed the vanity 
and absurdity of other nations where people study to have their horses 
and dogs of the finest breed they can procure either by interest or 
money; and yet keep their wives shut up that they may have children by none 
but themselves, though they may be doting, decrepit or infirm, This was 
the prevailing view of the classic age shared alike by the Egyptians, Persians, 
Assyrians and the Babylonians and it was the underlying current of the 
Indo-Aryan thought. 

The second stage marks some improvement in her status, but her 
dependence still continues. She is still a chattel in her husband’s home. 
Her sole purpose is still to breed sons to strengthen her husband’s household. 

31 . ' Marriage under Hindu Law is a sacrament. So was the marriage of 

the Romans who denoted the communion of the ‘married 
Marriage. life by the necessary elements of fire and water, and the 

divorced wife resigned the bunch of keys by the delivery 
of which she had been invested with the government of the family. 

Polygamy was from the earliest time prohibited both in Greece and 
Rome but concubinage was common and customary in both countries 
and from the age of Augustus to the tenth century it was regarded as a second- 
ary marriage, as real marriage was only permissible between free citizens and 
the concubines were ordinarily drawn from the plebian or servile stock ; but 
nevertheless the humble virtues of a concubine were often preferred to the 
pomp and insolence of a noble matron. The children of such unions were 
classed as natural offspring of concubinage as distinguished frojn the spurious 
breed of adultery, prostitution and incest. Justinian allowed the former 


(1) Plutarch's Lives —Cato the younger (3) lb, Lycurgus, p 86 
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one-sixth of their reputed father’s inheritance while he reluctantly allowed 
the latter a bare maintenance. Tic also made provision for adoptin^^ witiuuit 
reproach tlie out-castes of every family as tlie children of the State. 

82 . Ancient law contains no prohibition against incestuous marriages. 
Prohibited marri Abraham had espoused liis own daughter, while in Egypt 


ages. 


the marriage of uterine brothers and sisters was admitted 
as a customary and even a favoured alliance. As sucli 
Cleopatra had to marry her younger brother though it led to endless misery. 
The Spartan might espouse the daughter of his father, an Athenian that of 
his mother, and the nuptials of an uncle with his niece Were applauded at 
Athens as a hajrpy union of the dearest relations. lUit the Roman lawyers 
prohibited these incestuous alliances and laid down the rules of prohibited 
degree for marriage. And later jurisprudence has more or less copied those 
restrictions. Under Idindu Law the prohil^ited degree has been extended 
much further beyond the Roman Law. The relation of guardian and ward, 
or to quote the Roman words, of tutor and pupil, occupies an important place 
both in the Institutes and the Pandects. 


38 . Roman Law condemned females to the perpetual tutelage of their 
^ w Parents, husbands or guardians; a sex created to please and 
uardian and Ward, never supposed to have attained the age of reason 

and experience. This is her place in Hindu Law. I"or says Manu, In child- 
hood must a female be dependent on her father ; in youth, on her husband ; 
her lord being dead, on her sons ; if she have no sons, on the next kinsmen of 
her husband ; if he left no kinsmen, on those of her father ; if she have no 
paternal kinsmen, on the sovereign; a woman must never seek independ- 
ence.” Day and night must women be held by their protectors 

in a state of dependence ; but in lawful and innocent recreations, though rather 
addicted to them, they may be left at their own disposal.” (2) “ Their 

fathers protect them in childhood ; their husbands protect them in youth ; their 
sons protect them in age; a woman is never fit for independence.” As 
regards males Roman Law placed all youths up to their fourteenth year in 
charge of their tutors and afterwards up to the tw^enly-fifib year in charge of a 
curator. The tutor held a public office. Without his consent no act of the pupil 
could bind him to his own prejudice though it might oblige others for his 
personal benefit. 


34 . Under the laws of Rome both the son, natural or adopted, and 
the wife, were classed not as a person but as a thing in the family of the pate)' 
famihas over whom the latter exercised absolute jurisdiction of life and death. 
If the wife was seduced by another, the action maintainable against the 
seducer was not that for adultery but one for theft. As both the son and the 
daughter occupied the position of a chattel they could not marry without their 
parents’ consent. But a Roman marriage differed from a Hindu marriage in 
that the contracting parties in the one case were the husband and wife, while 
the husband and wife play no part at all in a Hindu marriage which is 
arranged for them by their parents. 

36 . Marriage in ancient Rome was a sacrament, called confarreation, in 
which the wedded pair partook of a salt cake of far or rice to symbolize the 
union of their minds and bodies. But such a union could be put an end to by 
the husband though not by the wife. Her barrenness was a sufficient cause 


(1) v-ua 

(2) IX.2 


(8) IX- 8. 
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for divorce but public opinion soon rallied to the support of the wife wlio was 
entitled to divorce her Iiusband as freely as slie was liable to be divorced in 
her own turn by the husband. This new found liberty the Roman wife 
enjoyed to her fill and Juvenal and the other poets satirize the matron 
who in five years could submit to the embraces of eight husbands. (^1 
This was the logical result of tiie freedom of marital contract the end of which 
horrified the lawyers, who could not have foreseen it. In Rome marriage 
commenced as a sacrament. It ended as a loose and voluntary contract 
which could l)e put an end to at tJie will of either party. This was its state 
till the advent of Cliristianity when its dignity was once more restored and its 
original validity and duties prescribed by the precepts of the Gospel, the 
tradition of the synagogue and the canons of the general or the provincial synods. 

36 . As in ancient and modern India so in ancient Greece and Rome 
early marriage was customary. Numa (7 15-672 B. C.) fixed the age of the 
wife at 12 so tliat the husband might educate to his will a pure and obedient 
virgin. This had also been the practice in Greece till Lycurgus (884 B. C.) 
raised the age to insure a robust progeny. According to the custom of anti- 
quity winch still surviv^es in the ceremonies of a Hindu marriage, the husband 
purchased liis bride of her parents and she fulfilled the co-emption by pur- 
chasing with three copper pieces a just introduction to his house and house- 
hold deities. The pontiff who performed the marriage seated the bridal pair 
on the same sheep skin and then offered a sacrifice of fruits offering to the 
pair a salt cake of far (u rice, called confarreation which was the food of 
ancient Italy and wliich served as an emblem of the nuptic union of their 
mind and body. 

37 . In Greece wliich lived for the worship of Beauty marriage never 
assumed the same dignity. Before the reforming zeal of Lycurgus, early 
marriages of girls even when not older than 14 were customary and in 
Sparta all marriageable girls used to assemble in a dark room sparsely attired 
on stated occasions which the boys entered and selected for their wives from 
amongst tliem siicli as they could lay hold of. Girls used also to aj^pear naked 
on certain days of festivity and wrestle in a public assembly promiscuously 
with l)oys of equal age with tJiemseh^es. Lycurgus raised the marriageable 
age and permitted mothers to destroy their feeble and deformed offspring. 

38 . Greek custom allowed of marriage between half brothers and half- 
sisters when not descended from the same mother. Their position was sub- 
ordinate. They nev^er mixed with men except on days of festivals and 
religious celebrations. The women lived in a separate part of the house 
situated in the upper story at the back and no men except the nearest relations 
were allowed to enter it. Except in Sparta they could acquire no property. 

39 . Unnatural vice infected all ancient society and it grew with the 

increase of wealth. Marriages became unpopular so 
Women’s position much so that in 131 B. C. the censor Metellus urged 

compared. marriages as a patriotic necessity. The position of a 

married woman among the Romans compared favourably 
with her position in Greece. In both countries she was no doubt subordinate 
to her husband, but while in Greece the wife looked after and performed other 
menial offices, in Rome the wife was the mistress {domina) of her house- 
liold. In Greece the women lived in seclusion and appeared only veiled in 
public. In Rome the wife appeared at religious services, at meals, in the 
theatres and ev^en in the courts. , 


(1) Satires, VI-20. 
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40 . In both countries while polygamy was prohibited, concubinage took its 
place and the offspring of such an alliance were not treated as illegitimate. 
As compared to this, the Hindu wife occupies by no means an unfavourable 
position. With her, marriage is a lottery as it was with the ancient Greeks. 
But the position of a Hindu wife in the household is more that of the domina 
than that of a dependent. She is entitled to own and hold separate property. 
She succeeds to the separate estate of her husband in the absence of male issue 
though her right is restricted to the enjoyment of the estate without impairing 
it except in the case of legal necessity. But with all this although the position 
of her western sister has immeasurably improved in recent years the status 
and lot of the Hindu wife Iiave remained unaltered for over 3,000 years. 

41 . The laws of a people are the best index of their character. The 

ancient Romans were neither benevolent nor generous 
Ohavaotep of the but they were strictly honest and cheerfully discharged 
ancient people. their most onerous obligations. In this respect they 
differed from the Greeks who were astounded at the 
simplicity of the Romans adhering to their contracts from which they saw an 
easy escape. But in later years wealth and prosperity had the effect of entirely 
converting their national character. The Romans became immoral, corrupt 
and la-jsy, preferring the dialects of the conquered countries to their own. The 
Greeks and the Romans with most other ancient nations, were addicted to 
unnatural vice which grew with the growth of prosperity and power. 

The History of Hindu Law falls into three epochs (i) the first from the 
earliest time down to the writing of Mitakshara (1300 B. C., 1150 A. D.), (ii) 
the second from the Mitakshara to the establishment of British rule (1150 
A. D. — 1772 A. D.), (iii) and the third from that date onwards which marks 
its modern development by the British Courts. 

II 

42 . As the four Vedas are regarded by the Hindus as the main repository 
of all their laws, sacred and secular, a brief reference to them is necessary in 
order to assign them their proper place in the legal literature which is 
ever growing and changing with the progress and altered condition of society. 

43 . All Hindu sacred literature is divided into two main groups — the 

Sruti and the Smritiy the former being synonymous with 
The Sputi and fimriti. Vedas ; while the latter comprises most of the early 

post-vedic literature which has by its antiquity acquired 
the halo of sacredness. The words Sruti (which means heard) and Smriti 
(which means remembered) though now used as conveying a secondary 
meaning really point to a time when writing was unknown, and the sacred lore 
had to be memorized to be preserved for posterity. The Sruti matter was 
embodied in set forms of language, mostly in metre, so that the words could 
be recited and sung. The Vedas have become so known because of their 
antiquity when literature was scanty and the Aryan could devote more time 
to memorize the very words, instead of only the substance and purport which 
he commenced to do as soon as his memory became loaded with the fast 
accumulating traditions of custom and conduct, which knit together the 
ancient Aryas in spite of their scattered settlements and lengthening dis- 
tances. These were the Smritis which represented the substance though 
not the text of the compiler. 


il) Oibbbn*8 Deoline and Pall of the Romao Empire, Oh. 45 ; (Virtae*s Ed.), Vol It, 

pp, 128 , 129 . 
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M. All laws of the Hindus are nominally traceable to the Vedas which are 
the only records of direct revelation, (l) Originally there 
The Yedae. was only one Veda — the Rig Veda ; but later on it put 

fortli other saickhas or offshoots due to differences in cere- 
monial observances and readings of the original unwritten Veda after the in- 
troduction of writing, and the three main branches became known as (ij the 
Rig Veda Sanhita, containing now 1,017 verses, (2) Yajur Veda Sanhita, (3) 
Sama Veda Sanhita, to wliich was subsequently added, (4j the Atharva Veda. 
These main branciies put forth other offshoots which were designated either 
Sakhhas or charanas, each in turn giving rise to a collection of its hymns, tradi- 
tion and precepts as understood by the schools, wliich have come down to us as 
the Dharma Shastras ascribed either to some god, or sage, or a princely patron, 
or to the school of which it was the approved manual. The Vedas contain a 
collection of hymns in two parts, one teaching the sacrifice, the other teaching 
the Supreme being or Brahma. The latter portion is called the Upanishad, and 
appears to have been added after the ceremonial section later on. As there 
are three branches of the ceremonial, the Veda is, for the better performance 
of the sacrifices divided into three : the Rig Veda, Yajur Veda, and Sama Veda 
which were really the records of ceremonies as performed by three priestly 
families, namely, Hotri, Adhvaryu and the^Udgatri. The Atharva Veda is not 
used for solemn sacrifices and is very different from the others, as it teaches 
only expiatory, preservative, or imprecatory rites. 

46 . Rig Ved.i is the oldest Veda and judging from its allusions to scenery 
near Ambala, it is said to have been compiled there Profes- 

Rig Yeda. 

sor Max Muller computes its age to be above 1200 B.C. It is 
a compilation which manifests differences of thought, style 
and poetical ability, though hardly any difference of dialect. It is divided into ten 
books of which the general character is not identical. *‘Six of them are homo- 
genous. Each of these, in the first place, is the work of a different seer or his 
descendants according to the ancient tradition, which is liorne out by internal 
evidence. They were doubtless long handed down separately in the families 
to which they ^ owed their being. Moreover, the hymns contained in these 
‘ family books as they are usually called are arranged on a uniform plan 
differing from that of the rest. The first, eighth and tenth books are not the 
production of a single family of seers respectively, but consist of a number of 
groups based on the identity of authorship. The arrangement of the ninth book 
is in no way connected with its composers ; its unity is due to all the hymns 
being addressed to the single deity Soma, while its groups depend on the identity 
of metre. The family books also contain groups, Init each of these is formed 
of hymns addressed to one and the same deity. ”tB) Xhe Rig Veda contains 
1,028 hymns which equal the surviving poems of Homer. The tenth book 
is distinctly a later addition. The rest were compiled or collected during a 
period extending over some centuries. 

48 . The Yajur Veda as its name implied is a book of sacrificial prayers 
(Yajus). It comprises verses borrowed from the Rig 
Yajur Yedft Veda to which are added' original prose formulae. It is 

sub-divided into two parts, the black (iTns/iwa) in which 
the text is accompanied by explanatory commentary and the white {Sulcia or 


(1) Consequently they elone constitute 
the Sruti (or what was directly heard i.e., 
revelation), as distinRuished Irom the 
Bmriti (or what wa.^ remembered i.e , tradi- 
tion*) Even the Vedio Sutras belong to the 


latter class — Max Muller’s A. S. Lit. -^49 
(2' Books II to VII 
(3) MacDonnell, 8 L. 41. ^ 

'4) Each book is called the Mandd or cycle. 
(6) MacDonnell. 8. L. 180, 181. 
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clear) which contains only the liymns to be recited at the sacrifices witliout 
any explanatory matter which is relegated to the Brahmanas. It is a 
later recension tlian the b^ick Yajur Veda on whose confused arrangement it 
is a distinct improvement. Internal evidence discloses that at the time of its 
compilation tlie Aryan settlement had extended further east to what is now 
the modern district of Sirhind. This Veda was the prolific source of new 
schools into which its adherants split up and which were widely diffused in 
India. The Kathas and Kalpas were two of its best known schools whose 
doctrines according to the grammarian Panini were proclaimed in every vil- 
lage. Those schools were highly honoured in Ajudhia (Oudh) itself till they 
were superseded by the two younger schools— the Taitoiyas to be found only 
south of the Nerbudda and the Hiranyakesins to be found still further south. 
The Apastambas are a new offshoot ""oTthe Taittriyas to be found in the 
Godavari region ; while the school of Vajasaney as having spread towards 
the south-east down the Gangetic Valley are now to be found in the North-east 
and Central India. 

47 . ‘‘The Yajur Veda resemliles the Sama Veda in having been compiled 
for application to sacrificial rites only. But while the Sama Veda deals solely 
with one part of the ritual, the Sama sacrifice, the Yajur supplies the 
formulas for the whole sacrificial ceremonial. Like the Sama Veda, it is also 
connected wdth the Rig Veda, but wdiile the former is practically altogether 
extracted from the Rig Veda, the Yajur Veda though it borrowed many of its 
verses from the same source is largely an original production.’ fO This 
Veda marks a new epoch in the social evolution of the Aryan people. “The 
relative importance of the gods and of the sacrifice in the older religion has 
now become inverted. I"or while the Rig Veda places the gods 
above all sacrifices, the Yajur Veda places sacrifices above the gods. In 
the one the gods are omnipotent ; in tlie other the sacrifice is all in 
all. It compels the gods to obey the officiating priest who holds them in the 
hollow of Jiis hand. This Veda represents tJie cult of symbolism in wliich the 
form and the formula, the rites and the ritual, are held to control all the 
forces of nature, can secure victory and obtain rain. ’’ 

48 . The Yajur represents an age when the office of the priest which was 
prevmusly purely personal had become hereditary and when not only the 
system of caste liad become firmly established but its many sub-divisions had 
become well recognized. It marks a distinct advance in the enslavement of the 
people in the net work of caste and canonical ceremonies. 

49 . As previously remarked (§ 44) the Sama Veda has no independent 

value, as it consists entirely of stanzas (except only 75) 
Bama Yeda. taken mainly from the eighth and ninth books of the Rig 

Veda and arranged solely with reference to their place in 
the Soma sacrifice. This sacrifice goes back to the IndpiTranian age. Its 
hymns were chanted by the special class of Udgatri priests who performed 
these sacrifices. It contains 1,549 stanzas divided into two books called 
Archikas or collection of rikh verses. 


The Samavedis founded two schools — the, Kaathumas and the Rana*- 
yaniyas — the one still exists in Guzerat and the other in Eastern Hyderabad. 

80 . The Atharva Veda is the latest of the four Vedas ari3 has attained 
Atharvik Yeda. position after a long struggle. It is a hetero- 

genous collection of spells, incantations, and witchcraft : 
derived* from an immemorial antiquity. As the Rig Veda deals with the 

MacUonnell S. h 110, 181 " 
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higher gods so the Alharv is almost exclusively devoted to the demons 
and the lower grades of the spirit world. It teems with, charms and 
cures (^) against diseases W death, noxious animals, demons wi'^ards, foes 
and oppressors of Brahmins, though it also contains many spells to 
secure harmony in family and vilLvge life, the reconciliation of enemies 
health, long life and prosperity, besides prayers for a safe journey and. for 
luck in gambling which was tlie favourite pastime of the Aryan settlers. In 
its main contents the Atharva Veda is more superstitious than the Rig Veda. 
For it does not represent the more advanced religious beliefs of the priestly 
class, but is a collection of the most popular spells current among the masses, 
who always preserve more primitive notions with regard to demoniac powers. 
The spirit which breathes in it is that of a preliistoric age. A few of the 
actual charms date with little modification from the lndo-European period, for 
as Adalbert Kuhn has shown, some of its spells for curing bodily ailments 
agree in purpose and content, as well as to some extent even in form, with 
certain old German, Lattic, and Russian charms. But with regard tc tlie 
higher religious ideas relating to the gods, it represents a more recent and 
advanced stage than the Rig Veda. It contains, indeed, more theosophic 
matter than any of the other samhitas. For the history of civilization it is on 
the whole more interesting and important than the Rig Veda itself.” But 
the lawyers of the day condemned tliis Veda as calculated to compass harm to 
the enemy by its sorcery. Its practices were consequently pronounced impure 
and on that account the Veda itself was regarded as inferior to the other Vedas. 
Such was the view of Apastamb and Vislmu though many others 
thought it as a powerful weapon of the Brahmins against their enemies. 

The Atharv Veda is really a cyclopaedia of medicine and charms, though 
blended with it are a miscellaneous collection of the then current folklore 
assiduously collected, to which are added the Brahmanas and the Upanishads, 
breathing perhaps the loftiest sentiments to be found in all the Vedis.Ci^) 

51 . No description of tlie Vedas would be complete without a passing 
reference to two supplementary treatises appended to 
Brahmanas, and them — the Brahmanas and the Upanishads. (9) The 

Upanishads. former are ritual text-books exiilanatory in prose of 

sacrificial ceremonies, while the latter are philosophical 
dissertations intended for a post-graduate course of select pupils at the end of 
their ordinary term of apprenticeship. The first was intended to make the 
pupil an intelligent priest, the second a thoughtful one. These latter are 
known as the vedanta i.e., those learnt at the end of the Vedas. As the 
Brahmanas taught the ritual, so the Upanishads taught the dogma —the 
doctrines as to the nature of the Atma or Brahma, the supreme soul. Both 
these appendices are later additions made about 800-500 B. C. They are 
more interesting to the student of ethnology and metaphysics than to the 
student of law. Of these Yadnyavalkya is the hero of the most important 
Brahmana called the Satapatha Brahmanas or the “ Brahmanas of the 

(1) The charms are accompanied by the (6) VIIJ.8 ; XXXI-7 ; LV-10. 
use of appropriate herbs. (6) Mao Donnell, S. L p 186 

(3) Such as fever, leprosy, jaundice, (7) Cf. eg, lV-16— the hymn to Varuna. 

dropsy, scrofula, cough, optbalmia, im- (8) Literally priejtiy ceremonies.’' 

potency, fractures and wounds, snake- (9) Literally Skt. upa near, nuhad to sit- 

bite and the bites of other insects and the '* sitting down beside,” % e., confidential 

efieot of poison, mania and other ailments* session. Secret or esoterio doctrine. 

(8) MaoDonnell, 8. L. pp. 185, 186, (10) V^dn^ania end of the Vedas.” 

(4) 11-11-29 ; 2 g. B. B., p. 169. 
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hundred paths ’’ so called because it comprises one hundred lectures delivered 
somewhere in Ajudhia. The key-note of the Upanishads is pantheism. 
The part of the Veda more interesting to the lawyer is that which contains 
the Dharma Sutras which deal with the customs of every-day life. Three 
such Sutras attached to the Taittriya division of the Black Yajur Veda are 
extant. Of these the most important are the Sutras of the Apasthambab to be 
presently considered. 88-90) Next in importance is the Dharma Sutra of 
Baudhayan (§5 which appears to be earlier than the Apasthambas. 

The third such sutra of Hiranyakesin is a branch of the Apasthamha and 
represented the doctrine of Hiranyakeshin’s school founded in the Konkan 
country on the south-west near Goa in about 500 A.D. 

62. The Sutras or legal aphorisms of Gautam (500 B. C.) and Vashisth 
also claim a vedic connection. Of these the former is composed in prose 
while the latter is not available to the student. A bald manuscript text without 
the explanatory commentary is stated to be extant to preserve tJie views 
of the Northern India schools. It is composed partly in prose and partly in 
verse, and has been translated in “ The Sacred Books of the East. ” 

S3. From their very nature the Vedas cannot be expected to contain any 
legal precept, nor in fact do they contain any. They may, therefore, be dis- 
missed from consideration. But the following ethnological facts deducible 
from them are interesting to the lawyer presenting as they do a vivid 
portrait of ancient manners which constituted the then laws, regulated the lives 
of the people and which are the parent of all laws of the present day. 

84 . An examination of the four Vedas brings to light the following facts. 

The oldest of them all, the Rig Veda, was composed 
Yedic Society. when the Aryan immigrants had settled down in the 

Punjab and had reached as far south as Ambala. They 
were struggling for mastery of the Gangetic plain which they obtained 
by the time the Atharv Veda was composed. It mentions the Provinces 
of Magadh (Behar) and the Angas (Bengal). 'I'he Rig Veda mentions 
the five tribes” which though in political alliance with one another did not 
always preserve their amity. The tribe was the political unit scattered over 
a number of settlements comprising an aggregate of villages and ruled by 
a king, who was ordinarily hereditary, though occasionally elected by the dis- 
tricts of the tribe. There were no taxes, the king being maintained by 
voluntary offerings by his people. The basis of Vedic society was the patri- 
archal family. The Indian patriarch {Grihapaii) wielded the same power over 
his family as did the patriarch in Rome. His power was strictly limited by 
the will of the people expressed in the tribal assembly (Samiti). As such he 
possessed no greater power than the pre-republican Roman King. 

88. The social life reflected in the Vedas is closely analogous to the 
contemporary life of the western settlers. The patriarchal family was well 
established. The father possessed the right to sell or kill his sons. The price 
of a son was a hundred cows. Adoption *was legal. So Viswamitra had 
adopted Ajigarta who had left his home owing to parental cruelty. He adopted 
other sons as well. Polygamy was practised then as now. Viswamitra had a 
hjmdred sons. Education was confined to the Aryas who afterwards compris- 
ed the three higher castes. Women were left in ignorance. The practice of 
Sati was common and extolled as the highway to heaven. The education 


U) Vol!xiV. 

(a) Ri^ Veda cited in I. Cole. Mis. Essays, p. 116. 
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was purely religious. The Aryans were harassed by the Vasyas who stole 
their cattle and plundered their grain. They even stole their women. Life 
was otherwise simple and uneventful. The Arya was re]||gious first and 
religious last. His government was a theocracy. Consequently, his leisure and 
spare wealth were spent in elaborate sacrifices, some of them lasting a whole 
year. Cattle were killed in sacrifice and their flesh eaten. There are traces 
of the practice of Niyog which was common to all ancient Aryan races. 

56. The earlier Vedas contain no reference to any caste. They only refer 

to the Aryas and the Vasyas, the former being the Aryan immigrants and 
the latter the aboriginal natives of the country. The latter are also at times 
described as Shiidras. The Vedas were composed wdien the Brahmanical 
ascendency over the people had not only become established in India 1^) 
but when his lust for pelf and political power had also been gratified. 
So it is stated in the Rig Veda : “ Breath does not leave him before time, he 
lives to an old age i lie goes to Iiis full time, and does not die again, who has a 
Brcihmin as guardian of his land, as Purohit. He conquers powau' by powder ; 
obtains strength by strengtli the people obey liim, peaceful and of one 
mind. ” '‘^1 ' Unopposed he conquers treasures, tiiose of liis enemies and his 

friends, Iiimself a king, who makes piesents to a Brahmin ; the gods protect 
him. ” They had already ol)tained precedence over the Kshatriya kings : 

The king before wdiom there walks a priest, liv^es well-established in his owm 
house ; to him the eartli yields forever, and l)efore liim the people bow of tlieir 
own accord. ” There is a whole class of hymns in praise of gifts (ccilled 
Dan siiiti) received from princely pcitrons. 

57. The gods of the Vcdic pantheon were the Varun, (Rain) Agni 

(fire) Indva who “ is greater than all ” Soma the 
Yedio Religion. j^ing of the w'orld ^”^1, Mitra i®), Aryaman (9) and the other 
forces of nature \ but above tliem all stood the Supreme 
God whom the Vedic sage i invokes as ** my father.” “ That One breathed 
breathless by itself ^ other than it nothing since has been ‘ That One breath- 
ed and lived, it enjoyed more than mere existence; yet its life was not dependent 
on anything else, as our life depends on the air which we breathe. It breathed 
breathless”. ' They call Him Indra, Mitra, Vanin, Agni ; then He is the 
well-winged heavenly Garutm.it ; tliat which is One the wise call it in many 
ways ; they call it Agni, Vanin, Matarisv'an”. As Max Muller observed : 
** Even in the invocation of their innumeral)le gods the Remembrance 
of a God, one and infinite, breaks through the mist of an idolatrous phraseo- 
logy, like the blue sky that is hidden by passing clouds ”. (^^) ‘‘ Language 
blushes at such expressions, but her blush is a blusli of triumph. 

68. The code of Manu is the first and foremost repository of Hindu Law. 

It is not a work of any single author, but rather a com- 
The Age of Manu. pilarion used as a text book of the school of Manavas 
held in high reverence trom all time. Even the Veda 
declared tliat whatever Manu pronounced was a medicine for the soul.” 
Prom the fact tliat many passages are quoted by later writers from what is 
called Vrihat (or great) Manu and Vridda (or old) Manu it is surmised that 


(1) Max Muller's, A. 8. L. it. 242. (7) U, IX-59. 

(2) Rig. Veda, IV. 60.7. (8) 16. M02. 

(3) lb. (9) Ib 

(4) Ib II 2710, (10) 16. VM64. 40. 

(6) 16. IM 9 (11) A. S. L. 288 

(5) lb. X-80. (12) Ib 289, 
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the code now extant is only one of the many, probably successive, redactions. 
The laws of Manu reflect the customs and practices of tlie society then extant 
but which have lon^ since become ol)solete, though technically the work still 
remains a stanTlard authority upon the unch ingeable laws of the Hindus. 
They show the fast grip of the sacerdotal influence' upon the community. 
The four castes had already become well established but they had not 
as yet crystallized into their latter rigour. For instance, while a l^rahmin 
is recommended to take for his first wife a woman of his caste 
for subsequent marriages he is permitted to marry of the next lower twice- 
born order but the marriage of a tw ice-born with a Sudra woman is 
strongly reprobated, but should such marriage take place tlien the progeny is 
degraded to the status of Shudra, while the marriage itself is denounced as 
an inexpiable sin, 1“^) which suggests that such alliances vvere becoming so 
common as to menace tlie purity of the Aryan race. But many probably knew 
that no amount of denunciation could effectively restrain the strongest of human 
passions in a community where female infanticide was in vogue, and there was 
no other means of adjusting the balance between the two sexes ; and it is safe 
to suspect that such piisalli inces continued desi>ite the sacerdotal sermon. As 
between the twice-born the term marriage was used in its loosest sense compre- 
hending as it did ‘‘ the reciprocal connection of a youth and a damsel with 
mutual desire ” which is denominated Gandharv while the seizure of a 
maiden by force from her house, while she weeps and calls for assistance after 
her kinsmen and friends have been slain in l^attle, or wounded, and their 
houses broken open, is the marriage styled Rakshas. After this who would 
doubt the legality of the rape of the Sabine women ? F2ven “ when the lover 
secretly embraces the damsel either sleeping or flushed with strong liquor, or 
disordered in her intellect, there results that most sinful marriage called Pishach 
which is the eighth and the basest.” But it is nevertlieless a marriage. 

69 . Manu describes these eight kinds of marriage's! but of these he regards 
Marriages in Manu's the first four as approved in the case of Brahmins, The 
time rest he reprobates. These are : — 


Apjiroved marriages. 

1. Brahma 

2. Daiva 
8. Arsha 

4. Prajapatya 


Disapproved marriages. 

6. Asur 

6. Gandharv 

7. Rakshas 
8 Paishaeh 


60 . In short, the first four are godly, the last four, demonaic. There was a 
difference of opinion whether the fifth should go into the first class or be 
relegated to the second, and Manu cuts the gordion knot by holding it 
legal or not according to the caste of the husband, fl'he difference between the 
first four lay in the price paid for the bride. The first two were marriages 
without consideration ; the third and the rest were less meritorious, because 
they were marriages for a price or were otherwise non-consensual. 

61 . Wives in Manu’s age enjoined considerable libert}^ The marriage 
itself was not a mere contract but a sacrament. To the wife is assigned 
the duty of the hostess. A man is recommended to consult his guide before 


(1) Manu. Ch III v 12. 

(2) Ch III V. 12. 

(8) lb. V 16 

(4) 16. V. 19. 

(6) Ch. Ill V. 32, 


(6) J6. V 33. 

(7) Ch III V. 34. 

(8) 16 V 24 

(9) 16 V. 18 
(10) 16. V. 4 
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marriage. All men are enjoined to lionoiir women : ‘‘WJiere females are 
honoured, there the deities are pleased ; but where they are dishonoured, there 
all religious acts become fruitless.”(2) The married man is to dispense 
hospitality with a lavish hand — an injunction wdiich is to this d^iy obeyed and is 
one of the sweetest phases of the Hindu religion. 

62 . Manu disapproves of widow marriages (3) likening it to a practice 
fit only for cattle, ” but he allows the deceased husband’s brother to 
espouse his virgin widow. 

Child marriages appear to be common ; girls below 8 are mentioned as 
possible brides, and the following verse is suspiciously suggestive of the 
union of December and May. “ A man aged thirty years, may marry a girl 
of twelve, if he finds one dear to his heart ; or a man of 24 years a damsel of 
8 ; but if he finish studentship earlier, and the duties of his next order would 
otherwise be impeded let him marry immediately. ” 

63 . Manu and the later text writers do not regard marriage as an end in 

any sense, but only as a means to the sole end of secur- 
Manu’s Twelve Sons, ing the male issue to pull the begetter out of the torments 
of hell. Consequently, as Manu treats every alliance 
between a man and a woman as marriage, he regards the son anyhow 
procreated, whether by the procreator or not, as a legitimate son. He 
classifies the following twelve as sons (l) son by married wife of the same 
caste, (2) son by married wife of a lower caste than the husband, (3) by a wife 
two or more degrees lower, (4) by twice-born who have not assumed the sacred 
thread, (5) by a wife who had conceived and delivered of a son before her 
marriage, (6) son purchased, (7) son of an appointed daughter, (8) son of an 
impotent or ailing husband born of his wife by another with his permission 
(a case of Levirate or Niyog), (9) son of a woman pregnant with or without 
the knowledge of the bridegroom, (lO) adopted son — the latter being of the 
same caste as the adopter, (11) any boy deserted by his parents and received as 
such by the putative father, (12) son of a remarried woman. 

64 . Of these twelve the Hindu had brought with him the practice of Niyog 
and adoption from his ancestral Aryan home. The practice of Levirate or Niyog 
and arrogation or adoption was quHe established in Greece and Rome. If it 
fell into disuse it was because of the early establishment of settled Governments 
and the absence of caste which soon restored the equilibrium of sexes so 
seriously deficient in the case of oriental settlers, in whose case the necessity 
of combined and corporate existence continued down to very recent times and 
in whose case the intervvelding of law with religion with the attendant horrors 
of hell presented to the sonless man, created a thirst which could only be 
gratified by begging, borrowing or stealing a son. The practice of early marri- 
age was probably also traceable to the same source. And the little scrutiny 
exercised in obtaining a son appears to have been due to their great scarcity 
and the high prices claimed for obtaining them. 

63 . The slaughter of cattle bulls, buffaloes, coivs and horses for food or 
sacrifice was permissible even to Brahmins (^) while the Aswamedh or horse 


( 1 ) 

Manu. Ob. Ill S6 o.f. t., 66, 83. 

(6) 

lX-99. 

(9) 

TII-66. 

(6) 

IX 88 

(8) 

lX-66, 68 

(7) 

IX-188. 

( 4 ) 

IX-68. 

(8) 

V22. 
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sacrifice is spoken of as specially meritorious ; and a human sacrifice was 
not unknown. But klanii is not consistent with himscdf. In some places he 
condemns flesi^eating altogether ; W in another place he exalts both tlie lieef- 
eaters as well as the slauglitered cattle to the summit of beatitude ; (8) but 
probably the latter verses were penned after a delicious dish olT a fatted calf. 


66 . The age of Manu was the age of pastoral life. All the goods and 
chattels that the Aryan liad, consisted of cattle, goat and sheep. 

67. These records of contemporary customs fell into desuetude in 
later times. In the western countries where tliey had received legislative 
authority tJiat authority revised and repealed such customs according 
to the force of altered public opinion, but in India the laws had been 
placed above the reach of secular authority, and the secular authority was 
in the hands of the priest for their interpretation. The rest of the 
proletariat never rose above their rustic occupation. They continued to 
remain uneducated and untrained in public affairs. In Rome, even in the 
da 5 ^s of the pre-Republican kings, their authority was defined to be derived 
from an assumed contract with the people and the comitia curiata closely 
scrutinized tlieir procedure ; as for Greece, it could endure no kings or wielders 
of irresponsible power whom it denounced and dethroned as tyrants. In 
India the Divine right of kings was acknowledged, and so long as they 
remained, which they continued to do, under the tutelage of their priests, 
there was the combination of spiritual and temporal power against which the 
poor Aryan semi-nomad could not hope to make a stand. Any progress in 
the infiltration of new ideas into a society so constituted must of necessity 
have been hesitatingly slow. But nevertheless there was a little progress and 
some change, and these had to be explained away without shaking the 
authority of the Divine Law. The explanation was that the laws of Niyog, 
widow I'emarriage, tlie slaughter of bulls and the indiscriminate recognition of 
sons were suited to the first three ages and not to the Kaliyug i.e.j the present 
age of sinfulness, falseliood and deceit — which seems true enough at times. 


68. The Code commends strict conjugal fidelity. It prohibits polyandry, a 
practice which appears to be of later growth. Of course polygamy was then, 
as it is now, legal. References such as, * If two sons begotten by two suc- 
cessive husbands wlio are both dead are of course to widow remarriage. 
The right of a married woman to her separate property was recognized in 
verses which will have to be considered in another place, 

69. As might be expected, the Government was on a par with the rest of the 
ordinances of Manu. Brahmins were wholly exempt from the payment of 
taxes, and kings even though dying were bound to see that the Brahmins 
were neither taxed nor left hungry. W Not only Brahmins but their bene- 
factors were free from having to bear the burden of the State b / whicJi was 
thrown on the rest of the community. In times of prosperity 1/1 2111 of the crops 
and l/50th of the personal effects to be enhanced to l/8th of crops and^ l/btu 
or even l/4th of the personal effects in times of distress, was the rate : but a 


(1) V. 63. 

(2) V. 87, 47 66. 

(8) V 41-42. 

(4) Vrihaspati ; Paraear, Narad ; See post ; 
Hindus divide time into four ages (1) Satya, 
(2) Dwapur, (3) Treta, and (4) Kaliyug, the 
drst three being ag*s of purity and piety 


while the fourth— the present— is stated to be 
one of sinfulness, falsehood and deceit 

(6) IX-lQi. 

(6) IX-190 

(7) IX-la4, 197. 

(8) VIM33 

(9) VIII-394. 
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twentieth of their gains on money and other moveables is the higliest tax. ’ 

In another place it is stated that taxes are to be assessed only on saleable 
commodities. W They were levied in specie and the king s share was fixed 
in the following ratio : “Of cattle, of gems, of gold and silver, added each year 
to the capital stock, a l/50th part may be taken by the king; of gram a ]/8th 
part, a l/6t]i or l/12th according to the difference of the soil and the labour 
necessary to cultivate it. He may also take a l;6th part of the clear annual 
increase of trees, flesh-meat, honey, clarified butter, perfumes, medical 
substances, liquids, flowers, roots and fruit, of gathered leaves, pot-herbs, grass, 
utensils made with leatlier or cane, earthen*pots and all things made of 
stone. ” (^) The taxes are computed in specie though fines are payable in 
coins of which gold, silver and copper i)ieces were well established. 

70 . Justice was administered by the king wath the assistance of 
three Brahmin assessors. Law could, however, be interpreted by any 
of the twice-born. <''1 The procedure is elementary and for the most part 
fair. Indeed, Manu is fair in other respects except where his judgment 
is warped by prejudice or prepossession. And even as regards Brahmins, 
while they are singled out for every privilege they are also enjoined to practice 
severe austerity — the only difference in practice being that while the one is real 
the other is ideal. “A Brahmin should constantly shun worldly honour as he 
would shun poison ; and rather constantly seek disrespect, as he would seek 
nectar ; for though scorned he may sleep with i)leasure ; with pleasure may he 
ciwake ; with pleasure may he pass through life ; but the scorner utterly 
perishes.” 

71 . Only Brahmins are to be appointed as Judges (^) “ The very birth of 
Brahmins is a constant incarnation of Dharina for the Brahmin is born 
to promote justice and to procure ultimate happiness”. He is exalted 
to the status of the gods but not yet above them. Later on he rose above 
them ; and the gods in tlie heavens lived by Ins sufferance. Manu’s rules on 
the law of inheritance call for detailed examination and refer as they do to a 
subject which is still teclinicilly the current law. Their examination must be 
reserved for the ensuing commentary dealing with the subject. 

72 . All transgressions are punishable by Manu but the difference 
between punishment and penance is not yet discerned. Even murder may l)e 
atoned for by penance and amercement regulated according to the caste and 
kind of the murdered. The fine was the delivery of cattle. 

73 . The first written characters devised by the Hindus were the Devanagri 

alphabet adopted from the Hebrew script which in its turn 
The Script of the was an adaptation of the Egyptian hieroglyphics. It is 
Hindus. difficult to judge with any measure of certainty when 

writing first became known in India. The earliest written 
records do not go back beyond the 9th or 10th century. But from the fact 
that writing was made on Bhoj leaves or birch bark and these materials are 
perishable, shows that the scarcity of earlier records does not prove that 
writing was then unknown. At first it Avas naturally known only in the 


( 1 ) 

( 2 ) 

( 8 ) 

?) 

( 6 ) 


X 120. 
VlI-127. 
VIM30. 
VILISO 182. 
VllI 181-138 
VIII 1041. 


(7) VllI-20. 

( 8 ) 11162168 

(9) VlIMl. 

(10) God of Justice. 

(11) 1-98. 
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towns, hence tlie word Nagari W while the prefix Dev is merely euphemistic 
and intended to emphasize that it was the script of the gods. 

74. Archaeologists compute the date of the introduction of writing in India 
at about the third century A. D. It must have taken several centuries for 
the script to become settled and sufficiently popularized to embody the floating 
matter which was recorded in the memories of generations of professional 
reciters whose duty it was to remember and recite the sacred classics. 
Max Muller thinks that the end of the nemonic Sanskrit literature marks the 
birth of the Sutras (or aphorisms) to which all the earliest Smritis, such as 
those of Manu, Apastamb, Baudhayan, Vashisth and others were reduced. 
The advent of writing tended to fix the texts of the early scriptures but the 
old difference between matter of which the form and substance, and of that of 
which only the substance was preserved still remained, and has in fact become 
stereotyped in the history of Sanskrit literature. At all this period usage was 
slowly growing ui) and modifying the established practices. And with the 
invention of writing the literature grew apace, necessitating its classification 
and codifications. This may be called the third stage of Samhitas or com- 
pilations of which the first fruit was the Dharam Shastras which were merely 
codified treatises dividing the subject into three parts, that is those which dealt 
with rituals, duty, and penances. 

75. The transition from the age of Samhitas to that of commentaries was a 
natural one. As the Samhitas tended to crystallize the law, the commentaries 
tended to enlarge it. All these constitute the Codex Juris of Hindu Law of 
which the following tabular statement is an attempt to fix both their age and 
place in the Corpus Juris of Sanskrit Law. ^2) 

76. The table gives a short synopsis of the works ordinarily regarded 
as the source of Hindu Law. There are no certain data to ascertain 
their date, and even as regards their order, scholars differ. From internal 
references, Mandlik places the leading Smritis in the following order ; — 

Mandlik's Order of Smritis. 


Manu 

Atri 

Gautam 

Vyas 

VasishtJi 

Katyayan 

Parasar 

Brihaspati 

Usanas 


Apastamb 

Prajapati 

Harit 

Yadnyavalkya 

Yama 

Sankha 

Bhrigu 

Narad 


77. But in view of the fact that names such as Manu, Gautam, Vyas and 
the rest did not signify the same person, being assumed by several writers at 
various epochs whose works are now not all traceable, internal evidence is by 
no means a reliable guide for determining order. The ensuing table is an 
attempt in the same direction. 


U) From Skt, Nagar = town. 


(2) Six syatoms of IndiaD Philosophy « p. G. 
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Serial 

No. 



Probable 

age 


Romarke, 


/. The Shrutis or the Vedas. 


2 


8 


i 


Rig Veda ... Vyas (nominally) bull 
really by vanou*-! 
writers. | 


I 


I 

I 

! 

Sama Veda (1549 | 

stanzas). 



1300 B C. There was originally only one 
Veda. Vyas is said to have 
divided it into four portions. 

Moral and religious Code. No 
legal value. Origindl prose- 
work lost. Metrical abridgment 
extent. Cited in Apastamb, 
Gautaro and Vashishth. From 
internfll evidence the Vedas 
appear to have been con posed 
while the Aryan immigrants 
had settled down in the Punjab 
in the neighbourhood of Am- 
bala and were still struggling 
for mastery over the people 
of the Gangetic plain. (See 
MacDonnelPs History of the 
Sansk. Lit. pp 141, J42). 

' llig Veda ” lit “ The Hymn 
book’’ (Fioni Skt-i?j/v hymn 
and Ved (Lat) Video to know. 

The H)g Veda is the oldest The 
Sama contains hymns taken 
from the Rig while the two 
Vedas are its intermediate 
reductions 

lOCO 1> C, Sama contains hymns for sacri- 
fices, while the Rig Veda, 
which is the foundation of 
them all, contains mainly 
hymns and prayers to the 
I deified forces of Nature, such 
as the Bun, Moon, Wind, Fire 
Indra, Mitra, and the like. 
All the Vedas have two trea- 
tises supplemental to them 
called the Brahmanas (which 
are ritual text books written 
in prose) and the Upanishads 
which deal with metaphysics. 

Rig Veda composed near /m . 
bala, the Yajur near Kuruk* 
sIBetra near Delhi. 

1000 B. C. Yajur Veda is white (Sukla) or 
clo" r, i e. , free from explana- 
tory text and black {Krishna) 
because interspersed with ex- 
planatory matter. 

800 B. C The Atharva Veda contains a 
collection of charms and cures. 
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Serial | 
No I 


Name of the 
work. 


Name of author. 


Probable 


Hen arks. 


5 Upanisbads ... Vjas 


1600 B C Moral and religious Codes. No 
1 legal value Original prose - 

I work lost. Metrical abridgment 

1 extant Cited in Apastamb, 

j Oautam and Vashisth. From 

internal evidence the Vedas 
were composed while the Aryan 
' immigrants had settled down 

in the Punjaub in the neigh- 
bourhood of Ambala and were 
still sttuggling for mastery 
over people of the Gangetic 
plain (Sec MaoDonnell’s H 
S. L ,pp. Ill, 1^2) 


11. The Smritis. 


6 iManu 


7 Barit 


Was the text book of 800 B, C. There are four versions of Manu 


the Manava School.' 


, IJarit ; a teacher of 850 B. C. 
the Black Yajur 
Veda. 


S Gautam 


iGautam : a teacher 750 B.C. 

of the Bama Veda 
I School. 


0 Baudhayau 


. Yajur Veda School ...| 650 B, C. 


i.t’., (1) Bhrigu banhita, (2) 
Narad, (3) Brihaspati and (1) 
Angiras. In sanctity the work 
is regarded by the Hindus as 
next only to the Vedas. 

In this and subsequent entiies 
up to No. 11 the name of the 
work is the “ SmriH of the 
authors mentioned in the 
second column, though for the 
sake of shortness the works 
are now so called ; eg., Shake 
speare— meaning Shakespeare's 
work. The only version of 
Harit available is that trans- 
lited by Manmath Nath Tutt 
It has no legal value, being 
entirely devoted to rituals. 

1 

I Cited both in Baud hay an and 
I Apastamb. Gautam cites only 
‘‘many” and “some” with 
out name showing that though 
old, there were older Smrttts. 
Gobindaswami the commen- 
tator of Baud bayaii says that 
Gautam was the text book of 
the Chhandogas or followers 
I of the Sam a Veda. Translated 
I in 2 S. B. E. 

Translated in 11 S. B. E Pt. 2. 
As to age see 16. lutr. p. 
XXIV. Govindaswamin has 
written a commentary on this 
Smriti. 
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Serial 

No. 

Name of the 
work 

Name of author. { 

j 

1 

Probable | 
age. 1 

1 

Remarks 

10 

Apastamb 

Yajur Veda School. 
Author’s patrony- 
mic “Apaatamb *’ 
probably a native 
of the “Andhra” 
Province of South 
India 

500 B C 

dee 2 S B E. Intr. Apistamb 
XVIII. The whole Smriti is 
translated in that volume. The 
school of Apastambs ilourish> 
ed in South India (i e , India 
south of the Nerbudda river— 
both the Bombay and Madras 
Presidencies.) 

11 

Hiranya Kesin ... 

Do. 

M, 9, 10, and 11 composed in 
Southern India. 

V2 

Vashishth 

Composed in Northern 
India for followers 
of the Rig Veda 
School. 

Translated in 14 S. B. K. J’t. 2. 
Probibly named after Vash* 
ishth, a Rishi mentioned in 
the Rig Veda. Existing text, 
probibly a restoration. 

13 

Kasyayan 

,400 B. C.i 


H 

Vishnu 

Texb book of the 
Katha School of the 
Black Yajur Ved: 
wag probably com- 
posed in the Pun 
jab 

300 400 

B. 0. 

Date relates to the existing re- 
cension Has 160 slokas in 
common with Manu, with 
which the original work was 
intimately allied By subse 
quent editing, the work has 
been altered out of recogni. 
tion. A commentary on Vit^nu 
called Vai jay anti was compos 
ed by Nanda Pandit of 
Benares (in IG22 A D ) He is 
also the authgr of the well- 
known work on adoption called 
the Daltak Mimamsa. 

16 

Katyayan 

1 



16 

Kasyap 

1 

}- 

1 

All fragmentary extracts from 
larger works. Of no legal 

17 

Usanas Sutras 

joudha. 

j 


value. 

IS 

Bhrigu Sanhita 
Katyayan. 

... 

aoo A. D. 


19 

Brihaspati 


aoo A. D. 

It is the oldest of the memorial 
laws. Though much of the 
work is obsolete the pious 
explain it away on the ground 
that it was not written for 
Kali Yug. 

90 

Yadnyavalkya ... 

Author’s name un- 
known, but from 
Mitbila, capital 
of Tirhut. 

360 A. D. 

Contains 1,009 slokas. Probably 
based on a Dharam Sutra of 
the Vajasneyi priests follow, 
ing the white Yajur Ved, but 
its third section is unmistake- 
ably connected with the Black 
Yajur Veda compijied by a 
follower of Yadnyavalkya 
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Serial 
No. j 

Name of the 
work. 

Name of author. 

1 

Probable 

age 

Remarks. 

20 

Y^dnyai/alkya ... 

! 

1 

\uthor*s name um 
known, but from 
Mithila, capital 
of Tirhut. 

850 A D 

(Mandlik’s Hindu Law Intro. 
Li.) This work is better known 
in its annotated edition by 
Vidyaneshwar called the 

Mitakshara (1150 A. D.) See 
post. Yadnyavalkya*s insti- 
tutes have been translated 
by V. N. Mandlik in his 
Hindu Law (pp. 157-274). 
Yadcyavalkya like Janak is 
not the name of any person 
but is rather the title or sur- 
name of a class (Mandlik 
Tntr. lii). 

21 

Narad 

Narad 

400 A. D. 

Contains 12,600 slokas. First to 
limit Dharam to law Complete 
work extant and translated in 
33 S.BE. 

22 

Brihaspati 

1 

Brihaspati 

i 

600 A. D. 

Only fragments extant His en- 
lightened views on the subject 
of women’s rights and the ad- 
vanced character of bis teach- 
ing generally mark a distinct 
advance on Narad Translated 
in 33 S B.E. 

2:1 

i 

Aiigiras 


1000-1100 

A D. 

Secondary redactions being 

abridged oompilations from 
earliest works. Incomplete and 
of no legal value. Angiras is 
j translated by M. N. Dutt. 

24 

Atri 

... 


jTranslated by M. N Dutt. Mand- 
lik places Atri next only to 
Manu. 

25 

Daksha 


... 

Do. 

26 

Devala 

... 

... 


27 

Prajapati 

... 

... 


2b 

Yama 

... 

... 

: 

29 

Likbit 

,1 


Translated by M N. Dutt 

30 

Vrihaapati 

> 



31 

Vyas 

. Veda Vyas 


Translated by M. N. Dutt. The 
author was a hermit resident 
in Benares. Vyas v. 1. Mandlik 
places Vyas next to Gautam 
and before Vashisbtb, Katya- 
yan, Parasar and Brihaspati. 
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Serial 

No. 

Name of the 
work. 

Name of author. 

Probable 

age. 

Remarks. 

32 

Sankha 

... 


Translated by M. N Dutt. 

33 

Sankha Likhit ... 


... 


34 

Vridha Satatap... 


... 

Translated by M. N. Dutt. 

36 

Parasar .. | 



Enlarged edition. Contains 8,800 


1 

i 



slokas against 881 or 5 J2 of 
the older book. 

86 

Asvalayan ...| 




37 

J3rihat Shaunak 1 

A Vaishnava follower 




1 

1 

of the Bamanujaj 
sect. j 



1 

38 ' 

Sankhyayan 

1 

1 

1 


iTranslated by M. N. Dutt. 


Ill, Pious B'orgenas. 

39 I Vrihat Han't |A Vaisbnava follower] ... jForgeries of the Vaishaivas pro- 


of the Hamanuja pounding I heir dootriaes under 



sect , 1 

old honoured names. 

40 

Gautam 

Do. 

41 

Vashishth. ... ... ••• 

Do, 

42 

Apastamb, the ... ' 

Do. 


second Amarta. 



IV. Commentaries on Manu. 


43 

41 

45 

46 

47 

48 


Medhatiihi ... ... 900 A. D. 

Dharnidhar 

Govind ivaji ... Is a mere plagiarism of Gobind 

Baja, a commentator of the 
12 th century. 

Bharuchi ...Lost 
Srikar . iLost 


Kulluk Dharma jKulluk Bhatt of 1400 A. D. Was a native of Gout in Bengal 
sar ' Ben ires but migrated to and lived in 

I Benares Sir William Jones 

I printed it with bis translation 

of Manu and commends it in 
his preface **as the shortest, 
yet the most learned, thedeep> 
est, yet the most agreeable 
commentary ever composed on 
« any author ancient or modern, 

European or Asiatic,’* p. 
xvii. . 
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Serial! 

No. I 


49 


60 

51 


52 


53 


54 

56 

56 

67 

68 


Name of the Name of author 


Probable 

age. 


V. Commentaries on Narad, 


Remarks. 


Ashahaya’s Naradj 
Bhashya. i 


Ashabaya 


Only a recast by Kalyan Bhati 
preserved The original is lost. 
See Narad, 33 S B. E , Intc 
xixxx. 


VI. Commentaries on Yadrujaimlkya. 


Visvarup 


Mitakshara 

Vidyaneshwar 

1150 A. D. 

riiere are numerous commen- 
taries upon this commentaiy, 
such as Subodhni by Visves- 
waia Bhatt and Balam Bhatt 
Tika by Laxmi Devi Paya- 
gunde. 

Aparark 

Aparark or Apara* 
ditya Dev. 

1187 

Author belonged io the Konkun 
branch of the princely house 
of Silaras 


VII. Digests. 


Dayabagh 

Jiuiutavahan 

1400 

Is a chapter on inheritance ot 
the work “ Dharma Batna,” 
which is not a commentary on 
any work but is a Digest of 
laws . There are several com- 
mentaries on this commentary, 
that by Srinath Acharya being 
considered the best Other 
commentaries are those by (1) 
Sri Krishna Tarkalanxar ; 
(2) Achuta Chakravai'ti * (3) 
Mdheshwar. 

Daya Vibhag ... 

Madhav 

1450 


Sarasvati Vilas... 

Pratap Rudra Deo. 
King of Orissa. 

1600-1524 
A. D. 

jof authority in Orissa. 

i 

Vivad Gbaodrika 

Kara Vira 

1650 

1 

i 

Vivad R a t n a 
Kar. 

Chandeswar Thakur... 

1500 

Probably based on Parijat cited 
in Batnakara and other early 
works. 

Vyayahar 

Mayukh. 

Nilaanth 

1600 

i 

‘ Mayukh”, (i. e.) ray or 
division. The chapter on in- 
heritance of the work composed 
unde." the auspices of King 
Bbagwant. Nilkanth (author of 
Mayukh) born in Benares of 
Desbastb Mabratha pjirentage 
and wrote under the patronage 
of Yuddhashur— a Rajput 
Prince of the Sangara ttibe 
who ruled over the town of 
Bhurcha near the confluence 
of the Shambal and the Jamna. 
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Serial 

No. 

Name of the 
work 

Kame o( author. 

1 

1 

; Probable 

; age. 

Remarks. 

69 

Vitamitrodai ... 

1 

jMitra Misra 

1 

j 

1 

1 

[ 

1 1 

1700 1 

The work was composed by order 
of Mir Singh, a Rundela King 
of Orchha who mu rdered 
Abdul Fazl. the author of Aini 
Akbori, and a minister of 
Akbar. 

60 

Kalpa Taru 

LakdhmidHar 

. 1130 


61 

Vivad Chinta- 
mani 

Vachaspati Misra 



62 

Vyvahar Chinta- 
mani 

Do. 

1 

1 

1 


78 . T'hc Smriti of Harit has not been translated in llie Sacred Books 

of the East. But a translation of a work of that name 
appears in tlie ' Twenty Samhitas.” If this be the 
entire Smriti it is devoid of any le^al or ethnological 
significance. The work contains seven short chapters in which the four stages 
are defined, 'fhey merely sliow that Hindu society had become divided into four 
c istes according to tlieir occupations but there is no indication of their inter- 
relation, while Harit entirely omits to allude to the Dhannci or civil duties 
which in the earlier and later Codes embody the laws of family relations and 
inheritance. 

79 . Next to Mann, Gautam is the oldest D harm Shastra extant. But it 

was not the only work composed since the Code of 
Gautam, 700>800 B. G. Mami, since (lautam refers to other writers whose opi- 
nions he quotes without naming them. B) The work 
belongs to the followers of the Sama Veda. Its age cannot be ascertained Init 
it appears to be older than I^audhayan by several generations, as the customs 
in vogue in his time appear to have died out when the Baudhayan school 
was founded just as the customs current in Baudhayan’s time had disappeared 
when the Apastamb school was founded. 

80 . The dominating note of the Aryan society in the days of Gaulam was 
the same as in the days of Manu. Some changes were no doubt creeping into 
society. Caste was becoming a trifle more rigid but it was still in a fluid 
condition as before. I'or instance, Gautam allows the student to accept alms 
from men of all castes, and a Brahmin may eat food gi\'en by any twice- 
born man, 1^1 and in case of necessity even that given by a Sliudra. 1^1 He 
must not eat the flesh of ‘‘ milch cows and draught oxen ’’ but he was other- 
wise free to partake of that and other meat, Society is divided into four 
orders —that of the student, the householder, the ascetic {Bhik^shu) and that of 
the hermit in the wood {Vaikhanas). Only the householder can marry; the 
others are consigned to lifelong celebacy The householder must marry in 
the caste a woman not related to him within six degrees on the father s side, (7) 

(1) By us© of the expression “ Sotte de- (i) XVTl-6 

date ” as in 11*9, 84, IIM, 19, Vl-d, X.-62 : (6) XVn-27-88 

XVI.14. XVJII.7 (6) III 8 

(2) IT-36 (7) JV-l-B, 

(3) XVll-l 
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or within four dej^rties on the mother’s side. It recognizes the eight lorms 
of marriages described in Mann including capture '^^1 and enUiracing an 
unconscious female. 

81 . Inter- caste marriages were customary and their offspring are declared 
legitimate. But as was the view of all ancient laws, the wife was merely a 
means to an end. She was married for the sole purpose of procreating a 
son. If her luisband dies sonless she may procreate up to two sons by liis 
brother, C^) or a sapinda, a sagotra, a samanapravar or one belonging to the 
same ca.ste. The practice of Niyog is preserved in the following verse : 
“ And the child Ix^gotten at a living husband’s request on his wife lielongs to 
the husband,” but if it was begotten liy a stranger it belongs to the 
latter oi to lioth the natural father and the hustiand of the mother. 1^^) 
Another means of laising an issue was to obtain a son by an appointed 
daughter. 

(lirls were married off before they attained puberty. Some declare 

tliat a girl shall be given in marriage before she wears clothes ” which 
shows that a tendency liad then become established in favour of child-marriages, 
though Gaiuam appears to have been comiiaratively a rationalist. Polygamy 
was then naturally customary, 

82 . Gautam’s law of inheritance recognizes the rule of primogeniture 

as tile rule of succession, but the rule on that point was iluctuating and the 
tendency was towards the equality of shares amongst all the sons, the eldest 
being given two shares. ” A legitimate son, a son bcnii secretly, and a son 

abandoned by his natural parents inherit the estate of their fathers.” (^8) “The 
son of an unmarried damsel, the son of a pregnant bride, the son ot a 
twice-married woman, the son of an appointed daughter, a son self-given, and a 
son bought” '’’h receive one-fourth on failure of the other sons. (‘^0) 

Idiots and eunuchs were disinherited but tJie disqualification was personal 
and they were entitled to maintenance. Cases of inheritance not covered 
by the express texts were to be decided by the commiiiccz(part,hhicd) of ten 
Brahmins learned in law. 

83 . Hospitality is enjoined, but Brahmins are to be fed first, Kshatriyas 

next, and men of other castes are to bo fed with one’s seivants for mercy’s 
sake. G2) Reverence is due to age and ‘ even a Shudra of 80 years or more must 
be honoured by one young enough to be his son.” But an Arya though 

he be younger must be respected by a Shudra. Prestige ! 

84 . ISlo Arya should grow a beard without a sufficient reason, (26) 

Vedic Arya grew lieards as a rule and hid his long hair in a conch-likt 


(1) lV-5. 

(2) lV-6 18. 

(8) IV-12. 

(4) IV-13 

(6) IV -16, n 

(6) XVIII U. 

(7) XVIII 14. 

(8) XVIII-6. 

(9) xvin-ii. 

(10) XVIII 12 

( 11 ) xvni-13. 

(12) XXVIIIT8. 
(18) XVIII-21. 


(14) XXVIII.21. 
(J6) XXXVlllii 

(16) XXVIII 3 

(17) XXVIIL9. 

(18) XXVIJT 32. 
{19) XXVIII. 3U 
{‘20) XXVIlI-84. 

(21) XXVIIL43. 

(22) VI- 43. 

(28) VMO. 

(24) VI- 11. 

(26) IX 7. 
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pyramidal chignon arranged to the riglit. The student is now enjoined to 
shave off his head but merely maintain a pigtail. They walked bare-headed 
during the day (2) covering their heads only at night. ^3) 'phe Arya should 
not take water offered by a Shudra — a notable restriction on the older law 
when the Shudra was vigorously anathematized but not yet ostracized. 

85. The Aryan ate meals twice a day — morning and evening (^1 but unlike 

that of the Romans, it savoured of the Spartan simplicity. The three duties 
enjoined on all Aryans are the study of the Vedas, the offering of sacrifices 
and the giving of alms the additional duties of the Brahmin being to receive 

them and teaching the making of sacrifices. ('^1 The payment of taxes 
follows the rules stated in Manu. ^8) 

86. The origin of bhet bioar is to l)e found in Gautam Each artizan 
shall monthly do one day’s work for the king.” 

87. The duties of a king are set out in much detail : (1^1 “The king is 

master of all, witli the exception of Brahmins.” “ All excepting Brahmins 

shall worship him. ..(-2)... The Brahmins also sJiall honour him.” B8) “He 
shall administer justice according to the law^s of countries, castes and families 
which are not opposed to the sacred records.” 

88 . The Apastamb Sutra, the youngest of the trio, represents the doc- 

trines of the school of that name which flourished in 
B C South India and whose founder according to tradi- 

tion, was a native of the Andhra country. As compared 
to Gautam and Baudliayan it records a change hi the Aryan customs which 
is in many respects modern. In their general structure the three works agree, 
containing as they do, many verses in common, and setting out only some 
additional clauses which had forced themselves into the forefront by reason of 
their acceptance as the acknowledged tenets of the people. For instance, with 
the growing rigidity of caste, he prohibits intercourse, dining and inter-marriage 
with those whose great-grandfather’s, grand-father’s and father s initiation is not 
remembered. If a Shudra touches him then he shall leave off eating, 

He shall not eat in a ship or ready-made food purchased in the market 
but “the meat of milch cows and oxen may be eaten”. (20) “i^ull’s flesh is fit for 
offerings.” But a Brahmin shall not eat in the house of people of the three 
other castes, but on this point there was still dissent. “According to some, food 
offered by people of any caste, who follow tlie law prescribed for them, except 
that of Shudras may be eaten. ” Even the Shudra’s food may be eaten in times 
of distress. 24) Apastamb affects puritan piety in forbidding food given by a 
physician (26^ or one who lives by the use of arms, excepting a Kshatriya (26) 


(1) 1-27 

(2) IX 85. 

(8) JX.36. 

(4) IX- 10. 

(6) IX 69 

(6) X-1. 

(7) X2 

(8) X-24-80 
(y) X-31. 

(10) XI 

(11) XTK 

(12) XI-7. 

(18) XL 8. 

(14) XL20. ^ , 

(id) In a work called India is 


divided into two equal halves by the river 
Nerbudda and the Bobool of Apastaxnb pre- 
vailed in the country to its south up to 
the mouth of Godavari. 

(16) 2 S. B E. vv. 5, 6. 

(17) Ib p 61 v. 1. 

(18) 2 8 B. E V 6 
•19) Ib.v.U. 

(20) 16. p 64 V. 80. 

(21) Ib V, 31. 

(22) Ib. p 66 V 9 

(23) lb p. 67 V. 18. 

(24) Ib. 67 V. 14. 

(25) Ib p. 67 V 21. 

(26) 16. p 67 V. 19. 
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and several others which, if strictly obeyed, must have left the Aryan very 
hungry. Niyog had by this time died out and is forlndden. So is the 
delivery of widows for procreation to the agnatic kinsmen of her deceased 
husband. (2/ 

89 . Apast amb’s law of inheritance follow^s the beaten track except that 

allows the daughter to take after tlie pupil — a very remote chance, bh The 
wife’s stridhan is better defined as comprising her ornaments and the w^ealth 
received from her relations, The doubtful equity in favour of tlie eldest 

son is now positively swept away. Preference of the eldest son is forbidden 
by the Shastras”. It is allowed for a Shudra to prepare the food under 

the suiierintendencc of men of the three higher castes. That Shudra cooks 
were employed is apparent from an allusion to tliat effect. 

Baudhayan allowed traffic in sons — Apastamb forbids it. (*^1 

90 . Of the rest of the productions of this age Apastamb occupies a 

prominent place not only because a comparatively 
Harit, Baudhayan, autlientic version of this Smriti is extant but also because 
680 B C., Apas- it is an excellent compendium of the followers of Yajur 
tamb, 800 B.C. Yed originally compiled for the benefit of the Adhvaryii 
priests and their acolyte pupils. 

I'he term Apastamb" is the name of the school like Asvalayan, 
Baudhayan, Bharad\s''aj or Gautam. It w^as one of the live branches of 
Khandikiya school which again was a branch of tlie Taittriyas, a section of 
tlie Brahmanas who studied the Black Yajur Veda. 

91 . Apastamb and Baudhayan lielong to the same school, but of these 
Baudhayana is about 100 to 150 years older. If therefore Apastamb was 
compiled in 500 B. C. Baudhayan which portrays customs of a ruder age 
must have been composed about 650 B. C. Older than both is the work of 
Harit but though a copy of this work exists, it has no practical value to the 
lawyer as its Dharma Sutras are meagre and incomplete. So are those of 
Baudhayan as compared to tliose of Apastamb though in this case later 
glossators have performed the work of restoration according to their owui 
ideas. (®) 

92 . Nevertheless, the following facts may be gleaned from what remains, 

which lias been translated, with an Introduction in the 
Baudhayan. Sacred Books of the East Series. (^1 Both Baudhayan 

and Apastamb originated in the Deccan Bfl) and both 
probably belonged to the Andhra country, As to the age of Baudhayan 
it is manifestly older than Apastamb as it recognizees several customs 
reprobated in the later work. It is computed that the Apastambs flourished 
about 500 B. C., probably more but not less. The Criminal Law' is 
draconian in its severity against Shudras. There was one laW' for the Aryan — 
another for the Shudra. 


(1) 2 8 B E. p 130, 181 V 7 Niyog is 
definitely prohibited Ib p. 164 v 2-5. 

(а) 16 p. 164 V 5 

(3) lb p. 183 V. 4. 

(4) Ib, p. 184 V. 9. 

(б) 16. p 184 V. 10-14. 

(6) 76. V 6 

(7) 16. p. 18 V. 11. ** The gift or ftooept- 
anoe of a child and the right to soil or buy 


a child are not recognized.'’ 

(8) 118 B E. XXXIII 

(9) XTV Translated by G. Buhler 

(10) India South of the Nerbudda— the 
Bombay and Madras Presidencies— See 
S. B. E. XX XIV Intr. XLII. 

(11) 76. XLIII. 

(12) 76. XLIII. 
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93. The outstanding features of Gautam are the recognition of family 
relations in tlieir widest sense, the growing cleavage between the different 
castes and their tendency to follow their hereditary occupations. Like the 
older writers Gautam enters into the trivial details of life and prescribes a 
mode of living which must have reduced men to mere automata. Women 
w^ere pre-ordained for procreation. They have no other function. They are 
excluded from education and inheritance and though Gautam combats the 
view that tliey should Ix' married off as they emerge from their cradle he 
supports their marriage before puberty. Niyog was still in vogue f^) and 
sonsliip used in tiie same large sense as before. <‘-^1 

94. These peculiarities of llindu society became accentuated with time 
and the writings of later sages only voice tlie growing tendency of the 
lime wiien tliey applied the cardinal doctrines of their race to the practical 
problems of sociology. 

95. Baudhayan even justifies divorce on tlie part of the husband : 

Let linn abandon a wife wjio does not bear children in the tenth year, one 

wiio (lears daughters only in the twelfth, one whose children all die in the 
fifteenth, but lier who is (luarrelsonie without delay.” ('h With the last senti- 
ment every one from Socrates downwards will agree. 

Baudhayaii prefaces to his Smriti a long dissertation on personal purity 
in wliich he follows Manu, Gautam and other sages of his time. 

96. His law of inheritance is contained in the following seven verses : — 

“Moreover, the greit-graad-father, the grand- father, the father, oneself, the uterine 

brothers, the son by a wife of equal caste, the grandaou, and the great-grandson— these 
they call Sapindas, but not the greaLgrandson’s son and amongst these a son and a 
son’s son (together with their father) are sharers of an undivided oblation. 

The sharers of divided oblations, they cal) Sakulyas. 

If no other relations are living, the property of a deceased male descends to them 
after the Sapindas 

On failure of them, the teacher who holds the place of a spiritual father, a pupil, or 
an odiciating priest shall take it. 

On failure of them, the king Let him give that property to persons well- versed in the 
three Vedas. 

But the king should never take for himself the property of a Brahmin.*' 

97. In Baudhayan’s time the law of co-parcenership had not yet deve- 
loped. 'rhere could be no partition during the father s life-time except wdth his 
permission, The rights of the younger sons to an equal division with their 
eldest brother was now recognised. He still received an additional 10 per cent, 
or the most excellent cliatlel, but it all depended upon the father’s volition (^) 

98. Baudhayan’s catalogue of edibles is the same as Gautam’s. He 
believes in limited polygamy allowing four wives to a Brahmin, three to a 
Kshatriya, tw^o to a Vaisya and only one to a Shudra. Inter-caste unions 
are discussed without being condemned. Their offspring are treated as 
legitimate. His criminal law is hard on the Shudra. The murderer of a 
Shudra being liable to the same fine as for killing a dog, a crow, an owl, a 
frog or a musk-rat. ('h 

99. There was a growing sense of the dignity of marriage. Though he 
recites the eight forms of marriage, he reserves the Gandharv and the 


(1) 14 8. B. E. P.226-V. 17. 

(2) f6.p. 227, 228, vv, 20-83 

(3) 1L6. 

(4) 14 S. B. E. 178, 179. 

(5) US. B.E. 224. 


(8) Ih. 

(7) 14 8. B. E. 196. 

(8) 14 B. B. B. 197, 198. 

(9) lb. 202 
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Pisach forms for^Vaisyas and Shudras — a departure wliicli was not universally 
acclaimed since some recommend the Gandharv rile for all castes because 
it is based on mutual affection. H) 

The right of women to acquire property was now recognized. Though 
women possess no independence and are never fit for it, nevertheless “the 
daughters shall ol)tain the ornaments of their motlier. as many as are presented 
according to the custom of the caste, or anything else that may be given 
according to custom. ’’ 

100 . Baudhayan strikes tlie dominant note of the time to obtain a son by 

marriage if you may — by Niyog if you must — but get a son, for “througli tlie 
procreation of a virtuous son he saves himself “ Tlicreforc; he should 

sedulously beget offspring.” (o) 

101. The Avork concludes Avith a chapter on adoption, (6) in Avhich occurs 
the text prohibiting the giving and taking of an only son in adoption (''1 Avliich 
is no longer the law and ])rescribing the following ceremony, the su[)stanc(‘ ()f 
wliicli is still essential, to constitute the giving and taking in adoption. 

9. “Then he , . goes to the giver of the child and should address this request tc 

him ; ‘G-ive me the son.' 

10. The other answers ‘ I give him.’ 

11. He receives the child with these words : “ T take thee for the fulfillment of my 

religious duties ; 1 1 -ke thee to continue the line of my ancestors ” (8) 

If a legitimate son is afterwards born the adopted son gets a fourth of the legitimate 
son’s share. *’ Thus sAys Baudhayau. (9) 

102. After the two exponents of tlic Southern School, Vashishth Avhicli 

belongs to the Northern School, that is U) tlie scliool 
Vashishth, 400 B. C. founded in the country nortli of tlio Nerbudda river and 
the Vindhya mountain, presents some interesting and 

instructive features. 

Tills Dharma Shashtra was composed by the sage Vashishth. oral any rate 
by tlie pupils of his school Avho folloAved the l\iq Ve<h(. 

There are no data to ascertain the age of this work though internal 
evidence shows it to belong to a period long past tlie age of Baudhayan. 

The autlior defines ArA^aA^art to be a country between the Himalaya and 
the Vindhya ranges limited on the east and avcsI by the ocean. The law 
preA^ailing tliere is autliorilalivc. 

103. It will be observed that Avhile Apastamb has limited polygamy to 

four wives for a Brahmin, three for a Kshatriya, tAvo for a Vaisya and only 
one for a Shndra, Gautam improA^es on Apastamii by reducing the Bralimin’s 
allowance only to three, Ksliatriya’s to tAvo and one each to tlie Vaisya 
and Shudra. Gautam reproduces many aphorisms of Baudhayan and 
Apastamb ; but they are better arranged and brought up to date. From its 
general structure it would show that it was Avritten after the rise of Buddhism 
in India and when the hatred it had aroused amongst tlie priestly classes Avas 
keen. It refers to them as “ Atheists ’’ serAuce with Avhom entails forfeiture of 
caste. Consequently it would not be far wrong if the age of Vasliislith is 


(1) 14 S B. E. 207. 

(2) 16. V. 44-46. 

(8) Ib. V. 43 
(4) 26. 272 V. 8. 

<6) It), 1272 V 31. 

(6) 16.884-880. 


(7) Ib 334.V 4. 

(8) Tb 385 V. 9-11 

(9) Ib 880-v. 16. 

(10) 1-8, 9 

(11) 1 24 

(12) 1-23 
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placed in the fourtli or fifth century before Christ. Vashishth denounces 
the prevailing, though perhaps decadent custom of a Brahmin marrying a 
Shudra. 

104 . In regard to the marriage rites, Gautam only recognizes six forn:>5 
against the eight of his predecessors, namely: — 

( 1 ) Brahma (Supreme Spirit). (2) Daiva (Gods). (3) Arsha (Sages). (4) 
Gandharva (Love-match). (5) Kshatriya (Warrior). (6) Manush (Man). Of these 
the last two are new tliough they bear the old meaning, tlie Kshatriya marriage 
being seizure by main force, while the Manush marriage is purchase pure and 
simple. ^2) ^'l]e dependence of women upon men is again insisted on. 1®) He 

allows the widow after six months of widowhood to be appointed to raise an 
issue to lier deceased luisband (^) from whose estate she is to be maintained. 

A woman may marry of her own accord three years after attaining 
puberty but with Gautam he counsels marriage l’)efore puberty I*?) and 
permits re-marriage of virgin widows and of deserted wives to one of the 
husband’s kinsmen, (9) failing him to a stranger, The meat of domestic 

animals was still eaten and Vashishth adds the interesting fact that camel 
flesh was equally served at the Aryan talde. 

105 . The law of adoption is a reproduction of tire older texts, in places re- 
vised, as for instance, tlie following : “ Let a woman neither give nor receive a 
son except with her husband’s permission”. 0 ^) "‘lie who desires to adopt a 
son shall assemble his kinsmen, announce his intention to the king, make 
burnt-offerings in the middle of the house, reciting the Vyahritis, and take as a 
son not a distant kinsman, l)ut the nearest among his relatives ”. This 
would compare favourably with the Roman Law of adoption, but the objurgation 
does not appear to have ever attained the dignity of an indispensible condition. 

106 . Vashishth is quite modern in his law of property. Ten years’ continuous 

adverse possession destroys the owner’s right to property. 'He recognizes 
possession as evidence of ownership, He entrusts the minor s property to 
the king. His ideal for the king is noble: A king will be superior even 

to Brahmins if he lives surrounded by servants who are keen-eyed like vul- 
tures ’. Let him live surrounded by servants who are keen-eyed like 

vultures. Let him not be a vulture surrounded by vultures.” 

107 . Vashishth liad an idea of contracts againts public policy, 

He still recognizes the twelve kinds of sons, Sons by inter-caste 
marriage are still legitimate, But he reverts to the double share allowed 

to the eldest son on partition. 1*^2) disinherits euruchs, madmen and out- 

caste sons but allows them maintenance. recognizes the right to self- 


(1) 

1-25, 26 

(18) XV6. 

(2) 

I-3i, 36. 

(11) XVT-17 

(8) 

V L 2 

(16) XVI- 10. 

(4) 

XVII 67. 

(16) XVl-9. 

(6) 

XVIL62. 

(17) XVI-21. 

(6) 

XVII 67, 68. 

(18) xvi-as. 

(7) 

XVII-69, 70 Gautam, XVlI-23 

(19) XVI 81 , 0 f. Mantt, V1II189. Vishnq, 

(8) 

XVII-74 

Vm ; Vadnyavalkya, 11-47. 

(9) 

XVII-78.80. 

(90) XVI 1-19.89. 

(10) 

XVII 80. 

(91) XVII-47-60. 

(U) 

XIV- 40, 46 46 

(97) XVII.49. 
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XV-5. 

(98) XVIl.52.51. 
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acquisition, but allows the acquirer only a double share, In other respects 
he follows the traditional law of inheritance. 

108 . In his closin'^ exordium in support of liberality, Vashishth promises 

beatitude to him “who gives a house obtains a town and “ he who 
gives a pair of shoes oI)tains a vehicle.” “ Practice righteousness, not 

unrighteousness ; speak truth, not untruth, look far not near ; look towards 
the Highest, not towards that which is ncjt the Highest.” 1^) “ Happiness 

is the portion of him who relinquishes all desires which fools give up with 
difficulty, which docs not diminish with age, and which is a life-long 
disease.” 

109 . The Dharma Shashtra which passed under the name of the God 

Vishnu is for its size equal to the Code of Manu from 
Vishnu, 300-400 B C. wJiich its contents are largely borrow^ed. This is, indeed, 

the leading feature of all Dharma Shashtras the text of 
which is mainly borrowed from the earlier Codes, only in parts added to or 
modified to represent the views of the writer of the age. This Smriti contains 
over 160 slokas from Manu, and it appears that an old recension of this work 
was older than Baudhayan and Vashishth, for both have borrowed from it. 
But this recension has t)een edited by subsequent glossators out of recognition 
so that the text translated in the Sacred Books of the East Series is com- 
paratively a modern work. It is now impossible to separate the old from 
the new and the work now extant may then be taken as the only work known 
to us and which might have been 300 or 400 years old at the birth of Christ. 

HO. The Smriti belongs to a school studying the Black Yajur Veda but 
there are passages therein showing the winter's leanings towards tlie Sankhya 
philosophy of Buddhism. For instance, in the concluding praise of Vishnu 
by the Goddess of che Earth for his enlightening discourse, she addresses him 
as “the Lord of the principle of Mahat (Greek Entity). I'O Thou art the 
sage Kapil : thou art the teacher of the Sankliya.” 1^) As Buddhism 
was at the zenith of its power in the third and fourth century B. C., and the 
orange-coloured rol^es of its monks were a frequent sight in the towns, Vishnu 
regards it as a good omen that one should come across them. 

111 . Leaving out of account the cenMiionial and penitential matter in 
which Vishnu does not differ from tlie earlier sages, his dissertation on the 
family relations and the law of inheritance call for a passing notice. Vishnu 
like his predecessors recognises inter-caste marriages and the legitimacy of 
offspring. He enumerates twelve kinds of sons the last of whom is a son born 
by any woman w4iomsoever. He recognizes tlie eight forms of marriage, 

but adds that the first four are only legitimate for a Brahmin while these and 
the Gandharv are legitimate fora Kshatriya, Bt) [;)ut this restriction counts for 
nothing in view of the laxity lie observes in counting the sons. In other 
respects Vishnu voiced the Orthodox Hindu sentiment as to women s depend- 
ence upon men the like. Fie is the first to regard Suttee or self-immola- 

tion with her husband’s corpse as a wifely duty but this is legarded as a 
later interpolation. He recognizes the right of the wife and tlie claugiiter to in- 
herit to her husband and father in the absence of male issue. BB He also allows 


(1) XVIF61. 

(2) XXIX-U. 

(3) XXIX-16. 

(4) XXX-l. 
(6) XXX-10. 

(6) Vol. VII. 

(7) CVIU26. 
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the mother to succeed to her son. (^) He moreover enlarges the scope of 
stridhan and prescribes the mode of its devolution. (3) He gives mothers 
and unmarried daughters a share on partition. (^) Niyog appears to have 
fallen into disuse and so also the employment of widows to raise offspring to 
their deceased husbands. 


112. Most of Vishnu s law of inheritance has become obsolete with the dis- 
continuance of inter-caste marriages. He apportions the share of each son 
according to the caste of his mother. (6) The balance is in consonance with 
modern law and will be set out in the ensuing commentary. 

Vishnu differs from all the previous sages in expressly prescribing the law 
of the mortgage of land. He allows mortgage of only a bull’s hide ('') 
of land at a time. If the mortgagor mortgages more without redeeming 
that previously mortgaged he shall be whipped or imprisoned. In a dispute 
between two mortgagees the one with possession has priority. 

113. In his exposition of Criminal Law Vishnu is equally modern. He 

recognizes the right of private defence and punishes adultery, defama- 
tion and insult while his refined moral sense does not suffer bestiality to 
go unpunished. A tooth for a tooth and an eye for an eye is his standard 

of punishment for many other offences. 


114. riie Dharma Shastra of Narad bears so close an affinity to the Code 

of Manu as to be regarded as one of its versions. From 
Narad, 400 A. D, references to the Roman gold coin Dinarius which was 
introduced into India about the first century, the Smriti 
must have been compiled after that date. But inasmuch as it agrees on many 
points with the Smritis of Yadnyavalkya, Vishnu, Katyayan, Brihaspati and 
Vyas and reflects a more dcv^eloped stage of judicial procedure, it may be 
safely assigned to tlie fourth century A. D. 

115, In his own preface to the Smriti Narad admits that his work is no 
more than an abridgment of Manu made for the convenience of study by those 
who sliould find Manu unmanageably bulky. But if Narad is an abri^ment 
of that work it is also an improvement thereon in many respects. The opening 
chapters deal with judicial procedure, the plaint, pleadings and judgment, the 
constitution of the Courts. He then deals with the subject of debts and pledges 
which appear to have tormented the old world as it torments the new. He then 


deals with evidence and ordeals, deposits, the resumption of gifts, breach of a 
contract of service, recission of purchase, trespass and boundary disputes 
which are followed by the law of impotency and marriage. 


116. Narad allows the wife to divorce her husband for impotency. 
Women have been created for the sake of propagation, the wife being the 
field and the husband the giver of the seed. The field must be given to him 
who has seeds. He who has no seeds is unworthy to possess the field.” B6) 
Narad permits an engagement to be broken in favour of a better suitor. (17) 
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He regards Niyog as still customary, d) The sonless widow must have 
intercourse with her husband’s brother till she has begotten a son after which 
the brother is enjoined to let her go. A married woman could re-marry if 
her husband does not return after a stated number of years. W 

117. Narad’s law of partition is indistinguishable from that of Manu but 
most of it is now obsolete. For instance, he concedes to the fatlier the right 
of partition when he is stricken in years, 1^) or wlien the motlier had ceased to 
menstruate. He allows the eMest son a larger share. (O/ His allotment 
of share amongst the subsidiary sons is, of course, equally obsolete. 

But on many other points of partition and inheritance Narad’s rules are 
still in force. 

118. Comparing Narad with the older sages, it is evident that the distinc- 
tion between Duty [iJharma) and Daw Avas becoming more perceptible though 
it was not so clear as it had become to the contemporary Roman jurists. 
Narad was probably the contemporary of Justinian and if the two works are 
compared — they present a contract which is only explicable on the assumption 
that while the sacerdotal law was still struggling for emancipation from its 
close confines, tlie secular law had already assumed a vigorous shape and form 
in the clear atmosphere of a thinking democracy, 

119. Of Brihaspati we have merely a fragment, but its value is held to be 

in the fact that it affords a key to the age of Manu. 
Brihaspati, 450 A. D. Brihaspati is, indeed, regarded as one of its many versions 
— its other versions being those by Bhrign, Narada and 
Angiras. Brihaspati mentions the Dinar {Denarius) as a current coin which 
was a copy of the Roman Denarius introduced into India in the first 
century A. D. The outstanding feature of Brihaspati is his definite 
pronouncement against Niyog. On ‘ account of the successive deterioration of 
the four ages of the world ’ it must not be practised by mortals in the present 
age according to law, He also advocates tlie custom of Sdti liolding that 
whether she ascends the file after him, or chooses to survive him leading a 
virtuous life, she promotes the welfare of her husband. ’ It does not 
appear when and how this custom arose. But one would not be far wrong 
in ascribing it to the cruelty of the husband’s relations, to the contempt 
with which she was universally regarded and the persecution which was her 
lot as one whose very sight and presence was unlucky to the beholder. 

120. Inter-caste marriages were still legal (^0) and the shares of sons are 
consequently apportioned according to the caste of their mothers, but the 
tendency to restrict the sonship is outlined in the view that out of the thirteen 
sons “ the legitimate son of the body {Auras) and the appointed daughter 
{Putrika) continue the family. ” Brihaspati allows the wife to inherit to 
her husband’s moveable but not to his immoveable property. But he 
allows the daughter to inherit all property in default of the wife. B6) 


(1) XII 68. 

(2) XIL80. 81. 

(3) XIL98, 99. 

(4) XUIL 

(5) XIII-3. 

(6) XlIM, 18. 
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(10) XXV 14. 


(11) XXV 27, 28, 29. 

(12) Brihaspati adds the appointed 
daughter as equal to a eon, and she with the 
12 sons already enumerated make thirteen. 
Ib. XXV— 35, 33 S. B E. 376 

aS) XXV- 83. 

(14) XXV 64 but see contra Ib. 66, 66 

XXV-36 
(16) XXV -66. 



xliv 


GENERAL INTRODUCTION. 


Brihaspati for the (irst time enunciates the condition and the law of re- 
union. (ij 

He cites ]\Ianu as liaxinj^' proliibitcd |>amt)]ing 1^) tlie spirit of 
gambling was abroad and Brihaspati allows it “under tlie superintendence of 
keepers of gambling-houses, as it serves the purpose of discovering lliieves. ” 

For the rest Briliaspati voices tlie stereotyped views of liis predecessor. 

121 . The Smriti of Tadnyavalkya is stated to rank next only to the Code 
of Manu in its autliority. It owes its added importance 
Yadnyavalkya, 350 to one of its commeniators Vidyaneshwar, wliose coin- 
A. D. mentary thereon called the Mitakshara — is nominally still 

the current law of the land though in reality most of it 
has natuiaJly been buried under the dust of ages, and what remains can only 
be safeh^ relied upon if it is sui)ported by tlie judicial commentary of the 
ultimate Court of appeal. But so long as tlie Dliarnia Shastras still adorn and 
diversify the text of legal treatises both the Smriti of Yadnyavalkya and the 
commentaries thereon must remain the texts round which all law must cluster. 

122 . Tile Institutesof Yadnyavalkya are probably a versification of a Dharma 
Sutra — or a set of aphorisms on Dharma (or Duty) — belonging to a school of the 
white Yajur Veda which flourished in the third and fourth century A. D. Internal 
evidence points to the author being a native of IMithila, the capital of Tirliut. 

123 . The work is divided into three parts : the first deals with Achar (or the 
rules of conduct) ; the second with Vyvahar (or domestic law) *, and the third 
with Brayaschit (or penances). As usual the subject is throughout dealt with 
in a series of incomplete and often unintelligilile aphorisms drawm up for justi- 
fying a crop of commentaries to be presently noticed (§ 139), These com- 
mentaries possess the leading characteristics and the defects ot all commentaries 
noticed later (^ 5 199,200). As, moreover, these commentaries reflect the view 
of a later age, it would perhaps De useful, if follow'ing tlie metliod hitherto adopted, 
the Institutes are perused without their attendant commentaries. 

124 . As regards marriage, Yadnyavalkya still allows inter-caste marriages. 
But he limits w'ith Vashislith the three regenerates to tJiree, two and 
and one w^ife resi)ecti\'ely. Niyog is modified but not abolished. The wafe is 
required to co-liabit with the husliand s younger brotlier during his absence 
and failing him with a sapinda or sagotia till a son is born t^). Her 
perpetual dependence on men is again insisted on but in some minor 
respects her lot appears to have improved by such allusions as that one 
should not take food before one’s wife, 

128. The second chapter deals with legal precepts and procedure. As 
regards debts Yadnyavalkya enacts the rule of Damdupat wdiether on secured 
or unsecured debts. His conception of a mortgage is one with possession, 
but he attaches special value to writing, holding that “ a loan contracted by a 
written document is re-payable in three generations.” He prescribes 
rational rules for its execution and attestation by an even number of witnesses 
who must wuite in their own hands mentioning first the names of their re- 
spective fathers: “l am such and such a person, a witness in this document.” U2) 


(1) XXV-72, 73 77. (7) I 86. 
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A document is of no value if it is obtained by force or tlireat. (1) “ A debtor 
must enter on the back of the deed the payments lie makes or the creditor 
should grant receipt in liis own handwriting for tlie money received. ” “After 
the discharge of the debt the deed should be destroyed; or for tlie validity of 
the transaction, a deed of release executed. What is paid before a witness 
must be re-paid before another witness. ” 

126 . Yadnyavalkya’s law of partition provides for the shares of different sons *, 
but it is in principle equitable. It is left to the father to either give his eldest 
son a larger share or to make all the shares equal. He allows the wives 
possessing no stridhan of their own to share equally with the sons. (^) The rest 
of his rules on the important subjects of partition and succession are still 
authoritative and will liave to be set out in the ensuing commentary. 

127 . Yadnyavalkya lays down detailed regulations for the maintenance of 
gambling-houses. His Smriti is interspersed with the usual rules 

about ordeals, disputed boundaries, trespass l)y cattle, 1^1 sale of 

stolen goods, ^10) gifts, return of articles purchased and the conditions of its 
return. i'lie chapter relating to master and ser\ ant opens with a generous 
clause for tlie emancipation of slaves obtained liy force or of those who from 
starvation have delivered themselves into slavery or those who being slaves 
save their master’s lives. Hut a higher caste could still enslave one belong- 
ing to a lower caste. ^^^1 

128 Yadnyavalkya prescribes punishment for abuse, insult and defamation, 
in which aggravation or mitigation of the offence is measured according to the 
relative castes of the parties, He awards fine as a punishment for petty 
offences tlie nature of which was probalily determined by their frequency. Mur- 
derers were to be impaled, women causing abortion were to be drowned IH) 
and those who kill their luisbands, children or siiintual guide were to be 
trampled to death by oxen after having tlieir ears, fingers, nose and liiis cut 
off. The punislimeiit for adultery varies witli the caste of the offender, 
varying from a small fine to death, Unnatural offence on the wife cost 

24 panas. Tlie plea of the thief that he liad entered the house at the 

invitation of one of its inmates is ordinarily as false as it is unquestionably 
ancient. The plea cost the accused 50 panas. 'fhe king was intolerant 
of the seditionist. “ One who indulges in talks affecting the interests of 
Royalty, one who villifies the king, or one who discloses his secret counsels 
should have their tongues cut off and be banished . 

129 . The age of Yadnyavalkya was the age of literacy and co-operative 
industry. The former is manifest from the provision relating to written instru- 
ments while the latter is manifest from a short Companies Act incorporated 
in the Smritis. But it does not appear that such companies were anything 

more than trading partnerships from whose profits the king received 5 per 
cent, as royalty, (^^4) 
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130 . The third chapter relating to asouch or impurity deals with the ob- 
sequial rites and winds up with an epilogue on the origin of man from the 
Great Soul and his final absorption therein. 

131 . The Samhita of Angiras is an anathema on the use of indigo- 

dyed cloth and the eating of food touched by low caste 
Angiras, 1000 A. D. people. This marks yet another step in the growth of 

caste rigour. But the twice-born were yet mutually 
tolerant of one anollier. They were only arrayed against the Shudra. “ One 
may always take a Brahmin’s food; a Kshatriya’s on parva days ; a Vaishyas 
in times of calamity ; but never a Shudra’s ”. The protection of cows was 
also the special solicitude of Angiras who prescribes various penances for 
strikin^^ or maiming a cow. (3) Angiras’ excursion into medical science is 
wild: *Milk and curds are digested within a month ; and clarified butter 
within six months. It is doubtful if oil is digested in the stomach within a 
year.” 

132 . Yadnyavalkya was followed by a succession of minor Smritis all of 

which deserve only a passing notice, as they are either 
Minor Smritis. mere reproductions or abridgment of the earlier Smritis. 

The introduction of writing into India by the adapta- 
tion of the 22 Seinetic ideographic letters into the 52 Devnagri alphabets had 
given a great impetus to the production of new works modelled upon the old 
which were copied and put into circulation with great facility. But the hasty 
production of these works left much to seek. They are all dissertations on 
rituals, penances and penalties with an occasional fling at the Shudras and 
women. They, however, record the persistence of old customs, Niyog, for 
instance. “ For knowing a woman brought by another for the purpose of 
procreating a son one becomes purified by bathing in the water of a river and 
drinking clarified butter.” Caste was growing apace with the diversified 
occupations. “ A washerman, a cobbler, an actor, a varud, a kaivarta, a meda 
and a Bhilla, — these seven are known in the Smritis as degraded castes.” 
Jkit the house of the twice-born was not as yet divided against itself, though 
the tendency was to caste exclusiveness. If a twice-born person drinks 
water touched by Chandal he becomes purified by a Kriciihrapad. So the 
ascetic Apastaint) has said.” But “ raw-meat, clarified butter, oil and oily 
substances obtained from fruits even when kept in vessels of degraded castes 
attain to purification when brought out.” Raw meat was not yet taboo 
to the yVryan table, though the eating of beef had l)y now become sinful. 1®) 
Most of the work of Atri deals with the penance attending on a connection 
with a Chandal or Shudra woman. But despite recorded penances and penalties 
such connections grew a pace and they account for the large and aried population 
of the Indian continent. Vyas regards such marriages as perfectly lawful : (I®) 
and in his time Shudra men appear to have taken to marrying Brahmin girls 
though Vyas damns the offspring of such unions as Chandalsand as devoid of 
any religious merit. But Vyas was reflecting only the social disgrace 
implied in such unions. 

133 . The patriarch Daksha has same excellent advice for the house holder 
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who must rise early and take a bath following his minute directions. He must 
not eat his meal alone but must extend his hospitality to all comers, 

134 . How to be Imppy though married is an eternal problem, and the sage 

Daksh devotes a whole chapter to connubial canons, (2) amongst which occurs 
his exortation in favour of suttee : ** A woman wlio after the demise of lier 

husband ascends the funeral pyre, becomes of good conduct and lives gloriously 
in celestial regions.” ^3) 

135 . The Smriti of Sankha is short and there is notliing to distinguish 
from the rest of its kind. 

136 . The sage Likhit idolizes the Ganges, counsels the planting of trees, 
the excavation of wells and tanks, the letting loose of a bull as an obsequial 
gift on the eleventh day. A daughter may still be appointed to beget a son. 

The sin tantamount to an act of procuring abortion is committed, if through 
the negligence of her giver a girl menstruates before her marriage. He who 
does not give away a daughter in marriage before she attains her puberty 
becomes degraded.” (6) 

137 . This is a favourite exhortation backed up by the same simile 

throughout the Smritis. Vyas recognized inter-caste 
marriages. Exalted position is assigned to the wife as 
the better half of the man : “The God of Brahma cleft 
his l)ody into two, of yore. Out of one part sprang the husband, out of 
the other the wife. This is what the Sruti relates.” ('<) But the daily 
duties of the wife as stated by Vyas are to rise before her husband, take a bath, 
clean the pots, cook his food and manage the household. He is to eat first. 
She is to live upon his offals. (®) A change in the Aryan dietary was made by 
Vyas. *A twice-born one, by eating a cooked flesh of an animal wantonly 
slaughtered (not killed in any sacrifice) suffers the pangs of hell for eternal 
time, or as long as the sun and stars would shine in heaven. A Brahmin by 
abjuring meat acquires the merit of a horse sacrifice, all liis desires are 
fructified and he becomes an emancipated self even though he he a house- 
holder.” (^1 This is then the commencement of [)ure vegetarianism. The 
tendency is noticeable in tlie earlier Smritis but a bold bid for a vegetarian diet 
enjoined on not only the Brahmins, but all twice-born is for the first time 
made by Vyas who restricts the Aryan diet to merely boiled rice and milk. 
There is now a definite and distinct cleavage amongst tlie twice-born 
themselves. “ He who dies with the boiled rice of a Brahmin in his stomach 
acquires nectar after death. Dying with that of a Kshatriya in his stomach 
he is punished with indigence in his next birth ; with that of a Vaishya in his 
stomach he is consigned to the vile necessity of eating a Shudra’s boiled rice 
again; and with that of a Shudra’s boiled rice in his stomach, he is consigned 
to the torments of hell in his next life. 

138 . About the middle of the twelfth century A. D., the sect of Vaishnavas 

was founded by one Ramanuj Acharya. He tauglit the 
Pious Forgeries. supremacy of Vishnu as the Supreme God — superior to 
Shiva— at Conjeeveram and commenced his preaching and 
a converting crusade against the older sect of Saivites who paid their last homage 
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to Shiva. For twelve years Ramanuj lived in Mysore owing to the persecu- 
tion of the Saivite King of Sri Ranga, after which he returned to tlie latter 
place. Tile sect has many followers in the Deccan where several hundred 
monasteries are said to have been founded but of which only four now exist. 
The worship of Ramanuj followers is confined to Vishnu and his consort 
Lakshmi. The teachers are Rrahmins though all flindus are equally admit- 
ted to the sect. The cardinal canon of the creed is the supremacy of Vishnu 
over all other gods of the Hindu pantheon. He is to be worshipped in 
five ways corresponding to Ins five incarnations, such as Krishna, Bhairav 
and the rest, and in order to popularize this sect by establishing its 
antiquity and superior sanctity, a number of new Dharma Shastras were 
forged which though bearing old and honoured names such as those of Harit, 
Apastamb and Gautam were written with the object of propounding the 
doctrine of the newly founded sect. They call for no further comment. 

139 . The tenth^and later centuries are remarkable for their output of com- 

mentaries on the old Smritis. As previously observed 
Commentaries. though in form commentaries they were independ- 

ent works written to embody the law then current. Of 
the several commentaries on Mann that were written that by Kulluka Bhatt a 
native of Gour, the ancient capital of Bengal, is commended by Sir William 
Jones to be ‘‘the shortest, 3 ^et the most learned, the deepest, yet the most agree- 
able commentary ev^er composed on any author ancient or modern Euroi)ean or 
Asiatic. ” Sir William Jones has incorporated this commentary in his 
translation of Manu. 

140 . Next in importance is the commentary of Gobind Raja. But this and 
all other commentaries have but little value now, as most of Manu is obsolete 
and whatever of it survives has been reproduced in the Mitakshara (§S ilS — 
150). The same remark applies to the commentaries of Narad and other sages. 

Ill 

141 . Of all commentaries that by Vidyaneshwar called the Mitakshara (2) 

on the Institutes of Yadnyavalkya has obtained the fore- 
Mitakshara, 1180 most place and is now acknowledged to be the most authori- 
A- D. tativc record of the^Laws of the Hindus. All over India 

its supreme authority is acknowledged, though in Bengal 
and Bombay it is more revered than followed. 

142 . Of Vidyaneshwar little is known beyond the fact that he was the son 
of Padminabha Bhatt of the Bharadwaj Gotra and that he lived at Kalyan, 
probably now Kalyani in the Nizam’s Dominions, .and was attached to the Court 
of King Vikramarka Vikramaditya VI who reigned between 107b-1127 A.D.W 
Vidyaneshwar quotes Bhoje and Dhara who flourished in the first half of the 
same century, and from which his commentary may safely be assigned a 
date about the middle of that century. He was an ascetic (Paramhans) and 
belonged to the Vaishnav sect to whose activity in fabricating Dharma 
Shastras reference has already been rriade. Vidyaneshwar was thus a native 

yOf Dj^ccan and his book consequently obtained great vogue in the western and 
southern India from where its authority and fame spread to the Gangetic 
valley and the rest of India. 


(1) Intro. Manu, XVII (3) V. A. Smith’s Early History of 
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143 . Though itself a commentary Mitakshara has found other commenta- 
tors. Consequently, we have first the text of Yadnyavalkya, then its explanation 
by Vidyaneshwar and then other explanations of his explanation. Now as it 
is a cardinal rule of all commentators that the Smritis are all consistent and 
reconcilable with one another, and can in no case contradict one another, 
whereas in fact they do contradict one another, sometimes hopelessly, the 
commentators have no liglit task in setting out the altered law while still 
conforming to the canon of their creed that they shall never depart from tlie 
text which being divinely inspired is above human censure. 

144 . The two commentaries on the Mitaksliara are the Siihodhini by 
Visveshwar Bhatt and the Lakshmi Vyakhyan or Ballani Bhatt Tika by a 
lady author by name Lakshmi Devi whose patronymic was Payagunde. 
According to tradition this lady was a victim to early marriage and enforced 
widowhood. As a child widow she commenced to while away her time in the 
study of Sanskrit under her father and though adopting the traditional 
method of interpretation slie strives to the utmost to enlarge tlie rights of her 
sex, but which unfortunately could not penetrate the iron conservatism of the 
age which was too well agreed on the ruthless subjection of women. 
Visveshwar’s comments explain only selected passages but Lakshmi Devi 
gives a full and continuous verbal interpretation of the Mitakshara 
accompanied by lengthy discussions. She generally advocates latitudinarian 
views, and gives the widest interpretation possible to every term of 
Yadnyavalkya. Her views are held in comparatively small esteem and are 
hardly ever cited by the Shashtris. U) 

143 . The Mitakshara follows the Institutes of Yadnyavalkya in its tripartite 
division of the work into, Acliar, 1^; Vyvhar and 
^^ *^^ **^^*^*^ Prayaschit parts and contains 1,185 slolcas (couplets). 

Of tliese only a section of the second division treating of 
partition and inheritance has direct legal value. Its opening slokas 1-9 
deal with invocation and tlie difference between Dharma (duty) and Adliarma 
(sin). In slokas 4-5 Vidyaneshwar mentions the following 20 liihsis whose 
works must be studied : — 


1. 

Manu. 

11. Katyayan. 

2. 

Atri 

12. Brihaspati. 

3. 

Vishnu, 

13. Parasar. 

4. 

Harit 

14. Vyas. 

5. 

Yadnyavalkya. 

15. Shankha 

6. 

Ushana. 

16. Likhit. 

7. 

Angira. 

17. Daksh. 

8. 

Yam. 

18. Gautam. 

9. 

Apastamb. 

19. Shatatap. 

10. 

Samvart. 

20. Vashishth. 


146 . He says tliat all these works are authoritative and they only supple- 
ment one another, and both must be regarded as authoritative even when they 
contradict each other but then one is free to follow the one or the other, 

147 . He then enters into the discussion of a Brahmachaii, classifying all 
society into (i) Brahmin, (ii) Kshatriya, (iii) Vaishya, and (iv) Shudra, of whom 
the first three are Dwija (twice-born) whose life is regulated by the Vedic ritual. (3) 


(1) W and B. H. L. 17. 

(2) Mit. vv. 4—6. 

(8) Ib. S. 10. 
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He then sets out the rituaJs to he followed in securing impregnation, and the 
periodical rites to he perfonned till the child is six months old when it is to he 
given food, A Brahmin hoy should he in\'ested with the sacred thread in his 
eighth year from the time of conception, a Kshatriya in his 1 1th and a Vaisyha 
in his 12th year. ^2) The remaining few verses detail the mode of cleaning the 
body and the like and the study of the Vedas. The next few verses deal with 
marriage. Vidyaneshwar expressly dissents from the view of Mann and 
the rest permitting inter-marriage between the twice-born and the Shudra. 

He repeats the earlier text in favour of limited polygamy permitting the 
Brahmin three wives, the Kshatriya two and the rest one wife each. (^) He 
recites the usual eight forms of marriages, reprobates re-marriage of w'idow^s or 
their duty to procreate a son to their deceased husband 1'^) and does not omit 
to enii)hasi/e the w^oman’s perpetual dependence on man. Inter-caste 
marriages were still in vogue but they w^ere only confined to the tivice-born 
though i)opular opinion increasingly disfavoured such marriages. Hie 
rest of the chapter repeats the old rules relating to ritual and the duty of each 
caste. The second chapter relating to Vyavhar (or social duty) commences 
with the rules of common morality, duty of the king, llie law of mortgage, the 
rate of allowable interest, the rules of evidence and the appraisement of oral 
evidence. ^^1) His rules about wu'itten deeds (12; ^re mere reproductions of the 
earlier sages, already mentioned. So are his rules about ordeals. ^^3) His 
subsequent sections on partition and inheritance, comprising 307 verses being 
his commentary on Yadnyavalkya’s 36 verses on the subject, have been 
translated by Colebrooke and are the foundation of the modern Hindu Law of 
partition and inheritance. As such the}^ ivill be referred to in the ensuing 
commentary. 

148. The rest of his Smriti has no present value. It deals with the subject 
of boundary disputes, (1^) delicts, (1^) bailments, (i^) contract of service, 
duties of a king, and an unclassified miscellany of preccj)ts, principles, duties 
and penalties w^hich must, if ever literally enforced, ha\^e made the life of the 
bewildered Aryan intoleral)ly hard and mechanically monotonous. 

1^9. The third chapter relating to ceremonial purity and impurity closes the 
work. It has no immediate value to the law^yer. As previously stated what is 
now accepted by the Courts as the Mitakshara is a translation of Vidyanesh- 
war’s comments on Yadnyavalkya, cliapter ii (Dayabhag section) and on this 
meagre foundation the vast superstructure of the Hindu Law^ of Partition and 
Inheritance has been reared by the Courts. 

180 . The Mitakshara has gained its present ascendancy merely through 
the accident of its first discovery by the European scholars and the translation 
of its * dayabhag’ portion by Colebrooke in 1810 under the patronage of Gov- 
ernment which obtciined wide currency and readily secured the imprimatur of 
the courts who held it to enshrine all the sacred laws of the Hindus regu- 
lating the succession and inheritance to their property. (18) Hindu writers 
wrote their Dharm Shastras either in the form of Nthandhs (i.6., treatises or 


(1) Mit 8 32. 

(2) 16. 8. 64 

(3) 16. Sfl. 16 44. 
•4) 16. Ss. 46 76 
(6) 16 8. 66. 

(6) 16 8. 67. 

(7) 76. 8 . 76. 

(8) 16. S 87. 

19) 16. 8. 88. 

10) lb, 8. 90, 


' (11) 8s 244-467. 

(12) 88 463-47?. 

(13) Ss. 478, 492. 

(14) Ss 602.625 

(16) Ss 626-676. 

(16) Ss 669-676. 

(17) Ss. 677-687. 

(18) See Mandlik's 
XLIX, et seq 
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digests) or Tihas (?>., commentaries) but whetJier they were one or the other 
in form, tJiey were usually both alike in substance, since they were both 
founded on old texts, in which the writers incorporated or interpolated all the 
accepted usages then current. How far this was done in each case naturally 
depended upon the idiosyncracy of the writer. If he was one with a conser- 
vative trend of mind disapproving all new fangled innovations he rigidly ex- 
cluded them from" his text or only alluded to them with a view to condemn 
them. If on the otljer hand, he was a reformer he readily welcgmed the changes 
and thus gave them wider currency by according them his support. The authors 
of the Dayabhag and Mayukh belong to the latter class, while the author of 
the Mitakshara belongs to the former. He was an erudite pandit but a stern 
and unbending Tory who overruled all encroachments upon established usages 
•being of opinion that nothing that is tried by time can fail to be good for the 
people. 

161. 'rile Dayafdiag of Jimut Vahan which rules Bengal is only a chap- 
ter on Partition and Inheritance of a general work or Digest 
The Dayahhag. of religious and ci\ac duty called the Dharma Kcitna.” 

'Pins work, like the Mayukh and Smriti Chandrika, is in 
the form of Nibandhs or Digests rather than commentaries and their purpose 
is to expound the law, and at the same time to inculcate and lay emphasis on 
the special doctrines whicli their author specially favoured. The common 
cfiaracteristic of them all is that they quote the same text but draw their own 
deductions tlierefr ni by a process of reasoning and reference to the rules of 
construction which are said to justify the gloss. Hindu writeis make no dis- 
! tinction between Digests and commentaries and they speak of them both as 
i commentaries. 

182. Of jimut Vahan nothing is known beyond his name, and that he was a 
Brahmin of tlie Paribhadriya class and was the author of another work * Kala- 
vivek, ’’ a copy of whicli in the Library oi the Asiatic Society of Bengal, bears on 
it the date 1417 Shak, which corresponds to 1495 A. D. Even his age is a con- 
jecture, though it marks an advance upon the development of Hindu Law as 
portrayed in the Mitaksliara from which it dififers upon many essential points on . 
the subject of inheritance. It appears that the^works that held the field prior 
to his appearance were those of Nalayudh, Kulluka Bhatt, and Shulapani. Nala- 
yudh was a Judge of Lakshman Sen the last Hindu King of Bengal, who 
flourished about the end of the twelfth century, and whose work is lost, though 
from quotations made from it by other writers it appears to have attained 
some degree of eminence amongst its contemporaries. Kulluka Bhatt is the cele- 
brated commentator of Mann. He and Shulapani ap^plied the doctrines of the 
Mitakshara to Bengal till they were overthrown by the Dayabhag of Jimut ’ 
Vahan. Jimut Vahan quotes the earlier writers, such as Bhoj Deva, D) 
Gobind Raja, Chandeswar, and Vachaspati Misra, which furnish 
data for a rough computation of his own age. The freedom with which Jimut 
Vahan discusses the doctrines of Vachaspati Misra as contained in his treatise, 
Vivad Chintamani, is stated to show that the two writers were contemporaries. 
Jimut Vahan professes to base his treatise on the precepts of Manu which 
he says, have not been fully compreherded. He then cites Manu, Narad, 
Gautam, Baudhayan, Sankha, Likhit, Yadnyavalkya and other older sages 
and upon their authority refutes the doctrines of the Benares and Mithila 
school, supporting his own by an appeal to reason oftener than to precepts and 


(1) Dayabhag XB2, 22 ; XI-2, 29 

(2) 16. XI-2, 28 ; XX-2. 29. 


(S) 76. 11. 27; IV, a. 28; XI-14; XI-4, 3. 
(4) Sarv. Inh., p. i02. 
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precedents. The fact tliat Jimut Valian frequently states and refutes the 
Mitakshara doctrines clearly shows that after obtaining ascendancy in Bengal 
they were in a decadent state and Jimut Vahan wdio voiced the popular view 
tries to explain them away without directly condemning them as based on 
fallacious reasoning. 

163. I'he Dayabhag like the Mitakshara became the te:^t for several com 
mentaries, the earliest of which was composed by Srinath, himself an author 
of a work on Inheritance. The Dayabhag appears to liave had its early 
struggle for fame. Till the early part of the sixteenth century it is mentioned 
by no other writer. Mr.. Gliose opines that Jimut Vahan was attached to the 
/ Court of the King Jalaluddin Shah, a Hindu convert to Mahomedanism, who 
despite his conversion continued to patronize pundits and he thinks that the 
fact Jimut Vahan strives out for individual rights in property with the 
power of alienation refuting the old notions of co-parcenary rights with its conse- 
quent sur\ovorship is due to the influence of his patron, ^i'o it he ascribes also 
tJie inclusion of females and the sister’s son amongst heirs. This argument would 
have been plausible if Jimut Vahan had made any effort at the secularization 
of law. At the same time he has striven to modernize and reform the Ortliodox 
doctrines of the Mitakshara wliich probably accounts for its neglect for about 
200 years till its doctrines were vigorously inculcated and given vogue by 
Raghunandan and other pundits of Navadwip who were formally consulted 
and influenced the decisions of the Mahomedan Courts. On the establishment 
of the British Courts these pundits continued to be consulted and Warren 
Hastings commissi oiied them to compile a code which was translated and 
become known as Halhed’s Gentoo Code. As such Jagannath who was a 
pundit of the old Sudder Court compiled a Digest which became currently 
known as “ Colebrooke’s Digest/’ For long these compilations held the field 
as original copies of the Sanskrit works were as rare as they were unreliable. 

154. Jimut Valiana’s Dayabhaga is to Bengal what tlie Vyavhar 
V , vt ^rh " Mayukh is to Bombay, an authority modifying the Mitak- 
IWO A** D. shara wherever it expressly differs from it. In form it is 

an encyclopaxlia of the sacred law and ethics of the 
Hindus wliicli its author Nilakant Bhatt dedicated to his patron King 
Bhagwant Deo by whom it was inspired. The work as a whole is named 
after the patron, tlic “Bhagwant Bhaskar,” that js “ the sun of Bhagwant.” 
This “ Sun” consists of twelve Mayukhs or “rays” dealing with twelve differ- 
ent topics as follows : — 

(1) Samskar Mayukli (Sacraments) 

(2) Aoliar Ma>ukh (Kiluils) 

(U) Samay Mayukh (Festivals and religious rites) 

(4) Shradh Mayukh (Obsequies) 

(6) Niti Mayukh (Polity) 

(6) Vyavhar Mayukh (Social duty comprising civil and criminal law) 

(7) Dan-Mayukh (Gifts) 

(8) Utsarg* Mayukh (Dedication of tanks, wells, etc.) 

(9) Pratishth Mayukh (Consecration of idols and temples) 

(10) Prayasohit Mayukh (Penance) 

(11) Suddhi Mayukh (Purification) 

(12) Santi Mayukh (Propitiation of evil spirits). 

188. Of all these rays the sixth is the one which deals with law and as such 
possesses a direct legal value. This, like the rest of the rays, is merely a 
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compilation based on ancient texts interspersed with explanations, both original 
and borrowed from other writers, on law. 

166. Of the author of Mayukh all that is known is that he was a 
Deshasth Maratha IBrahmin born in Benares about 1600 A. T)., and wrote Ihs 
work under the patronage of Bhagwant Deo or Yuddha Sur, a Rajput 
Prince of tlie Sangara tribe who ruled over the town of Bhareha near the 
confluence of the/two rivers Chambal and Jamna, whose obligations are thus 
acknowledged in Jiis concluding verse : — 

“ Thus ends the Vyavhar Mayukh of the Bhagwant Bhaskar composed by Bhatt 
Kilkanth, son of Shankar Bhatt who was the jewel of learned men, the head of those who 
have travelled over the Mimansa (ocran) from one end to the other, and compiled under 
the orders of Sri Bhagwant Deo, the protector of the whole world, who is the Lord of Kings, 
and an ornament of the progeny of Sagar (D 

157. In the previous verse he describes his patron Bliagwanl Deo as the 
reigning King of ]31iara town situate in the vicinity of the confluence of the 
rivers Charmanvati and the Jumna. It is needless to add tliat this tract was 
then as it is noAV dominated by the Orthodox Mitakshara school. 

158. Hindu writers wrote their Dharmashastras either in the form of 

Mavukh and M*tak- I'reatises or Digests) or Tikas {i e., Com- 

shara compared mentaries) but whethei they were one or the other in form, 
tliey were both alike in substance since they were both 
founded on tlie old texts in which the Avriters incorporated all the accepted 
usages tlien current, Vyavhar Mayukh is in form a Nibandh and though 
it is independent of the Mitakshara, it differs from it but little, except that it 
recogni'-:es the sister as heir to her brother 12) and treats the estate inJierited by 
the daughter as her stridhan. It also prescribes a special rule of succession to 
stvidhan technical and non-techiiical, following the Mitakshara as regards the 
devolution of the former but providing for the inlieritance of the non-technical 
stridhan by the male issue in preference to the female issue. Wliile the 
Mitakshara is nominally paramount in tlie Bombay Presidency it is subject to 
the Mayukh wliicli is tlie accredited work in that Presidency to interpret and 
supplement it ; but only so as to harmonize the doctrines of the two so far as 
that is reasonably possible. 


169, The four marginally-noted works are tliose whicJi arc regarded as 

(1) Dayavibhag possessing special aulliority in tlie Madras Presidency. 1®) 

(2) Saraswati Yilas Of these the Dayavil)]iag was written by Madhaviya in 
ii! v^vh^r^^Nfrliav^ latter half of the fourteentli century. Pie was a rninis- 

^ ter of several kings of tlie Vijaynagar dynasty. The 

author of Saraswati Vilas is said to be Pratap Rudra Deo a king 
of Orissa, who was a contemporary of Cliaitanya and reigned between 1 503- 
1524 A. D. The work was probably composed liy one of his court pandits. It 
is not only an authority in the Madras Presidency but also in Orissa. 

The Smriti Chandrika was written by Devanna Bliatt in the middle 
of the 13th century ; while of Varad Raja, the author of Vyvhar Nirnay, all 
that can be conjectured is tliat he was probably a "rami! and lived at t}u3 end 
of the I6th or beginning of the I7th century. 


(1) Postscript to Mayukh, Ch. XXIT~8-7 
(Mandlik H L.. p. 166) 

(2) Mandlik H. L., p.81 

(8) Dayal Das v Savitri Ba%, 84 B 386 
1387). 

(4) Yasudeo v. VenhatesU, 10 B. F C 
B. 139 ; Krishmji v. Pnndurang, 12 B. H. C, 


H.65; Oajabai v Shahojirao, 17 B 114(118); 
Kesser Bai v. Hunsraj, 30 B 481 (449) PC. 
Bhagwan v Warn Bai, 32 B. 800 (812) ; 
Dayal Das v. Savitri Bai, 34 B. 386 (Si^O) 

(6) ColUctor oj Madura v. Muttu Rama' 
linga, 12 M. I. A. 897 ; 10 W. R. 17 P.C. 
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160. Vivad Cliintamani, and Vyvhar Chintamani written byVaches- 
Mithila Authorities Misra are held in special esteem in the Mithila 

Vivad Chandra, country. So are the other two works, Vivad Chandra 
Yivhar Chintamani, and the Ratnakar. Vivad Chintamani was probably 
Vivad ^intamani, composed about the middle of the fifteenth century. 

iva ^ a na ar. Ratnakar was composed under the superintendence 

of Chandeshwar minister of Harsingh Deo, King of the Mithila in 1314 A. D. 
Chandeshwar is also the reputed author of other tracts. 

But Crilebrooke considers Lakshmi Devi to be the author of the works 
Ihougli she pul)lished them under the name of her nephew. The name ‘ Vivad 
Chandra’ owes its title to the tenth reigning prince Chandra Singli, grandson 
of Harsingli Deo. 

161 Two special prose works on adoption, the Dattaka Chandrika and 
Dattaka Mimansa hold a higli place in the estimation 

(1) Dattak Chandrika ot Hindu lawyers in all parts of India. But of these the 

(2) Dattak Mimansa. former ^york as now extant is said to be a forgery prepared 

by oiie Raghumani, Mr. Colebrooke’s SaiT^'rit tutor to 
support the claim of the plaintiff, an adopted son to share equally with an 
after-born son in the case of one Gopi Krishna v. Badha Kant wliich was then 
peiiding in the Supreme Court at Calcutta but which was compromised before 
proceeding to trial. The parties were Kayasths and the property in dispute 
a valuable Zemindari. According to the older authorities the adopted son gets 
only a fourth of the estate but Dattak Chandrika allows him a moiety. 

162. Hiere is a long but by no means an illuminating discussion on the 
subject in the Dattak Mimansa H) in which however the Cha/idnka is 
cited. Tile latter admits the old rule but excepts the Shudras in a long 
argument, (^1 which considering its undue length and emphasis is out of all 
proportion to its usual succinctness, and might be, probably was, an interpolation 
but it does not prove that tlie entire work is a forgery as is contended for 
by several writers on Hindu Law. (*^1 Indeed, it is of the essence of literary 
forgeries of this character that something new should be inserted into what 
was old and venerated as such and there was little risk of detection at a time 
when all such works circulated in manuscripts and the text of no two manu- 
scripts agreed. The work bore for its author the fictitious name of Kuver. 

The Dattak Mimansa is written by Nanda Pandit who is the author of 
other legal works of which his commentary on the Institutes of Vishnu called 
Vijiycinti and that on the Mitakshara called Pratit Akshara are still extant. 
The Dattak Mimansa has been treated by the Privy Council as a work “which 
has had a liigh place in the estimation of Hindu lawyers in all parts of India, 
and has become embedded in Hindu Law, but that caution is required in accept- 
ing the glosses of Nanda Pandit in the Dattak Mimansa where they deviate from 
or add to the Smritis”, 


(1) Bhaywan Singh v. Bhagwan Singh, 21 
A. 41, 2 P C ; Damodaj%r v Collector ^ A. L. 
J. 027 (981) ; Nagindas v. Backou, 40 B. 270 
P C. ; Asita Mohan v. Nirode Mohun, 20 0. 
W. N. 901 (910) In Bo bay the Dattak 
Chandrika and Dattak Minian a are taken 
to supplement the Mitakshara and the May- 
xikh-Ijaxmipati v. Venkat$sh, 41 B. 816 (337). 

(2) Bhagwan Singh v. Bhagwan Singh. 
21 A. 412 P 0 ; Badha Mohun v. Hardar 
Bibi. Ib. 460 P.C. ; Puttulal v. Parbati, 87 A. 
350 (367) P. C. as to which see post ; 


Buddha Singhy. Laltu Singhs Ib. 604 (618.) 
(8) Vashishth, XV.9; Mitakshara 1— -H. 

(4) Section, VI 15-7. 

(5) Jb. 8 

(6) Dattak Chandrika, V>29.34. 

(7) 8arkar*s Adoption, (2ad Edition), pp. 
124, 125, Ghose’s Hindu Law (Brd Edition )664. 

(8) Bhagwan Singh v. BJiagwan Singh, 
21 A. 42 P C. ; Badha Mohun v. Hardai 
Bibi. Ib. 460 P, C. ; Puttulal v Parbati, 87 
859 ( 367) p. C. in which the gloss of Nanda 
Pandit was not followed. 
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163 . Two other works tlie Dattak Tilak and Dattak SiddhaiU Manjari 
on tlie same subject bear similar stamp af suspicion, beinj^", it is said, prepared 
to su])port the validity of the simultaineous adojitions of two sons, then 
questioned in a case in the Supreme Court l)efore wliom they were cited. 
Other special wa^rks on tlie same subject such as Dattak Nirnaya, Dattak 
Didhiti, Dattak Darpna, and Dattak Kaunuidi arc also not free from the 
same suspicion. Hut with the exception of the Mimansa and the Chandrika 
they have all passed into ol)livion and even their survival is not due to their 
merit but to tlie fact tliat tliey liappened to be the first to fall into tlie hands 
of an English translator, Mr. J.C. Sutherland, who in his preface dated 1st July 
1819, admits having completed it in his leisure moments in five years. Doth 
these works are written in a style which renders them of little practical 
value, while wdiat is noi obscure is obsolete, as for instance, the vie\v of 
Mimansa that a widow cannot adopt at all even though she might ]:>ossess 
the express authority of her Inisband, or that a woman cannot adopt her 
Inother’s son. On several other points set out in the seiiuel these hooks 
have ceased to count. 

164 . The age of the Mimansa cannot be ascertained but they both belong 
to the same critical age when legal texts appealed to divine sanction rather than 
to human reason for their authority. Of the two the Chandrika preceded tlie 
Mimansa. 

168 . This closes the first period of Hindu Law\ Its second stage is one of 
elucidation and exposition by European writers who charg(;d w'ith the duty of 
administering the Hindu civil law in determining their personal relations were 
naturally first anxious to know' something of that law at first hand. 

166 . It is a general principle tliat the private law of a community is not to 
be affected l)y a change of rulers, e.xcept on j^oints upon wdnch it conflicts w'ith 
the pul)lic law'. The mere establishment of a court to administei the kuv 

according to justice and right’ does not of itself imply any change in the 
law to be thus administered. 

167 . Both the Hindu and Mahomedan rulers of India follow^ed the same 
policy, Init they mostly left its elucidation to the Shashtris who w'erc not ab()\'e 
moulding their opinions to suit the requirements of their patrons. But even 
the native rulers felt the necessity of a compact and codified statement of 
Hindu Law and the Emperor Aurangazeb had one such digest compiled 
by one Raghunandan, a learned Shashtri of Bengal, w'ho divided his work into 
27 books comprising every branch of Hindu Law. This work obtained publicity 
under the title of Fatwai Alaingiri, Sir William Jones possessed a copy of 
the five large volumes but he evidently regarded the work as too diffuse to be of 
much value to the courts. 


IV 

168 . The first European settlers wdio interested themselves in India 
were the Dutch East India Company w'hich though in- 
Law under the Bast corporated in 1602 had really commenced its existence in 
India Company. 1595. Four years later a similar company was formed in 
England and in the following year it received its charter 
from Queen Elizabeth. It conferred on the company a trade monopoly for 


(1) Monmotho Nath v. Onanthnathf 1 
J. (N.S ) U, 

(2) Dattak Mimansa, Ss. 1, 27, 28, 


(3) Ib, 34, 86. 

(4) In re, Khandas, 6 B 364 
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fifteen years which was made perpetual by James I in 1609. It -conferred on it 
the power to make laws and ordinances for the government of factors, masters, 
mariners and other officers employed on their voyages and to punish offenders 
by fine or imprisonment. These laws and ordinances originally consisted 
mainly of regulations for the guidance of its factors and apprentices. This 
charter was renewed from time to time with ever-increasing powers till by the 
charter of 1661 they were given ‘power and command ’ over their fortresses 
and were authorized to appoint governors and otlier officers for their govern- 
ment. The (iovernor and Council of each factory were emi)owered “to judge 
all i)ersons belonging to the said (joveriiot and Company or that shall be under 
tliem, in all causes, whether civil or criminal, according to the laws of this 
kingdom, and to execute them accordingly.” The firsJL^ settlement of the 
company was at Madras and it had been constituted a presidency. in.T65X 
Prior to 1878 petty cases against persons belonging to the settlement were 
disposed of by two or more officers of the company who sat in the “choultry”. 
But in that year the agent and council at Madras decided that under the 
charier of 1661 they liad the power to judge all persons living under them in 
all cases, whether civil or criminal, according to the English Laws and in 
accordance with the decision the Governor and Council commenced their 
sitting in the fort chapel every Wednesday and Saturday to hear and judge ail 
cases. But tliis High Court did not supersede the justices of the choultry 
who continued to decide petty cases Tljis procedure became a model 
to be followed in the other settlements of the company. 

169 . In 1661 the port and island of Bombay w^as ceded to the British 
Crown as a part of the dowry of Catherine of Braganza and it was leased to the 
East India Company on an annual rent of €10, wdiile in J:5engal the battle of 
Plassey in 1757 turned the tide in favour of the company which secured the 
Divam or the revenue administration of Bengal and Behar by a grant dated 17th 
August 1765 though the native officials continued actually to collect the revenues 
,till 1772. But though the servants of the company amassed fabuloirs fortunes 
during their short stay in the country, the company itself became financially 
involved. In 1773 it applied to Parliament for pecuniary assistance. It passed 
^j:^vo Acts one to relieve it out of its financial embarrassment and another to 
control its management. This was the Regulating Act of 1773. It declared 
the supremacy of Bengal over the other presidencies and confirmed the 
appointment of Warren Hastings who had already been appointed Governor- 
General of the company’s territories. It reserved to the crowui the power of 
establishing a Supreme Court of Judicature at Fort William which was consti- 
tuted by a charter dated 26th March 1774 till* its supression by the establish- 
ment of the High Court in 1861. It conferred plenary jurisdiction on the 
Supreme Court over all the inhabitants of Calcutta “provided that their inherit- 
ance and succession to lands, rents and goods, and all matters of contract and 
dealing between party and party, shall be determined in the case of Mahome- 
ans, by the laws and usages of Mahomedans, and in the case of Gentus by the 
laws and usages of Gentus ; and where only one of the parties shall be a 
Mahomedan or Gentu by the laws and usages of the defendant”. (2) This was, 
however, a mere legislative expression of Warren Hastings plan for the 
determination of justice proposed and adopted by the company in 1772 who 
provided that “ Moulvies or Brahmins” should respectively attend the courts 


(1) 18 George, Hi. Gh. 68. Jn its short of the Session in which they were passed, 

title*' this Act is described as art Act oi 1772 (2) Ib, 8s. 18, It. 

because Acts then dated from the beginning ^ 
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to expound tlie law and assist in passing the decrees. (^) vSiibsequently when 
the Parliament invested the Governor-General in Council with the power of 
making regulations, the exact words of Warren Hasting s plan w’ere incorporat- 
ed into the firs^j^igulation enacted by the Bengal Government on the 17th 
April 1780, S, 'll of which provided ' that in all suits regarding inheritance, 
marriage, and caste, and other religious usages or institutions, the laws of tlie 
Koran with respect to Maliomedans, and those of the Shaster with respect to 
Gentus, shall be invarialdy adhered to This section w'as re-enacted in the 
following year, in the rex ised code with the addition of the w^ord " succession ” 
and was repeated in the Parliamentary statuL^ passed in 1780 knowni as the 
East India Company Act 1^) and numerous subsequent enactments. 1^) 

170. No sooner were tliese provisions jilaced on the statute book than 

Sir William Jones, then a Judge of the Supreme Court 
Anglo-Indian felt the necessity of Digests and authentic translations. 

Digests. an address delivered by him on tlie 19th Marcli 

17X8 as President of tlie Asiatic Society while 
commending the ixdiry of administering tlieir own laws to the conquered 
peojile he doubted the integrity of his pandit consultants and strongly advo- 
cated tlie preparation of reliable digests after the model of Justinian and 
the translations of autlientic legal texts. Warren Hastings Iiimself had a code 
compiled named the Vivadarnav SeUi but it was loo meagre to be useful. 
It consisted merely (jf .assorted te.xts on various subjects of Hindu Law to 
w^liich w^ere added slioit notes taken fiom authoritative corpmentaries. It 
w^as translated by Tlales from its Persian version. Another similar Digest 
was prepared by a lawyer of ’Mithila wdiose name Colebrooke gives as Suvern 
I'rivedi. His work w^as named Vioarhi Sararnava. This w^as followed by 
Jagannatli’s Digest composed in 1796 under PI. T. Colel)rooke’s direction. It 
differed from Hallied s Digest only in degree, not m kind. It too was a col- 
lection of assorted texts on only the two subjects of conducts and succession 
to wlhcli Jagannath liad added Ins owm elucidatory gloss It w’as named tlie 
Vivad Bliangarnava and w^as translated liy H T Colebrooke who publislied it 
in 1796 in three volumes under the patronage of the Marquis of Cornwallis, 
tlien the (lOvernor-General of India. Tliis work is at times still quoted but it 
appears to Jravc lieen intended as a practical manual ratlier than a learned 
treatise on Hindu Law^ As it is, its pa.rt which deals wath contracts is practi- 
cally obsolete being siqierseded by the Statute Law^ and e\^en as regards 
succession it lias ceased to lie a site guide in view' of the advance in research 
since made, and the many disputed points of Hindu jurisprudence being set at 
rest by tlie decisions of tlie court of ultimate apjieal 

171. d'he next and last ejioch in the development of Hindu Law may be said 
to open wath the pulilicacion of independent treatises and of these tlie wwks of 
Sir i'homas Strange, Cliief Justice of Madras, and Sir William Macnaughten may 
be regarded as the pioneers. Both these authors had collected all tlie materials 
then available to them tor the purpose of compiling serviceable manuals for 
the use of courts Macnaughten referred a large number of abstract questions 
to .the Shastries and recorded their responses in his publication, while Sir 
Thomas Strange devoted his retirement from judicial office in compiling two 
vc:)lumes of ITindu Law in which he essayed the task of stating th e lead ing 

(1) Rule 23. Reg. LV of 1827. 8. 26 ; Act, LV of 1872, 8-6 

(2) Reg. lof 1781, Ss 17,21. (Punjab Laws Act) as amended by Aoc 

(8) 21 George, III C. 70. XII of 1878. 

(it) George, III C. 142, 3. 18 ; Bom. 

8 
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principles of law in his own lan{^ua{^e. 'Die courts were meanwliile engaged in 
the solucioii of such questions as came before them and the Privy Council equally 
solicitous of grappling with its numerous complicated problems delivered consi- 
dered jiKUnnents whicli liave gone far to set at rest the legal logomachies with 
which the ] lindu text books teem and which like the figure of the Sphinx 
equally favour opjiosing xiews. 

172 . Sir William Hay Macnaughtcn was born in 17^)3. He came to India 
as a cavalry cadet on tin*, Madras Kstalilishment and used his ample leisure in 
acquiring the Persian and otlier Oriental languages. In 1S22 he was appoint- 
ed Registrar of the Sudder^ Diwani, and while servmg in this capacity, he pub- 
lislied tliree volumes of tlie Rejiorts of decided cases Ins ‘ Considerations on 
Hindu Law” and “ The Principles and l^recedents of Mahomedan Law.” In 
1820 he publislied Jiis‘‘ Principles and Precedents of Hindu Law’ in two volumes 
the first volume comprising a statement of primary rules relative to the doctrine 
of inheritance, contracts, civil procedure, evidence and ordeals while in the 
second volume he published a selection of legal ot)inions on the subject of In- 
heritance i lustratix e of liis first volume. The next year Macnaughten was 
transferred to politjcM^service in which his distinguished career was cut off by 
his assassination by the Afghans in Decenibcr 1841. 


173 . Most of the topics dealt with in his work, such as those relating to pro- 
cedure, evidence and ordeals have since been superseded by the Statutory Law, 
while the remainder of liis work would be now considered to be too meagre to 
possess any but historic interest. 


Anglo Indian 
works. 


Law 


174 . For the s ime reason Sir Tliomas Strange’s work is etiually out of date. 

Its first aiipearance in 18*25 marked a departure from tlie 
conventional garb of commentaries and Digests in which 
garb all Hindu Law books had hitherto appeared. Sir 
Tliomas Strange was the first to essay the ix\k of stating the first princi- 
ples in tlie more intelligible form of dissertations on the following leading 
twelve topics: (l) Property in general, (2) Marriage, (3) Paternal re- 
lations, (4) Adoption, (5) Slavery, (b) Inheritance, (7) Disabilities to inlierit, (8) 
Charges upon the Inheritance, (9) Partition, (lO) Widowhood, (11) 'J'estamentary 
power and (12) Contracts. 


175 . Mr. Sutherland, the nephew of Colebrooke the Company’s Judge 
at Mir'.apur was at the same time busy in the field of translation. 
To him and ColeiirooKe Hindu lawyers must tender their acknowledg- 
ments for their earnest endeavours to first unlock the treasures of 
their legal literature. But the value of the sacred texts lias never 
been more correctly appraised than by Sir Thomas Strange who truly observed 
in liis addenda as follows ; “To those who have made the Hindu Law any part 
of their study, it cannot appear strange that it is so unsettled and contradictory. 
Many of the op))osing writers are, in point of credit, equal to eacli other ; and, 
regardless of consistency, texts are adopted by each for the purpose of 
sustaining his own particular doctrine. The obsolete, is confounded with 
the acknowledged, law. The context is* often omitted, and passages which 
ought to be relatively considered, are quoted as if they were absolute and 
independent in themselves. We cannot, therefore, wonder that so little satis- 
faction is to be obtained from authority ; — nor can we but lament that some 
effort has not long since been made, to distinguish and separate those which 
are, from those which are not rules of action.’ 


i70. A large number of other books following the same model appeared ffopi 



gekeual introduction. 


lix 


time to time but they have long since gone out of print and are now improcui- 
able. Miiyne’s. Hindu Law vvhich still holds the field as a standard work on the 
subject made its first appearance in In its preface lie wrote “ I have 

endeavoured in this work to show, not only what the Hindu Law is, but how it 
came to be what it is. Probably many of my professional readers may think 
that tlie latter part of the enquiry is only a waste of time and trouble, and that, 
in pursuing it, I have added to the bulk of the volume witJioiit increasing its 
utility. It might be sufficient to say that I have aimed at writing a book, 
which should be something different from a mere practitioner’s manual. ’’ This 
is indeed true, only too true as every practitioner knows to his cost. The 
requirements of the court-room do not favour recondite antiquarian research 
nor will the antiquarian find in a law book sufficient details to satisfy his crav- 
ing. However, tliis work set tlie pace for other works on the subject. 

177 . The executive and statutory declarations above referred to (§ 169) have 
not prevented the modification of Hindu Law by statute. 
Hinda Law modified As a part of the religious system, Hindu Law, strictly 
by Statute. speaking, could not be amended by the legislature whicli dis- 

claims all authority to interfere with religion. But tlie slow 
evolution of Hindu society and the secularization of their law by its emergence 
from the thraldom of religion was the natural outcome of tlie social emancipa- 
tion which followed the infusion of western ideas into a country to which all 
portals of knowledge not emliedded in their Shastras had been closed. And as 
social ideas underwent a change a clianged view was forced on the legislature, 
wJiich though ever reluctant to pioneer social reform, is at times constrained to 
bow to the overpowering pressure of public opinion. Such has been the 
history of tlie two Acts — the Freedom of Religion Act, IboU (^) and the Hindu 
Widows’ Remarriage Act, 185G. 


178 . Under the Shastric Law tJie loss of caste entails forfeiture of inheritance. 
So it is stated in the Mitakshara. “ An irnpotent person, an outcaste and Jiis issue \ 
one lame, a madman, aa idiot, a blind man, and a person aftlicted with an incurable 
disease, as well as otliers similarly disqualified must be maintained, excluding them 
however, from participation.” 13} The injustice of this rule was soon felt by the 
British Judges who being nurtured in an atmosphere of more tolerant juris- 
prudence could not understand why the mere forfeiture of caste should entail 
such dire penalty not only upon the apostate but on all his issue. The mission- 
aries who were hampered in their evangelical enteri)rise equally pleaded for the 
removal of this disability. Consequently, in 1832 a Regulation of the 13ergal 
Code enacted that “ whenever in any civil suit the parties to such suit may be of 
different persuations, when one party shall be of the Hindu and the other of the 
Mahomedan persuation» or where one or more of the parties to the suit shall 
not be either of the Mahomedan or Hindu persuations, the Jaws of those 
religions shall not be permitted to operate to deprive sucli party or parties of 
any property to which, but for the operation of such laws they would have been 
entitled.” As the territories of the East India Company expanded beyond the 
limits of the Bengal Code it became necessary to give the Regulation a wider 
operation; in ^1850 an Act was accordingly passed which extended its 
provisions to the whole of British India deckiring that^jm loss of caste sJiall 
invoRe fqrfd^^ of, any right to property. 


(1) Act XXI of 1860. 

(2) Act XV of 1866, 

(8) Mitakshara, X—1. 

(4) 8-9 of Reg. VII of 1882 repealed by 

Act VI of 1871. 


(5) Caste Disabilities Removal Act, (Act 
XXr, 1850). 

(6) See Laws Local Extent Act, S-3 
(XV of 1874). 
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179 . Thi^Regjytlation may then be regarded as the first modification not only 
of the Hindu Law l)y statute, but also of tlie declared policy of Government which 
had found expression in several legislative enactments both here and in England. 
It subordinates Hindu Law to the Legislature which has the power to amend It 
in whatsoever manner it deems expedient, liut all tlie same it is slow to 
move, and its declared policy has lieen merely to correct outrageous abuses or 
flagrant injustice, and tliat only when the public opinion is sufficiently pre- 
pared for its favourable reception, and indeed, presses for it. This is illustrat- 
ed by another Act passed six yeais later (0 on the pressure of the Bengal 
social reformers, wlio headed i'ty Ishwarcliandra Vidyasagar started an agita- 
tion which culminated in the passing of the Hindu Widows’ Remarriage Act 
with a view to minimize the evils consequent upon infant marriage and its 
attendant infant widowhood. As previously remarked Hindu society enjoyed 
far greater liberty iii its earlier stages tlian it has done since the growth of 
monasticism, witli the result that in later years while marriage before „ puberty 
\v\as enjoined remarriage after widowhood was strictly prohibited ; the only 
course open to a widow being to immolate herself with tlie body of her deceased 
lord or lead the life of severe asceticism. The Hindu hieiophant had never 
studied sociology and the evil which the Act was enacted to check, tJiough it 
could not combat it, legalized tlie remarriage of Hindu widows. But despite 
the good intentions of its framers this piece of legislation was passed in advance 
of the times and it has practically remained a dead letter and is likely to so 
remain till the Indian womanhood is sufficiently educated to rise in revolt 
against the tyrannous custom which condemns iier to an early marriage and 
consigns her to lifelong widowhood. 

180 . Another lilieralizing inroad upon the orthodox view influenced by the 
Christian missionaries was effected by the Dissolution of Native Converts 
Marriage Act (‘h which enables a Hindu convert to Christianity to obtain a 
dissolution of liis or her marriage if in consequence eithi'i* party deserts or 
repudiates the other, bt) 

181 . The idea of a will is foreign to Hindu Law'. It has become estab- 

lished by the force of judicial decisions on the strength 
Hindu Wills Act. yf its affinity to a gift, And as regards tlie walls of 

Hindus resident in Bengal and in tlie towms of Madras 
and Bombay or relating to property therein situate, the Hindu Wills Act 
of 1879 assimilates the procedure for their execution, proof and construc- 
tion to that contained in the Indian Succession Act. ('^) 

182 . Similarly the Indian Majority Act overrules Hindu Law as 

regards the age of majority which is ordinarily now attained 
Indian Majority Act on completion of the J8th year. According to Manu 

majority w’as attained on completion of the 16th year. (^) 

183 . Similarly, the Guardian and Wards Act has to a certain extent 
Guardian and Ward! superseded the provisions of Hindu Law. The inter- rela- 

Act. tion between the twa will have to be discussed in the sequel. 


(1) Hindu Widows’ Remarriage Act, (XV 
of 1866). 

(2) XVoflSoe. 

13) XXI of 1866 

(4) Ib, Ss. 4, 6. 

(5) Beer Pertab Sahee v. Bajendra, 12 M. 
1 A. 1 


^6) XXI of 1870. See also Probate and 
Administration Act (V of 1861). 

(7) X of 1866. 

(8) IX of 1876. 

(9) Manu VIII 27 ; Bimmuth, 1 Hyde, 
111 . 

(10) VIII of 1890. 
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184 . Neither vviitin^^ nor registration was obligatory under Hindu Law to 
Transfer of Pro- contractor effect a transfer. In this and 

pcrty Act, 1882. other respects the Transfer of Property and the Registration 
Acts have superseded Hindu Law except as to matters 
referred to in sections 2 and 129. Even as regards S. 2 a recent amending Act 
sweeps away the restriction of Hindu Law as propounded by the Privy 
Council that the transferee must be in existence at llie date of the transfer. 


186 . The Hindu Law of contracts has l)een superseded by tJie Indian 
Contract 7\.ct the only survival of that law now bfeing 
Indian Contract Act tlie rule of Damdiipat whicli still obtains in the Presidency 
of Bombay, Berar and in the town of Calcutta. 


186 . I'lic procedure and rules of evidence which the Hindu Law books 
describe willi some particularity, and wliich accordingly 
Civil Procedure and found a prominent place in the works of Macnaughten and 
Evidence. Strange have all been rendered obsolete by the new 

forensic forms torged liy the statutory enactments on the 
su Inject. Hindu Law like the archaic laws of other nations set much store by 
the trial by ordeals, of wiiicli the only living vestige is to be found in tJie 
questionable provisions relating to special oaths embodied in the Oaths Act, 


187 . The Succession Certificate Act lias liad e{iually the effect of abrogat- 
ing llie Hindu Law in so far as it prescribes a procedure for the recovery of 
debts and the Stamp, Court I'ee and the Registration Acts are innijvations 
upon the bucolic simplicity of the Shastric jurisprudence. 


188 . Tlie Hindu Criininai Law had ceased to be a living force after the 
decay of Hindu power. The establishment of the Biitish rule did not revive its 
unequal provisions. Before the enactment of the Indian Penal Code tlie law 
administered in the country was the English Criminal Law supplemented in parts 
by local regulations. IMie J'cnal Code lireaks in upon several cherished notions 
of Plindu Law. It abolishes the institutions of ISutUe and suicide against 
vvhicli as far l)ack as 1830 a legulation was enacted winch declared Suttee 
illegal and punishalde and its iihetlors guilty of culpable liomicide. The 
Code punishes infanticide abolishes slavery in whicli respect it merely 
codifies the pre-existing law passed in 1843 which had already abolished it. (12) 
It substitutes the crime for caste as the true measure of punishment. 


. 189 . Not only the legislature Init the decisions of the court have tended 
Judicial decisions. modify and modernize Hindu Law. The influence of 

judicial dicta and decisions upon Hindu Law is 
necessarily slow and piecemeal, and w'liile the decisions determined by 
the Privy Council have set the seal of finality upon them, those of the 
High and other superior courts of India have given rise to a divergence of 
views which have not a little tended to make the confusion w^orse confounded. 
The process by which judicial dicta have modified the Hindu Law comprises 
(a) the enunciation of rules in accordance with the precepts of justice, equity 


(1) IV of 1882 and XVI of ibOS. 

(2/ Hindu Disposition of Property Act 
{XV of 1916). 

(8j Tagore v, Tagore, 18 W. R 859 P. C* 
(4) IX of 1872. * 

(6) Xof 1878. Ss. 812. 

(6) Bs. 806-309. 

7) Mad. Reg 1 of 1830. 


^8) lb S-2. 

(9) i6. S-4 (1), (2). 

(10) S.31G 

(11) Ib S-370 

(12) 3 & 4 W. IV 0-86-8. 88 ; 6 Oeo. IV C. 
Hi ; 6 and 7 Vict. 0. 93 Ss, 1, 3, 4 ; Acib V. 
of 18i3. 
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and good concience upon points on which Hindu Law was wholly silent, of 
guided by the self-same principle (6) tlie interpretation of ambiguous or con- 
tradictory texts, (c) tile application of the principle of analogy with (d) 
the consequent fertile deductions and corrolaries. Up to 1861 when the 
Shastris were attached to the courts to expound the law, tlie courts were 
still dependent upon them for its exposition. But since that year the courts 
took upon themselves the duty of expounding it and it then marks an epoch 
when Hindu Law may lie sai(i to have become secularized with the result that 
though Hindu Law at tlie present day is still technically a part of the-.religion, 
it has in practice ceased to be so, though its previous association with religion 
and the fictions which still pervade its laws of partition and inheritance 
prevent its development by the legislature which watches its slow and measured 
progress with no uneasy feeling. 

190 . The giowth of education and the accumulation of wealth have 
however shaken its foundation and even those born and brought up within 
the vinculum of Hindu society feel that a time has come when it should be codi- 
fied and lirought up to date. Laisticz faire has its limits and the discontent and 
dissatisfaction felt by the wage-earning members of the family and the vanishing 
potency of the nucleus are an ever increasing stiurce of the misery and embar- 
rassment of which every well to do household is a living witness. The growth of 
individualism, the new gospel of wealth and the e\ er increasing results of personal 
effort have shaken ihe faith of the most devout adherents of the old order. 

191 . Another instance where the intervention of the courts or the 
Legislature was rendered necessary by tlie gross inequity of the rule 
which made the Jiun and the grandson liable as a matter of pious obli- 
gation or religious duty to repay the debt of liis ancestor is^_tifforded 
by the primitive notion of law which underlies the sacred texts. 
In the view of the Hindu Law givers all breaches of contract were sins 
to be atoned for in the next world. Such was the fate of the debtor 
.whose lot is thus depicted liy Narad, ‘when a devotee or a man who 
Wiintained a sacrificial hre, dies without having discharged his debt, the 
whole merit of his devotion or of his perpetual fire, belongs to his 
creditor.” (0 But tJiis is not all. He who having received a sum lent or the 
like does not repay it to the owner will be born hereafter in his creditor s house 
a slave, a servant, a woman, or a quadruped.” (2) Sons are coveted to relieve 
the impecunious father from this torment. The grandson shall pay the 
debt of their grandfather, which having been legitimately inherited by the sons 
has not been paid by them ; the obligation ceases with the fourth descendant, 
leathers desire offspring for their own sake, reflecting — “this son will redeem 
me from every debt whatever due to superior and inferior beings.” “ Therefore, 
a son begotten by him should relinquish his own property, and assiduously 
redeem his father from debt, lest he fall into a region of torment.” ^3) This was 
the accepted doctrine, repeated and even emphasized by other writers. The 
obligation to pay was, therefore, personal, and perpetual and it was independent 
of the existence of any paternal assets in his hands. He was bound to pay 
because it was his duty to pay and not because he liad received any real or 
assumed benefit from tae father. (S) But though this law was clear it was 


(1) Narad, iii lO. 

(2) 1 Dig. 334. 

(8) Narad, lii 4, G 

(4) Katyayan, 1 Dig. 299, 301. 


(6) H'Ufwomcnpcrshad v. Mt* Babooeet 6 
M. I. A 421; Suraj Bansi Koer v. Sheo Fra-* 
sad, 5 0. 148 P.C. Narayanasami v. Samidas. 
6 M. 293; Bha^gbut v Girja, 16 0. 717 P. 0. 
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equally unjust, and the courts from early times commenced to limit Ins 
Ihibility to the extent of the debtor s assets in liis possession, t^) But thouj^di 
this relieved the son in otlier Brovinces the court in Bombay held the duty 
literally binding upon tlie son till the Legislature had to intervene to limit 
it to the assets 

192. Another attaclc upon the ortliodox doctrine is made by custom 

whose march, though slow and imperceptible, has never- 
Custom. tiu'less in course of years altered Hindu, Law l)eyond 

all recognition. Tlie force of custom as the precursor 
and progenitor of all laws is well recogni/'ed in the codes of all nations. 

Immemorial custom is transcendent law” says Manu Caistom might owe 
its origin to any cause liabit, convenience or convention, prejudice or predis- 
position, ignorance or Jniman folly. In its inception custom is nothing but tlie 
mode of life adopted by one or more persons. It is copied by otliers who 
feel attracted to it by authority or liy the community of thought or feeling. 
Where custom Ji.is not the backing of authority it may have to struggle long for 
its \ery existence. In this struggle it might be transformed, modilied or 
destroyed. A numli('r of customs which some time held the field are now 
treated as repellant to morality vSuch is the custom of Niyog or the custom 
of polyandry, whic h though at one time popular in INIalabar, is now fast disa])- 
pearing under ihe self-ievealit»g force of education, llindu family law is mostly 
based on custom, the origin of which has been already traced to thc^ jirimitive 
instincts of man. 

193. Custom is unwritten law peculiar tn particular localities. It ceases 
to be custom the moment it is embodied in law. Such law may be statutory 
or acceiited by common consent in which case it becomes the common 
law of the land, Such is the common law of England wJiich in its origin and 
continuance is purely customary (^)and has received, its authority as a law from 
long and immemorial usage, and its general acceptanc e throughout tlu‘ realm 

194. Thoiigli stiictly speaking, this is nothing more than custom, still in 
legal parlance' that term has been restricted in its use only to unwritten usage 
confined to a particular class or h'lcality ; whc'U it becomes imncasal it p<isses out 
of the region of custom. The (jrreeks divided their laws into wiittcn (Lex. Srripfa) 
and unwritten {Lex non So'/ptn) the former being well ascertained and autliori- 
tative laws wliile the latter were customary laws which owc'd their autliority to 
popular acceptance. This distinction between written and unwritten laws 
was borrowed by the Romans h>' and it lias thence been transferred to 
English Law which, accordingly, defines custom as unwritten law sanctioned 
by immemorial usage. Idie distinction lietween writtc'U and unwritten law 
was, of course, always artificial and indefensible, and is now rendered the 
more so in view of the modern tendency to incorporate well established 
customs into the statute law and preserve in writtc'n rr'cords even those 


. (1) Strauge, H L. 167 ; 1 Dig. 320 ; Aga prmted with tho abatement of objects and 

Uaiee Monte 272, Jamoonah v Mudden %b reasons in 2 B. H C. K. ^il3-4i6. 

227 ; Dyamr,nee v (1856) S.D A. (4j Manu 1-108; To the same effect 

of 1856, y7, Kunhya v. Bukhiawar^ 1 N. W. Apislamb, ii, 11, 19, Giutam, IV. 20, 

P. S D. 8; Bdyoppa v. Ali Sahib, 2 M. H. Vaahislith, 1-17 ; Mitakshara, 1, 8. 3 4 ; 

0. R‘ Ponnappa v Pappuvayyangar, 4 Dayabhag, 1-33 ; Mayukh, 1, 8. 13. 

M. 9 (21 j (6) Hale’s Hi.story of Common Lay. o 

(2) Narasimharao y Antaji,2 B.H C.R. 61. iii 

(8; Bombay Hindu Heirs’ Relief Act (6) Institutes, 1,-1, T. 2 ; Sg. 3, 9, 10. 
Oomba^ Act VII of 1866). Sea this act 
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which still stand outside the statute. But in tJic latter case the writing 
is still only evidence of custom. As a branch of Hindu Law custom plays 
an important part, and within the limits it is still administered, it modifies 
or supplements tlie written law liowever well established or ascertained, while in 
the Punjab custom is tlie first rule of decision in ail (luestions relating to 
betrothal, marriage, divorce or dower, adoption, guardianship, minority, bastardy, 
succession, wills, legacies, partitions, gifts and family relations including religi- 
ous usage or institution, and even alluvion and diluvion.f^) In the rest 
of India tlie law i)rimarily applicable in these matters is the sacred law, but it is 
yet subject to the influence of custom. In the i:>receding pages an attempt has 
been made to trace its evolution m the light of custom wliich accounts for tlie 
variation of law and the verbal jugglery, interpolations and inventions to which 
an ancient text was sulijectcd in order to accommodate it to tlie pressure of 
necessity. A detailed statement of the existing customs affecting the establish- 
ed Hindu Law will be made in the sequel. For the present it is necessary to 
state that the Hindu Law administered by the courts is not the law of the 
Shastras but the law as the people acknowledge and follow in their daily liv^'es, 
that is to say the law as it is modified by custom or usage, The Shastric 
text is merely evidence of such law, but even so it has no more value than tlie 
statement of the English Law by Coke, Hale or Blarkstone. As the Privy 
Council observed : The duty of an European Judge vho is under the obligation 
to administer Hindu Law, is not so much to inquire wlietlier a disputed doctrine 
is fairly deducililefrom the earliest authorities, as to ascertain whether it has been 
received by the particular school which governs the district with wliich he has 
to deal, and has been sanctioned by usage. I'or, under the Hindu system of law, 
clear proof of usage will outweigh the written text of the law. ’ In other 
words/ what the courts arc pledged to administer is the lix iiig Hindu Law of the 
market placci and not the antiquated aphorisms of the ei)ic era. 

195 . The Smritis follow the tripartite division of the Vedas but their 


. . . . three parts deal with three branches of Hharma or duty, 

lu.e., (l) Achar (i.G. ceremonies), (2; Vyavaliar {i.e., Social 
^ ’ duly which includes legal obligations) and (3) Prayaschit 

expiation). The society assumed and commended throughout including the 
Mitakshara is a society in which wealth counts for nothing and life of religious 
asceticism is all in all. All Hindu philosoph}^ is pessimistic Life is not 
a gift [)ut an ordeal. It cannot be enjoyed but must be endured Life is an 
evil and in the cycle of years the present age is the worst. The end 
of life is the end of all wordly torments and a step hastening to Nirvan or 
cessation of reincarnations and an absorption into the Hivine Spirit which is 
the be all and end all of existence.(^) It is the supreme beatitude. To 


quicken this state what is required is the practice of austerity. 


196 . The love of life prolongs life. Its prolongation lengthens the span that 
separates it from Nirvan. Life is an illusion {Maya), Who cherishes an illu- 
sion ? The Aryan is, therefore, enjoined to divide life into four stages as a 
compromise between this stern doctrine and his mundane attachments. An 
Aryan boy is on birth no belter thiin a Shudra. Before reaching a certain age 


(1) Reg. XI of 1825, S. 2; Ait IV of 1872, 

S. 6 

(2) Krishnaramani v. S. Anando, 4 B. L 
R (O. C ) 231 (287. 288). 

(3) Colllector of Madura v. Mootoo Rama- 
linga, 12 M. 1. A. 397 (136). 


<4' Divided into three parts, vis., Sambita, 
B'abmana and Aranyak 
(6) Manu, VI-Ol ; Oh XIM.126. 

(6) Manu Vl-Sl, 32; XIM.126. 

(7) Manu ii.38; Yadnyavalkya, 37; Brahmin 
before his Ifith >ear, Kashatriya up to his 
22nd year and Vaisbya up to hi8 2lth year. 
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he must undergo the Upanayan ceremony which makes *him a twice- 
born. He must then study the Vedas under liis Guru. His pupilage lasts till 
then after which he attains the status of a householder. As such, he must 
strive for and accumulate no wealth. He must marry but the purpose of 
marriage is merely to rais(i a male offspring. I"or the rest he must adhere to, 
and perform liis appointed duties: ‘‘Sacrificing studying, and giving alms are 
appointed for the Va-s'^yas and Kshatriyas, and to the Braliman there are in 
addition receiving gifts, assisting others to sacrifice and teaching the Vedas. To 
the Kshatriya is ord lined the protection of their subjects as the chief duty, for 
the Vaishya lending at interest, agriculture, trade, and tending cattle are laid down. 
For the Shudras is laid down the service of twice-l)orn (as the chief duty), or if 
lie cannot tliereby earn his liv'elihood he may become a trader, or studying the 
benefit of the twice-born, he may assist by various mechanical arts.” Kven 
these circuniscribed duties he could not perform for long : “ Wlien the fatlier 
of a family perceives his muscles l^ecome flaccid and his hair gray 
and sees the cliild ol his clfild, let him then seek refuge in a forest.” Manu 
then particularizes the life this hermit is t(^ lead in the forest till he can get rid 
(T Hie by torments and tortures, privations and self-denials, and even suicide 
if afflicted with any incurable ailment, when he should “ advance in a straight 
path towards the invancible nortfi-eastern point feeding on water and air till liis 
mortal frame totally decay, and liis soul become united with the Divine 
Essence. The young Aryan becomes a householder from sheer necessity. 
He must leave that state as soon as he has liegotten children from choice. 
Even as a householder he must alijure wealth. His grain store should be 
sufficient to last only for a year. If it exceeds that limit he must spend it on 
sacrifices. D) Jn this scheme of life this world, its pleasures and passions, its 
occupations and attachments play a very subordinate part and legal obligations 
necessarily share the same fate. Even a casual glance at any Smriti will show 
that rituals loom large in the author s eye who adverts to legal matters as 
merely necessary for the guidance and government of the family. 

197. Now tliis ideal of Aryan life has long since become obsolete. The 
scanty wealth comprising a few pots and pans, a few cattle and a little grain 
which was all that the Aryan householder was commanded to possess and for the 
disposal of which a few rough and reeidy legal lules were laid down is a striking 
anachronism in these days of growing industrialism and the vast accumulation 
of wealth. He has shaken off the rituals which fettered his enterprise in the 
days of Brahmanic suinemacy l)ecause they were a jiart of his religion as to 
which the Government was pledged to be neutral. 

198. But in administering the law it has by its declaration of following the 
sacred texts given them an im}>orl'ince whicfi they had never before possessed 
and it has stereotyped a system and stunted its growth, which though slow, 
was yet steadily growing. But now like the law of the Tvledes and the Per- 
sians the laws of the Hindus change not. TJie joint family lias all but ceased 
to exist but all the archaic rules relating to the joint family still apply. One 
brother earns the money and the rest share his earnings for tlie fiction of 
co-parcenership still dominates the courts. 

199. The outstanding features of all these sacred compositions and 
Le^al ¥alue of the compilations are : — (l) They are professedly and design- 

Smritis. edly Moral Codes treating of civil obligations merely 


(1) Lit Going near 8kt. ujxt near Nayan 
to go, i.e, going near his spiritual preceptor 

(2) Yadnyavalkya, 118, 120 


(3) Manu, ch-Vl 2 

(1) Ib 31 

(5) Yad. 124, 125. 
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as a part of the moral duty of an ideal houseliolder. (2) Wherever legal 
precepts occur they are consequently treated as rules of ethics and not 
as mandates of law. (3) The Books are sometimes regarded and spoken 
of as Codes but they are codes in no sense of the term inasmuch as they 
do not contain any systematic exposition of the legal doctrine. On the 
other hand, as already remarked (§ 39) they are a mere collection of 
aphorisms or Sutras intended to aid tlie memory in teaching and acquiring 
religious knowledge. (4) As such, unlike the Laws of Solon, of the Twelve 
Tables, or the Institutes of Justinian, tlie Smritis were written by private 
individuals for the ediheation of their pupils and generally of those wlio 
sliould care to refer to tliem but the}' had no l)inding force as enactments 
of a lawfully constituted autliority. (5) Since tlie .smntis stood upon their own 
merits they were mostly records of ihe prevailing customs accommodated in a 
certain degree to the idiosyncracies of the writer. (6) No nmnlis can be safely 
regarded as free from interpolations. There is, indeed, internal evidence in 
several of them that many of tliem were subjected to systematic interpolations 
at the hands of the glossators. (7) The interpolations were due to tlie desire 
of the later writers to populari ''e their own views by passing them off as the 
views of revered and established ancient authority. (^S) Ev'en wliole works have 
been forged and made to t)ear the imprimatur of ancient sages. (9) On the 
wliole, however tlie svintis reflected in the main the manners and customs of 
the times, modified only liy tlie private opinions of the Brahmin writers who 
have given tliem a sliape and cliaracter consistent with their self-interest as 
members of the priestly class and as such anxious to preserve their supremacy 
and power. As regards the titles of the several sinritis it appears that some of 
them liear the names of the princely patrons to wliose court tlie composer was 
for tlie time being attached. Some bear the names of the several gods of the 
Hindu pantheon while a few bear descriptive or fancy names or a combination 
of one or tlie oilier. All smritis claim a divine origin as calculated to insure 
implicit obedience and all disguise, as far as possible, any reference to their 
modernity. 

200 . But these Smritis are no more a legal Code than would be a collec- 
tion of legal maxims or nemonics prepared by a teacher of mathematics or 
physics. I'he so-called codes are no codes at all. They rvc hutras or aphorisms 
or legal maxims compiled to aid the memory as aids to teaching and study in 
which a great deal was elliptical wliich the glossators have supplied according 
to their own \Mews of w'hat was left out or understood. Such sutras furnish an 
apt model for engrafting on them new fangled ideas upon the oldstock thereby 
insuring their acceptance without scrutiny on the accepted authority of revered 
antiquity. They in their turn were followed by a host of commentators who 
busied themselves to define the ambiguities, to curtail the latitude, to apply the 
principles, to extend the consequences, to reconcile the real or apparent 
contradictions. But while professing to define the ambiguities they created 
new ones, while applying the princijdes they enunciated entirely novel ones, 
while professing to extend the consequences they drew strange deductions, and 
in reconciling the contradictions they made them wholly irreconcilable. 

201 . With the growth of a considerable body of legal aphorisms—many of 

them chaotic and contradictory— some working rules for 
Mimamsa Rules of their interpretation had to be devised. It is not proposed to 
Interpretation. refer here to rules whicli are the negation of logic, such 
as for instance, the rule enunciated by Yadnyavalkya that 
where any two texts are contradictory they are both good law. In the sixth 
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or seventh century Jaimini collected this rule in Jiis Mimamsa Sutras ” 
with the object of introducing some critical insight into his students studying 
the revealed law. His work does not discriminate between civil law and 
religious duty, tlie performance of which secures merit, (3) Jaimini’s 
aphorisms are themselves liighly artificial, and in their turn require volu- 
minous commentaries to expound their meaning. An examination of his worlc 
discloses the scholastic method of interpretation — obi>cunim ah obscurius, I'or 
example, he postulates four methods of construction, namely (i) the Sruti ; 
(ii) the Linga ; (iii) the Vakya ; and (iv) the Prakarna. "Die Sruti construction 
is stated to be that which discourages the giving of an unnatural meaning to 
words when their natural meaning makes the sense clear. Where however 
some word or words are to be understood to complete the sense — that is tlie 
Linga construction; and where one clause or sentence, though appearing isolated 
and independent, has to be read along with another which amplifies or (]ualifies 
it — it is the Vakya or syntactical construction ; while a greater liberty taken in 
the same direction, that is to say, the reading of one text as a part of another 
text, though independent of it, and though it is, indeed, on quite a different 
topic, is the Prakarana rule of construction. These are the primary golden rules 
of Jaimini whicli he applies at his discretion to the construction of texts which 
supplied tlie pabulum for the legal logomachies of the learnc'd of an earlier 
age, though they now carry but a limited conviction. 

202 . Jaimini, however, stands on surer ground when he enunciates the 
following rules which still stand as good to day as when they were originally 
enunciated : 

(1) Obligatory and non-obligatory texts must be distinguished. 

(2) Established and approved usage has the force of law without reference to the 
causes which brought it into existence 

(3) Foreign words must be understood in the sense in which they are used in the 
language from which they are borrowed, 

(4) Every word and sentence must have some meaning and purpose attached to it- 
er as Karika more pithily puts it — “more words more meaning ’* 

(5) The const ruction which makes the meaning shorter and simples is to te 
preferred ; which is another way of saying that more should not be assumed than the 
words expressly convey. 

(i>) No word or sentence should be ascribed a diiTerent meaning at one and the same 
placi'. 

(7) All words must be understood to bear their primary meaning 

(8) An effort must be made to reconcile contradictions — or as the English lawyer 
would put it— Law favours benignant construction. 

(9) When control dictions aie inevitable one has an option to adopt any construction. 

(10) All construction must be contextual. 

(11) All words should be given their natural meaning, unless the context justifies 
their use as terms of art. 

203 . To bring Jaimini up to date a great many rules which he regards as 
sacrosanct will have to be ignored, and many others which he omits, adcledr 
For example, when he declares tlmt * Luty arises from Vedic commands, all 
outside the Vedas must be disregarded” he contradicts himself for hov- 
can he reconcile it witli the sanctity of custom and the whole of the 

law which is outside the Vedas ? And he ignores the facts which stared him iii 
the face when he declaimed : ** The Shishta (wise teaching) of Sruti and Smriti 


U) Not in the l8tb century A. D., as as- ('^l i “ Apurva”— lit. what one had not 

Burned, for Jaimini’s aphorisuis are quoted had before*’ (i.e.), merit or virtue, or divine 

in the Mitakshara- See Max Muller’s Six approval. 

By stem 8 of Indian Philosophy, p 118. U) 

(2) Cf. what is to^be fulfilled as the ob- (3) Jaimini l-iii L 

jeot of a command is Dharma*’— Jaimini 11-2. 



Ixviii GENERAL INTRODUCTION. 

is that which is not contradicted by the latter” while his matters sanctioned 
by the Sliastras should liave preference ” is only a pious Impe in view of 
the transformation wliicli Hindu society underwent in spite of the Shastric 
inculcations. 

204 . However since Jaimini wrote, tlie following fiirtlier rules have 
become well established : 

(IfJ) lu case of two Shastias laying down different rules the latter supersedes the 
earlier rule. 

(13) No rule is enforceable unless it is conformable to current custom. 

(14) A judicial rule supersedes the Shastric rule. 

(15) The legislature is supreme and it can make or unmake all laws. 

The previous discussion will justify these rules. But a few pointed 
instances will further illustrate them. 

I 203 , The Sliastras lay down (i) that the son is absolutely liable for his 
1 father’s debts ; (ii) that a Hindu widow cannot re-marry ; (iii) that forfeiture of 
i caste entails forfeiture of one’s inheritance; and (iv) that the adoption of an 
i only son is invalid i but the hj;^t three rules luive been overruled by the legis- 
’ lature ; while the last has been equally overruled liy the Privy Council. P) 

206 . Hindu Law cannot he understood without reference to caste, a 

division of tlie peo|)lc into four graded classes wliich is 
Hindu Castes. determined by their liirlh and remains unaltered through 

life. Hindu Society is divided into two main castes (l) 
Dwijas or twice-born and (2) the Skudras, or the servile people. This 
distinction is observed throughout Hindu Law, both ancient and modern. 
There is often one law for the regenerate and another for the Shudra, But on 
many points the former are subject to many disabilities from wJiicli tJie latter 
are free. In the confusion of castes created by the policy of the foreign rulers, 
who for the first time established a secular rule free from the control of the 
hierarchy, the question of caste at times presents difficulties. It is specially 
so in view of tlie general social upheaval created by the impact of western 
thought and the conseciucnl abandonment by the regenerates of the customary 
rituals, and the claim of some of the Shudra castes to the positio n of Dwijas. 
Tlie question of caste has thus a place in the historical survey of Indian Law 
but it is a subject at once so stupendous and complicated that nothing but 
only a succinct resume can be attempted here. 

207 . A tribe in its original form is distinguished from a caste by the fact 

that its basis is political rather than ecnomic or social. 
Origin of Caste. Xlie memlicrs believe that they all have a common origin, 
Inu what holds them together is the community of interest 
and the need of mutual defence ; and aliens who are willing to throw in their lot 
with the tribe are usually freely admitted. The Hindu literature both legal 
and religious, teems with allusions to caste from very early times. The Vedas 
however, contain no reference to caste, though it *is alluded to in the 
Purushasuhta which is considered, to be a modern interpolation and 
though the earliest Sutras of Apastamb and Baudhayan take its 
existence for granted. But caste in their time was in a fluid state 
They mention only four castes which according to the Census Report 
of 1901 have now multiplied to nearly 2,400. In Burma caste is so 


(1) Sri Balusa v Sri Balum, 28 M. 898 PC. (8) Big Veda X-90. 

(2) Port. Castus pure. 
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little known tliat tlie liurmese language possesses no word for it 
while in the extreme west, Mr. Hughes-Buller records that when a Hindu in 
Baluchistan is (luestioned about Ins caste he ** will often describe himself by 
the name of Lite tribal group to wdiich he liolds Jhmself attaciied. ’ It may 
then be premised tiiat caste as such is peculiar to the India dominated by the 
priestly Biahmins. Manu traces its origin to tlie annua mundi (tlie supreme 
soul) Brahma wlio “ produced by a thought a golden egg,’ “ in wliich “he 
himself was born as Brahma, who for the sake of the ])rosperity of the worlds, 
caused the Brahmin, the Kshatriya, tlie VaisJixa and tlie Shiidra to proceed 
from his mouth, his arms, his thighs and his feet and allotted to tliese their dis- 
tincti\'e duties. The Brahman wars enjoined to study, teach, sacrifice, and 
receive alms; tht‘ Kasliatnya to jirotect the peoiile and alistain from sensual 
pleasures; tlie Vaishya to tend cattle, trade, to lend money and to cultivate 
1 ind, wdiile for the Sliiidra wais jnescnlied the duty of service of the three groups. 

^, 208 . Modern ethnologists trace the notion ol caste as borrowed from the 
sacerdotal literature of ancier^ Persia, in which society is divided into four 
classes — priests, warriors, cultivators and arti/ans. “ The conjecture is that 
the relatively modern compilers of the knv books having liecome acquainted 
w’ith the Iranian legend, were fascinated by its assertion of priestly supremacy, 
and made use of it as the liasis of the theory by which they attemptc'd to 
explain the manifold complexities of the caste system’ . (=*) But whatever may 
have been the origin of the concept tlicae can be no doubt that caste has always 
been and remains to tins d a unique institution of India. It WTiiild secern that 
the fair-skimu'd immigrants through tlie north-westein frontiers found them- 
selves confronted with the aboriginal ])opulation of ihe continent who differed 
from them in colour, physique, religion and customs. Of these the difference 
in colour w*as all in all. 

209 . Indeed, the term caste is of Portuguese origin ha\ ing [)t‘en introduced 
by the adventurers wdio followed Vasco l)a Gama to the west coast of India. 

It does not really signify w^hat the Sanskrit writers intended to emphasise by 
the use of the expression Y aruai^ or colours according to wdiich tlie Hindu 
society w\as classified. There can be no doubt that this superficial difference 
oetween the fair Aryan settlers and the dark-skinned aborigines first suggested 
the classification wdiich, howtwer, did not, as was to be expected, at once 
assume the rigidity which is its modern attribute. In tins respect wdiile the 
idea miglit have been borrowed from Persia, w'hich appears again to have 
imported it from h^gypt, it was adapted to new surroundings and in a form 
totally alisent in the country of its birth. For wdiile in I^gypt and Persia tlie 
sub-division crystallized, the Indian system had its origin in the innate and 
ineradicable colour prejudice and racial antagonism k'l of which there 
is no trace in the ancient records of Persi.i and Kgypt, but of wTich 
abundant evidence is furnished in the Vedas themselves wdicrc the antithesis 
betw^een the white Arya and the black Dasyas had already assumed a suggest- 
ive significance. Thus a Vedic hymn thanks India for having killed the 
Dasyas and “ protected the Aryan colour”, (’^f Other h>mns contain invoca- 

(1) I — Imperial Qa^setteer oI India — (6) Ldt. Cnstus — purity of breed. 

Ch 6 p. 830. (0) Fisley’a Census Report, §§ 867-862. 

(2) Baloohistan Census Report. >901, Contra Nesfield " Brief view of the caste 

cited in 1 Imp. Gazetteer, Ch 6, p. 330 r system of the N.W P.” (1885) who traces 

RUley’ 8 Census Report, It’Ol §861. caste merely to occupation, has been conclu- 

(3) Bpiegel, Eranisohe Alterthumakunde, sively disproved See Gait’s 1911 Census 

111, 64-670. Report, U918) Vol. I, §§ 190-195, 

(1) I- Imp. Gaz., Ch. 6. p. 335. (7) III-34, 9. 



Ixx 


GENERAL INTRODUCTION. 


tions to destroy the black Dasyas. It would seem that the genesis for caste 
distinction was thus laid in the deep-rooted colour prejudice which has at all 
times animated mankind. 

210 . That the modern Shudra arose out of the Dasyas is equally apparent 
from the Vedic texts. For instance in Vajasaneyi Samhita we read the 
following : “ Whatex'er sin we have committed against an Arya or against a 
Shuih'a. ^ Dut this word does not occur in tJie liig Veda where however Indra’s 
thunderbolt is invoked to protect the Aryas and strike down the Dasa 
fiends”. Tile sub-divisions of the Aryas into the three regenerate castes is a 
later development, mainly the result of diversified occupations for tliere is 
nothing but laudatory allusions in the earliest sacred writings to the three 
twice-born castes. Tlie siuickles of sacerdotal creation become first tipparent 
in the post- vedic writings — as for instance in tlie Puranas and the Dharma 
Shastras. Yet in the stage of development portrayed in the law books, the 
system had not hardened into the rigid mechanism of tlie present day. It is still 
more or less fluid ; it admits of inter-imarriage under the limitations imposed by 
the rule of hypergamy ; it represents caste in tlie making, not caste as it has 
since oeen made. This process of caste-making has indeed by no means come to 
an end. I'resh castes are constantly being formed. We can trace the origin of 
their evolution. They seem to proceed on the lines followed in the traditional 
scheme. The lirst stage is for a number of families who discover in themselves 
some quality of social distinction, to refuse to gi\'e llieir women in marriage to 
other members of the caste, from whom they nevertheless continue to take 
wives. After a time wlicn their numbers Jiave increased and they have bred 
women enough to supply material for iijus connuhii of their own, they close their 
ranks, marry only among themselves; and pose as a superior sub-caste of the 
main caste to which they belong. 

211 . “Tile principle upon wliich the system rests is the sense of distinc- 
tions of race, indicated by differences of colour, a sense wliich while too weak 
to preclude tJie men of the dominant race from intercourse with the women 
wJioin tiiey have captured and enslaved, is still strong ertough to make it out 
of the question that they should admit the men whom they have conquered to 
equal rights in the matter of marriage.” (^) 

212 . But while caste in India has owed its origin to the differentiation in 
colour, many causes have contributed to multiply it, so tliat at the Census of 
1901 no less than 2,300 distinct castes were recorded and there can be no 
doubt that the number now cannot be far short of 3,000. The causes that are 
stated to have contributed to this appaling multiplication, are differences due to 
(Othe tribal groups, {ii) functions or occupation, [iii) sects compriskig a small 
number of castes which commenced life as religious sects founded by philanthro- 
pic enthusiasts proclaiming the equality of their followers, (fv) cross-breeding, (v) 
racial tradition, (vO migration as where two persons of the same caste migrat- 
ing to different localities become members of distinct castes discontinuing all 
connubial connection with each other, (ve?) changes of custpin ; to which might 
be added, {viii) language, {ix) the worship of different gods, (x) the eating of 
different food, Cvf) pther social or religious habit ; Uff) pride or prejudice ; and 
{xiii) totemism. “The growth of the caste instinct must have been greatly 
promoted and stimulated by certain characteristic peculiarities of the Indian 
intellect — its lax hold of facts, its indifference to action, its absorption in dreams, 
its exaggerated reverence for tradition, its distinctions, its pedantic tendency 


(1) S. ao. 17. (8) Risley’3 Gens. Rep. (1901), § 878, 

(2) Imp. aaz. I Ch. VI, p. 386. (4) lb, (1901) 821, 822. 
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to press a principle to its furthest logical conclusion, and its remarkable capa- 
city for imitating and adopting social ideas and usages f>f whatever origin.’’ U) 

213 « The nature and evolution of the institution of caste is tlius described 
by Sir Den/dl Ibbetson in liis Census Report on the Punjab: “ Thus we 

see that in India, as in all countries, society is arranged in strata which arc 
based upon differences of social or political importance, or of occupation. But 
liere the classification is hereditary rather than individual to the persons inclu- 
ded under it and an artificial standard is added which is peculiar to caste and 
whicli must be conformed with on pain of loss of position, while the rules which 
forbid social intercourse between castes of different rank render it infinitely 
difficult to rise in the scak'. So, too, tlie classification being liereditary, it is 
next to im]X)ssible for the individual himself to rise ; it is the tribe or section 
of the tribe tliat alone can improve its position, and tliis it can do only after 
the lapse of several generations, during whicli time it must abandon a lower foi 
a higher occupation, conform more strictly with tlie arbitrary rules, affect social 
exclusiveness or special sanctity, or separate itsedf after some similar fashion 
from the body of the caste to wliich it belongs. The wludc theory of society is 
that occupation and caste are hereditary ; and tlie presumption that caste passes 
unchanged to the descendants is exceedingly strong. r>iit the presumption is 
one which can be defeated, and has already been and is now in process of being 
defeated in numberless instances. As in all other countries and among all 
other nations, the graduations of the social scale are fixed ; but society is not 
solid, but liquid, and portions of it are continually rising and sinking and chang- 
ing theh' position as measured by that scale ; and the only real difference between 
Indian society and that of other countries in this respect is that t^e 
liipiid is much more viscous, the friction and inertia to be o\'ercr)me 

(1) Ih § 87t Though out of fhe 4 oastes numerous castes and sub castes have sprung 
up, the Smritis still recognn^e only the 4 original cistes" and as they draw the broad division 
between the Dwijns and the Sbudras, there being one law for the former and another for the 
latter, the question whether a person belonging to any of the 3,000 castes or sub-castes is a 
Dwija or not, is often one of great practicality, though it is by no means always easy of 
solution , As affordieg some help to the solution of this question the Ethnographic ap* 
pendices to the C'ensus of India published in 1903 trace the history of the following castes : — 


Caste 

Classed as 

Authority. 

Caste. 

Classed as 

Authority. 

Jat 

Kshatriyas 

Ethnogra 

Bhills 

Sbudras 

162-164 



phic App 

Kbangar ... 


105 



p.74 

Haj-Khan 



Rajputs 

Do 

81-31 

gars. 


166 

Prabbu 

Twice-born, of 


Chamar 


167-175 


Kshatriya oiigin. 

86-91 

i Bahhan 


170-180 

Maratbas ... 

Better class as 

92-10 

Bagoli 


181-184 


Kshatriyas re.st as 


Baidya 


1K6.187 


Sbudras being 


Bengal Brah- 




Jlunbis. 


man j 


188 197 

Nayars 

Twice born, but 

131-140 

I Khasi ... j 


198-200 


aoubtful. 


1 Limbu 


201-206 

Irhavas 


141-142 

1 Augainis * 

1 

207-210 

Santal 


143- i46 

1 AOS ... ! 


211 213 

Bhunioj 


149-151 

wa .. : 


2 14 221 

Munda 


165-161 

Lusbeis . t 

1 1 


222-229 


(2) Now reprinted in tbe Census of India, VoJ. I, Ethnographic Appendices (1903), pp. 
248 , 
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infinitely greater, and tlie movement, tJierefore, far slower and more difficult 
in the former tlian in the latter. The friction and inertia are largely due 
to a set of artificial rules wliich have been grafted on to the social prejudices 
common to tliem in tlie centre of the Punj ih, while tliey can now hardly be 
said to exist on the purely Mahomedaii fr«>nticr ; and I chink lliat we shall 
see a still more rapid cluin (e under the iii.Iiiences wliicii our uile has brought 
to bear upon the society of tlie Province. Our disregard lor in'ierited distinc- 
tions has already done something, and the introduction of railways mucli 
more, to loosen tlie bonds of caste. Tc is extraordinary how incessantly in 
reporting customs, niy correspondents note tliat tire custom or restriction is in 
fact dying otu. The lil)ercy enjoyed by tin* people of th(‘ Western Punjab is 
{extending to tJieir neiglilrours in the cast, and esjrecially the old tribal customs 
*are gradually fading away. T'here cannoL l>e the slightest doubt that in a few 
generations the materials for a study of caste as an mstittuion will be infinitely 
less complete than they are even now. 

214 . ^I'hus, if my theory b(i correct, we have the following steps in the 
process by which caste lias been evolved in the Punjab: — (Ij the tribaljdivi- 
sions common to all primitive societies ; (2) the guilds Irased upon hereditary 
occupation common to the middle life of all comifuinities (3) the exaltation ot 
the priesUy..office to a degree unexampled in other countiies 5 ^4) the exaltation 
of the levitical blood by a special insistence upon tlie nece.ssarily heredicary 
nature of occupation ; the laeservacion and support of this jn'inciple by the 
elaboration from the theories of the Hindu creed ol a purely artificial set of 
rules, regulating marriage and mtermaniage, declaring certain occupations and 
foods to be impure and polluting, and prescribing the conditions and degree of 
social intercourse irennitted belween the several castes. Add to this the pride ot 
social rank and the pride of I'llood wdiich are natural to man, and wdiich alone 
could reconcile a nation to restrictions at once irksome from a domestic, and 
burdensome from a material [)oint of view ; and it is liardly to be wondered at 
that caste sliould have assumed the rigidity which distinguishes it in India. 

215 . The Vedas contain frequent references to tlie Aryas who are con- 
trasted witli the Dasycis and in the oldest of tirem the word Aryapatni is 
used to designate the wife ol an Aryans distinguislied from “ Dasa Patni ’ 
“the wife of a Dasa.” But of course at tliis time caste had not become 
established. As soon, liowevei*, as it began to be recognised, the term Arya 
became transferred to the tJiree upper castes, Brahmins, Kshatriyas, and 
Vaishyas wdio were admitted into the innerfold of Hinduism, the rest of the 
Hindus toeing designated Sudras and all non-Hindus as Mlechchas a term 
which occurs in Manu in wdrich tlrey^are described “as those who speak bar- 
barously” ^2), Manu calls India “ Aryavarta ” or the land inhabited by 
respectable people, 

216 . Manu calls people belonging to tlie three upper castes as Dwijas ox 
twice-born, but He does not refer to them by the term ” Aryas ” or Hindus . 
The Aryan fugitive fronVarid plains and decimated crops was spell-bound by 
the sight of the mighty Indus rustling down in torrential stream which 
he commemorates in one entire hymn, (4) fje called it the Sindhu 
(Skr. for river) excellence. It was the western natural boundary of the 


(l) MacDonnell in his Sansk Lit (2) Manu, Ch. 2 v 23. 

thinks*, Aryans” means “ kinsmen** as (3) 16. Ch 2 v 22. 

opposed to “ Dasyas” or “ fiends” also called (4) Rig Veda X-10, 

“ Anaryas’* or non* Aryans, p 152. 
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Aryan settlement. It was corrupted into “ Indus ’ by the other nations 
of antiquity and the (Greeks called the land of the Indus as “ India 'i he 
Persians corrupted it into “ Hindu ” a term which was at first used to desig- 
nate the land and not its people. Hciter on tlie term “ Ilindiistiian " U) more 
correctly described the country wJiile the term “ Hindu ’ became attached 
to its people, 

217. Tlie term Hindu Law ” is consequently comparatn ely new. In 
the classic texts the term ^TTindu’’ is not to be found. It appears to Jiave [)een 
introduced by the Persian invaders who called India Hindu ’’ and its 
residents Hindus . I'he Vedas refer to the ncAv settlers in India as Aiyas — 
a word which bears a close etymological affinity to the Zend Aryahoih deri\Td 
from the Sanskrit word ar, the earth, U) whicli gives the term A'nja the mean- 
ing of one plouglnng tlie earth, a land-hokkr or a settled farmer as distin- 
guished from a nomadic wanderer. The teim is used in later Sanskrit to 
mean one belonging to a good family. As some of the Aryan emigrants 
settled down in Persia that country was given the name of Iran, and the 
same element determined the name of Armenia. In the Zend the term “ Aiya” 
is used to describe the people and means \enerable. 

218. The pn'seiit state ol Hindu Law constitutes an aiioinal> unparalleled 

in the histmy of the world. 'I'he Hindu Law as 

Present State of expounded by the text waiters and commentators has 
Hindu Law. been d<^clared to be th(‘ law of the Hindus. Tliough the 

Legislature possesses the authority to interfere, it is 
pledged to leave it alone. The cild lace of commentators w ho liy interjiretation, 
annotations and analogy brought that law in line with the altered social 
conditions iji extinct, and their occiqiation gone. Their place is now assumed 
l)y the Judges of the British courts who are all subordinate to the 
Pri\^y Council sitting in London. Tliat higii tribunal does not contain a 
singleTlindu Lawyei. It is manifestly out of toiicli with tlie current of 
Hindu opinion. Nexertheless it mtexiuets, applies and at times modifies 
or extends the law , tliough it is in fact presumed to do no more tJian 
administer it. If in doing so it conforms to the altered opinion it is by 

a mere accident. If it departs from the accepted view the I.egislature 
has rendered itself powerless to correct it. ]5ut nevertheless the slow 
evolution of human thought is jiroceeding apace e\en in the unchanging 
East. Western education and th(‘ adoption of western institutions and 
standards of life and comfort, the establishment of new' industries and tlie 
amassing of w^ealth as a result of indi\ idiial effort and enteriirise ha\ e cieated 
new' problems for w hich the sacred texts afford no satisfactory solution. I'or 

as the Privy Council recently observed : ‘In construing the texts of the 

Mitakshara which their Lordships have quoted, it is necessary to liear in mind 
that education beyond that of a very elementary kind must liave been limited 
to very few' of tlie people for whose guidance the ISIitakshara was WTitten, 
and that for that limited few* there could base been then no education 
attainable in the arts, scienci's, and professions of if at time comparable with 


(1) From Hiiidti and Skr. sihon — abode. 

(2) The term “ Hindustan ** more 
appropriately applies only to that part of 
the peninsula which lies between the 
Himalaya and the Vindhya ranges, whicli is 
the Aryavai'ta of tl e* claspic Hindu write^^s 
[Vashishth, 1 8, 9, 14 S B. E 2] 

10 


(3) jMacL>onnell. Sankr Lit.pp 140,141. 

'4) Lat. Aro io plough which occurs in 
all Indo-European languages. 

(:>) ItlacDonnell in bis Sanskrit Lit. 
thinks “Aryans*’ mean “kinEmen” as 
opposed to “Dasyas” or “fiends” also called 
“anaryas” or non Aryans, p. lo2. 
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the education now obtainable and necessary for a successful career in the 
arts, sciences, and professions of the present day. It may be assumed that 
the author of the Mitakshara wlu) was construing and explaining the 
more ancient texts of the Hindu Law for the benefit and guidance of the 
Hindu community, could not iiave intended to penalise an education which 
was not in his contemplation and of which necessarily he knew nothing. 
Nor can it be assumed tliat his intention was to penalise and discourage self- 
acquired skill, or the exercise of Jiigh mental abilities or great individual effort 
in winning success in an art, or science, or a profession. He must have 
been writing of education — learning — such as he knew it to be, and when he 
laid down that the gains (detained from an education received at the expense 
of a joint family should be partible, lie could not have intended tliat such 
gains should include the gains which were the result, not of the education 
received at the expense of the joint family, but of the peculiar' skill, mental 
abilities and individual effort in applying and improving such education 
exercised by the person who had been educated at the expense of the joint 
family. Their Lordships cannot find in the texts of tJie Mitakshara any 
authority for the contention in this case that the gains made as a clerk, as 
a broker, or as a money-lender, personally and without the aid of the joint 
funds by a member of a joint family who received an ordinary education 
suitable to his position as a member of the family to which he belonged, 
should in law be regarded as partible and not as his self-ac(iuired property.” U) 

219 . Despite tlie avowed policy of Laissez faire adopted by the Legisla- 
ture, Hindu Law has been in some respects modified, though in doing so it has 
naturally followed the policyvof tinkering rather than of reconstruction. But 
even in rectifying its glaring defects or enlarging its liberties, its policy has 
been timid and liesitating and it luxs at times refused to respond to the volume 
of public opinion as in the instances when it refused to regulate the Hindu 
religious endowments or empower the celebration of inter-caste marriages. 
Even upon the questions of vital importance on wliicli the courts are sharply 
divided the Legislature has manifested a philosophic indifference leaving the 
chaos to rule till some one more aggriea ed than the rest ventures to take up 
his appeal to tlie Privy Council w'ho as often as not strive to steer clear of all 
knotty questions until they can circumvent them no more. Even then their 
pronouncement might not be certain and unambiguous or even if certain and 
unanil)iguous, it might not cover ail the issues upon whicli the courts here 
have been at variance. 

220 . It will thus be seen that Warren Hasting’s plan of 1772 did not long 

survive the shock of Western jurisprudence despite all the 
Failure of Hindu efforts made by European scholars, philologists and judges 
to reduce Hindu Law into a stystem. Its inherent defects 
soon became too glaring to remain unremedied. In 
1833 an enquiry preceding the Charier Act of 1833 elicited a strong note from 
the Judges of the Calcutta Supreme Court who complained of the chaotic con- 
fusion in the state of the law they had to administer. They complained of 
The difficulty of ascertaining the law and where it was to be found. This led 
to the appointment of an Indian Law commission under the Charter Act, 1833 
with Macaulay at its head. This commission sat for many years and produced 
several volumes of report, which in some cases supplied the basis of Indian 
Legislation. The procedure of the Civil Courts was unified by the Code which 


(1) Metharam v, Bewachand, (I9l7) 46 0.666,683, 634 IP. C.) 
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became law in 1859 ^ and two years later the first Code of Criminal Procedure 
was enacted. The Indian Penal Code w^as passed in 1860 and the Law of 
Evidence was enacted in 1872 the Negotiable Instruments Act in 1881 and 
the Transfer of Property Act and the Trusts Act in 1882 These with tlie Con- 
tract Act the Specific Relief Act ^'<1 and numerous land and local Acts have 
eaten into the Hindu Law confining its operation to tlie domain of family 
law, such as adoi^tion, marriage, partition and inheritance. 


221 . 

ItB hope 
future. 

society to 


Even on these subjects its leading principles, so far as they are now 
settled, do not all coincide with the sacred texts, wliile in 
fop the cases in whicli they do, they tend to perpetuate a 

system which lias long outlived its popularity and the 
which it was adapted and applied. 


There is 
their religion 


no hope for the Plindus unless a new avatar rises to simplify 
and codify their laws. 


(1) VIII of 1859. 

(2) XX\ of 1861. 

(3) XLVofl860. 


(6) XXVI of 1881. 

(6) IX of 1872. 

(7) I of 1877. 




THE HINDU CODE. 

CHAPTER 1. 

Operation and Extent of the Hindu Code. 


Short title. I (i) This Code may be cited as the Hindu Code. 

LocaI extent. ( 2 ) [t extends to the wliole of British India : 


And except as provided by this Code or by any other law or custom for 
the time being in force, the rules herein contained are applicable to all Hindus 
and such other persons as may have adopted them. 

(3) The term ‘‘ Hindu ” in this connection includes not only those who 
Meaning of are Hindu by religion but also those who are commonly 

Hindu.** known as such. 


Hindu Law 
sonal. 


2 . fl) Hindu Law is personal and is not affected by 
a change of domicile. 


Law of origin. Hindus are primarily governed by the law of 

their origin. 

Explanatio}i.'--The “law of origin*’ means and includes tiielaw establislied 
in the original domicile of the ancestors of the family, and not merely of any 
members thereof, as determined by the caste, race and language of the family 
before its migration and the connection since maintained therewith. 

3 . In the absence of anything appearing to the contrary the natives of 
Lax Loci. * each of the following provinces are governed by the 
schools of law noted against them : — 


i. Bengal and Assam ••• 

Payabhag, supplemented by the Mitak- 
shara. 

ii. United and Central 
Provinces 

Mitakshara. 

iii. Mithila ••• 

Mitakshara, supplemented by Vivadchinla- 
mani and Vidvadratnakar. 

iv. Bombay Presidency, 
Berar and Guzerat ••• 

Mitakshara, modified by the Mayukh. 

V. Madras Presidency ... 

Mitakshara modified by (ij Smriti Chandrika 
(2) Parasar Madhav (3) Virmitrodaya. 

vi. The Punjab 

Customary law supplemented by the Mitak- 
shara. 



2 


THE HINDU CODE. 


[s. 4 . 

CHAPTER II. 

CUSTOM.UIY L.WV. 


Custom defined. 


4. Custom is an established practice at variance 
with the general law. 


5. (1) A custom varying the general law may be a 

Nature of custom, general, local, tribal or family custom. 


Explanation 1. — A general custom includes a custom common to any con- 
siderable class of persons. 

Explanation 2. — A custom which is applicable to a locality, tribe, sect or a 
family is called a special custom. 

6 . fl) Custom has the eflFect of modifying the general personal law, but 

Custom cannot over- it does not override the statute law unless it is expressly 
rid« express.law. 


(2) Such custom must be ancient, uniform, certaini peaceable, continuous 
and compulsory. 


Invalid Custom. 


7. No custom is valid if it is illegal, immoral, unrea- 
sonaDle or opposed to public policy. 


Pleading and proof 8. (l) He wlio relies upon custom varying the 

of Custom. general law, must plead and prove it. 

(2) Custom must be established by clear and unambiguous evidence. 

Proof and disproof 9. A custom may be proved or disproved in any of 

of Custom. the following ways : — 

(1) judgments, orders and decrees relating thereto. 

(2) entries in any public document made — 

(a) by a public servant in the discharge of his official duty, or 

(/;) by any other person in performance of a duty especially enjoined 
on him by the law of the country in which the public document 
is kept. 

(3) a published work delaing therewith, 

(4) any transaction by which the custom in question was created, claimed, 
modified, recognised, asserted or denied or which was inconsistent with its 
existence. 

(5) particular instances in which the custom was claimed, recognized, 
exercised or in which its existence was asserted, disputed or departed from. 

(6) opinions of. — 

(a) persons knowing of its existence or non-existence ; 

(b) persons likely to have known of the custom, given before any 

controversy as to the custom had arisen, and who are either 
dead or cannot be called without unreasonable expense or delay ; 

(c) a number of persons 

(d) experts. 

(7) previous deposition of witnesses examined inter partes who cannot* 
be called for reasons stated in clause (6) ((>). 
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(8) admissions of persons adversely affected thereby, 

(9) acts and conduct wliich make the existence or non-existence of the 
custom highly probable or improbale. 


10. Usage is a practice at variance with the general law, and differs from 

Usa e de6n d custom in that it need not possess the antiquity, unifor- 

sage e ne . mity or notoriety of custom, provided it is well known 

and acquiesced in by the community to whom it is made applicable. 


CHAPTER III 
Marriage. 


Marriage defined. 


H. Marriage is an alliance between a man and a 
woman recognized by law. 


12. A contract to marry cannot be enforced by specific performance or 
Effect of a. breach injunction, but a party suffering loss thereby may 
recover damages for a breach of contract. 


of contract to marry. 


Right to marry. 


13. Every man has a right to marry, and such right 
is not affected by infancy or infirmity. 


14. No prescribed ceremony is necessary to constitute marriage, provided 
Prescribed ceremo- that if any ceremony is customary and regarded by the 
rues unnecessary. caste as essential, then it must be performed. 

Exl>laiiat{on /. — The ceremony of Saptxpathi is necf^ssary to complete a 
marriage p ‘rformed according to the orthodox rit^'s, and that of Vivah Horn is 
also usually p^'rformed, but their non-performance does not invalidate a mar- 
riag^^ if otherwise completed. 

Explanation II.— A marriage celebrated with due ceremony is not in- 
valid by reason of the fact that a party thereto was then an outcaste. 

Explanation ///.—Co-habitation is not necessary to complete a marriage. 

15. The marriage expenses of all members of an 
Marriage expenses. undivided family are a legitimate charge on its property. 

No valid marriage 1 ®- Every marriage is subject to the following con- 

within prohibited de- ditions, namely • — 
gree. 

(a) That the parties thereto must not be within the prohibited degree 
of relationship ; and 

ib) that if the parties thereto are Dwijas, they must be of the same 
caste. 

Explanation I.—The prohibited degree of relationship for the purpose of 
marriage is regulated by cii^m. 

Explanation //.—A person shall be deemed to be within the prohibited 
degree of relationship whose marriage is opposed to common morality. 

Illustrations. 

(rt) The Shaatras prescribe that Dwijas* sons who are Sapindas, Qotrajs or who belong 
to the same Pravat should not intermarry. A a Dwija wishes to marry B, who is related to 
A. The validity of their marriage depends upon the usage of the caste. 

(5) A has married B, who is his own sister’s daughter. The marriage is valid as it is 
sanctioned by custom. 
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(c) A Kshatriya marries h who is the illegitimate daughter ol a Kshatriya father. The 
oaste people recoguize it as a valid union. The marriage is valid. 

. 17, A marriage may be rendered invalid for any of 

Invalid marriages. r n • 

the following reasons : — 

(1) because the parties were related within the prohibited degrees 

(2) because they were of different non-inter-marriageable castes, 

(3) because they did not observe the essential ceremoniesi 

(4) because their marriage was brought about by force or fraud. 

Marriage by force or 18. A marriage brought about by force or fraud 

Iraud may be avoided by the party affected thereby. 

19. Where remarriage is lawful, the wife may remarry, if her husband 
after leaving lier, has not been heard of for seven years? 

Presumption of the by those who would naturally have heard of him if he 
death of huBband. been alive. 

Mutual rights and 20. The following rights and obligations arise upon 

obligations upon mar- marriage • 

riage. ® 

(a) Ai> to the husband . — 

1. He is liis wife’s natural guardian during lier minority. 

2. He is entitled to her conjugal society. 

3. He is bound to maintain lier. 

4. He cannot divorce her unless he is allowed to do so by custom, 

5. Should she predecease him, he is entitled to inherit lier property. 

6. He has no right over her Stridhan, which he may, liowever? use in a 
a time of great distress. 

(b) As to the wife : — 

1. She is bound to live with her husband unless he is guilty oi 
cruelty or misconduct. 

2. She is entitled to retain her Stridhan as lier separate property. 

3. She is entitled to sue. and is liable to be sued, in respect of her 
Stridhan, as if she were a feme sole* 

4. She cannot divorce her husband unless she is allowed to do so by 
custom. 

5 Should her husband predecease her, she may be entitled to inherit his 
separate property : otherwise she has the right of maintenance and residence 
in the family dwelling house. 

6. She has no right over her husband’s property during his life-time 
beyond the right of maintenance and residence. 

21 (1) In a case relating to conjugal rights there must be. except as 

Proof and presump otherwise expressly provided, proof of the performance of 
tion of marriage. marriage and its validity. 

(2) In other cases marriage may be presumed from continuous co-habita- 
tion, conduct and repute. 

(3) Such presumption of marriage cannot be rebutted by mere proof of 
its improbability. 
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(’4) Wlien the fact of marriage is iJjoved, it will be presumed that it was 
performed : — 

(a) in the approved form, 

(b) with due ceremonies and was otherwise a valid marriage and that 

(c) it continued during the life-time of either party. 


CHAPTER IV 

Affiliation and Legitimacy 


22. (1) ('liildren may be natural or adopted. Of 

children 3 oc . these the former may be legitimate or illegitimate. 

(2) A legitimate child is one begotten by a person on his lawfully mar- 
ried wife. 

(3} An illegitimates child is one begotten by bin) on one who is not 
lawfully married to him. 

A lawfully begotten son is called Auras pufra 

(4) An adopted son is one legally adopted \yy or to a man as his son. 

A son taken in adoption is called Dattal put ra or adf)pted son. 

Presumption of 23. 'Fhe legitimacy of a child born of a married wife 

legitimacy person is conclusively i)resumed in the following 

cases, namely : — 

(a) where it was born during the continuance of the marriage 

(b) or within 280 days after its dissolution, the motJier remaining 

unmarried, unless it is proved that the parties to the marriage 
had no access to each other at any time' when it could have 
been begotten. 

Illustrations. 

(<x) A had validly married fJ in the morning. Ji was delivered of a child in the evening. 
The child is the legitimate child of A and B, and evidence cannot be given to disprove it. 

(6) A had validly married B. After his marriage A became an ascetic. He visited B 
casually now and then. B was delivered of a child. It is the legitimate child of A and B, and 
evidence cannot be given to prove that by reason of his vow A could not have begotten it. 

(c) A validly married B. A was then aged 10 and B aged 11. A few months after 
the marriage, B was delivered of a child. The child is the illegitimate child of B since A 
could not have begotten it. 

(d) A aged 30 married B aged 16, B subsequently gave birth to a child It is the 
legitimate child of A and B, and evidence cannot be given to disprove it. 

(e) A had validly married B. A child was born to them in wedlock. Evidence is led to 
prove that B was congenitally impotent. The evidence is admissible as proving sexual 
non-access. 

24. Every child, whether legitimate or illegitimate, possesses the right of 
Children’s right of maintenance against its father or his estate. Provided that 

maintenance. ^ family subject to the Bengal School, such right, in 

the case of an illegitimate child, ceases upon its atlaming majority. 
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CHAPTER V. 

Adoption. 

Adoption definad. 26. (l) Adoption is a formal recognition of a person 

as the son of anothei . 

(2) No adoption is valid unless it is made in conformity with law. 

(3) Any Hindu, not liaving a son, grandson, or a great grandson, alive at 
the lime of adoption, may adopt a son to himself, and his wjfe or Avidow may, 
with his consent, do the same. 

Adopter must be 26 . No one can adopt a son unless at the time of 

issueless adoption he had no living son, grandson, or great grand- 

son. 

27. Save as provided by any law for the time being in force, every Hindu 

Who may adopt. lias the; rigid to adopt a son provided — 

(a) he has attained the age of discretion ; 

(/;) and has no son, legitimate or adopted, or grandson or great grand- 
son in the male line then living ; 

(c) is possessed of sound mind ; 

id) and is not suffering from any mental or physical disability which 
disqualifies him from inheritance. 

Explanation 1. — Tlie facts that the adopter is a bachelor or a widower, or 
that his wife, is pregnant or opposes the adoption, are immaterial to the validity 
of adoption. 

Explanation 2 , — A son mentioned in clause id) does not include a son 
who suffers from any of the disabilities which disqualify liim from inherit- 
ance. 

lUustratimis. 

(d;) A is a Government ward subject to an Act which prohibits A from adopting without 
the consent of theTocal Government. A adopts. The adoption is invalid unless consented to 
as provided in the Act. 

(6) An eunuch registered under Act (XXVII of 1871) is declared by 8. 29 thereof incap- 
able of adopting a son. A cannot adopt. 

(c) A sufiers from virulent leprosy which disqualifies him to inherit. A cannat adopt. 

(d) A has turned a Sanyasi and so renounced the world. A cannot adopt. 

(e) A has a son v^ho is deaf and dumb, or suffers from any of the disabilities mentioned 
in ills, (c) and (d). A can adopt. 

(/) A who has an adopted son B adopts C. The adoption is invalid, for a Hindu cannot 
have two adopted sons at the same time. 

Adoption by wife. 2®- ^ a son to her husband with his 

express consent. 

^ 29 . (1) A widow may adopt a son to her deceased 

Adoption by widow, husband with his express ai^ority : 

Provided that, in places not subject to the Bengal and Benares schools, 
she may also adopt without such authority in accordance with the following 
rules 

(2) (rr) In the Drayid country she may make an adoption after consulting 
thereon all her husband s sapindas, and with the assent of all or the majority 
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of them, thereto : provided tliat if only some of them assent to the adoption 
made, it will still he valid if it is proper and was made in the bona fide per- 
formance of a reliiL-ions duty. 

(/?) Provided also, that where the family is joint, the consent of the 
father-ill-law, and in his absence, of its rnanaj^in^^ member, would be sufficient 
for an adoption made in their own life-time. 

(3) {a) In the Maharashtra, where the widow succeeds to her husband 

who died a separated meniber from his family, she may adopt without his con- 
sent which is presumed. 

{h) But if her husband died a member of an undivided family tlien she 
may only adopt with the consent of his undivided co-parceners, in which case 
in lieu of such consent the consent of persons mentioned in clause (2) (h) will 
be sufficient, and the provisions of clause (2) {a) miitaiis mtiiandis apply. 

Explanation I.— The consent hereinbefore mentioned must be free and 
not one induced by fraud or corruption. 

Explanation 2. — Where the majority of co-parceners or sapindas as the 
case may be, have assented to an adoption, it will be presumed that their assent 
was bona fide. 

Exception 1. — A wido\v in Mithila can make no adoption to her husband 
with or without his consent. 

Exception 2. — In the Punjab, the validity of an adoi)tion by a widow 
depends upon her compliance with the tribal and territorial custom. 

30. The authority by the husband to adopt may be verbal or in writing, 
but if it is in writing of a noii-tcstarnentary nature, it must 
Form of authority, stamped and registered. 


Construction and 
limits of authority 


31. (1) ' Pile authority of tlie husband to adopt must 
be liberally, though reasonably, construed so as to advance 
the purpose he had in view. 


(2) Such authority may be general or limited, but it will be ineffectual if 
it is illegal, vague or void. 

(3) ' The authority to adopt can only be conferred on, and used by, the 
wife. 

f4) He who confers the authority may revoke it at any time before it is 
used. 

lllustraiionn. 


A. authorized hU wife B to adopt a son. B adopted C who died after the adop- 
tion whereupon BafoptedD. The adoption of D is valid for the general euthority to 
adopt empowered B to make any number of suooessive adoptions. 

(6) A authorizes his wife B to adopt 0. C dies. B has no powa t to adopt. 

(c) A authorizes B to adopt a son should their son C die unmarried. C dies unmarried 
B adopts. The adoption is valid „ , . 

A authorizes his wife B to make an adoption should their son C die. C died leaving 
his Sot D aurvrng him as his heir, B adopted C. The adoption is invalid as it wonld 

authorized B to adopt C.B adopts D. The adoption is invalid for B’s authority 

was limited to the adoption of C. .t. -i. • • i*j a 

(f) A authorizes his wife B and.exeoutor 0 to adopt. The authority is invalid as A wap 
legally competent only to authorize B . 
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32 . ( 1 ) WlkU'e ihe autliority to adopt devolves or is conferred on two or 

more widows, in tlie absence of any express direction 
Adoption by co contrary, it may be used by tlie senior widow then 

widows living al tlie time of adoption. 

(2j But no co-w idow can mak^* an adoption without the consent of the 
other co- widow in wdiom by inheritance from her son tlie whole estate had be- 
come vested. 

Illustrations. 

{a) A directs that hia two wives B and C miy jointly ffdopt a son. Here B, though 
senior, cannot adopt without G and if one of them dies, the other cannot adopt. 

(6) A directs that his two wives A and B should make an adoption^ There is nothing to 
indicate that they are to act jointly. A if senior, may adopt and if she dies or refuses, B 
may do so. 

A has two wives B and C of whom C has a son by him who survives A. A authorizes B 
to adopt in case his son by C should die. The son dies and his estate vesta in his mother 
C. B cannot divest C by adopting to A without C*a consent. 

33 . An adoption brought about by coercion, undue influence, fraud or 

misrepresentation, mistake or otlierwise than by the free 
Adoption by fraud, consent of the parties thereto, is voidable at the instance 
of the party wronged, but subject to tlie rights of other 
parties, it may be confirmed. 


Illustraiions. 

{a) A a widow in the Dravid country falsely represaated to her husband’s Sapindas 
that she had authority from her husband to adopt. They thereupon accorded their fjoosent. 
The adoption is invalid as their consent was obtained by a misrepresentation 

(6) A threatened B with a criminal prosecution falsely accusing her of forgery. 
B thereupon adopted A* s son 0. She treated C as her son for years. B could not after- 
wards avoid it, for she had ratified it. 

34 . 'Die widow’s powder to adopt becomes incapable of execution on the 
Legal limitation vesting of her husband’s estate in another by inherit- 
on widow’s power. ance 

Provided that when the estate of the husband lias vested in his co-widows 
by inheritance to liim. an adoption made by one of them will not l)e invalid by 
reason of the fact that it has the effect of divesting them. 

Illustraiions. 

(a) A the father of B then aged 2 years, empowers his wife C to adopt should B die. B 
lived to bo of age, married D and on A’s deith inherited his estate. He then died and was 
succeeded by his widow D 0 then adopted E. The adoption is invalid as E could not divest 
D in whom A\s estate had vested as the heir of his son 

(h) But if in the last case B had died unmarried and on his death the estate had vested 
in his mother C, C could have adopted to A as by so doing she would have merely divested 
her own estate. 

(c) A and B are joint brothers. B predeceases A who succeeds to hia share by survivor- 
ship. B*s widow adopts to her husband. The adoption is valid as i4ha8 not inherited B*s 
share. 

id) But if in the last case A had also died sind his estate had vested in bis widow 
then B's widow could not adopt. 

(e) A dies leaving two oo-widowa B and 0 in whom his estate vests by inheritance to 
him. B adopts divesting C. The adoption is valid. 

3fl. (1) A boy may be given in adoption by his natural father, or by the 
Power to give in sdop. mother with his consent, except where such consent 
cannot be obtained owing to his death or disability, pro- 
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vided that he had not at anytime expressly or impliedly prohibited her fiom so 
doing. 

Explanation , — Wliere the gift and acceptance of the boy to be adopted is 
completed by the parents in a manner required by law> the fact that they 
had in their unavoidable al)sencet delegated the performance of any of its 
ceremonies to a near relation on their behalf, will not render the adoption in- 
valid. 

36. A boy must possess the following qualifications to be eligible for 
Qualification f o r adoption, namely 

adoption. 

(1) He must belong to the same caste as the parties giving and taking 
him in adoption. 

(2) He must not be an orphan. 

(3) He must not have been adopted by any other person. 

(4J Except in Horn bay, he must not be married. 

(5) Under the Bengal and Benares Schools, he must not have been in- 
vested with the sacred thread. 

(6) In Dravid, he may be adopted after his in vesture with the sacred 
thread provided he is not married. 

(7) Except in Dravid, if the parties are Divijas he should not be the 
sister’s son, daughter’s son, and mother’s sister’s son of the adopter : 

Provided that in the Bombay Presidency, and the Punjab, and amongst 
Jains, he may be adopted at any age, even though older than his adopter, is 
married and has children. 

Exception . — ■Nothing in clauses foj to (7) applies to Shudras. 

37. U) No adoption is complete without the corporeal delivery of the 

adoptee to his adopter with a declaration by the person, 
Ceremony of adoption, delivering him, that he delivers him in adoption ; and of 
the adopter, that he so accepts liim. 

(2) Provided^ that they have also performed such otht^ract or ceremonies 
as may be required by law, or are customary to that end. 

(.3) Provided further, that if the parties thereto bedong to any of the 
regenerate castes, and do not belong to tlu^ same Gotra, they must also per- 
form the ceremony of Daft Honm„ 

f4) But non-pei formal! ce of the Daif Honia or of the further ceremonies 
mentioned in clause iZ) will not invalidate an adoption made as provided in 
clause (l) unless their performance is regarded by the caste as of the essence 
of the ceremony of adoption. 

Explanation .— delivery and its acceinance is valid unless the parties 
thereto were capable of understanding the nature of the act and its effect upon 
their rights. 

Illnstrations. 

(rt) Amongst Nambudris an adoption is performed by burning a pan of sacred grass. A 
is a Kambudii. Ho adopts B without burning such grass. It is a question of faot whether 
without such burning, the adoption is oomplote. 

(6) An adoption by a widow subject to the Oudb Estates Act (I of 1869) must be in 
writing attested as in the case of a will and registered. A is such widow. She performs the 
ceremony of giving and taking but omits to execute a registered deed of adoption. The 
adoption is invalid. 

B 
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p 38. (l) No adoption may hf' sot aside for a mere 

^ actum valet. irregularity or for non-observance of a form not essential 

to its validity. 

(2) In particular and witliout prejudice to tlie generality of the foregoing 
rule, it may not be set aside on any of the following grounds, namely : — 

(a) That the adopted son was tlie eldest, the youngest or the only son 
f)f his father ; 

{h) that he was given in adoption after his investiture with the sacred 
tlircaid ; 


(cj that the adoiHeo was older than the adopter ; 

{d) that the adoption was made during pollution ; or 
(e) by an untonsured widow. 


Conditional adop- 39. An adoption is irrevocable but the rights there- 

tion. by acquired may be limited or ])ostponed to any reason- 

able extent. 


Illustrations. 


(a) A adopts B on condition that it shall ba void on the birth of a son to A. The condi- 
tion is invalid as an adoption when once completed cannot be revoked. 

ib) A Hindu widow in possession of her limited estate adopts B on condition that A 
shall have full power of its disposal during her life-time. Tbe condition is invalid for it 
creates in A an unqualified power of disposal. 

(c) A adopts B on«oondition that A shall continue to manage her estate during her life- 
time. The condition being reasonable is valid. 

(d) A directed in his will that his wife B should adopt a son who should take one- third 
of his estate giving two-thirds to his wife and daughter. A adopted C C is bound ^by A*s 
direction. 

(«) A adopts B on condition that B shall not call for partition daring A* 8 life time. B 
is bound by the condition as it is reasonable. 


40. A son may be given in adoption on condition that he shall be tbe 
yayan son of both the natural and the adoptive fathers. Such 
a son is called the Dva mushy ay an. 

Dvamu- 41. A D^aniushyayan is entitled to inlierit in both 

the families of his natural and adoptive fathers. 

42. (1) Customary adoptions.— A husband or wife may adopt a 

Kritrim son to himself or lierself either jointly or sepa- 
Kritrim adoption. lately in accordance with the following rules : — 

(a) The adopter must have no son, grandson or great grandson living 

at the time of adoption. 

(b) The adoptee may be an adult and married. 

(c) l>oth he and his parents must consent to his adoption. 

id) A husband or wife may adopt jointly, or they may each adopt a 
separate son. 

(c) The son so adopted is the son of the adopter, even if she be a wife 
or widow. 

(/) A wife or widow may adopt a son in her own right, and without 
the assent of her husband or his kinsmen. 

ig) Any relation, or a stranger may be so adopted. 


Dva m u s 
adoption. 

Bights of 
ah yayan. 
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.^2) Such an adoption can only be made in the MiLliila Province and the 
districts adjoining it ; in the Punjab» and elsewhere if permitted by custom. 

Illustration. 

A is the father of B, B. adopts A as his Kritrim son. The adoption is valid. 

Incidents of a Kri' 43. A Kritrim adoption is subject to the following 
trim adoption. incidents i — 

fl) The adoption is concluded by contract, no ceremony being necessary. 

f2j There is no restriction as to the qualifications of the adoptee except 
that he should be of the same caste as the adopter. 

(3j P'or the purpose of marriage his Sapinda relationship in the family of 
his adopter extends only to tJiree degrees. 

f4j He does not assume the surname of his adoptive father. 

Bights of a Kritrim 44, A Kritrim son becomes entitled to the following 

son. rights in consequence of liis adoption : — 

(ij He succeeds both to his father and the adopter. 

(2) He acquires no relationship with his adopter’s father. 

(3j He does not succeed to his adopter’s collaterals. 

(4) If adopted by a wife or widow, he succeeds to her exclusive property 
having no right in her husband’s estate. 

45. (1) He who relies upon an adoption must 

Proof of adoption. ^ 

(2) Where an adoption has the effect of disinheriting the natural heirs, it 
must be proved by such cogent evidence as is sufficient to prove its factum and 
validity and not merely its probability, due regard being had to all the circum- 
stances including 

ia) its antecedent and attendant probability, 

(6j the existence of a writing, 

(g) the conduct of the parties before and since the alleged adoption, and 

(d) its publicity; and where the adopter is an illiterate widow, 

(e) the assent, intention and inclination of her husband, 

(f) the receipt by her of independent advice, and 

(g) the effect of the adoption upon her rights. 

(3) Provided that where an adoption has been acted upon for a consider- 
able time without dispute, the court may, upon proof of its factum presume its 
validity. 

Illustration. 

d a young illiterate widow lias for her adviser her husband’s cousin ii. 

She adopts his son C. C sues her for possession. The burden is on 0 to prove that A had 
not been unduly influenced by B to adopt him. 

Effect of void adop- 46. il) A person wJiose adoption is for any reason 

tion. void, acquires no right as an adopted son. 

(2) And where a gift is made to such person, described as an adopted son, 
the adoption failing, the gift also fails unless it was intended as a gift to a per- 
sona desi^nata and was not a condition of the gift. 
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Illustrations, 

(a) A bequeathes a legacy to B whom I have adopted/’ A directs his wife C to perform 
the ceremonies and bring up B, C tails to perform the ceremonies and the adoption is invalid. 
A*s bequest takes etfect for he had intended to benefit B as a persona designata. 

(b) But if in the last case, A bequeathes a legacy to B by virtue of B being his adopted 
son, then on the failure of B\s adoption, bequest would also fail as A intended to benefit 
B qua his adopted son. 

47* (Ij The adoption of a person has, from the date of his adoption, the 
Effect on natural effect of determining all his rights and liabilities in the 
nalural family, but not so as to divest him of any property 
which may have already vested in him prior to that date. 

(2) But no adoption severs the natural relationship of the adopted son 
with his natural family so as to exempt him from the prohibition which would 
otlierwise bind him as regards marriage and adoption. 

48. In the absence of a natural son, an adopted son possesses all the 
rights and is subject to all the liabilities of a natural son 
Rights in the adopt- in the family of his adoptive father, including the right of 
ed family. lineal and collateral inheritance. 

Adopted son’s rights 40. (ij Save as otherwise provided in clause (3j, 

iu the adopted family, rights of an adopted son arise at adoption. 

(2J An adopted son cannot dispute an alienation made by the adopted 
father before his adoption ; and on his adoption he would be bound by an 
alienation made by his adoptive father oi any otlu^r manager of the family to 
the same extent as a natural son. 

(3) The rights of a son adoi)ted by a widow do not relate back to the 
death of her luisband except in the following cases and to the following extent, 
namelyi — 

(a) His adoption relates back to the death of her husband for the pur- 
pose of continuing a partnership of wliich he was a member. 

(h) He divests the co-parcenary interest of the husband which has be- 
come vested m another by survivorship. 

(c) He may set aside an antecedent gift of her husband’s property made 
l)y his widow, and in lln* case of other alienations^ he may dispute their 
propriety if unsupported by legal necessity. 

Adoptee's rights limk SO. (1) Except in the case of a Slmdra the rights of an 
ted by auras sou. adopted son are^ on tlie birth of an auras son, limited as 

follows : — 

(2) He loses all rights to the performance of religious ceremonies. 

(3) He is not entitled to succeed to an impartible estate in preference to 
the auras son. 

(4) His right of inheritance in other cases is reduced to one fifth share of 
the natural son. 

51. No suit lies for the specific performance of an agreement to adopt* 
No spaoifio relief in the breach of which 'may, however, be redressed by 
adoption. damages, 

62. (1) An invalid adoption cannot be validated by a subsequent consent, 
Effect of aoquiesoen- though the person so consenting may be e$topped 
oeiu an iuvalid adop- from denying it ; but there can be no estoppel unless 
there is such a colirse of acquiescence in treating the 
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adopted boy as a member of the adopted family that it will be impossible to 
restore him to his original position in the naliiral family. 

(2) Mere acquiescence or even presence at the adoption does not 
necessarily amount to an estoppel. 


CHAPTER VI. 


Minority and Guardianship. 


OF MINORITY, 

53. (1) In matters relating to marriage, dower, and adoption, a person 

attains tJie age of majority on completion of the sixteentli 

Age of majority. • otherwise, except in the cases hereinafter provided, 

h(i attains it on completion of the eigliteenth year. 

(2) Every minor (d whose person or property a guardian has been 
appointed or declared under the Guardians and Wards Act, and every minor 
whose property is under tlie superintendence of a Court of Wards, attains his 
majority on completion of his twenty-first year. 

“ Cfiiacdian ” 54. (juardian means a person having the care of 

defined. person of another or of his property or of both. 

Three olaases of 55, [[) A guardian may be natural, testamentary, 

guardians. appointed by the court. 

(2) A natural guardian is one who is entitled under the personal law to 
which he is subject to act as the guardian by virtue of his relationship to the 
minor. Such guardian is also called a dc facto guardian. 

(3) A testamentary guardian is one so appointed by the father in his will 
for Ills children. 

f4j The Court may appoint or declare a guardian in accordance with the 
provisions of the Guardians and Wards Act, or the High Court might do so in 
the exercise of its inherent power. The guardian so appointed may be called 
the certificat(*d guardian, lie is also called a de jure guardian. 


OF NATURAL GUARDIANS. 


66 . The following relations are the natural guardians of the 
person and property of a minor in the order mentioned 

Natural Buardians 


(a) The (at her, 

(b) The mother. 


(c) The ])alernal relations. 

(d) The maternal relations. 


Marriage and loss of 97. (ij Neither re-marriage, conversion nor Joss of 

caste no disqualifioa caste is any disqualification to act as a guardian, 
tion. 


(2) Where a Hindu child becomes converted to an alien faith it is for the 
Court to consider whether it would be for the welfare of the child that it should 
be restored to its parents. 
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88. Where the minor is a member of a joint family governed by the 
Karta or guardian Mitaksbara law, the father, or in his absence, the elder 
of 00 parcenary. brother or other senior male member of the family is 

entitled to the management of the whole co-parcenary property including the 
minor’s interest. 

59. (1) A Hindu father may by his will, made orally or in writing, ap- 
Father’s power to ap- point one or more persons to act as a guardian or guardians 
point guardian by of his children after his death ; and in doing so he may 

exclude even the mother from her natural guardianship. 
The mother, liowever, has not a similar power to appoint a guardian by will 
though the Court may pay regard to her wishes so expressed. 

(2) Where more than one pe^rson are appointed guardians, unless the 
contrary is expressed or necessarily implied, it is competent to any one to accept 
the office though the others may disclaim or die. 

(3) Any guardian accepting office cannot resign at will. 

60. (1) The husband is the lawful guardian of his minor wife and is 

Husband his wife’s entitled to require her to live with him irrespective of her 
guardian, infancy. 

(2) After the husband’s death, tlie guardianship of her person devolves on 
the husband’s relations in preference to her paternal relations. 

61. (l) Any relations or friend of a minor, or the Collector of the 
Appointment or de- District in which the minor resides or has any property, 

olaration of a may apply to the court for the appointment or declara* 
guardian by court. of a guardian and the court may, on being satisfied 

that it would be for the welfare of the minor, subject to the rules herein 
stated, appoint or declare a guardian. 

(2) Where a guardian has been validly appointed by the father by his 
will, the court may not appoint or declare any other person as a guardian 
until he has been remo\^ed for any of the reasons stated in section 39 of the 
Guardians and Wards Act. 

(3) Where any parent and in the case of a married female, her husband, 
is available, the court may not appoint any other guardian unless it finds that 
the parent or the husband is unfit to discharge the obligations of that office. 

(4) Provided that in the case of other relations the Court will pay due 
regard to their natural claims to guardianship and may appoint any of them 
or some other person found best fitted to promote the minor s welfare. 

(5) Provided further that where the minor has attained sufficient 
maturity of intelligence and discretion, it will consult him and pay due regard 
to his choice of a guardian but will not be bound to appoint his nominee if it 
finds any other person better fitted to promote his welfare. 

(6) Any order passed by the Court acting under the Guardians and 
Wards Act may be set aside in a suit for the custody of the minor. 


62. (Ij One person may be appointed .guardian ot the person and 
Joint guardians of another of the property: and two or more persons may 
persons & property. appointed joint guardians of tlie person or of the 


property or of both. 

Court's jurisdictiou 
when limited. 


68. It is not competent to the court to appoint a 
guardian in respect of the property of a minor of which he 
has no present separate possession. 
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64. flj 'J'lie natural stuardian of a minor’s property possesses the power 
Natural guardian transfer any portion of the minor’s property in case of 

necessity or for the benefit of the estate. 

( 2 ) Provided that where the property comprises a family trade, the 
guardian has the power to transfer or pledge the property and credit of the 
firm for the ordinary purposes of that trade. 


68. The natural guard! in of a minor may enter into a contract or com- 
Natural guardian promise on behalf of his ward and do all other acts which 
may contract or com- are reasonable and proper for the protection of his pro- 


promise. 


perty and for his benefit. 


What acts bind 68. The guardian may bind llie minor in the follow- 
^'*^®*^* ing cases : — 

fl) By entering into a contract cliarging the minor’s estate. 

( 2 ) By acknowledging his debt before it is barred by time. 


Perional contract by 67. A guardian cannot contract in the name of a 

guardian. ward, so as to impose on ]iim a personal liability. 


68 . ( 1 ) A transfer made by the guardian may be avoided by the minor, if 

Transfer by guardian it is wholly or partially unsuppoi’ted by necessity or not 
when voidable for the benefit of the estate. 

( 2 ) Provided that in tlie latter case, the alienee is entitled to restitution 
of the money paid for sucii necessity or benefit. 

(3) Provided further, that where the bulk of the consideration is support- 
ed by legal necessity, the court may, instead of setting aside the transfer, 
order payment to the transferor such consideration as is not supported by 
necessity or benefit. 

69. A guardian cannot bind his ward by an act not 
purported to be done on his behalf. 

70. A transaction entered into with a minor is only 
voidable at the option of the minor. 

71 fl) A minor is bound by the result of a suit to 
wliich he was a party, if he was properly represented 
tlierein. 


Guardian must act 
as such. 

Minor’s privilege is 
personal. 

Minor’s liability 
under decree. 


(2) Provided that if any decree be passf‘d on a compromise, such compro- 
mise must be s inctioned by the court. 

(3) Provided further that no decree obtained by consent has any effect 
against the minor unless it was consented to by his natural or certificated 
guardians. 

(4) But no decree so obtained has any effect against him if it was secured 
by the fraud or misconduct of such guardian. 


Right to custody, 
dianship. 


72. A guardian of the minor’s person has the right 
to the custody of his ward during the period of his guar- 

CHAPTER VII. ^ 

Law of Maintenance, 


Personal obligation 73. A person is personally bound to maintain the 

to maintain certain following persons : — 
relations. 
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(a) his minor sons, whether leRitiniale or illegitimate; 

(/;) his unmarried daughters ; 

(a) his wife so long as she is chaste and remains under his roof and 
protection ; 

(d) his aged father and mother. 

Husband*s oonver 74. A wife who is entitled to maintenance does not 

sion immaterial. forfeit her right by her husband’s conversion to another 
faith. 


75. No mistress of a Idindu has any right of maintenance unless she had 
Mistress’s right to been kept by him until his death, in wliich case she be- 

maintenance . comes entitled to maintenance out of the estate in the 

hands of his heirs, so long as she remains chaste. 

76, (IJ d'lH‘ manager of a joint Mitakshara family is bound to 
Manager’s duty to maintain all male members of the family, their wives and 

maintain. their children, and on the death of any of the male mem- 

bers, he is bound to maintain his widow and his children. 


(2) The obligati<m is commensurate only with the possession of family 
property. 

(3) The same principles apply to cases governed by the Dayabhag law 

(4) The holder of an impartible estate is bound to maintain all those who 
are customarily entitled to maintenance. 


77. Where a son or other heir is excluded from inheritance hy reason of 
Maintenance of dis- disability he is entitled to maintain himself and his 
qualified heir. family out of the property which he would have inherited 


bukfor.bis disability. 


78. (ij The widow who does not succeed to the estate of her husband as 
Widow’s right to his heir is entitled to maintenance out of her husband’s 
maintenance. separate properly, or out of the property in which he was 

a co-parcener at the time of his death. 


(2) Save and except as above, she has no absolute right of maintenance. 

(3) Her right of maintenance is not forfeited by reason of her having 
lived apart from her husband in his life-time without any justifying cause. 


(4) The widow does not forfeit her right of maintenance by reason of 
her living apart from her husband’s relations unless she does so for immoral 
or improper purposes. 

(5) Continued chastity is a condition precedent to the widow’s right to 
maintenance. But she is allowed a locus penitentioi so that if she reforms 
and leads a continent life, she becomes entitled at least to a starving main- 
tenance. 

(6) Maintenance is not a charge upon the estate, but may be so made by 
contract or a Court s decree. 


79. The widow is as of right entitled to reside in the family dwelling 
Widow’s right of house. This right cannot be defeated by a sale of the 
residence. house to a purchaser with notice. Even in the case of a 

purchaser without notice she cannot be evicted unless she is provided with 
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another residence. But she has no such right wliere the sale is contracted by 
the husband or is for a debt binding upon her. 

No torleiture on 80. Mere loss of caste does not deprive' a person of 

loss of caste. ]iis right to maintenance. 

Amount of main- 81. (1) In fixing the amount of maintenance payable 

to a widow, regard must be had to the following facts : — 

(a) the income of the entire estate, 

(b) the position and status of the deceased husband, 

(c) the value of his estate, 

(d) the stridhan in her possession, and, 

ie) her reasonable wants. 

(2) Provided that the amount of maintenance shall in no case exceed the 
annual profits of the sliare to which the husband would have been entitled to 
on partition, if living. 


When widow disen- 82. The widow has no right of maintenance in the 

titled to mdintenaince. following cases 


fl) If she has sufficient stridhan or otlier means of support from the 
income of which she can maintain herself. 

(2) If she had once received sufficient allotment for her maintenance 
which she has since dissipated. 

f3j If she is re-married. 

(4) If she is leading an unchaste life. 

(5) If she is living apart from her husband’s family for immoral or 
improper reasons. 

83. The amount of maintenance is liable to variation with the change 
Change of main of circumstances of the family and tlie value of the es- 
tenanoe. tate. 

Debts due from the family take precedence over 
Priority of debts widow s claim for maintenance. 


Maintenance a per- 85. (l) The right to maintenance is a personal right 

sonal right. and cannot be transferred. 


(2) A right to maintenance cannot be attached in execution of a decree 
though arrears of maintenance may be so attached or transferred. 


Illustration. 


.(4, a Hindu transfers SuUanpur to his sister-in-law /i, in lieu of her claim against 
him for maintenance in virtue of his having become entitled to her deceased husband’s pro- 
perty and agrees with her that, if she is dispossessed of Sultanpur, A will transfer to her an 
equal area out of such of several other specified villages in bis possession as she may elect. 
A sells the specified villages to C, who buys in good faith, without notice of the agreement. 
B is dispossessed of Sultanpur. She has no claim on the village transferred to G. 

86 . A person cannot defeat the right of his wife or widow to maintenance 
Maintenance cannot by disposing of his entire property by gift or devise and 
be defeated by gift or if he does so, she has the right to enforce lier claim against 
the donee or devisee as the case may be. 
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87. The right to maintenance <jr residence may he enforced, against all 
Right when enforce transfere^-s and devisees of the property liable to the claim, 


able a g a 
transferee. 


nst except a Z/ewa /iV7e transfeiee for valuable consideration 
paid for a purpose binding upon tlie claimant, or one 
without notice of the right. 

88 . Maintenance is payable out of and may be cliarged on any property 

of the j) Tson personally liable for it ; otlierwise it may be 
Charge for mainte- charg ‘d on and is payable out of the joint family or in- 
lierited property according to the nature of the right. 

89. A p ason eiiLitled to maintenance mxy sue fora declaration of his 
rigid and combin^" therewith a claim for a past and future, 
maintenance with or witliout a cliarge to be created on any 
property liable to the claim. 

90. (V A suit by th(' widow for maint(mance must 
be brought against all or any of the heirs in possession of 
the estate liable to the claim. 


nance. 


Suit for 
anoe. 


mainton 


Parties to a mainte- 
nance suit. 


(2) But if tlie suit be to declare or enforce a charge, then all ])ersons 
interested in the estate must be joined. 

91. fl) A decree ff)r maintenance must fix dates for tlie periodical pay- 
ments of tlu‘ amounts decreed, giving directions for its 
Maintenance decree, execution and wlierc it is charg^xi on any estabs it must 
contain directions for a sale of the propeiay cliarged, so 
far as may be in accordance with (). 34 Rr. 4 and 5 of the Code of Civil 
Procedure. 

(2) A decne charging any property for mainl(mancc may be executed in 
accordance with the law regulating the (‘nforcement of a charge. 


92. A suit for a declaration of a right of maintenance must he brought 
Lin Ration for reco- within 12 years from the time wJicn the right is denied, 
and a suit for arrears within the same period from the 
time when the arrears are payable. 


CHAPTER VIII. 
'Phe Joint Family. 


93. “ Issue ” of a person means and includes Jiis son, son’s son and 

“ Issue ” defined. son’s son’s son by legitimate descent, or valid adoption. 

Ancestral property 94. (1) Ancestral property means property which 

defined. a person inherits from his father or father’s father or 

father’s father’s fatlier ; and 

(2) all property acquired out of the income of such property, 

Joint property de- 95. (1) The joint propnrty of a joint family, compri- 

fioed. ses the following properly namely ; — 

(a) Ancestral property inherited by a member of the family from a 
direct male ancestor not exceeding three degrees higher than liim- 
self. 

ih) Acquisitions to the property made with the help of joint ancestral 
property. 
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(c) Property acquired by members of the joint family. 

(d) Property acquired with the help of nucleus of ancestral property. 

(r) Property separately acquired but thrown into the common 

stock. 

(2j Such property may be called co-parcenary property. 

(3j And members of th^' family possessing a share therein may be called 
co-parceners. 

Self-acquired pro- 96. (l) The following property constitutes the self- 

perty deiiued. acquisition of a member of a joint family : — 

(a) property acquired by inheritance from a lineal ancestor more than 
tliree degrees remote or from a collateral or from or through a 
female relation. 

ih) property acquired by gift or devise. 

(c) property acquired without detriment to tlie joint estate. 
id) property wliicii is the gains of learning or science acquired without 
substantial lielp from tlie joint funds, 
property which l^y its nature or extent or the mode of its acquisition 
is incapable of joint ownership. 

(2) When' ancestral property is blended with self-acquired property in 
such a manner that it is impossible to separate the two, tlie whole may be ^ve- 
sumed to be self-acquired. 


Tllustraiions. 

(rt) A a TDomber of a oo-parcenary receives the gift of a village from his father in-law as 
his marriage dowry. The village is his self -acquisition. 

(6) The father of a co parcenary gives half of his self-acquired estate to his son A, and the 
other half to his daughter B, using appropriate words to convey an absolute estate. The 
eatate is the self acquisition of A and the stridhan of B. 

(e) A, B, member of a co parcenary, insured his life and purchase ! the insurance premia 
out of his salary. The insurance money is his self-acquisition. 

(d) A who had received a general education out of ihe joint funds, ac juire.s property 
out of his savings made in the practice of his business is vakil, contractor, or as^.rologer. 
The property is his self-acquisition. 

(e) A purchased land at a court auction m execution of a decree for money 

of a co-paroenership. It is hia solf-ac<iuisition, for under S. GH (1) of the Civil Pre- 
oodure Code, no evidence is admissible to show that the purchase was on account of the joint 
family. l. 

(/) A member of a co parcenary receives a grant of a a impartible estate. The estate is 
his self-acquisition as by its nature it is incapable of joint ownership, 

97. (1) The term legal necessity” implies such pressing requirement of 

“Legal necessity” the family or of the estate which the law regards as suffi- 
cient justification for contracting a debtt or for the 
transfer of the joint estate. 

(2j In particular and without prejudice to the generality of the foregoing 
principle, the following objects constitute such necessity : — 

(1) Debt of the father. 

(2) Payment of Government Revenue. 

(3j Maintenance of co-parceners and of their wives and issue. 

(4i Marriage expenses of co-parceners and of their daughters. 
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(5) Performance of the customary family and funeral ceremonies. 

(6j Costs of litigation in recovering or preserving the estate. 

(1) Cost of defending a membei of the joint family prosecuted for an 
offence. 

98. The term ‘T-nefit” includes such protection or preservation or im- 
“ B fit ” P^'^^vement of the family estate^ or the maintenancei edu- 

enc 6 ne . nation, or advancement of its members, as may. due re- 
gard being had to ail the circumstances, be considered reasonable and proper. 

Constitution of 99. x\ Hindu family is constituted of the following 

Hindu family. members; namely : — 

(1) Persons descended from a common ancestor and related to one 
another as sapindas. 

(2) Collateral relations descended from a common ancestor in the male 
lines. 

(3j Persons who arc adopted into the family. 

{4j Hie mother, the wives and widows, of tlie male members, and un- 
married daughters. 

100. fl) A co-parcenary is a joint family comprising a com n),Qn . male 
Co-parcenary and ancestor with his lineal descendants in the male line not 

coparcener defined. more than thr^ degrees remote from him, or of the last 

holder of a share of his property. 

(2j A co-parcener is a male related not more than three degrees remote 
from a direct ancestor who owned an estate or was entitled to a share therein. 

No co parcenary by 101. 'Che relation of co-parcenership arises by law. 

contract, cannot be created by contract. 

Normal state of 102. (Ij The normal state of a Hindu family is one 

Hindu family jointness in mess and estate. 

(2) As such, it may be presumed that 

(a) Such family continues to remain joint until the contrary is shown. 

(b) Where property is shown to have been once joint family property 

it is presumed to remain joint until the contrary is shown. 

(cj All property acquired by or in the possession of a joinl member 

is joint property. 

{d) Where there is a nucleus from which property may be acquired, 
any property acquired with its aid by a member is joint 
property. 

(3j Provided that no presumption in the last case will arise where it is 
admitted or proved that there has been separation from the joint family. 

Coparceners’ acqui- 103. (Ij All acquisitions made by the manager of a 

sition presumed joint family in the ijame of any of its co-parceners will be 
presumed to be made out of its fund and for its benefit. 

(2) But no sucli presumption arises where the property stands in the name 
of a non-cO“parcener. 

Co parcenary 104. Except in the case of a trading family, the 

manager. father and in his absence, the next sen io> L male relation? is 

the rightful manager of a co-parcenary. 
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Manager’^ powers, |05 manager possesses the following powers : — 

(1) He is entitled to be in physical possession of the joint property and 
perform in respect of it, all acts of management. 

(2) As such, he may realize and expend its income at his discretion. 

(3) He is not accountable to his co-parceners for liis management, nor 
liable to them for nis negligence or mis-management. 

(4) Ho is, however, liable if he has fraudulently mis-appropriated any of 
its income, or spent it on purposes not binding on the family. 

(5) He is entitled to contract debts and alienate or charge tlic joint estate 
for family necessity, or for its benefit. 

(6) He is entitled to represent the co-parcenary in all suits and jjroceed- 
ings affecting its interests, to make contracts, give discharge, pass receipts, ac- 
knowledge debts, refer to arbitration, compromise any claim or dispute affecting 
it, and generally to do all such acts as he may consider necessary or to its 
benefit. 

(7) He is the dc /ac/o guardian of the co-parcenary interest of minor 
members of the family. 


Powers of other 106 . The provisions t'elating to the power of the 
managers manager of a joint family generally apply to — 

(1) The manager whether subject to the Mitakshara or the Dayabiiag 


(2j The widow managing property inherited by her minor son. 

(3) Guardian of a minor’s estate. 

(4) Manager of a religious endowment. 

(5) Manager of the estate of a lunatic. 


107 . (ij Tile manager is entitled to make such gifts or presents either 
Gift by the mana- to the members of llie family or strangers as are usual 
or customary. 

(2) And the father and in his absence, tlic mother, has in this respect even 
a larger discretion, being entitled to nuike it al any time to a reasonable extent. 


108 . il) rhe father is entitled to alienate tlic co-parcenary property 
Father’s additional to satisfy his antecedent debt contracted by Jiim for a 

powers. purpose which is neither illegal nor immoral. 

(2) In other respects, he possesses the same power as any other manager. 

Explanation . — A debt may be imprudent or improper without being illegal 
or immoral. 

109 . Subject to any law for the time being in force and the nature of 

the estate, every co-parcener other than the father and the 
Co-parcener’s rights manager possesses the following rights in respect of the 
1*^*®*’ co-parcenary property 

fl) He is, subject to the provisions Iiereinafter contained, entitled to call 
for th(j partition of Ins share. 

(2) Until partition he is entitled to joint possession. 
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{3j He may restrain any illeo^al or improper acts of the other co-par- 
ceners in respect of the co-parcenaiy. 

f4) He and his \vif(^ and children are entitled to be maintained out of the . 
co-parcenary funds. 

(5) He may alien liis sliare with the consent of his co-parceners or for 
family necessity but in Bcn.^al lie may do so as ol right, and he may do the 
same in Bombay and Madras for a valuable consideration. 

f6) His interest is liable to variation with the members of the co- 
parcenary, [lut in Bengal it is fixed. 

(7) Except in a suit for partition a co-parcener cannot recover the 
profits of his share or separate possession of any portion of the joint property. 

iS) II is powei over his separate and self-acquired property is in no way 
affected by his interest in the co- parcenary. 

Manager’s fi-aud No manager can exercise his power in fraud 

of the co-parceners. 

111 . (1) An ancestral family trade devolves upon members of a joint un- 

divided family and the partnership is not dissolved by the 
trading amily death of any of the members, nor can any one of the 

partners when severing his connection with tlie business, 
ask tor an account of iiast profits and losses. 

f2) Wlierc a joint Hindu family carries on an ancestral trader it becomes 
a trading family and is then governed— not by the rules of co-parcenership — - 
but by the co-parcenary rul 'sas modified by the incidents and exigencies of trade. 

(3) In iiarticiilai and without prejudice to the generality of the fon^going 
principle, tlie lules a])plicable to them are as follows : — 

(1) Any member may be appointed the accredited manager and agent 
of the firm. 

(2) Sucli manager or agent may carry on the trading business of the 

firm. 

(5) And for tlial purpose, he mav pledge the credit of the joint family. 

f4j He IS not accountable to them for past profits and losses. 

(5) Whether major or minor, all members are equally liable to 
the extent of their shares for payment of such debts irrespective of whether 
they were incurred for necessity of the firm or whether the creditor had not in- 
quired into the purpose and necessity of the loan. 

(6j And ev(m if the manager had incun ed loans with intent to defraud 
the family. 

(7) 4'iie manager may sue or be sued on behalf of the firm without being 
under the necessity of impleading its other members. 

Explanaiion. — The rules hereinbefore stated are equally applicable whe- 
ther the trading business be an ancient family business or one started by the 
joint family ; or whether it be carried on by the family alone or in partnership 
with an outsider? provided that wliere the business is not ancestral the share 
of the minor co-parcener is not liable without reference to legal necessity or 
benefit of the family. 

Excepiion. — But nothing heieinbeforc contained applies to a trading 
partnership composed only of certain members of a joint family with or with- 
out outsiders. 
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CHAPTER IX. 
J)AYABiiAG Joint I'mviily. 


Dayabhag family 112 . In a family comprising' the fallier and Ins sons 

with father as and grandsons, the father is absolutely entitled to all 
property whether ancestral, or Ihs self-aquired property. 

113 . Except where t)u‘ father is alive, tlie Dayabliag joint family is 
Other Dayabhag as regards its management and the rights of meml)ers, 

families suiqect to the same rul<‘s as tlie Mitaksliara family, 

except that : — 

(a) A co-parcener may alien his share by sale, mortgage, gift or devise: 

(b) Women are not disqualified from becoming co-parc^‘ners. 


CHAPTFtR X. 
Debts. 


114 . A debt is a pecuniary obligation arising out of a contract express or 

Debt defined. implied, or from a lu'each of civil duty. 

115 . 'The liusband and wife are not hal)le for the d das conti acted by 
Debts! of husband e^ach other except in the following cases 

and wife. 

(a) Where they wt're contracted by one as the agent of the otlier. 

(b) Where they were contracted for houseliold necessaries. 

✓ 

116 . i\) A co-parcener is liable to pay his own d^bts personally and out 

of his separate property or co-parcenary interest so long as 
Liability for personal lie is alive but on his death it cannot he recovered out of 
liis co-parcenary interest unless it was attached during his 

life-time, 

(2) Provided that wliere tlie debt was due from tlie father and is not 
illegal or immoral, both his son and grandson are, on his deatli, liable to 
to pay it to the extent of the assets inherited by them from the father or the 
grandfather. 

8on*sliabiliby limi- 117 , (1) d'he son s liability to pay his father’s debt 

ted to inherited assets. limited to the assets inherited by him fioin his father. 

f2) His separate property is exempt from payment of such debt. 

(3j The son in this section includes a grandson. 

Not liable after 118 , The son is not liable to pay his father’s debts 

separation, incurred after his separation. 

When the son is per- 119 . (l) The father’s debt is not a charge upon the 

sonally liable. inheritance. 

(2) But as heir, the son becomes personally liable to pay the father’s debt 
if he has alienated the inherited property, otherwise than in due course of ad- 
ministration, with the intention of avoiding his liability. 
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Heir’fl liability to 120. (l) Tlio debts of a person must be paid by the 
pay ptedecesaor’sdebtf?. heir wlio iiilicrits his estate to the extent of his inheri- 
tance. 

(2) The heir to an impartil)ie estate is liable to pay all the lawful debts 
of his predecessor out of the estate. 

(3) 'The widow is liable to pay her Jnisband’s debts which she may pay 
even though l)arred l)y lime. 

(4j The rule stall'd in clause (ij applies equally to donees to the extent 
provided in Rs. 127 and 128 of the I'ransfer of Property Act 


121 . 

Bond fido transac- 


tion with niana^or. 


Where the manager or the heir contracts a debt or transfers property 
for consideration, alleging the existence of justifying 
necessity or I)enefit, it will as between the creditor or the 
transferee on the one part, and the manager or the heir 
and oth.er i^ersoiis (if any) affected l)y the debt or the transfer, on the other 
part, be de-^ined to have existed, if the creditor or transferee as the case may 
be, after using reisonable care to ascertain the existence of such circumstances, 
lias acted in good faith. 

The same rule extends to the father contracting a debt or transffn*ring 
properly in consideration of an antecedent debt. 


lllusiraiions. 


(d) A, the manager, represents to B that the joint family property was proclaimed 
for sale for non-piyment'af revenue B enquires and learns that it is so He advances 
money to it. y>' sues .4 and the other members for Ins dobt when it appeared that ^4 had 
deceived B. B, however, shows that he had made independent enquiries which corroborated 
A's statement B may recover on the basis of it’s statement* which binds the family. 

(h) A, Hindu -widow, who.se husband has left collateral heirs alleging that the 
properly held bj her as such is insuffioient for her maintenance, agrees for purposes neither 
religious nor charitable, io sell a field, part of such property, to B. H satisfies himself by 
reasonable enquiry that the income of bUe property is insaffioient for A’s mamteoanoe 
and that the sale of the field is necessary, and. acting in good faith, buys the field from A. 
As between B on the one part, and A and the collateral heirs on the other part, a necessity 
for the sale shall be deemed to have existed. 

122. Where a transfer by the manayier is found to be void its effect 
Effect of invalid upon the interest of the transferor is subject to the 
following rults.— 

flj Where the transfer was voluntarily made by the manager subject to 
the Mitakshan law as applied in Behar, United Provinces, Oudh and the 
Punjab, it is wholly void, subject, however to such restitution and compensation 
to the transferee as the requirements of equity may demand. 

U) Where, liowever, in the provinces last mentioned, the transfer is 
involuntary, and in all other provinces whether it is voluntary or otherwise, on 
the transfer being found void against the joint family, the transferee is 
entitled to obtain his transferor’s interest therein. 

(3j Without prejudice to the generality of the rule stated in clause 1, due 
regard will be had to the following facts: — 

(/) The representation made by the transferor as to the necessity of 
the sale. 

(.?) The enquiries, if any, made by the purchaser into the same. 
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(3) Improvements made by him. 

(4) The fact tliat unconditional rescission of tlie sale will benefit the 
transferor. 

(5j Collusion betw('en the transferor and his co-parceners. 

(6) Acquiescence and delay in challenging the sale. 

Creditor’s suit again- |23. (1) The unsecured creditor suing the son for the 

st he eon. recovery of his father’s debt must prove the debt. 

(2) It is then upon the son to prove that the debt was non-existent, or 
that it was illegal or imniorah of which fact the creditor had notice. 

(3) The creditor may then show that he had made the loan after reason- 
able inquiry being satisfied that it was required for a purpose neitlier illegal nor 
immoral. 

121. In a suit on a mortgage executed by the father or manager against 
Tvlortgageo’s suit other co-parceners it lies on thf' mortgagee to prove 

agams co-pircanors. contracted for a purpose l)inding upon 

them. 

125. In a suit instituted to enforc'^^ a mortgage executed by the manager, 

the other mf^mbers are proper parties, but tlieir non- 
oin( er o par les. joinder does not exempt them from liability, if it appears 
that they were sufficiently represented by the manager. 

126. fl) It lies on the co-parcener suing for recovery of joint property 
Burden where pur- sold by the manager to prove that the sale was one which 

ohasec is in posses- t)y its nature and purpose, did not bind his interest, and 
that the purchaser had notice of it. 

(2) In a sale made in execution of a decree obtained against the manager 
the court will presume that the purchaser, if a stranger to the suit, liad no notice 
of anything that does not appear in the decree 

127. (1) A decree passed against the manager in respect of a liability 
Effect of decree incurred within the scope of his authority is enforceable 

against the manager. against the other members of the joint family though 
they may not have been parties to the suit. 

(2) But in such case the other members are not precluded from contesting 
the authority of the manager or the binding iiciture of tlie debt. 

(3) Where a decree directs sale of the right, title and interest of the 
defendant in any property, the question whether the sale so made suffices to 
pass the entire estate of which the defendant was the manager or only his own 
interest, is one of construction and intention to be gathered from the proceed- 
ings and other circumstances of the case. 

(4) In particular and without prejudice to the generality of the foregoing 
principle, in determining this question the following facts are material 

(а) The nature of the contract, if any. 

(б) The character of the debt. 

(c) The capacity in which the defendant is sued. 

id) The intention of the court. 

D 
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fe) 'rhe price paid by the purchaser. 

^f) And any fact whicli shows what interest he intended to purchase. 

Jllmtraiions, 


A deoree is passed against the father A, for sale of his interest in mouza B, which is his 
family property. 0 objects to the saU of anything beyond interest therein on the 
ground that the deoree was obtained for A*s immoral debt. He fails to prove it. The sale 
conveys the entirely of B. 


Rule of Damdupat. 


128. fl) No debtor is liable to pay at the same time 
interest which exceeds the principal. 


(2J This rule extends only to the areas witliin the original jurisdiction of 
the Calcutta High Court, the Presidency of Bombay, Sindh and Bc rat. 

(3) It does not apply to the following cases: — 


(a) Where the debtor is not a Hindu. 

(/;) Where the creditor is liable to account. 

(cj Where th(' debtor agrees to the capitalixatioii of interest. 
(d) Where the debt merges in a decree. 


CHAPTER XT. 
Partition. 


Partition defined. 


129. (Ij Partition is the intentional severance of 
co-parcenary interests by membfTS of a joint family. 


(2) An unequivocal expression of an intention to separate such interest 
may amount to partition. 

f3) Partition may be (effected by the definition of rights or by the division 
of property by metes and bounds. 


Family 

ment. 


130. (\) A family arrangement is a settlement by 

arrange- members of the joint family as to the mode of enjoyment 
of their property. 


f2) It differs from partition in that it is an agreement for separate enjoy- 
ment by members without determination of their rights. 


When a family ar- 131. (1) A family arrangement cannot be set aside 

rangement may be set except for coercion, fraud, misrepresentation or undue in- 
S'Bide. fluence. 


(2) In particular and without prejudice to the generality of tbt' foregoing 
rule it may not be set aside upon any of the following grounds : — 

(a) That there was no consideration to support it. 

(b) That it has transferred property to a person without any right. 

(c) That it was unfair and such as no court would support upon its 

merits. 
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{d) That it was made by mistake of either party. 

f3) It may, however, be set aside on the ground that it was not bona fide or 
that there was no dispute. 

f4j But before giving weiglit to these considerations due regard must be 
had to the time during which the arrangement has been acted upon or has re- 
mained unchallenged. 

Illustrations. 

(а) A disputes B’s legitimacy. Ho afterwards compromises his claim with B on the 
basis of legitimacy. A cannot afterwards repudiate the compromise on proof of B’s illegiti- 
macy. 

(б) A, B, and C arc three brothers. On a distribution of the family estate C receive? 
an allotment cf land in lieu of maintenance. He did not claim nor was allowed any share. C 
is bound by the arrangement. 

(c) A transfers to B property by mistake. B accepts innocently. The transfer is valid. 

{d) A and B partitioned their property in mutual ignorance of their respective legal 
rights. The partition is binding 


Whom it binds. 


132. A family arrang-ment binds botli the parties 
and their legal representatives. 


133. No writing is required to eff^^ct partition, but if it is reduced to writ* 
^ ing, which purports or operates to cr(‘at(‘, declare, as- 

sign, limit or extinguish, whether in pres^^nt or in 
future, any right, title, (jr interest, whether vi'sted or contingent, of the value 
of Rs. 100 and upwards, to or in immoveabl(' prop Tty, it must be stamped 
and registered. 

Illustrations* 

(a) A an*d B divide their property in 1918 Next year A desiring to mortgage his share 
to C, C demands evidence of his separation. A and B reduce it to writing. The writing though 
it relates to immoveable property over Ks. 100 in value, is not compulsorily registrable be* 
cause it is a written memorandum of a past partition. 

(h) Ji and 73 having a valujiblo estate agree 1 3 divide it by exchanging lists of the 
property which falls to the share of each party The listt re(]|uire registration if they were 
intended to evidence partition. 

(c) .4 and 73 appoint an arbitrator who delivers an award dotiiling the division of 

property. A and B both sign it in token of their aoceptinoe The award is converted into 
a partition deed and must be registetel if it affects Uud over Hs. LOO in value. 

134. The following persons are entitled to claim 
Persons entitled to partition of joint property : — 
partition. ^ 


(1) Adult co-parceners not disqualified for inheritance. 

(2) Minor co-parctmer, if the partition of his share would advance or pro- 
tect his interest. 

(3) A co-parcener’s transferee acquiring a partible interest in the joint 
property. 

0o-widow*8 right to 136. (l) A co-widow is entitled to the partition of 

partition. her life-interest in her husbands estate. 

(2) But such partition is not absolute and does not in the absence of an 
express agreement to the contrary, determine her co-parcenary right of survi- 
vorship. 
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Female shares ou 
partition. 


136. Subject to any local law or usage to the con- 
trary, tlie following female relations are each entitled to a 
share on partition : — 


(l) On a partition between the father and his sons, or between the sons, 
tlieir mother and tlK'ir grandmother are entitled to a share which with the 
stridhan received from their husband or the father-in-law must equal a sons 
share. 


(2) And unmarried daughters are entitled to a quarter of a son’s share, 

(3j On a partition between hc^r sons or grandsons a widow is entitled to 
a share equal to that of a son’s son. 

Exception . — 'riie wife or the widow in Southern India is allotted no share. 


137. A person otherwise entitled to partition may 
When partition re- disqualified from enforcing it for any of the following 
■ reasons: — 

(a) If he has entered into a valid agreement against it. 

(W If the property is subject to a family arrangement. 

(cj If the parties have already becom*.* otherwise separate. 
id) If lie has relinquished his share in the joint property. 


Partial Partition. 138. (l) Partition may be general or partial. 

(2J Partition is general where all members join in partitioning their joint 
property. 

(3j It is partial when some of them separate, leaving the rest joint 5 or 
where all divide only some of their joint property. 

(4j Partial partition cannot be made otherwise than by the agreement of 
parties, except where it is otherwise indispensable or would be equitable or 
convenient to the parties without prejudice to the rights of the co-parcenary. 

(5) Without prejudice to the generality of the foregoing general rule such 
partition may be permitted in the following cases : — 

fij Where partial partition is permitted by any other law. 

(iij Where different portions of the family property are situate in different 
districts. 

(iiij Where the portion excluded is impartible. 

(iv) Where the portion excluded has already been partitioned or is the sub- 
ject of a family arrangement. 

,(v) Where the portion excluded is not in the possession of co-parceners 

(vij Where the portion excluded is held jointly with a stranger who has 
no interest in the family partition. 

(vii) Where the defendant has no interest in the portion excluded. 

fviii) Where the property was omitted or excluded from a previous parti- 
tion. 


Ill'ustraiiom. 

(а) A, B, and C. are three joint brothers. A decides to separate. He cannot compel both 
B and 0 to separate from each other. 

(б) A, B, and C, jointly own properties D and JS. A claims partition of He cannot do 
go unless B and C agree. 
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Distri b u t i 0 D 0 f 
•hires. 


139 In the abs«,nce of any contract to the contrary, 
co-parceners are entitled to shares at partition according 
to tlie following rules : — 


(l) Each member is presumed to represent himself and Ins sons whose 
share is included in the share allotted to him. 


f2) Brothers Uike eciual shares 5 and the share of a l)rotluT wlio lias died 
is represented by his sons, grandsons and great grandsons. 


(3) As between different branches of a family shares are given per stirpes 
and as between the sons of the sime father per capita. 


But this rule does not apply to a partial partition. 


140. (1) Separation may be proved by any declaration, act or conduct of 

Proof of separation. P^^ty entitled to partition showing an intention in- 
consistent with jointness. 

(2j In particular and without prejudice to the generality of the foregoing 
rule separation may be presumed from the following facts: — 

(a) Cesser of commensality and joint worship. 

(b) Separate enjoyment of portions of the property, or of their income. 

(c) Division of income. 

(d) Agreement to divide the income in definite shares. 

{c) Separate definement of shares. 

(J) Separate transactions of tlu' co-parceners between Ihemselves with 
others. 

(3) An act of a stranger sucli as attachment and sale of a co-parcenary 
interest does not suffice to effect separation. 

f4j Conversion of any co-parcener to an alien faith sueJ) as Christianity 
or Mahomedanism has the effect of separating ipso facto the conv^eil from the 
co-parcetmry. 

Parties to partition. Any person entitled to chum partition may 

sue tor it. 

(2) All persons entitled to a share therein are necessary parties. 

(3) But a person in possession of any property under the joint family is 
not a necessary party. 

Ilkistrations . 

(а) A, B and C are co-paicenere. /> is their mother who is also entitled to a share. A 
wishes to separate from B and C. He must sue both B and C impleading his mother D. 

(б) A. B and C are co>paroenera. D the wife of a predeceased brother is in possession 
of a village given to her out of the family estate in lieu of her maintenance. A sues for a 
general partition. j3 is not a necessary party as she has no right to a share. 

142. (1) Except as otherwise provided in this behalf, a suit for partition 

a. - 1 . * M must relate to aH proi^erty partible at the time and subject 

i 0 par 1 jurisdiction of the court in whicli the suit is insti- 

tuted. 

(2) Where however, sucli properly is situate within the jurisdiction of 
more than one court suits may be brought in the several courts possessing the 
requisite jurisdiction. 
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143. (1) Every person entitled to n share may demand the partition of 

„ , , .... his share in specie and such partition may be made except 

Mode of p^tifon. circumstances next following 

(2) Wh('re the thin^ hy its nature indivisible. 

(3) Or wliere its partition /// will destroy its intrinsic value or be 
otherwise inconvenient, 

(4j Where its salf‘ is demanded and justified by the Partition Act. 

Mutual non liabi- 143a. (1) Partition must be made only of such 

lity to account jiroperty as is available at the date of demand. 

(2j In the absence of fraud or misappropriation the manager is not liable 
to account to the co-parceners for past transactions or to pay them mesne 
profits in respect of property in his possession. 

(3j Provided that if partition is demanded and refused or a co-parcener is 
excluded from joint or separate possession to winch he was entitled under an 
arrangement, he may be allowed mesne profits from the date of such refusal 
or exclusion. 

(4) Nor are the other members entitled to the cost of improvement or are 
accountable for the profits made from irroperty in their separate possession. 

Provision for debts, 

maintenance and cere- 144. In every partition provision should first be 

made for the payments of — 

(a) All family debts, 

(h) Maintenance of members entitled to it. 

ic) Upnayan and the marriage expenses of members payable by the 
joint family^ 

(d) Such religious and other ceremonies for whicli the joint property is 
liable. 


146, In a partition by metes and bounds the allotment of shares should 
Equities on disiri- he made as far as possible in conformity with the following 
but ion of shares. rules ; — 


(1) The separate possession of co-parceners of any property or which 
they have improved at their own expense should not be disturbed. 

(2) The predilection of co-parceners to any property should be respected. 

(3) Shares should be made as compact and convenient as the nature of the 
property would allow. 

(4) The bona fide transferee of a defined portion of co-parcenary property 
should be protected in his right as far as possible. 


(5) Inequalities of shares may be removed by payment of owelty. 


Whom a partition 
binds. 


146. A partition once made cannot be re-opened 
by the parties thereto except on the ground of error or 
fraud. 


All property placed 
into hotchpot. 


147. In a suit for a general partition every member 
of the co-parcenary is liable to bring into liotchpot all 
partible joint property. 
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PresumiHion of com- 148. Every partition i-^; presumed to b(' complete 

ploto partition person and the property. 


Bight of absent and 
disqualified co-par- 
ceners to re-partition. 


149. Tlic following persons arc; entitled to claim 
tlieir share of the property even after its partition : — 


fl) A co-parcener wlio being conceived at the date of partition is subse- 
cjuently born. 

f2j Any other son born aftor the partition if tlu' father had reserved no 
share for himself, 

f3j Absent cO“parcenei . 

(4j Disqualified co-parcenc'v on the removal of liis dlsqiialific.ation for 
which he was excluded from partition. 

( 5 ) A son of such qualified co-parcener, born after the paitition. 

150. (1) A dc'cree for partition may be preliminary 

Decree for partition, final. 

(2) A preliminary decree must determine and declare the shares of the 
several parties and ordcT the same to be partitioned by a Commissioner, or in 
the case of a revenue paying estate, by the Collector or his gazetted subordinate. 

( 3 ) The final decree must be confirmatory of the distribution made by the 
Commissioner or the Collector with such variations as the Court may be com- 
petent and think fit to make. 

. 151. flj A person may re-unite after partition with 

e union. fatlier, brother or uncle: 

(2) Provided that under the Mithila school any late co-parceners may 
re-unite. 

„ . 152. fl) Subji'ct to the following modifications, a 

re-unUe^relationT^^^*' re-united family is, for the purpose of succession, trc'ated 
as a joint family. 

(2) In a re-union between brothers of the whole blood and those of lialf- 
blood the former succeed to each other in preference to the latter. 

(3) Where brothers of the whole blood remained separate and only those of 
the half-blood re-unite» brotliers of the whole blood and those of the half-blood 
and their descendants inherit together. 

f4) Wliere only some brothers of the half-blood re-unite, those not re- 
united do not inherit. 

Burden of proving 153. He who relies upon re-union must prove it. 

re-union. 


CPIAPTER XII. 
Impartible Estates. 


Incidents of imparti- 154. An impartible estate .s subject to the following 

ble estate. incidents : — 

fl) The estate is held by one person at a time 



32 


THE HINDU CODE. 


[s. 155. 


iZ) Tlie holder for the lime being is the sole owner of the estate which 
lie may relinquish, transfer or devise in favour of any onc^ at his discretion. 

f3j Succession to the estate is ordinarily by primogeniture determined 
by the personal law adai)ted to tlu' tenure. 

(4j Tile successor lakes tlie estate subject to tlie burdtais created and the 
debts payable by his predecessor. 

(5) The heir-apparent has merely 3, spes successionis which he cannot 
partition, transfer or devise, nor is it liable to be sold in execution of a decree 
against him. 

(6) The sons and brothers of the holder are entitled to maintenance, 
the right of otlier relations to maintenance being determined by custom. 

(7) The estate does not lose its incidents of impartibility by the mere 
discontinuance of service attaching thereto, or by the fact that it is regranted 
after confiscation. 


(а) J, B and C arc three members of a joint family. An impartible {estate is granted to 
A. Jfe is separate property, though he remains joint with B and 0 as regards the other 
estate. 

(б) In the last case A has sons D and E. On A* a death his eldest son D will snooeed to 
A*s impartible estate and will be a oo parcener with B, 0 and E in the joint estate. 

(r) At B and C are members of a co-paroenary A is the holder of an impartible estate 
On his death the estate will devolve on his widow to the exclusion of B and C 

{d) A is the holder of an impartible estate. He becomes a rebel whereupon his estate is 
confiscated by Government who regrants it to his brother (7. It remains an impartible 
estate in the hands .’>f C. 

(e) But if in the last case, the regrant is to *'C and his heirs*’ then the estate loses its 
impartibility, for the “heir” of C cannot come in if the estate remain impartible. 

(/) A obtains a service grant which Is impartible. A discontinues the service. It does 
not affect the impartibility of bis estate. 

165. fH An impartible estate is not necessarily inall- 
Inalienable estate enable, though it may be so created by the terms of the 
grant, law, or custom. 

(2) He who alleges its inalienability must prove it. 

(3j Where an estate is alienable, the extent of its alienability must be 
determined by the law or custom which creates it. 

156. fl) Property acquired by the holder of an impartible estate out of 
its income does not partake of its character but is his self- 
accretions acquisition unless it is intentionally incorporated with 
it. 

(2) An accretion so made to an impartible estate also becomes impartible. 

Illustration, 

A the holder of an impartible Kaj acquires mouzas B, Ct and D out of its income. B 
0 and D, are managed by the same staff and their collection papers kept with those of the 
Baj. This is insufficient to show A^s intention to treat B, C and B as a part of bis Raj. 

Property is presum- 157. (ij All property is presumably partible and' 
ably partible. alienable. 

(Z) Impartibility and inalienability are the incidents of an estate which 
must be pleaded and proved in each case, 
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CHAPTER XIII. 

Succession to Impartible Estate. 


188 . In the absence of any law or custom to the contrary, succession to 
Q . . an impartible estate is subject to the personal law of the 

parMbiresfc^e ^ holder adapted to the nature of the tenure to the following 
extent : — 

(1) Succession is subject to the rule of primogeniture. 

(2) Where the holder is subject to the Mitakshara law, tlie heir is the 
eldest male issue of the deceased or failing him the eldest co-parcener. 

(3) Where it passes by survivorship from one line of descent to another, 
it devolves not on the co-parcener nearest in blood but on the nearest co-par- 
cener of the senior line, 

(4) Females are presumably excluded from succession in favour of co- 
parceners if the estate is ancestral, but if it is a separate acquisition of the 
holder they are entitled to succeed. 

(5) In a case subject to the Dayabhag school the heir is the eldest member 
of the class of persons who are the next heirs of the deceased. 

Explanation . — In the absence of custom determining seniority according 
to the seniority of the mother, seniority in age amongst brothers alone deter- 
mines the seniority, irrespective of the seniority of the mother. 

Illustraiiofis. 

(Note. — in the following illastrations A must bo understood to be the owner of an im- 
partible estate). 

(а) A dies leaving his son B aged 10 and a brother C aged BO. B succeed in preference 
to C. 

(б) A dies leaving his widow and a brother. The widow would succeed if the tjamindari 
is in Bengal, otherwise it will go to the brother. 

(c) A dies leaving him surviving B an elder brother of the half blood, and C a younger 
brother of the whole blood. B succeeds in preference to C in the Mitakshara country, while 
C will succeed in Bengal. 

id) A dies leaving two sons B aged 19 by his junior wife and C aged 10 by his senio^ 
wife. B sucoeeds. 

(e) A died leaving a grandson B aged 10 and a brother’s son (7 aged 20. B succeeds. 


CHAPTER XIV. 
Transfer of Property. 


Definition of pro- 159 . (1) Proi^erty is anything which may be the 

perty. subject of ownership. 

(2) It may be moveable or immoveable. 


Inalienable 

property. 


160 . Property of any kind may be transferred e.xcept 
as otherwise provided by any law for tiie time being in 
force and by the following clauses. — 


(a) The chance of obtaining a legacy on the death of a kinsman, or any 
other mere possibility of a like nature. 

E 
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(b) lies extra commerciwn. 

(c) Coparcenary interest except to tlie extent hereinbefore allowed. 

(d) Maintenance grant. 

(e) Personal grant. 

Repugnant condition. 161. Where an absolute estate is given by a trans- 

fer or devise with a condition superadded which restricts 
the grantee’s legal power of transfer or mode of enjoyment, the condition is 
void. 

(2) Such are the conditions against alienation and partition of the pro- 
perty or that the alienee should accumulate its income or submit to the control 
of certain trustees. 

(3) But there is nothing illegal in the grantor stipulating that the gran- 
tee sliall live in his house. 


Illustrations. 


(а) A devises bis estate to B on condition that be does not alienate it, Tbe devise is 
good but tbe condition against alienation is invalid and void 

(б) A devises bis estate to B and 0 on condition that it shall not be partitioned be- 
tv?een them. Tbe devise will take effect without the con*3ition which is void. 

(c) A devises his estate to an idol on condition that after defraying the cost of its wor- 
ship the surplus should maintain the family but thit it shall not be liable for any debts. 
Tbe devise operates as an onerous bequest in favour of the family but tbe condition as to its 
non-liability for debts is void. 

id) A bequeaths his estate to B but at the samf time provides that C will manage it for 
B. B takes the estate without being obliged to have it managed by (7. 

162. A propetuity cannot be created by transfer or 
Rule against per Revise, except for religious and cliaritable purposes, 
petuity. 

163. A direction to accumulate income is valid if limited to the period 
during which the testator is entitled to direct and control 
Accumulations course of devolution of property. 


164. The principle of election enacted in Chapter XXVII of the 
Succession Act, and S. 35 of the Transfer of Property 
action. applies to the transfers and bequests of Hindus. 


Transfer or devise 166. A person may transfer or devise his self- 

of self-acquired pro- acquired property, 
perty. 


166. (1) The manager, trustee, guardian, and the 

shebait are all entitled to transfer the property entrusted 
to their management for the sake of necessity or benefit 
of the estate or of the family members or the ward or the 
trust as the case may be, 


Power of the mana- 
ger, trustee, guardian, 
shebait, female heir 
to transfer. 


(2) The father of a joint family may transfer its property for the same 
purpose or for- the satisfaction of his own antecedent debts. 
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(3) The widow, and other female heirs possess similar powers of alienation 
for legal necessity or benefit of the estate. 


CHAPTER XV. 

Trusts and Benami I'ransactions. 


Form of Trust. 


167. (Ij No form is necessary to create a trust for 
reli.^nous or charitable purposes. 


(2) But a secular trust cannot bo created otherwise than as provided in 
Ss. 5 and 6 of the Trusts Act. 

Trusts valid and 168. A trust may be created for any lawful purpose, 

void. wlu'ther secular or ndigious. 


Benami Transfer. 


169. (1) A person does not acquire any interest in 

property by merely lending his name to another. 


(2) Where one person holds property for another, he will be deemed to 
hold it in trust for another. 


170. (1) There is no presumption in favour of benami and he wlio alleges 

that the apparent title is not the real titl(‘ must allege 
Proof of benami. prove it. 

(2) There is no presumption that a purchase made in the name of the 
child, wife or mistress is benami or by way of advancement, the question being 
one of intention which must be proved by the party asserting it. 


CHAPTER XVI. 
Gifts and Grants. 


171. Any adult may make a gift of his property or 
Who may make a interest therein over which he i^ossesses the power of 

8“'- disposal. 

Illustration 

A agreed by deed to pay to his sister and on her death to her daughter Ks. 10 per an lum 
from his self -acquired estate. The deed creates a oorrody or charge on the profits oihis 
estate which binds it in the bands of A^s widow. 


Gilt how made. 


172. A gift may be made in the form presented by 
S. 123 of the Transfer of Property Act. 


173, Subject to the provisions of Ss. 13, 14 and 20 of the Transfer of 
Transfer in favour Property Act, 1882, a settlement, gift, or devise may be 
of unborn person. rriade in favour of a person not in existence at the date 
of the gift. 


174. (1) A settlement, gift or devise to an unborn person may be made 

as provided by the Hindu Disposition of Property Act ; 
or in the Madras Presidency, as i>rovided in the Madras 
unborn person. Transfers and Bequests Act. 
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2) Provided that no restriction contained in these Acts shall limit 
or affect a disposition of property for a religious or charitable endowment 
or for the benefit of the public, for the advancement of knowledge, commerce, 
health, safety or any other object beneficial to mankind. 

Illusiraiions. 

{a) A gifts his property to li, a living parson, for his life, with remainder to C on his 
attaining his 18tb year. The gift is valid. 

(b) In the last case a son D is born to 0 before G*s estate is reduced to possession. D 
takes a vested interest in C’s estate on his birth. 

(c) A creates a trust for the benefit of his daughters B, C and D with a direction that 
if any of them marry under age, her share shall be settled so as to devolve after her death 
upon such cf her children as shall attain the age of 18. B, C, and D must be in existence at 
A*s decease and any portion of the estate which may eventually be settled as directed must 
vest not later than 18 years from the death of the daughter whose share it was. All these 
provisions are valid. 

(d) A gifts his property to B, a living person for his life, with remainder to G on his 
attaining his I9th year. The validity of the gift depends upon whether the gift will or will 
not vest in C within A*s own life time. If it does not, it is void being opposed to 8. 14 of 
the Transfer of Property Act and S. lOl of the Succession Act. 

Conditional gift oi 175. (IJ A gift or devise may be absolute or cond'i- 

devise. tional. 

( 2 ) A conditional gift or devise takes effect upon the fulfilment of the 
condition, except in the following cases 

(rt) Where the condition is a condition subsequent, 

(b) where it is illegal or immotal, 

(cj or is repugnant to the nature of the grant. 

(3) A substantial fulfilment of the condition may be sufficient if its literal 
fulfilment is impossible or impracticable. 

(4) A gift once completed cannot be revoked except on the ground 
which would suffice to cancel a contract. 


CHAPTER XVll. 
Wills. 


176. (1) Will is the expression of a personas wish 

“ j A ^ reference to his property which he desires to be 

“ Codicil de ue . carried into effect after his death. 

(2) Where the will is in writing, it may be modified by an instrument, 
made in relation thereto and explaining, altering or adding to its dispositions. 
This instrument is called a codicil. It is considered as forming an additional part 

of the will. 

Who may make a 177. (1) Any adult person may bequeath his estate 

will. by will. 

(2) His ppwer to bequeath an estate by will is co-extensive with his poWr 
over the estate in his life-time. 
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Form of will. 


Except as otherwise provided by the Hindu Wills Act or any other 
law for the time being in force, a will may be oral or in 
* ' writing and if in writing, it need not be registered. 


Power defined. 


179. (1) “Power” is a right which a person 
acquires over another, or over things not liis own. 


(2) The person who confers the power may he called the donor of the 
power, and the person upon whom it is conferred, the donee of the power. 

(3) The exercise of power is discretionary witli the donee. 


Proof of will. ^ made in accordance with the Hindu 

Wills Act must be proved as therein required. 

(!1) A will otlierwise executed must be proved so as to show that it is a 
complete instrument and expresses the deliberate iiitentions of the testator. 

(3) The words of an oral will must be proved with the utmost precision, 
with every circumstance of time and place. 


Be vocation of will 


time. 


181. (1) The makei of a will may revoke it at any 


(2) Subject to any law for the time being in force, such revocation may 
be oral though the will itself be in writing. 

(3j The subsequent marriage of the testator, or the birth or adoption of a 
son, has not the effect of revocation > nor has tlic subseciuent t'xecution of an- 
other will necessarily that effect except so far as it is inconsistent witli its terms. 

Explanation, --IS. written will may be revoked by parol tliough the will 
itself is not destroyed. 

lllnstratimis. 


{a) A has made an unprivileged will. Afterwards A makes another unprivileged will 
which purports to revoke the first. 

This is a revocation. 

(6) A has made an unprivileged will. Afterwards A being minded to make a privileged 
will makes a privileged will which purports to revoke bis unprivileged will. 

This is a revocation. 


Will when void, 
representation or 


182. Q) A will or any part there^of is void if it is 
brought about by coercion, fraud, undue influence, mis- 
by such importunity as deprix es the maker of his free will. 


(2j And if the maker of a will is induced by the same m(‘ans to alter or 
revoke his will, or is prevented from altering it, it will have the same effect 
which the maker had intended. 


Explanation . — The importunity, undue influence and misrepresentation 
under this section must be such as amounts to fraud or force destroying the 
free agency of the testator. 

Illustrations. 


(a) A threatens to shoot B, or to burn hie house, or to cause him to be arrested on a 
false charge unless he makes a bequest in favour of C. B in consequence makes a bequest in 
favour of 0. The bequest is void as induced by coercion. 

{b) A falsely informs B that his son is dead and thereby induces B to bequeath his 
estate to A. The bequest is void. 

(c) A being in so feeble a state of mind as to bo unable to resist importunity is pressed 
by B to make a will of a certain property merely to purchase peace and in submission to 
B. The will is void. 
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(d) A wishes to revoke his will made in favour of B. B threatens to kill A if he revoked 
it. The will is void. 

(e) ^ makes a will in fa\our of on his death-bod. He is induced by importunities 
of 0 to alter it in favour of C. The alteration is void. 

(/) A is induced by the adultation and flattery of B to make a bequest in his favour 
The bequest is not rendered invalid by reason B*s adultation and flattery. 


Burden of proof, 
peaches it. 


183. (l) The burden of proving a will lies upon the 

person who propounds it and not upon the person who im- 


(2j Sucli proof must comprise not only proof of due execution, but also 
that the executant was of a sound disposing mind, thougli if nothing apjiears to 
the contrary, this may be i)resumed. 


Explanation . — A person is said to possess a disposing mind if he posses- 
ses sufficient understanding and reason to be able to form an intelligent judg- 
ment as to tlie disposal of his property. 


CHAPTER XVllI. 

Construction' of Gifts and Wills. 


184i. Deeds must be literally construed giving effect 
to the grantor’s intention ascertainable, as far as pos.sible, 
without the aid of any artilici il rules of construction. 

185, A grant or be(iuest pritna facie conveys th.e 
entire interest of the grantor unless it is limited expressly 
or by necessary implication. 

Illustration. 

A the proprietor of the estate B bequeaths it to C with the words “ I give B to C.*’ 
The quantum of interest bequeathed to C is that possessed by A at the .moment of the 
grant. 


Construe t i o u of 
Indian deeds. 


Grant or bequest 
conveys grantor’s 
entire interosi. 


Gift to 
relation 


186. In the absence of an express direction to the 
female contrary a gift or devise to a female relation is presumed 
to convey only a life-estate. 


187, A gift or devise creating an estate of inheritance inconsistent 
Void gift and devise. general law of inheritance is void to that 

extent. 


Illustrations. 

(a) A devises his estate to B and his eldest nephew and the eldest nephew of such eldest 
nephew and so forth for over B takes the life- estate but the rest of the devise is invalid for 
it creates a line of succession inoonsistent with the general law. 

(b) A bequeathies his partible estate to B on his death to his eldest son and thence- 
forward to the eldest son of each holder. The bequest is invalid for it alters the course of 
ordinary succsssion to one by primogeniture a new form of estate which cannot be created 
by will. 

188. Where an interest is gifted or devised to a class some of which are 
incapable of taking by reason of any rule of law or othef- 
wise, the gift or devise will take effect as to the rest. 


Gift to a olasB. 
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Construction of will. ^ '^'1* must be construed according to its 

true intent and purpose giving eflect to the actual inten- 
tion of the testator unaided l)y any rules of technical construction. 

(2) Without prejudice to the generality of the foregoing principle its 
construction is subject to the rules set out in Ss. 61-77, 82, 83, 85, 88 — 98 of 
the Succession Act, and principally those set out in the next following 
Ss. 190-200. 

190. Extrinsic evidence is inadmissible to alter, detract from, or add to 
the terms of a will, though it may remove a latent 
adm?Jsfwe°^ ambiguity arising from words equally descriptive of two 
or more subjects or objects of gift. 


191. The surrounding circumstances under which the devisor made his 
will, as the state of his property, of his family and the like is admissible. 


192. A will must be lil)erally and not too literally 
Construction of will, construed 


193. Where a specific cliaritable bequest fails for uncertainty in the 
object and there is no direction, upon its failure that the 
Cypres doctrine. l)equcst should go to the residue, the court will apply the 
gift cijlh’CH, that is to say, to other objects as nearly as may be of a similar 
character. 


Construction of 
words 


194. All words must be construed in tlu'ir ordinary 
popular sense, unless there is a clear indication that they 
are used in another sense. 


195. Technical terms must be presumed to bear 
term^s^ sense, unless the context cleaily indicates the 

contrary. 


196. 


Construction must be 
uniform. 


All words must 
considered. 


Die construction must be uniform, the same words being construed 
in the same sense, unless a contrary intention appear by 
the context, or unless the words be applied to a dififereiu 
subject. 

197. Of two modes, preference must be given to the 
construction which gives effect to every expression. 


be 


Construction must be 
benignant. 

Subsequent events 
ignored. 

Effect of operative 
part. 


198. That construction must be preferred which 
will prevent a total intestacy. 

199. The construction is not to be varied by events 
subsequent to the execution. 

200. Where a testator’s intention cannot operate 
to its full extent, it shall take effect as far as possible. 


201. A devise to a female presumably conveys a limited estate tliough an 
absolute estate may be conveyed by apt words conferring 
Devise to femele. of alienation. 


202. (1) Persons subject to the Hindu Wills Act 
* ' shall, and others may, obtain probate of a will, whether 

oral or in writing. 

. {%) The grant of probate is subject to the provisions of the Probate and 

Administration Act. 
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CHAPTER XIX. 

Religious and Charitable Endowments. 


203. (1) Endownionl is the dedication of property 

Endowment defined, j^y devise to religious or charitable uses. 

(2) An endowment must he certain both as to the subject and the object. 

(3) A dediceation of property to an endowment may be partial or complete. 

(4) It is partial wlicn there is merely a charge or trust created. 

\5) It is complete when the property is dedicated absolutely and no person 
has any beneficial interest therein. 

Explanation : — An endowment is distinguishable from a bequest in tha^ 
its oi)cTation is perpetual and the object general. 

204. (l) A religious endowment is one which has for 
Religious and chant- object the establishment, maintenance or worship, of an 

defined. deity, or any object or purpose subservient to 

religion. 

(2j A charitable endowment is one which has for its object the benefit of 
the public or of mankind. 

(3) No endowment is valid except when made in accordance with the 
following rules stated in this chapter. 

Public cind private 205. (l) A religious endowment may be public or 

religious endowment private. 

(2) A public religious endowment is dedication of property for the use or 
benefit of the public. 

(3) A private religious endowment is dedication of property for the worship 

of a family God in whicli the public are not interested. #> 

206. (1) An endowment may be created by an oral dedication by a 

person divesting himself of specific property for religious 
Form of endowment. charitable uses. 

(2) But where an endowment is created by a will subject to the Hindu 
Wills Act such will must be in writing and attested as therein provided. 

Explanation (1) — No express words are necessary to create an endowment. 

Explanation (2) — A trust is not necessary to create an endowment ; all 
that is necessary is a complete dedication. 

Subject of endow. 207. Any property which a person can dispose of by 

ment. gift or will may form the subject of an endowment. 

Operation of endow- 208. An endowment takes effect from the moment 
ment of dedication. 

209. In the absence of anything appearing to the contrary the beneficial 
Vesting of the en- interest in dedicated property vests in the religious or 
dowment. charitable object, while the trustee or manager is entitled 

to its possession and management. 
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(2) Debiitler property is property dedicated to a god or gods. The trus- 
tee or manager of such properly is called a Sarbarakar, Shebait, Dharm Karta 
or Mahant. 

Endowment in fav- 210. An endowment may be created in favour of an 

our of non-existing idol, ninth or other object, not in existence at the death of 
the testator. 


211 . 

Illusory 

endowment. 


An endowment is illusory and void where it is a device to preserve 
the estate to the family of endower or defraud, defeat or 
delay his other claimants or creditors. 


Illustrations. 

{a) A being indebted dedicates his property to his family god, retaining all control 
The endowment is void. 

(6) A endows a god to spite his son. The endowment is void. 

212. No endowment can be made tlie purpose or 
^ endow- object of wliich is ill(\i^al. 


Illustrations. 


A Hindu endows a mosque. The endowment is invalid. 

Endowment when 213. (1) An endowment once completed is both ir- 
revocable. revocable and unalterable. 


(2) Provided that an endowment in favour of a family idol may de revok- 
ed, altered or transferred by the consensus of the family. 


Who may be ap- 
pointed manager. 


214 (l) No person is disqualified by reason of hi? 

caste or sex to be appointed a manager. 


(2) A female is not disqualified by reason of her sex from holding a priest- 
ly office, thouglPshe might not competent to perform its spiritual duties. 

Appointment and 215, (1) The founder is entitled to provide for the 

succession of manager, management of any endowment created by him. 


(2) He may nominate a shebait and provide for his successor and effect 
will be given to his wishes if not inconsistent with the general law. 

(3) Where the founder makes an endowment without providing for its 
management, the riglit of management vests in the founder and his heirs. 

(4) The right of the founder to provide for the management devolves upon 
his heirs on his death, 

f5) The court may appoint a manager in tlie last resort. 

216. (1) In the absence of any custom or usage to the contrary, the riglits 

Manager’s right of and liabilities of the mana^^er of an endowment are those 
alienation. of the guardian of a minor s estate, that is to say, he may 

incur debts, charge or alienate the corpus of an endowment if justified by legal 
necessity or its benefit. 

(2) Property belonging to an endowment may be attached and sold in 
execution of a decree obtained against the manager as such. 

F 
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f3J Any person interested in the endowment may su(' to set aside an im- 
proper alienation of its property by the mauaf^cr. 

(4) Any person suing to enforce an alienation mad(i by the manager must 
prove both its faotmn and necessity. 

Explanation 1, — The term “ manager in clause (l) includes any person 
actually filling that character whatever may be the defect in his appointment. 

Explanation 2. — 1'h(' term ‘‘ manager ” in clause (1) means and includes 
a shebait or the trustee or mahant of a muth, and any other person by what- 
ever name called provided lie discharges the duties of manager. 

Manager’s o flti o e 217. The office of manager is inalienable except to 

how far transferable the following extent : — 

(ij The manager of a private endowment may transfer it with the 
consent of the founder or his whole family. 

(2) In other cases, it may be relinquished if allowed by the terms 
of the foundation or usage, in favour of a member of the family or failing 
such member, a stranger eligible to discharge tlie duties of the office. 

(3) Provided that notwithstanding any usage, no transfer can be made for 
the pecuniary benefit of the transferor or which is incompatible with the 
interest of the trust. 


llkislraticn. 

A bequeathes his shebaifcship to A. The bequest is invalid for since A's office only enures 
for his life, there remains nothing on A’s death which be could bequeath. 

Manaeer’s dutias manager of an endowment is charged 

with tlie following duties: — 

(1) He must carry out the founder's directions, if any, as to the manage- 
ment of the property. 

(2j He must maintain the customary usages of the insdtution. 

(3) He is entitled to the possession of all endowed property > and as 
shebait, he is entitled to the custody of the idol and all its paraphernalia. 

(4) He must maintain accounts of the trust and is entitled to an indem- 
nity for anything of his own spent thereon. 

(5) He may retain or apply the surplus as may be usual or customary. 

(6) He may improve the property out of its surplus. 

(7) He is accountable to the founder and in his absence, his legal re- 
presentatives. 

(8) He is entitled to sue and is liable to be sued on behalf of the trust. 

Removal of mana- 219. A manager may be removed from his office for 

sucli misconduct as is incompatible with the interest of 

the endowment. 

220. (1) Beneficiaries are persons for whose spiritual or temporal ad- 

Rights and duties of vancement an endowment is created. It includes an idol 
beneficiaries. to whom property is dedicated. 

(2) The beneficiaries are interested in seeing that the endowment is main- 
tained and its legitimate functions preserved. 
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(3) Worshippers and devotees of an idol and otlier sacred object or insti- 
tution are entitled to resort to it at all reasonable hours for the purpose of 
worship and devotion, 

(4) The manager is bound to afford tliem reasonable facilities for that 
purpose. 

(5) Beneficiaries are jointly and severally, as the case may be, entitled to 
participate in the benefit of the endowment created and maintained for their 
benefit. 

Exception , — Nothing contained in this section applies to private endow- 
ments. 

Statutory control Public, religious and charitable endowments 

are subj(‘ct to the following statutory control. 

(Ij Any two or more persons interested therein may maintain a suit in ac- 
dance with tlie procedure prescribed in S. 92 of the; Code of Civil Proce- 
dure, 1908. 

(2j And any person so interested may sue alone in a case arising under the 
Religious Endowments Act, 1863. 

(3) Such suit does not affect a suit otlierwise maintainable. 


CHAPTER XX. 
Succession by Survivorship. 


222. (1) Wlien a person dies possessed of co-parcenary property his 

Richfc of aiirvivorahin interest therein passes to tlie other co-parceners then 
living by riglit of survivorship, who take it in their own 
right and not in trust for the lieirs of the deceased. 

Provided that where he has left sons or grandsons in the male line, his 
interest survives to them to the exclusion of liis other co-parceners. 

(3) Where such property passes to the surviving co-parceners, they taKC 
per stirpes and not per capita, 

(4) Nothing iVerein applies to members of a Dayabhag fam ily who take 
by inheritance and not by survivorship. 

When co-parcenary 223. Where the deceased was at his death the sole 

property devolves on co-parcener, his estate devolves upon his heirs in the 
same manner as if it were his separate property. 


CHAPTER. XXI. 
mitakshara inheritance. 

224. (1) “Propositus” means the person from whom a descent is traced. 

(2) ‘‘Last full owner” means one who held the property absolutely at the 

time of his death. 
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225, “Sapindas” means blood-relations of the propositus to the seventh 
degree on the father’s side and fifth on the side of the mother reckoned from 
and inclusive of the deceased, Sapindas may be Gotraj or Bhinna gotras. 

226. “Gotraj Sapindas” are all agnates, that is, persons connected 
“ Gotraj Sapinda ” with the propositus by an unbroken line of male descent, 

up to the sixth degree. They are also called *‘Saman 

Gotra Sapindas.” 


227. Bhinna Gotraj Sapindas ’ are those related to the propositus 
Bandhus defined. through a female. They are also known as bandhus. 

(2) Bandhus ni.iy be 

(a) ‘ Atma Bandhus, that is, relations of one’s own. 

(W Pitri Bandhus ’ that isi the father s Bandhus. 

(c) Matri Bandhus ’ that isi the mother’s Bandhus. 

228. ‘ Samanodakas are relations from the seventh degree to the 
“Samanodak” defin- fourteenth degree and even beyond, if agnatic relationship 

be clearly established. 


229. (Ij “ Stridhan,” unless otherwise stated? means 
“Stridhan** defined. property acquired by her otherwise than 
or partition over which she possesses full power of disposal. 


the woman’s 
by inheritance 


(2) But in Bombay property inherited by a woman otherwise than from 
her husband becomes her stridhan. 

(3) For the purpose of succession? the Mayukh sub-divides stridhan into 
(a) technical or i:)roper and (b) non-technical or improper. 

(4j Technical or ppper stridhan, means and includes (a) a woman’s 
marriage presents and (6) gifts and bequests made to her by the blood relations. 


(5) Non-technical or improper stridham means and includes (a) properties 
inherited by her from a male, (b) or received from a stranger, (c) her own 
earnings and (d) her maintenance grant. 

The Mayukh lays down special rules of succession to stridhan technical 
and non-technical. 


Oourso of inherit anoQ 230. No person can alter the course of inheritance 

cannot bo altered. prescribed by law except to the extent permitted by it. 


Illustratimis 

(al The course of inheritance, may be altered by will, since'laws allows it. 

(5) Heirs may waive or vary their shares, since law allows it. 

281. The heir succeeds in his own right and not in 
Hiet s right personal. ^ fj-om another. 

(2) On a property descending to a male heir, he becomes a fresh stock 
of descent and the property passes to his own heir and not to the heir of any 
previous owner. 

(3) But where property descends to a female heir, her heirs are those of 
the full owner except in Bombay where the female heir becomes a fresh stock 
of descent. 
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Illustrations, 


{a) A aod B are father aad son, B predeceased A leaving him surviving his daughter C, 
On A*s death C does mt inherit though her father B, would have if he were then alive 

(6) A has two sons B ani C, B predeceased leaving his widow D. On death C in- 
herits the whole estate. D lakes nothing though her husband would have taken a moiety if 
he were alive at death. 

232, On the death of the owner the estate vests im’ 
Time of veattag .nediately in the lieir then living. 

(IJ The inheritance cannot be held in abeyance execept when the 
heir is in the womb. 


f f 233. On the vesting of the inheritance, tlie heir be- 

j eo o ves mg. cornes entitled to all property which was vested in the 

deceased in title or in possession, though its enjoyment by the deceased may 
Imve been postponed. 


Divesting of inhori- 234. An estate once V(*sted cannot Ix' devested ex- 

cept in the following cases. 

(a) Where the estate has vested in the widow, upon whose adoption of 
a son her own estate is devested. 

(6j by the poshumous son of a father wlio, if born when the inheritance, 
opened, would have had a preferential claim to the estate. 


. . 235. The right of a penson to succeed to another is 

Spas auooessionia. ni(‘re contingency which cannot l)e transferred or divis- 

ed or bc^ the subject of a valid contract. 


Right a of women, 236. Women are excluded from inheritance unless 

their claim is supported by special texts or local usage. 


Disqualified heirs. 


237. fl) The following defects disqualify an heir 
from inheritance. 


(а) Congenital blindness, deafness and dumbiK'ss. 

(б) Congenital want of any limb or organ. 

(cj Lunacy and idiocy though not congenital or incurable. 
id) Sanious or ulcerous leprosy. 

(e) Impotency or other incurable disease. 

(/) Unchastity in a female heir. 

{2j No one is entitled to succeed to the property of a person to whose 
murder he has been an accessory. 

(3) A widow re-marrying under the Hindu Widow’s Remarriage Act 
1836 forfeits her right to the estate of her husband and his lineal descendants. 


Suoodssion on 63 colu- 238. When an heir is disqualified, the next heir of 

sion of disqualified the deceased succeeds but the disqualified lieir is entitled 
heir. maintenance for himself and his family. 


CHAPTER XXII. 

Order of The Mitakshara Inheritance To Males. 


of 289. (l) Sapindas are of two classes : (a) Gotraj and 
Sapiadae. (b) Bandhus. 
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(2) * Gotraj comprise Gotraj Sapinda and Samanodaks who are the pre- 
ferential heirs, failing whom the succession devolves on the Bandhus- 

(3) Among the Gotraj Sapindas the nearest Sapinda succeeds pro- 
vided the deceased and his lieir were related to each other as Sapindas 
and provided further that the Sapinda who was joint with the deceased is pre- 
ferred to other Sapindas of tlie same class, except in the case of brothers and 
sons of brothers among wliom no distinction is made between persons of the 
whole blood and those of the half blood. 

Explanation . — Legitimate sons by different mothers succeed equally to 
the property of their father. 

Exception . — The rule as to propinquity stated in clause 3 does not apply 
to tlie issue of the owner as defined in S. 50 who inherit by representation. 


Order of sucoeBsion 
of heirs. 


240. The heirs of a deceased person are the follow- 
ing, who, subject to the other provisions hereinafter 
contained in this behalf, succeed in the order given below: — 


fl) Gotraj Sapindas. 

(2) Samanodaks. 

(3) Bandhus. 

(4) Spiritual Preceptor. 
(5} Pupil. 

(6) Fellow Student. 

(7) The Crown. 


241. The issue of the deceased inherit in accordance 
Right of issue following rules : — 

(1) When there are more than one son, whether by the same or 
difFercmt mothers, they take equal shares. 

( 2 ) Sons who were joint with their father at the time of his decease 
inherit to the exclusion of tliose who were separate. 

(3J Grandsons of a predeceased son inherit in the right of their father 
taking per stirpes and not per capita. 

( 4 ) An adopted son of the deceased inherits tlie whole estate. But 
where the deceased has left an auras son him surviving, the adopted son takes 
one-fifth of the share of an auras son as provided in S. 50 (4). 

(5) The illegitimate son of a twice born does not inherit to his putative 
Succession of ille- father. But the son of a Shudra inherits to the same 

gitimate son. extent as a legitimate son provided that he was born of a 

continuous concubine intercourse with whom was neither incestuous nor 
adulterous. Provided further, that where a Shudra father has sons both 
legitimate and illegitimate, the latter takes half the share of a legitimate son 
in default of whom he inherits the whole ; but he has otherwise no right to 
collateral succession. He shares equally with the widow and the daughter’s 
son. 

Order of Suooeaaion 242. The order of succession amongst Samanodaks 

amongat Samanodaka. is subject to the following rules : 

(1) The nearer line excludes the line more remote J and 

(2) a nearer kinsman excludes a remoter kinsman in the same line. 
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Order nf succession 243. The order of succession among Bandlnis 

amongst Bandhus. jg subject to the following rules : — 

(IJ The deceased owner and the bandhu claiming the heritable rigJit must 
be Sapindas of (^ach other either through themselves or through thfdr mother 
and father. 

(2j or Bandhus of the same class where both are expressly mentioned in 
the Mitakshara the order of preference is according to the order in which they 
are mentioned therein. 

(3) Of Bandhus of different classes Atma Bandhus succeed first, secondly 
Pitni Bandhus and lastly Matri Bandhus. 

(4) Bandhus in a nearer line exclude the lino more remote and a nearer 
Bandhu excludes a remoter Bandhu in the same line. 

Explanation to clauses (2) and (3). 

Bandhus arc said co belong to the same class when they are all Atma 
Bandhus, Pitri Bandhus or Matri Bandhus. 


244. In Bombayi Berar and Sindh subject to the Mayiikln tlie wiv^es of 


Sp3cial Female heirs 
in Bombay. 


Gotrai Sapindas are themselves treated as such and take 
their ]uisl)and’s places in the line of heirs subject to tlie 
two following rules. — 


(Ij They come in only after all the Gotraj Sapindas in tlu^ line to which 
their husbands belonged are exhausted. 

(2j A widow of a gotraj sapinda cannot inherit until after the sister. 

(3) As such, the following other females are recognized as heirs. — 

(4) Sister? whether of ilie whole or half blood. 

(5) Widows of predeceas'^d Sapindas and Samanodaks. 

(6) Son’s widow. 


(7) Step-mother. 

(<5) Father’s widow, 

(9) Brother’s widow. 

(10) Brother’s son’s widow. 


(11) Paternal uncle’s widow and the widows of the paternal first cousins. 

(12) Daughter’s descendants and collaterals within 5 degrees such as 

(a) The son’s daught('r, 

(b) Thf' daugliter’s daughter, 

(c) Brother’s daughter, 

(d) Sister s daughter, 


who all inherit after the nine bandhus expressly enumeiated in the Mi- 
takshara. 

(13) Father’s sister who comes in after all the Gotraj Sapindas but before 
the Bandhus. 


Madras Female 245. In the Madras Presidency the following 

‘1*®- females are recognized as heritable bandhus. 

(1) Sister 

(2) Half sister. 
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(3) Son’s daughter. 

(4) Daughter’s daughter. 

(5) Brother’s daugJitcr. 

(6j Such female Bandhus rank after all male bandhus. 

246. The lieir of a hermit fVanprasth) is a spiritual brother or associate 
Hermit’s heir. in holiness, of an ascetic or Yati) a virtuous 

pupil, and that of a professed student (Brahmachari) 
his religious preceptor. In default of these heirs anyone associated in holi- 
ness may inherit. 


CHAPTER XXIII. 

The Dayab hag Succession. 


247. In this chapter unless there is anything repugnant in the subject or 

Sapinda. context Sapinda means a Sapinda as defined in S. 224 

but not more than 3 drgrees removed and includes cognate 
Sapindas within the limit. 

248. Sakulya ’’ is a male agnate relation of the propositus in the 
'‘9akulya’* defined. Dayabhag law, four to six degrees remote fron. him. 

249. All property owned by person whether joint or separate passes on 
Heritable property pig death by succession. 

Principle governing 2S0. The heifs of a deceased owner are in their 
succession. order the following : — 

(1) Sapindas. 

(2) Sakulyas. 

(3j Samanodaks. 

(4) J3andhus other than those taking as Sapindas. 

(5) 'Phe preceptor. 

(6) A Pupil. 

(7) A Fellow student. 

(8) The king. 

Order of Succession 281. The order of succession among Sapindas, Sakul- 

among Sapindas, etc, y^s and Samanodaks is governed by the following rules: — 

(Ij Except in the cases stated below, those who offer pindas to the 
deceased are preferred to those who offer them to any of his ancestors. 

(2) And those who offer them to the deceased are preferred to those 
who accept them from the deceased. 

(3) A person who offers pindas to a near ancestor is preferred to one 
offering pindas to an ancestor more remote irrespective of the number of pindas 
offered by each of them. 

, (4) Those who offer oblations to both the paternal and maternal ancestors 

^"2ire preferred to those who only offer to the paternal ancestors. 

(5) Those who are competent to offer pindas to the paternal ancestors of 
the propositus are preferred to those who are competent to offer them only to 
their maternal ancestors irrespective of the number of pindas offered. 
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(6) Au’iiatic Sapindas in any line are always preferred to the cognate 
Sapindas of the same line. 

(7) Between an agnate Sapinda and a cognate Sapinda of equal d(igree of 
propinquity, the former is preferred to the latter even thougli he offers more 
pindas in which the deceased would participate. 

(8) Subject to the above, those who offer a larger number of pindas of a 
particular description are preferred to those who offer a less number of pindas. 

(9) And where the number of such pindas is equal, those that offer to 
nearer ancestors are preferred to those offering to more distant ones. 

Exception to Clause (/): — Nothing contained in clause (1) affects the 
priority of tlie sous, grands ms and daugiiter’s sons of the propositus . 


CHAPTER XXIV. 
Woman’s Estate. 


Kestriotion on wo- 252. Except as otherwise provided, the rights of a 

mau*fl estate woman in her property ac(]uired by partition or inheri- 

tance, are limited as follows ; — 

(1) The estate is liable to be devested upon the subsequent birth or 
adoption of a son or upon her re-mirriage but not for unchastity. 

(2) She is not entitled to alienate the corpus except for legal necessity or 
benefit, as hereinafter provided but she is entitled to appropriate all its income 
and accumulations which she may dispose of at her discretion. 

(3) On her death her estate devolves on the next heir of the last male 

owner, 

Exception 1. — Under the Miyukh law females wlio belong to the family 
of the propositus by birth take an absolute interest while those who come into 
it by marriage take only a limited estate. 

Exception 2: — A Jain widow has absolute power of disposal over the self- 
acquired property of her husband inherited by her. 

Exception 3 Nothing in this section applies to an estate acquired by a 
woman by deed or devise which may confer on her an absolute estate. 

Tllustrotinns. 

(а) A inhorits an iiDpartible estate from her husbmd. She takes a limited estate. 

(б) A, the mother, succeeds as heir to her son. A takes only a limited easte. 

(r) A, the daughter, inherts her father’s estite. A’s ea.ste is limited. 

(d) A, a sister, inherits her brother’s estate in Bombay. A takes an absolute estate 
though elsewhere her estate would be limited. 

KsUte of Joint Heir- 253. (l) Under the Mitakshara two or more joint 

ess. female heirs take as joint tenants with the right of 

survivorship ifiter sc. 

(2) But those subject to the Mayukh and Dayabhag laws take as tenants- 
in-common. 

G 



50 


THE HINDU CODE. 


[S. 254 


(3) Any alienation by the former must be made either jointly by all or 
with their express or implied consent. 

(4) But an alienation by the latter may be mide by any of^the co-heires- 
ses to the extent of her share. 


AcoretiooB. 


254. (l) Any accretion made by an heiress par- 

takes of the nature of the estate to which it is added. 


(2) The question whether any property is an accretion to the parent 
estate is one of intention to augment it by treating it as a part* thereof. 

(3) But in the absence of anything appearing to the contrary, any 
purchase made out of inctnn^ of an estate may be presumed to be an accretion 
thereto, 


Illustrations, 


{a) A a female heiress receives the income of her husband’s estate from the executor of 
his iTvill who holds the estate in trust for her and his other heirs. A purchases property out 
Of the income so received and devises it t”) her own relation. A is entitled to do so since 
having no estate in possession there is no question of accretion. 

(6) A receives an estate by way of maintenance out of the profits of which she purchases 
a village B B is A’s stridhan at her absolute disposal 

(c) A devises an estate to his wid.'w B for life. Out of the profits of this estate, pur- 
chases a property C. C is her stridhan at her abasolute disposal. 

. 258. A woman has no power (even 'vith the consent 

reversioners) to dispose of by will either of her limited 
^ ^ estate or its accumulations. 


Incidents of a wo^ 
man’s estate 

inherited estate are 


286. Except as otherwise provided by any law for 
the time being ' in force, the incidents of a woman’s 
as follows : — 


(1) She is entitled to absolute possession of the estate which vests in 
her by right of inheritance. 

(2) She is entitled to its beneficial enjoyment. 

(3) She may grant leases and do othe r acts in the ordinary course of 
management. 

(4) She may transfer all or any porcion of the estate for her life or 
until her estate is determined earlier, as by her re-marriage. 

(5) Her interest therein may be seized and sold in execution of a 
decree against her. 

When heiress ward Where the Court of Wards or any other 

of Court. guardian is in possession of a woman’s estate its power 

of alienation is equally subject to the provisions of S. 258, 


Valid alienation of the 
estate. 


258. (1) A woman may alienate her estate so as to 

bind tlie reversioners for legal necessity or for its benefit. 


(2) In particular, and without prejudice to the generality of the foregoing 
principle such alienation may be made for any of the purposes or 'objects sta- 
ted in the next following clauses • 

(3) For performance of Shradh ‘of the last full owner and of his ancestors 
which he was bound to perform when living. 
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(4) For the parformance of such other religious cermonies as constitute a 
spiritual necessity of the last full owner, provided that the immoveable property 
alienated is in every case reasonable and of moderate extent. 

(5) For the payment of the debts of the last full owner even though 
barred by time. 

(6) The payment of Government Revenue and all other public charges 
accruing due in respect thereof and any arrears of rent in default of payment 
of which the property may be summarily sold. 

(7) Cost of obtaining letters of administration or a succession certificate of 
the property of the last full owner. 

(8j Costs of litigation necessary for prese^rving and defending the 
estate. 

(9) Costs of its preservation and repairs. 

(lOj Maintenance of herself and those whom the last full owner was 
bound to maintain. 

(11) Marriage of female relations of the last full owner whom he was 
bound to marry such as his sister, daughter, son's and grandson’s daughter, 
and the like 

(12) Customary ceremonial gifts to a reason ible extent on the occasion 
of marriage of such relations. 

(13) Customary small gifts on other ceremonial occasions. 

Legal necessity S. 96. Benefit S. 97, 

Surrendet of 259. (1) The heiress may surrender her entire 

woman’s estate. interest to the next reversioner, or to any one or more of 

such reversioners with the consent of the rest, provided that where the next 
reversioner is a female it may be surrendered to the male reversioner next in 
order with lier consent. 

(2) Such surrender does not affect the validity of licr prior alienations. 

260 . (]) An alienation for value or otherwise supported by legal neces- 

Presumpfcioa of logji sity of any property made by the heiress with the consent 
necessity. male reversioner will be presumed to bo valid 

and supported by ^egal necessity. 

(9) But where the alienation relates to her entire interest in the estate 
and is consented to by all her next re v^’ersi oners it will be conclusive against 
the actual reversioners when the succession opens. 

Explanation (1) Such consent may be express or implied and may be 
given contemporaneously with or subsequently to the transaction. 

(2) No consent is valid 

(a) if it is given without full knowledge of the nature and effect 
of the transaction* 

(b) if it is given ’or obtained collusively or fraudulently with 
intent to defeat the claims of a future reversioner ; 

(c) or if it is not given in good faith with intent to confirm the 
transaction. 
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CHAl’TER XXV. 
Eeveksioneks and theik eights. 


261. (1) So long as the estate is vested in the heiress the interest of her 
Reversionec’s interest, rt^' ersioners to succeed to it is a mere spes successionis 
and is incapable of being the subject of any contract, 

surrender or disposal. 

(2) One reversioner does not derive liis title from another but all derive 
their title equally from the last full owner. 


No declaration by re- 
versioner of his rights. 


262, A reversioner cannot bring a suit merely to 
obtain a declaration of his reversionary rights. 


' 263. (1) Subject to the provisions of the next section, 

impto7“r ao^nrahe; the reversioner is entitled to restrain the heiress or her 
nation. alienee from committing waste or otherwise endangering 

the reversion. 


(2) And lie may restrain her by an injunction from making an improper 
alienation and obtain a d.^claration that any alienation made by her would be 
voidable by him on her death. 

(3) He may obtain a declaration that an alleged adoption prejudicing 
his reversion is invalid or never in fact took idace. 

(4) lie may opposa the grant of probate to the limited owner if 
prejudicial to the reversion. 

264, (ij Such suit must be brought in the first instance by the presump- 
tive reversioner, but if owing to his minority, collusion or 
Kevorsionec's suit. consent, ratification, waiver of Ins right as reversioner, 
estoppel or limitation, he is unable or unwilling without 
sufficient cause to sue, then it may be brought by the reversioner next to him 
in suscession but in that case the court may join the presumptive reversioner 
as a party to the suit. 

(2) A suit instituted by the presumptive reversioner may on his death, or 
otherwise on proof of laches or collusion with the heiress whose acts are im- 
pugned, he continued by the next presumable reversioner. 

(3) Where the immediate reversioner is a female the nearest male rever- 
sioner may maintain such suit without having to show any of the causes men* 
tioned in clause (i). 

(4j Any adjudication made in such suit is res judicata as against the 
heir when the reversion opens. 


265. Where an alienation made by the heiress is found to be only partial^ 
ly supported by legal necessity or benefit binding on the 
reversion, it may, except as otherwise provided, be set 
aside or upheld in accordance with the following rules 


Alienation for 
tial neoessity. 


par- 


(1) Where it is mainly supported by legal necessity but only an inconside- 
rable part is not so supported, the alienation will not be set aside but the alienee^ 
will be bound to make good the amount not supported by legal necessity. 
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(2) Where the alienation is not mainly supported by legal necessity, the 
alienation will be set aside on the reversioner refunding to the alienee the 
consideration he had paid for legal necessity. 


(3) Provided that no person not a hoiia fide alienee for valuable considera- 
tion and without notice can claim such equity to compensation. 


266. (1) In a suit between the reversioner and the heiress’s alienee for 

possession of property comprised in her estate, it lies on 
ur an of proo . latter to prove that the former is Dound l)ylhe transfer 

to him as supported by legal necessity. 


(2) In a suit between a pardanashin heiress and her transferees, it lies 
on the transferee to prove not only that the deed was executed by, but was ex* 
plained to and really understood by the former who had ('xecuted it by the 
free and independent exercise of her will. 


267. A suit to avoid an alienation may be liroughl by the presumptive 
Limitation to avoid- reversioner within 12 years and by a presumable 
an alienation reversioner within six years from the dale thereof. 


Impropor alienation 
voidable, 
reversioner. 

Succession of reversio- 
ners. 


268. An alienation by the heiress in excess of her 
powers is not void but is voidable at the election of the 

269. (1) On the death of the heiress her limited 
estate devolves on her next reversioner then alive. 


(2) Reversioners takt' per capita. 

(3) Where the next reversioner disclaims the estate it devolves on the 
reversioner next to him in succession. 

Explanation . — The term “ death” in clause fl) includes civil death as by 
re-marriage or abindonment of worldly affairs which deteimines the estate. 


Reversioner’d rights 270. On the estate v esting in the reversioner he 

on succession, acquires the following riglits: — 

(l) He is entitled to possession of the estate together with all its 
accumulations, accretions and incidents as on the death of the heiress. 


(2) He is entitled to dispute all unauthorised acts of the female heir. 

(3) He is entitled to represent the estate and as such may continue the 
suit instituted by or against the heiress. 

(4) He may execute all decrees obtained by her as representing the 
estate as he is liable to satisfy all such decrees obtained against her. 

271. (1) On succession, the reversioner becomes sub- 

Hifl liabilities. following liabilities :“~ 

(1) He is bound by all alienations made by the heiress supported by 
legal necessity or benefit of the estate. 

(2) He is liable to pay for the reasonable expenses of her Shradh in 
proportion to the estate which he has inherited. 

(3) He must pay all her debts incurred for necessity or for the benefit 
of the estate although not charged on the inheritance. 
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272. Reversioners are not bound to pay the debts of tlie heiress other 
Debts of the heiress trade debts incurred in respect of a family busi- 

ness or those not supported by legal necessity or benefit. 

Wrongs of the heiress. reversioner is bound to pay for the tortious 

acts of the heiress committed for the bonefit of the estate. 

274. The reversioners are bound by a decree passed against the heiress 
personally as representing the estate, unless it is shown 
h*?reB 3 ^ decree obtained by collusion or fraud, or that 

®**^®*^ there had not l)een a fair trial of the rights in the suit. 

Explanation.--!. The decree in this section includes all proceedings 
consequent upon such decree including a sale in execution thereof. 

Explanation. — 2. A decree passed against the heiress on a matter per- 
sonal to her is not a decree passed against her as representing the estate. 

Explanation. — 3. A decree otherwise valid is not rendered invalid merely 
by reison of the fact that it had been obtained by consent or compromise. 

TUuUroiions. 

(a) A, a widow sues B for a declaration of the invalidity of his adoption. Her suit is 
dismissed on the ground that B’s adoption was valid. On A’s death her daughter sues B for 
possession of the estate on the ground that b*s adoption is invalid. The question is 
Judicata. 

(b) A a widow sues B for a declaration of the invalidity of B's adoption. After* 
wards A compromises her claim with B and suiters a decree declaring B’s adoption valid. On 
A’s death her daughter 0 sues B for possession of the estate alleging the invalidity of 6*8 
adoption. The question whether the matter as to B*s adoption is res judicata depends upon 
whether the deoiee in the previous suit bad been obtained after a fair contest. 

(c) A the mother of the last owner obtains a decree for maintenance against his widow 
B. In execution she attaches and brings to sale the right, title and interest of B The 
seller takes only the widow’s estate as the decree was a personal decree against B. 

(d) A the creditor of the last owner sues and obtains a decree against the latter's widow 
B in execution of which he sells the right, title and interest of B The sale passes the 
entire estate aud not merely B’s life estate. 

276 The reversioner is entitled to sue for possession of immoveable 
Limitation for poss- property to which he becomes entitled on the death of a 
esbion. female owner at any time within 12 years from her death 

as provided in Art. 141 of the Limitation Aci; or in case of its forfeiture, 
within the same period calculated from when the forfeiture is incurred as 
provided in Art 143 of the Limitation Act. 

(2) Where however the property to be recovered is moveable he must 
sue within six years from the same event under Art. 120 of the Limitation 
Act. 

(3) Provided that where the heiress had at any time set up an adverse 
title against the reversioner his claim will be barred by her adverse possession 
for 12 years. 


CHAPTER XXVI. 
Stridhan. 


276. (IJ Stridhan means woman’s .property over which she possesses 
Stridhan defined. power of full disposal and which on her death 

devolves upon her own heirs. 


(2) It includes property into which it is converted by sale exchange or 
otherwise. 
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lllusirattons. 

(<t) A possesses two properties B and C as her stridhan. She makes a gift of B to D and 
devises C to E. Both the^gift and the devise are valid as the properties being a’b stridhan, 
she possessed the absolute power of disposal over them. 

(6) A inherits the property B from her husband. She acoumUtes its income which she 
bequeathes to C by will. The bequest is void as though A possessed the absolute power of 
disposal over B's income it was not her stridhan. Bhe could not tberef )re bequeath it. 

What property is 277. The following property constitutes a woman’s 

stridhan : — 

(1) Property inherited by female heirs born in the family and subject to 
Mayukh, 

(2) Property acquired by grant, gift, or devise from a relation ora stran- 
ger which confers an absolute power of disposal. 

(3) Property given for the purpose, or in lieu of maintenance, not being 
property allotted on partition to a wife or widow. 

(4) Accretions to and purchases made out of such property. 

(5) Property acquired by adverse possession. 

(6) Property acquired by self exertion. 

(7) Wedding gift and more particularly the following: — 

(/) Yautak including 

ia) Adhyagnik Stridhan— gihs made before the nuptial fire, 7.e.,.at the 
actual marriage ceremony, and 

(b) Adhyavahnik Stridhan — gifts received at the time of the marriage 
procession. 

(//) Sulk — or gratuity. 

(8) Adhivednik — or the compensation given by the husband to his wife on 
his marrying another wife. 

(9) Anwadeyik — or gifts made after marriage by her relations or by her 
husband’s relations. 


Hnsband’a control, 
husband’s consent. 


278. A woman cannot alien or devise her stridhan 
other than Saudayak during coverture without her 


Succession to maiden’s 279. On the death of a maiden, ber Stridhan is 

Stridhan. ^ inherited by her heirs in the following order 


(1) Uterine brothers. 

(2) Mother. 

(3) Father. 

(4) The father’s sapindas. 

(5) The mother’s sapindas. 

(6) Her own sapindas. 
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Succession to Stri- 280. Except as otlienvise hereinafter provided, the 

dhan of woman with Stridhan of a woman witli children devolves on her fol- 
obildren. lowing relations : — 

(1) Unmarried daughters. 

(2) Married diughter who is poor or childless. 

(3) Married daughter who is well to do whether she has children or not. 

(4) Daugliter’s daughter. 

(5) Daughter’s son. 

(6) Son. 

(7) Sons son. 

(8) Husband. 

(0} Her nearest sapindas. 

281. (l) The stridhan of an issuelcss wonun devolves on her husband 

SucdesRion to Stri- if she was married to him in the Brahm foim which 

dhan of iasueless presumedi and failing Ihm to his nearest sapindas 

in the order of their succession to him. 

(2) But if she was married to him in the Asur form for some other un- 
approved form) it devolves on her mother, then on her father, and then on the 
father’s or mother’s nearest .sapinda in tlie order of tlieir .succession to them* 

282. (1) Both under the Mitakshara and the Daya- 

Devoiution of Sulk, hkag Sz/We goes first to tlic uterine brothers, then to the 
mother and in default of both, it goes to the heirs of the other Stridhan, 

(2) Provided that in the Mithila Country it is first taken by the uterine 
brothers, then by the mother, and then bv the father. 

(3) And in Southern India the uterine brothers take in preference to the 
mother. 


Devolution of certain 
ot/hae Stridhane, 


283. In the Mayukh and the Dravid country the 
following classes of Stridhan follow a- special line of 
devolution: — 


(1) Yautak Stridhan goes to the maidm daugiiters in the first instance. 

(2) Anwadheyak, Adhivednik and Pritti Dutt stri dhan s are shared equ- 
ally by (i) the sons and unmarrried daughters (ii) by the sons and married 
daughters and failing them, it is uilierited by the daughter’s children and son’s 
son. 


Provided that in the case of Stridhan mentioned in the last clause, widowed 
daughters are excluded and the widows of Gotraj sapindas do not inherit any 
stridhan. 


SPECIAL RULES OP DAYABHAG SUCCESSION. 

Sacoession to Sulk 284. The heirs to the Sulk, Anwadheyak and gifts 
and Anvadheya. received during maidenhood of a woman subject to the 

Dayabhag law are in the first instance her— 

(1) brothers of the whole blood, 

(2) mother, 

(3) father. 
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(4) husband, 

and it then follows the line of succession appli cables to other stridhan. 

Devolution of Stri- 285. Under the Dayabhag law stridhan other than 

dhdn under the Diya- Sulk, Ayautak and Pritti Dutt and other special classes of 
bhag law. stridhan hereinafter provided for, devolves on the follow- 

ing heirs : — 

(1) The son and unbetrothed daughter. 

(2) Married dauglUer having or who is likely to have a son. 

(3) Son’s son. 

(4) Daughter’s son. 

(5) Son’s son’s son. 

(6) The son of a rival wife. 

(7) Her son’s son. 

(8) A barren daughter or sonless widowed daughter. 

(9) The parents. 

(10) Brother. 

fll) The husband. 

Succession to child- 286. Except the Sulk and Anwadheya vStridhans, 

le.s8 woman. tlie Iieirs to the stridhan of a childless woman are •— 

(a) If married in Brahm form . — 

(1) Husband. 

(2J Brother. 

(3) Mother. 

(4] leather. 

(h) If married in Asur form . — 

H) Mother. 

(2) Father. 

(3) Brother. 
f4) Husband. 

(c) After whom in whatever form married^ her heirs are--' 

(1) Husband’s younger brother. 

(2) Son of husband’s elder or younger brother. 

(3) Sister’s son, iucluding step sister’s son. 

(4) Husband’s sister’s son. 

(5) Brother’s son. 

(6) Daughter’s husband- 
(7J Father-in-law. 

(8) Husband’s elder brother. 

(9) Her father-in-law’s great grandson in the male line. 

(10) The paternal grandfather of her husband or his issue. 



58 


THE HINDU CODE. 


(11) . The paternal great grandfather of her husband or his issue of the 
husband in order of propinquity. 

(12) The Sakiilyas. 

(13) Tlie Samanodaks. 

(14) Samanpravars. 

(15) The Crown. 

Heirs to property 287 . The heirs to Stridhan given by the father are 

given by the father, jj-j instance. 

(1) The full brother. 

(2) The mother, 

(3) The father. 

(4) The huslxind. 

Heirs to yautak. 288 . The Yaiitak is in the first instance teken by — 

(1) Unbelrothed daughters 

(2) Betrothed daughters 

(3) Married daughters who have or ai'e likely to have a son 

(4) Barren and sonless widowed daughters 

(5) The son 

(6) Daughter s son . 

(7) The son s son. 

(8) 'fhe son’s son’s son. 

(9) The son of a rival wife. 

(10) Grandson of a rival wife 

(11) Great grandson of a rival wife. 

289 . Persons disqualified from ordinary inheritance by reason of physical 
defects mentioned in S. 236 are equally incompetent to 
Disqualified heirs. inlierit to stridhan. 

, 290 , ( 1 ) In the absence of legitimate issue* illegiti- 

Illegitimacy no bar. j^ate issue inherit, daughters takiug before sons 

(:0) Nothing in this section applies to a married woman. 
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OPKHATION AND EXTFNT OF THE HiNDU CODK. 


Short title. 


1 . (1) This code may be cited as the 

Hindu Code. 


Local extent. (2) It extends to the whole of British India : 

And except as provided by this code or by any other law 
or custom for the time bcin^ in force, the rules herein con- 
tained are applicable to all Hindus and such other persons as 
may have adopted them. 


(3) The term ‘‘ Hindu in this connection includes not 
if. ii< those who are Hindu by religion but also 

Meaningof* Hindu ai i i i ^ i 

those wlio are commonly known as such. 


Synopsis. 


(1) History of the early codes (222). 

(2) History of Hinduism (224-229). 

(3) History of the Hindu Code (230). 

(4) Its Extent and operation (231- 

236). 

(5) Sources of Hindu Law (237- 

246). 

(6) Custom (247). 

(7) Judicial decisions (248-250). 

(8) Statutes (251). 

(9) Hindu conception of Immove- 

able Property (252). 

(10) Procedure under Hindu Law 

(253). 

(11) Caste Autonomy (254) 

(12) Schools of Hindu Law (266), 

(18) Buies of Interpretation (259). 
(14) Who are the Hindus (260-265). 


(15) Essence of Hinduism (266- 
271). 

(*6) Present day Hindus (272-278). 

(17) Outcasie Hindus (279). 

(18) Caste Disabilities Bemoval Act 

(280). 

(19) Its scope (281). 

(20) Illegitimate children of Hindus 

(282). 

(21) Children of mixed alliances 

(283-285). 

(22) General rules deduced (286). 

(23) The four castes (287, 288). 

(24) Caste Tests (289). 

(25) Kayasths (290, 291). 

(26) Lingayats (292). 

(27) SiMs (293-295), 

(28) Jains (296, 297-331). 

(29) Brahmos (295, 298-299). 
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(30) Arya Samaj (300). 

(31) Kabir Panthis (302). 

(32) Shivites-Vaishnavites (303-307). 

(33) Minor sects (308, 309). 

(34) Ascetics (310). 

(35) Gossavis (311-313). 

(36) Brahmacharist Sadhus. Sanya^ 

sis (314). 

(37) Aboriginal Tliudus (315). 


(38) Non-TIindu followers of Hindu 

Law (316). 

(39) Khojas (317, 318). 

(40) Kutchi Memons (319). 

(41) Sunni Borahs (319) 

(42) Molasalam Oirasias (319) 

(43) Christian converts (320-322)^, 

(44) Conversion to Hinduism{Z^^-Z^S). 

(45) Buddhists (329, 330). 


222. Analogous Law. — The Hindu Law as stated by the Smritikars has 
always been formulated in the form of codes. In later times similar attempts 
have been made under European direction of which a liistory will be found 
given in the General Introduction (§ 170), All these codes were, however, 
no more than select extracts from the sacred writings ard shared their 
incompleteness. Jagannath's Digest of Hindu Law^ is an example. It 
merely set out selected Sutras from Manu, Yajnavalkya, Gautam and other 
ancient and medieval law givers to which were appended short explanatory 
notes. The growth of case law with its accumulated wealth of precedents has 
produced a vast body of detail which has not tended to the simplification of a 
subject which enters into the daily lives of the people. This work is the first 
attempt to reduce it to a system in the shape of a code which the legislature 
has left alone on account of its professed neutrality, only interfering on matters 
of detail whenever impelled to do so by public policy or public opinion, with the 
result that the Hindu Lawof the present day has to be found, some of it enshrin- 
ed in the sacred works written in a dead language, some of it in the statutes, 
much of it in cases, and not a little of it in the commentaries and customs of 
which a critical study involves time which every lawyer cannnot afford, 
and even where time is of no consequence, the result attained does not give 
one an assurance of that measure of certainty which is the acknowledged 
justification of a code (§ 230), 


223. This Code is an attempt in the direction of declaring the leading 
principles of Hindu Law. It is intended to be exhaustive of all principles which 
the legislature would have embodied in a code, if it were to make an authorita- 
tive declaration of the personal law of the Hindus, as the Courts are 
enjoined to administer on the subjects, upon which the statute has declared its 
neutrality. 

224. Hinduism old and new. — The one question that often exercises 
the courts in this connection is whether a party belongs to a particular commu- 
nity, before it is entitled to be judged by its own personal law or customs. 
The question in the first place, depends upon whether he is a ‘ Hindu,” In the 
early days of British rule, the term was used in its largest sense, but it was 
soon discovered that the term Hindu” was not an exact concept as defining 
any determinate body of people to whom that term was accurately applicable. 
For even within the class of people who were by religion Hindus, there were 
those who differed from each other in their tenets and conduct as far widely 
as polytheists and atheists,- -those who revered cows and those who ate them, 
those who worshipped a god and those who reviled it, those who reverenced 
Brahmins and those who denounced them as unscrupulous charlatans, Various 
attempts have been made to define the term — some of these definitions were 
merely obscururn ab obscurius. 3uch, for instance, is the definition that Hin- 
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duism was “ what the Hindus, or a major portion of them in a Hindu commu- 
nity do ” or that Hinduism is “the large residuum, that is not Sikh or Jain, 
or Buddhist, or professedly Animistic or included in one of the foreign religions, 
such as Islam, Judaism, Christianity or Hebraism.” As will be presently 
seen the highest court of appeal has held that both Sikhs and Jains are 
Hindus (§§ 295, 296). 


226 . Sir Alfred Lyall defined Hinduism as “ the religion of all the people 
who accept the Brahmanic scriptures.” But this again is not a correct defini- 
tion, for the Brahmos have been held to be Hindu though they do not answer 
the test. Sir. H. Risley commends this definition and quotes with approval 
Lyall, who, described Hinduism as “ a tangled jungle of disorderly superstitions ” 
and as the collection of rites, worships, beliefs, traditions, and mythologies, 
that are sanctioned by the sacred books and ordinances of the Brahmins and 
are propagated by Brahmanic teaching ” to which he adds, “ The genera] 
accuracy of this newest definition, is beyond dispute. ” (^1 But the defini- 
tion, if it can be called a definition, is neither accurate nor even precise. 
Taken as a religion, Hinduism may be defined as the religion which 
postulates tlie existence of one God wlio manifests himself to the 
world in His incarnations' and of a peopie who believe in His various 
incarnations. Hinduism is both esoteric and exoteric in its doctrine. The 
former though pantheistic in form is purely monotheistic in principle. The 
latter which is the popular Plinduism, while still retaining the same attribute, 
appeals to the popular imagination by the adoption of images which are the 
visible symbols of the lOivine Spirit whose power and attributes they are 
intended to typify. This was admitted by Sir Alfred Lyall himself in his Rede 
Lecture delivered to the Cambridge University in 1892 from which Sir 
Herbert Risley has made only a partial quotation in his book. What he then 
said was this: “The dominant idea of intellectual Hinduism, the belief of 
which overhangs all this jungle of superstitions, is the unity of Spirit under a 
plurality of forms, ’ 

226 . But this is not religion. It is philosopliy, and Hinduism is now 
more a system than a religion. But its members wliile holding diverse 
views and practising contradictory rites still all agree in the following essential 
articles of faith which bind together Hindu society and distinguish their religion 
from all others : — {a ) — That God is Spirit and permeates the universe.** He is one 
without a second ” {b ) — That He from time to time reveals Himself to the world 
by becoming incarnate in man. As such he has manifested himself in 
innumerable incarnations or Avtars. But his principal avtars are in the form of 
Vishnu, Krishn and Ramchand. (c)— The world is a maya or an illusion. It is 
an emanation from, God; but as the snail comes out of the shell and can 
withdraw itself at will from sight so the universe has come out from God and 
He can withdraw all into Himself. As such, all things are merely imaginary 
and he who practices meditation becomes conscious of its futility, (d) — Life is an 
evil because it is hide-bound. Its severance from body effects its release from 
pain. It should not, therefore, be nourished but starved and suffered till it 
obtains the welcome release from body. The religious development of India is 


(1) G. P. Ben Introduction to tbo 
itudy of Hinduism, 1898 p 9, 

19) Sir A. Bailies Census Beport for 
India 1891. p. 158. 

i8) Acdatio Studies, 1899, vol. 9, p. 98S< 


(4) People of India. 9nd Ed , p 288. 

(6) Published as Cb. V of bis Asiatic 
Studies (9ad series;, pp 287<823. 

(6) 16., p. 818. 
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attached through the course of three thousand years to tlie word Brahma. This 
conception might be taken as the standard for estimating the progress of thought 
directed to divine things, as at every step taken by the latter it has gained a 
new form ; while at the same time it has always embraced in itself the highest 
spiritual acquisition of the nation. The original signification of the word 
Brahma, as we easily discover it in the Vedic hymns, is that of prayer ; not 
praise or thanksgiving, but that invocation which, with the force of the will 
directed to God, seeks to draw Him to itself, and to receive satisfaction from Him. 
From this oldest sense and form of Brahma was formed the masculine noun 
Brahmin, which was the designation of tliose who pronounced the prayers, or 
performed the sacred ceremonies and in, nearly all tlie passages of the Kig 
Veda, in which it was thought that this word must refer to the Braliminical 
caste, the more extended sense must be sul)stituled for the other more limited one. 
From this sense of the word brahma nothing was more natural than to convert 
this offer of piayer into a particular description of the sacrificial jn'iest : so soon 
as the ritual began to be fixed, the functions which before were united in a 
single person, who both prayed to the gods and sacrificed to tliem became sepa- 
rated, and a priesthood interposed itself between man and (iod ” ('). 

227. All over India ” writes Sir ITeibert Risley ”at the present moment 
tribes are gradually and insensibly being transformed into castes. The stages 
of this operation are in themselves difficult to trace. The main agency at 
work is fiction, which in this instance takes the form of the pretence that 
whatever usage prevails to-day did not come into existence yesterday, but has 
been so from the beginning of time.” 

228. He then enumerates the sev^eial distinct proce.sses, which he adds, 
proceed in different places and at different times. These may be summarized 
as follows : — The leading men of an aboriginal tribe having succeeded in life 
and secured land, first bethink themselves of improving their social position. 
The first thing they do is to enlist the services of a Brahmin priest who invents 
for them a pedigree, and discovers for them an ancient connection with an 
imaginary clan of the Rajput community. They purchase wives from needy 
Rajputs and in course of time establish a tangible connection with that race. 
He instances the case of the Nagbansi Rajputs of Chota Nagpur who are 
now acknowledged as Rajputs, Sometimes a whole tribe of aborigines, or 
a large section of a tribe form themselves into a new caste of Hinduism. Such 
are the Rajbansis or Bhanga Kshatriy to wdiich caste belong the great majority 
of the Kochh inhabitants of Jalpaiguri, Rangpur and a part of Dinajpur, all of 
whom claim descent from Raja Dasrath. 1^1 Some of them establish a distinct 
Hindu sect, such as the Vaishnavas, Lingayats, Ramayats or the like. 
Whole tribes become gradually converted to Hinduism without, like the 
Rajbansis, abandoning their tribal designation. Such are the Bunij of western 
Bengal, who were originally of a pure Dra vidian race but are now fully Hindu- 
ised, and speak Bengali instead of their original language which they have lost 
—other castes belonging to this group are the Ahir, Dorn and I^osadh of the 
United Provinces and Behar ; the Gujar, Jal, Meo and Rajput of Rajputana and 
the Punjab ; the Koli, Mahar, and Maratha of Bombay ; the Bagde, Banri, Chan* 
dal (Namsudra), Kaibarta Pod, and Rajbansi Kochh of Bengal ; and in Madras, 
the Mala, Nair, Vellala and Paraiyan or Pariah, of whom the last retain tradi* 

(1) Old Sanskrit Texts, Vol. 1. p. 289. ive Ethnology of Bengal. 1872, p.l85 $t BiOt 

% People of India, (2nd Ed.) p. 72. (i) lb,, p. 74. 

(8) J6 p. 72, 78 oiting Dalton’s Desoript^ (5) 16., p. 76. 
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tions of a time wlien they possessed an independent organization of their own 
and had not been relegated to a low place in the Hindu social system. 

229. The following remarks occur in tlie Census Report fot Rengal : ‘‘At 
the present time two great influences are at w^ork. Tlie first is the contempt 
shown by the general body of Hindus for their aboriginal neighbouts, and tlieir 
refusal to have any dealings with them. They are spurned as unclean, and 
gradually come to sliare the feeling tJiemselves and to take the superior Hindu 
at his own valuation. The other influence, paradoxical as it may seem, is the 
cajolery of certain classes of Brahmins. Degraded members of the priestly caste 
wander amongst them in search of a livelihood. They commence l)y reading 
some religious book, and so gradually acquire an influence which often ends in 
their obtaining the position of spiritual adviser to the rude inhabitants of the 
village they liave settled upon. In the Orissa States and the Chittagong Hill 
Tracts, Vaishnava Bairagis, inore often than Brahmins, act as missionaries of 
a debcised form of Hinduism.’ 

230. History ot ths Hindu Code. The Hindu Dliarma Shastras which 
embody the rules of law here codified are all in the form of codes The laws 
of Rome which are the parent of all European jurisprudence are essentially 
codes so intended and constructed Tlie modern Continc'ntal and American 
law is mostly codified. So is the law of Japan. Various attempts liaise been 
made to codify the laws of England, but the attempts ha\’e so far failed 
There is a tendency in the direction of the codification of Indian Law The 
advantages of codification are its certainty, simplicity and uniformity — its sole 
disadvantage is stated to be its artificial rigidity. The state of Hindu Law 
before and since the advent of British rule has lieen already considered. 
(iJH2*194) The declared policy of Government to administer the Hindu Law as 
it finds it, does not preclude the possibility of its codification. This is an 
attempt in that direction. 

231. Its extent. — The code is stated to extend only to British India 
because many of its rules are based upon decided cases which have no more 
than persuasive value in the native slates. But in practice, it is apprehended, 
that its rules will be found generally applicable throughout India. 

282. Its operation.- -In 1772 the East India Company assumed the 
Diwani ’’ of Bengal, and Warren Hastings its 
Statutes from 1772 Governor-General prepared and submitted a scheme for 
1866 the better administration of justice to the inhabitants 

of Calcutta, wliicli provided that “ their inlieritance and 
succession lo lands, rents, and goods, and all matters of contract and dealing 
between party and party, shall be determined in the case of Mahomedans by 
the laws and usages of Maliomedans, and in the case of gentus by the laws 
and usages of gentus ; and where only one of tlie parties shall be a Mahome- 
dan or gentu, by the laws and usages of the defendant.’’ This provision 
was afterwards adapted or incorporated into various legislative enact- 
ments the first of which was passed in 1780 and declared that 
the Supreme Court of Bengal in the exercise of its original juris- 

(ll lb. p, 70 To the same effect, Census tion to the Law of Transfer §§ 42 — 46. 
of India, 1901, Vol. 1. 663. p 880 (1) Hbert’s Government of India (2nd 

(2) Cited in theOensus of India, 1901, Ed) 326. « « 

Vol. 1, 663 21 Geo. in 0 70 S. 17. 

(8) See on this point the author's view (6) Established in 1772 Geo. iii C 63 ; 
set out at length in his General Introduo- See Kaluindast In re 6 B. 164 (166). 
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diction was to apply to Mahomedans and Hindus their personal law in 
matters relating to “ Inheritance and succession to lands, rents and goods, and 
all matters of contract and dealing between party and parly ”, and this provi- 
sion was a few^ years liter (in 1796) extended to the original side of the 
Supreme Court of Bombay and Madras and re-enacted in 1799. The 
same provision was extended to the Mofussil Courts by local Regulations 
which were extended and modified according to local exigencies. 

233 . The same course was adopted as regards the mofussil courts sub- 
ject to the Supreme Court in Bombay and in its own charter dated 8th 
August 1823 the same provision was inserted. 

234 . These statutes were intended to pi ovide against specific mischiefs 
which had arisen in the exercise of the Supreme Court’s jurisdiction. Like 
the Bill of Rights and similar, statutes they are to be interpreted not as ex- 
hausting l)y enumeration the classes of rights which it specifically guards, but 
rather as thus recognizing the larger general principles on which these rights 
stand, by forbidding any such encroachments on them for the future, as actual 
experience, had in the past, shown to be possible. So it was held that though 
the Bengal regulations provide in terms for the preservation of the Hindu and 
Mahomedan laws only as to some particular subjects, yet the courts have 
given to those laws a distinctly wider operation. The judges said, in fact, 
tliat the intention was to allow the population to retain their own laws and 
customs throughout tiie sphere of which particular portions only had been 
expressly indicated, so far, at least, as this retention was compatible with the 
public law^ involved in the sovereignty of the British Crown, and with the 
principles of natural justice brought as far as possible into harmonious work- 
ing with the settled rules of personal law from which divergence was legally 
impossible. So, in the charter of the Supreme Court the specification of mat- 
ters of succession and matters of contract as matters to be governed by native 
laws and usages, might be construed as an indication of a wider operation 
of those laws and usages intended to be secured by the statute. 

235 . The Presidency High Courts ivere constituted by the Letters Patent 
issued in 1865, S. 19 of which conserves the pre-existing law and equity, as if 
the letters patent had not been issued. The same provision was inserted in 
the Letters Patent issued in the following year, establishing the N. W. P. 
High Court. 

236 . Several Acts and Regulations have extended the same provision to 
the mofussil courts which are to the following effect : — 

37. (1) Wherein any suitor other proceeding it is necessary for a civil court to 
r Vi f { I i decide any question regarding succesiion, inheritance, marriage or 
uenain aecUlonB to caste, or any religious usige or institution, tbe Mahoinedan law, in 
cases where the parties are Mahomedans, and the Hindu Law in 
native law. the parties arc Hindus, shall form the rule of decisiop. 

except in so far as such law has, by legislative enactment, been altered or abolished. 


(1) Established in 1823 by i Geo. IV C. 
71 Ss 7. 17. 

(2) 37 Geo. iii C 142-S 13 ; now consoli- 
dated and re-enacted in 6 and 6 Geo V. G. 5 
B 112 (The Government of India Aot 1915) 

(8) 89 and 40 Geo iii C 79. S 5 ; See 
Kafiandas In re 5 B iti (166, l66). 

(4) Beng. Beg XI of 1793 extendel to 
Benares Beng Beg. XLIV of 1795 ; Hindu 
law modided in certain districts by Beng. 


" Reg. X of 1800. Beng. Reg. Xir of 1806 8. 86. 

(5) Bom. Reg. IV of 1827 8 26. 

(6) Cl 29 ; See Mathura v, Esu i B. 546 
( 666 ) 

(7) Kah'^ndas In re 6 B. 164 (166). 

(8) lb pp 166, 167. 

(9) Civil Courts Aot Bengal (VI of 1671) 
S 24 repealed by the Bengal N.W. P md 
Assam Civil Courts Act XIX of 1887. 
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(3) In oases not provided for by sub-section (1) or by any other law for the time being 
in force, the court shall act according to justice, equity, and good conscience. U) 

A similar provision made by the Madras Regulation of 1802, W is repro- 
duced in the Madras Civil Courts Act, anil in the Ci\^il Courts Acts of 
the Punjab, (^) Oudh, the Central Provinces, (6) and Burmah, and in 
the Regulations applicable to Bombay, Ajmere and Merwara, (^) and 
British Baluchistan. ^^0) 

In Bombay the rules of Hindu Law have been modified by the Bombay 
Act VII of 1866 which relieves the second husband of a Hindu widow from the 
debts of her former husband and limits the liability of the personal repre- 
sentatives of a deceased debtor only to the extent of his assets, and other- 
wise limits the liability of a member of an undivided Hindu family for debts 
contracted before he was 21 years of age. 

237. Sources of Hindu Law. — The ultimate sources of Hindu T^aw go 
far beyond the sacred writings whicli arc ordinarily lield to embody it (J 1-9). 
Its immediate sources are however the following : — 

(1) The Sruti {§ 44— 61b 

(2) TheSmritis (§§ 76-77) 

(3) Digest and commentaries (§ 77). 

(i) Cufctom .§ 1921 

(6) Legislative EnaeJments § XT'/ — 188). 

(6) Judicial decisions J 189). 

238. A general view of the sources of Hindu Law lias already been pre- 
sented in the General Introduction (TI, III). It will suffice here to state tliat the 
Shruti or Revelation is a term applied cand confined to tlie Vedas which possess 
no legal value (§ 53). The Smritis or tradition, however, nominally constitute 
the chief source of Hindu Law. But as they constitute a record of about 2000 
years, it is obvious that they must of necessity contain many contradictions due 
to tlbB change of social conditions which cannot all be reconciled on the com- 
plaisant doctrine that all contradictions are equally good law (§ 146). The only 
rational rule to apply in siicli cases is that the later Smriti supersedes the earlier 
one. 

239. The art of writing had not been discovered wlien the Aryan immigra- 
tion to India first commenced. Consequently, the only possible record of the 
customs and usages of their forefathers was in their memory whicli again had 
limits. They therefore only memorized the ipsii^mna verba of their older tradi- 
tions which, being sanctified by time, were necessarily regarded as more sacred. 
They constituted the Srutis or matter directly heard from the deity ; while later 
traditions not so important and whicli even grew in bulk and number, were only 
memorized in substance and these became known as the Smritis. A list and 
d^ription of these has already been given (§§ 76-77). Of them it may be gene- 
rally stated that though they are in number numerous and are divided by long 

(1) Bangal N, W. P. & Assam Civil (7) Act XIII of 1898 S 13. 

Courts Acts. 87 (XII of 1887). (8) Reg. IV of 1827 S, 26; Bombay 

(2) Mad. Reg. II of 1802, S 17. Presidency Small Cause Courts Act 16(XV of 

(8) III of 1873 S 16. 1882). 

(4) Act IV of 1872 S 6 as amended by (9) Reg. Ill of 1877 S. 4. 

Act Xll of 1878. (10) Keg. Til of 1890 S. 80. 

(6) Act XVIII of 1876 S 8 except the (H) Boro. Act VII of 1866, S. L 

Shan States (XIII of 1898, 8. 18. (18) Ib. Ss 1. 2. 

(6) AotXXof 1876, S. 6, (13) ib. Ss. 6, 6.* 
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stretches of time they are all based on the same model, contain many common 
verses, acknowledge the same authority and only differ on certain points of 
detail which reflect a change established in the social usages of the people, 

240 . Assuming the earliest Smriti to be that orManu compiled somewhere 
about 600 to 800 B. C. and the latest, the Institutes of Yajnavalkya and* that of 
Narad, (400 to 800 A. D.) the intervening period of over a thousand years 
was marked by no great legal activity. The several Smritis during this period 
all clearly evince the growing strength of the sacerdotal influence, and the 
strengthening of the social barriers between different castes, with its attendant 
intercaste jealousies and hatred. Throughout all this period the position of 
women remains unaltered.^^1 And as regards man, the ideal portrayed is 
one of severe asceticism, — endurance of life while it lasts, riddance of it as soon 
as the purpose of manhood is achieved 195). Such are the Smritis. Of 
themselves they have little legal value. Most of the forms they acknowledge 
and employ have long since become obsolete 197). Even their conceptions of 
social relations Jiave become out of date. The Sanskrit legal works of 
greater value are therefore the Digests and Commentaries, which mark the last 
and comparatively modern period of Brahminical activity. As was to be 
expected, a few have outlived the time and place for which they were written 
and are no\v acknowledged to possess predominating authority in certain 
Provinces. Such is the work of tlie ascetic Vijnaneshwar called '‘The 
Mitakshara ” or “ The Compendium,” wliich though originally composed to 
guide a petty local chief, is now regarded as possessing paramount authority in 
the whole of India outside Bengal, where tlie Dayabhag of Jimutavahan 
holds the sway. But the paramount authority of the Mitakshara is now only 
so in name, since many of its doctrines have been refuted or modified by other 
works of local authority, and since the esUiblishment of British Courts and the 
Legislature, the paramount authority has naturally become transferred to 
them, so that the authorities set out before now possess finality and importance 
only in their inverse order. 

241 . But nevertheless there still remain points unsettled by the Courts, on 
which the authority of the Commentaries remains unshaken Wlierever it is 
so, reference must still be made to the Sanskrit works for authority and 
guidance. These works may be divided into two main groups : Those which 
follow the old track and those which follow a line of their own, As such, 
Hindu Law has become divided into two schools, known as the Benares and 
the Bengal Schools. The former is the orthodox or conservative school, while 
the latter is the reformed school. The text-book of the one is the Mitakshara, 
that of the other, the Dayabhaga ; but both the schools and their acknowledge'd 
text-books are held to apply only to the inhabitants of certain territories, and in 
each case they are subject to local modifications, sanctioned by text-books 
possessing only special local authority. So Sir James Colvile, delivering the 
judgment of the Privy Council, observed : “ The remoter sources of the Hin^ 
Law are common to all the different schools. The processes by whichThose 
schools have been developed seems to have been of this kind. Works 
universally or very generally received became subject of subsequent com- 
mentaries. The Commentator put his own gloss on the ancient text J and his 
authority having been received in one and rejected in another part of India, 
schools with conflicting doctrines arose. Thus the Mitakshara which is 
universally accepted by all the schools, except that of Bengal, as of the highest 


(1) See 8S-40, 61, 62, 6B. 81, 88, 93, 99, 104, 111, 116, 116, 180, 184, 181, 187. 
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authority, and which in Bengal is received also as of high authority, yielding 
only to the Dayabh^ in those points where they differ, was a commentary on 
the Institutes of Yajnavalkya ; and the Dayabhag, which, wherever it differs 
from the Mitakshara prevails in Bengal and is the foundation of the principal 
divergences between that and llie other schools, specially admits and relies 
on the authority of Yajnavalkya. Tn like manner there are glosses and 
commentaries upon the Mitakshara which are received by some of the schools 
that acknowledge the supreme authority of that treatise, but are not received 
by all. . . . The duty, therefore, of an European Judge, who is under the 
obligation to administer Hindu Law, is not so much to inquire whether a 
disputed doctrine is fairly deducible from the earliest authorities as to ascertain 
whether it has been received by the particular school which governs the 
district with which he has to deal and has there been sanctioned by usage. For 
under the Hindu system of law, clear proof of usage will outweigli the written 
text of the law u) 

252. Thus it will be seen that though modern Hindu Law nominally 
recognizes the authority of the Mitakshara as its sole accredited text-book, local 
departures from its rules have become sanctioned by usage giving rise to schools 
and sub-schools according to the line of divergence between its written text and 
the accepted usage. As such, the divergence between the Mitaksliara and the 
Dayabhag on many vital points has given rise to a distinct school known as 
the Bengal School of Hindu Law which prevails throughout Bengal and 
Assam. The leading points of difference between the two schools have 
already been set out (141-153) and will have to be more fully considered in the 
sequel. The Dayabhag view of law is generally spoken of as the reformed or 
the advanced view and it is even explained as influenced by the Mahomedan 
rule that had then become established in Bengal. But the fact that it makes 
succession dei)end upon religious efficacy whereas the Mitakshara bases it on 
affinity does not justify that assumption, though the fact that it does not 
recognize co-parcenership and thus vests the father with unfettered power of 
alienation marks a distinct advance upon the older doctrine of corporate 
property and enjoyment. 

243. These works, though they profess to be merely Digests and Com- 
mentaries on the older Smritis, are not to be treated as such in any sense of the 
term since, if they were in fact merely what they profess to be, their views could 
be corrected or contradicted by reference to the Smritis. But this is not allowable 
for they possess an independent authority and are to be treated as works which, 
without reference to their form, portray the custom and usage of their 
contemporaries. They mark a distinct epoch in advance of the Smritis upon 
which they nominally rest their doctrines. But this is merely a fiction 
intended to reconcile the old with the new. While recognizing the dogmatic 
immobility of the Smritis, the commentaries attempt to circumvent their rigid 
doctrines by explanations, interpretations and deductions which are, on the 
Mints upon which they differ, so vitally at variance with the Smriti texts that 
if a reference were permissible to the latter, the futility of the former would at 
once become manifest. In another respect tlie commentaries differ from the 
Smritis. Unlike the Smritis they do not profess to represent the divine will. 
They profess to be mere expositions of the older texts. (^) As such, Sir George 

(1). The Collector of Madura v. that the writer had strivon merely to 

12 M.I.A. 897 (486, 486). simplify the difficult text of Yajnavalkya 

(9) Per Mocker jee^ J.t in Deepo y Oobindo^ tor the benefit of the young pupils. So 
16 W. R 42. also Nilkantha in Mayukh. § 1, 

(8) See Se. t-2 Mitakshara Ch -1 whioh says 

Cr HC — 2 
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Knox, J.> grouped all Hindu writers into three grades. He was of opinion that 
the authority of the oldest of them such as Manu, Vashishth and Yajnavalkya 
could not be questioned, being so regarded by the Hindus. But ne 
distinguished from these old gospellers, the medieval writers such as Nariid'who 
were entitled to very great weight ; but referring to Vijyaneshwar, he 
said he was only a commentator, and as regards the latest of the writers such as 
Nanda Pandit he held that he was “ as much open to review as the text of 
any commentator of the present school, When this case went up on 
appeal to the Privy Council their Lordships animadverted on this view of the 
classical texts, adding : “Their Lordships cannot concur with Mr. Justice 
Knox in saying that their authority is open to examination, explanation, criti- 
cism, adoption or rejection like any scientific treatise on European jurispru- 
dence. Such treatment would not allow for the effect, which long acceptance 
of written opinions has upon social customs and it would probably 
disturb recognized law and settled arrangements. But so far as saying that 
caution is required in accepting their glosses where they deviate from or add 
to the Smritis, their Lordships are prepared to concur with the learned 
Judge ”. 

2M. In another case, referring to Sir W. Jones translation of a verse of 
Manu in which certain words were said to have been interpolated by a later and 
inferior commentator named Prakash and not by the ancient and eminent 
commentator named Kulluka Bhatt, as Sir William Jones believed, their 
Lordships said: “ Their Lordships assume for the purposes of their judgment 
that Sir William Jones was mistaken in attributing the words interpolated in 
verse 122 to Kalluka Bhatt. But they observe that Sir William Jones’ version 
was probably founded on the tradition of the time at which he wrote and has 
been accepted in the Indian Courts without question. Communis error facit 
jus is a sound maxim ”. To the same effect their Lordships had delivered 
themselves as far back as 1868, when they observed : “ The duty, therefore, of 
an European Judge who is under the obligation to administer Hindu Law is 
not so much to enquire wliether a disputed doctrine is fairly deducible from the 
earliest authorities as to ascertain whether it has been received by the 
particular school which governs the district with which he has to deal, and has 
been sanctioned by usage”. Again, twelve years later they said : “ The 
Hindu Law contains in itself the principles of its own exposition. The digest 
subordinates in more than one place the language of texts to custom and 
approved usage. Nothing from any foreign source should be introduced into 
it, nor should the courts interpret the text by the application to the language, of 
strained analogies”. But while the digests and coijimentaries have now with 


(1) Beni Prasad v. Hardai Bibi, 14 A 
67 on appeal (118, 111) F. n , 0 A Sri 
Balusu V Sri Balusu 22 M. 898 P. 0 ; 
Muthn Karuppa v. Shellaihommal 16 M. 
L. T. 687; 26 I. C. 786 (786.787) in which 
it is observed ‘*The faot is that commen- 
tators felt that any attempt to prescribe 
rales of inheritance on their own initiative 
will not find acceptance amongst the people. 
They had to justity tbeir position by a 
reference to the sayings of the Bishis. Ihis 
led them not-~infrequently to depart from 
the literal meaning of the texts commented 
npon. They found a body of usage which 
Wa9 not in strict accordance with the SmritU, 


They had to recognize the force of such 
usage ; but they preferred to say that the 
usage was within the meaning of the text. 
The oommentaries iodicate an attempt ,^ to 
reconcile the text law with the actual U8t%e 
of the people ’ * 

(2) 8ri BaUiSu v. Sri Balusu 22 M. 868 
(411, 412) P C. 

(8) Jagdish v. Sheo Pariah, 28 A. 869 
(8811 P, C. 

(4) Vo Hector of Madura v. MuUu 
Eamlinga, 12 M. I. A, 897 (486). 

(6) Bhyah Ram Singh v. Bhyah Ugur 
Singhs 19 M, LA. 879(890), 
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the passing of time attained a status of their own, they do not necessarily 
exclude a reference to the Smritis which they profess to annotate. This was 
conceded by the Privy Council in a case in which they said, “ many of the 
precepts of Manu have l)een undoubtedly altered and modified by the modern 
law and usage, but his authority may properly be referred to when it is 
necessary to resort to first principles in order to ascertain and declare the law”.<M 

246 . These cases then settle the following points : - (i) — That the state- 
ments in the digests and commentaries, though professing 
Principles deduced. to be merely comments on the original shastric texts, can- 
not be examined with reference to the latter, but must be 
received as embodying the current accepted law; (zi)-~that even if the state- 
ment be an interpolation, it is no blot upon its validity if it has remained 
unquestioned for a considerable period, for the interpolation may itself represent 
the accepted popular view ; and (th ) — that w])enever it is necessary to refer to 
the first principles in order to ascertain the law, reference to the Smritis is 
still justifiable. 

246. As previously stated, the work now known as the Dayabhag ” is 
only a fragmant of a larger and more complete digest on Hindu Law known as 
the “ Nyayratn ” (§151). The only portion of it that is now extant is that which 
deals with Partition and Inheritance. In Bengal this work takes precedence of 
the Mitakshara, though the latter work is to be referred to on points upon which 
the Dayabhag is silent. For the same purpose, other works may be equally 
referred to and their authority would appear to be something in the following 
order (l) Dayabhag, (2) Mitakshara, (3) Dayatattv, (4) Viramitroday, (5) 
D ayakramasangrah . 

As of Jimut Vahan s Digest only the Dayabhag or the chapter dealing 
with Partition and Inheritance is extant, the differences between the Bengal 
apd the Benares schools only arise on these subjects which will be set out in 
their appropriate places in the sequel. 

« 

247. Custom.— As a source of law custom takes a conspicuous place in 

the legal systems of all the nations. As a matter of fact 
Custom. custom is the mother of all laws, and whether it be the 

the StuH or the SmTili they are both alike founded on 
custom. Indeed, “ Custom is powerful and overrides the sacred law”. (^) The 
general influence of custom upon the Aryan law has been already considered 
(§192) and its particular significance in moulding the current law will be 
considered in the sequel. Though custom is the parent of Hindu Law which 
is still subject to and modified by it, it does follow that in order to bring a 
case under any rule of law laid down by recognized authority for Hindus 
generally, it is not necessary that evidence should Be given of actual events 
to! show that in point of fact the people subject to that general law regulate 
their lives by it. Special customs may be pleaded by way of exception, which 
it IS proper to prove. To put one who asserts a rule of law under the neces- 
sity of proving that in point of fact, the community living under the system 
of which it forms part, is acting upon it, or defeat him by assertions that it 
has not been universally accepted or acted on, would go far to deny the 

a) B^mdah8kmiy.8ivan(Uha,UU.t,A. (8) h ^0 -CoUeeto^^ 

1591)i Muttu Bamhngai 12 ,M. I.A 897, 

(2) MonWam v. Keri, 6 0. 776 P. 0. 
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existence of any general Hindu Law, and to disregard the broad found- 
ations wliich are common to all schools, though divergencies liave grown out 
of them. (^) 

248. Judicial decisions. — The sacred books enslinne the written law. 
The courts interpret and administer it. In doing so they place before them- 
selves certain principles whicli have come to be regarded as rules for the 
interpretation of Hindu Law 202-204). Where the court finds a text 
suitable to tJie matter it has to adjudicate upon, it has naturally to interpret it. 
Now the difficulty ot understanding tliem is by no means small. In the first 
place they are often cryptic and contradictory, and in tlie second place they 
are Jill written in a dead language a knowledge of wliich is by no means the 
sole qualification for understanding their meaning. As Golap Sircar Shastri 
truly remarks: “The Sanskrit works on law cannot be fully understood, 
even by a Sanskrit scholar except with the aid of learned pundits familiar 
with the traditional interpretation of them”. courts have ceased 

to requisition the aid of such pundits and for the best of reasons (§ 189). They 
now interpret the texts for themselves with the aid of such published translations 
as they can find ; and in doing so they naturally accommodate them to their own 
view of what is just and proper. In other words, the judges while professing to 
administer law sometimes make it. This they have necessarily to do in cases 
not covered by any direct authority. But in either case they test their decision 
by reference to reason and convenience. So wlien the Privy Council had 
to decide on the question of succession to an impartible Zernindari and the 
contest lay between the first born son of a junior wife and a second son of the 
senior wife, their Lordships in upholding the claim of the first born cited several 
sacred texts and observed : “ It appears to their Lordships that the rules just cited 
jipproach very nearly to a distinct declaration of the general Hindu Law upon the 
question when regarded apjirt from any special custom prevailing in any parti- 
cular district or family . , . It is right to observe that if the decision had to rest 
only upon reasons of policy and convenience, tiiese reasons would seem greatly 
to preponderate in favour of the riglit of the first born son. The inheritances of 
Hindus which descend on a single heir, are almost entirely confined to Zemindaris 
in the nature of a Raj and to offices, and it is obviously in accordance with 
reason and convenience, that such succession should devolve upon the son who 
would, in the natural course, first reach manhood, and be capable of discharg- 
ing the duties attaching to inheritances of this kind”. ^^) 

249 . Then again, even where the Sanskrit text covers a point it does, 
not necessarily follow that the courts are to give it the force of a statute. As 
was observed by Mahmud, J. : “In all systems where juristic notions have at all 
been carefully classified, a distinction exists between rules which regulate 
matters of form and as'* such are directory in their nature, and those 
rules which go to the very essence of the matter, and violations of which, 
if allowed, would be destructive of the rule itself”. In other words, 
before giving effect to a text the court has to consider whether it is 
precatory or mandatory, merely directory or absolutely compulsory. This 


(l) Bkagwan Singh v. Bhagtvan Singh. 
21 A. 412 P. C. ; (iita Bai v. Shiva, bakas 6 
Bom. L. R. 818 ; Vayidinada v. Appu 9 M-. 
44 P. B. 

(3) H. L. (8rd Edd 86. 

(B) JRamalaxmi v. Sivanath, 14 M. 1 A. 


670 (694). 

(4) Bamalaxmi v. Sivanath 14 1^4.1 A* 
570 (698, 694) 

(6) Qanga Sakai v. L$hkfaj% 9 A. 358 
(296). - 
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view of the law had to be considered by the Privy Council which had to decide 
as to the validity of the adoption of an only son. The Sniritis condemn it 
and the question which their Lordships had to consider was whether the scriptural 
prohibition was mandatory or merely monitory and in adopting the latter view 
their Lordships quoting from an earlier case decided by their own Board 
remarked : ** All these old text books and commentaries, are a])t to mingle 
religious and moral considerations not being positive laws, with rules intended 
for positive laws. In the preface to his valuable work on Hindu Law, Sir 
William Macnaghten says : It by no means follows that because an act has 
been prohibited, it should therefore be considered as illegal. The distinction 
between the Vincitlum juris and the Vinculum pudoris is not always discernible. 
They now add that the further study of the subject necessary for the decision 
of these appeals has .still more impre.ssed them with the necessity of great 
caution in interpreting books of mixed religion, morality and law, lest foreign 
lawyers accustomed to treat as law what they find in authoritative books, and to 
administer a Fixed legal system, should too hastily take for strict lavv precepts 
which are meant to appeal to the moral sense, and should thus fetter individual 
judgments in private affairs, should introduce restrictions into Hindu Society, 
and impart to it an inflexible rigidity, never contemplated by the original law- 
givers ^^ . . . No system of law makes the provincci of legal obligation co-extensive 
with that of religious or moral obligatitm. A man may in his conduct or in the 
disposition of liis property disregard the plainest dictates of duty. He may prefer 
an unworthy stranger to those who have the strongest natural claims upon him. 
He may be ungrateful, selfish, cruel, treacherous to those who have confided in 
him and whose affections for liim have ruined them. And yet he may be within 
his legal rights. The Hindu sages doulHlcss saw this distinction as clearly as 
we do, and the precepts they have given for the guidance of lifc^ must be 
construed with reference to it. If a transaction is declared to be null and void 
in law, whetlier on a religious ground or another, it is so ^ and if its nullity is a 
iiccessary implication from a condemnation of it the law must be so declared. 
And the mere fact that a transaction is condemned in books like the Smritis does 
not necessarily prove it to be void. It raises the question what kind of con- 
demnation is meant. ^*^1” 


280 . Then referring to the conflicting decisions on the subject, their 
Lordships observed: “in estimating the weight of reason- 
Stare Decisis ing in the various litigated cases their Lordships have not 

forgotten the weight of actual decisions ; that they repre- 
sent the opinions of eminent ard responsible men, arrived at after public and 
anxious discussion, carrying with them an authority not legally disputable in 
the provinces under their jurisdiction, and it may be, affecting many lands and 
many titles to property or to personal status. SiicL decisions are not to be 
lightly set aside. A court of justice which only declares the law and does not 
make it, cannot, as the Legislature can, declare it with a reservation of titles 
acquired under a different view of it. But their Lordships are placed in the 
position of being forced to differ with one set of courts or the other, 
far as the fear of disturbance can affect the question, if it can riglitly affect it at 


(1) ^itAkshara Ch*l. 8 XIV. U “do an 
oplv sok must not be given nor accepted. 
Foe Vasishtha or^aine * Let no man give 
accfpt an only son * ** 

(3) Bao BAlwcknt SifiQh v> Eani Kishort; 
20 A. 367 (386, 286) P. C. 


(3) Principles and Precedents of Hindu 
Law, VoL I p. V3 

(4) Sri Balusu^ v. Sri Balum 22 M 898 
(416, 416) P. C. 

(6) 16., p. 419. 
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all, it inclines in favour of the law which gives freedom of choice. People may 
be disturbed al finding tliemselves depri\^ed of a power which they believed 
themselves to possess and may want to use. But they can hardly be disturbed 
at being told that they possess a power which tliey did not suspect and need not 
exercise unless they choose. And so with titles”. 

281. Legislative Enactments. — The effect of legislation on Hindu Law 
is unlike the influence of custom and judicial decisions, immediate and direct. 
Law is paramount and it can make or unmake laws. It assured to the Hindus 
their personal law (§ 169); but finding it intolerable on many points it had 
to modify it. In oilier respects for the sake of uniformity or public con- 
venience, it had to legislate irrespective (if racial law. A list of such enact- 
ments has already been given (§§ 177-188). Their particular effect will be found 
set out in the sequel. The age of majority is 18 under the Indian Majority 
Act which overrules the Hindu Law where sixteen years was the age of 
majority. 

either writing nor registration was obligatory under Hindu Law to com- 
plete a contract or transfer. 1^) In this respect the Transfer of Property and 
the Registration Acts have superseded the Hindu Law by prescribing forms 
which it did not contain. 

282, Immoveable Property. Although tlie various Indian Acts de 
scribe immoveable property and the General Clauses Act defines it more 
generally that term may still connote property for the purpose of Hindu Law 
which is outside the terms of any enactment. Such would be the case where 
the nature and quality of property can only be determined by Hindu law. 
Such is a hereditary office such as that of a Joshi, 1®) Yajmanvritti, or the 
office of a hereditary priest, or an annuity granted to a Hindu temple even 
though not charged upon land. Such fixed and permement payments are 
called ‘ Nibhandhs ” in Hindu law and they are all treated as immoveable 
property. 

263. Procedure not excepted. — The personal law assured to the Hindus 
only safeguards their substantive rights upon certain subjects. It does not 
affect processual matters, which are now entirely regulated by the statute. 
Originally, however before the Indian Legislature had addressed itself to the 
codification of Indian Law, the Hindus were judged by their own procedure 


(1) 8ri Balusu v. 6Vi Balusu, 22 M, 398 
(480) P. 0. 

(2) Mooihoorpiohun Boy v. SoorendrOy 1 
C. 108 (P. B.) 

(8> Alwar Chettyv. Vaidilingat 1 M. H. 
C. R. 0. 

(I) Transfer of Property Aot 8. 8, Begis- 
trstion Act S. 2 (6). 

(6) S. 8(26) Aot X of 1897. 

((5) 8.8. 

(7) Fatesangji v. DeBau 10 B. H. C. 
R, 186 P 0. 

(8) Bcdvanirdvv 9 B.H*C.R. 

(A 0) 99. 

(9) Krishna Bhat v. Kapa Bhaty 6 B H. 
C* B (A 0; 187 ; Balvantrav v. Purshotami 


9 B H.O.R. 99 F. B. contra Baiji v. Desaty 6 
B.H.C.K. (A) 56 dissented from in Ghela 
Bhai V. Sorgovany IS Bom L R., 1171. 

(10) , Collectcr v. Krishna Nath. 6 B. 
822. 

(11) . Nibandh*Skt-Lit “Pix^dp* •* made 
fast”' “bound,” from handh tp bind— Thence 
A.Sax diwdan to bind, D.^btndanjce,*^bindd 
Dan bmda Q.^hindan Both, bindan So 
described in Wilscn^s Glossary, “ Nibandh** 
in la«v, fixed or immoveaMe property ; also a 
oorrody, or fixed allowance granted by a 
Raja or person in authority, to be roeeived 
from the proceeds of a manufactory into^ ^oiip 
estate. Hence o 9 rrody. 
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which bulks largely in Jagannath’s Digest and in Macnaghten’s work on 
Hindu law. (2) 

264, Caste Autonomy. — Caste is an essential institution of Hinduism 
and the reservation of tlieir personal laws to the Hindus implies the reservation 
of the jurisdiction of caste. This is ensured by the enactment which limits 
the jurisdiction of the Civil Courts only to matters of a “ civil nature”. This 
term which occurs in all the Civil Procedure Codes enacted since 1859, has 
as regards caste, acquired a somewhat settled sense which limits and defines the 
respective authority of the caste and of the court in matters affecting personal 
status, the leading principles of which may be thus stated: — 

(!) In all matters affecting any property, office or dignity carrying with 
it the right to any perquisite or emoluments the courts possess jurisdiction to 
adjudicate but in doing so the court is limited to giving effect to what are con- 
sidered as customary rights subject only to the just limitations within which 
they are operative. For instance, where a marriage takes place between persons, 
one or both parties to which are illegitimate children, or persons of any caste, 
its legality depends not upon what the court considers right but rather upon 
how the caste people regard it. If the latter treat it as a good marriage then 
the court must assume it as such On the other hand, where the caste sanc- 
tions as marriage an alliance between a man and a married woman, who lias 
neither lieen divorced or deserted by her husband, tlic court cannot give effect to 
the custom, as that would be tolerating adultery whicli is both immoral and 
opposed it the established law. 

(2) It is within the jurisdiction of the caste to appoint a man to an office 
of dignity, that of a priest, and so long as it is connected with no right to 
property, the court cannot control liis appointment, retention or removal. But 
where there are annexed to it certain incidents in the nature of civil rights as 
against members of a community, then, In adjudicating upon the one question 
the court has necessarily to assume jurisdiction o\'er the whoh' question. 

(3) Thirdly, for the protection and better management of public, religious and 
charitable endowments, the Legislature has armed the court witli certain powers 
of supervision and control in which it inherits tlie powers, which the Hindu 
Shastras acknowledge, belong to the Sovereign as the protector of Dharm, 

(4) For the rest the powers of the court are confined to the interpretation 
and administration of tlie caste rules to persons acknowledging its supremacy. 


(li See Colebrooke’s Digest, Vol. 1, Bk.I. 
Ch. VI ; Bk. IT, Ch. II . 

(2) Pp. 107 276 ; out of 278 pp only 99 
deal with substantial rights, and the rest 
deal with < he following beads 
Admini&iraiion oj Justice', CenstituHon of a 
Judicial Assembly, Subject oj a Judicial Pro^ 
ceedingi Process of Citationi Declaration, An 
suett Onus Probandiand judgment] Becapu 
tulation ; Betort or re^criminatiotr ; Mesne 
jFVocsss ; Judgment in Actions for Debt] Special 
rule regarding the Anstoer ; Indications of 
Falsehood; Conflicting Claims; Action attend^ 
ed by Wager ; Special Ilnles of Proceeding ; 
tfature of Evidence ; Belative Priority ; 
Wfect of Possession ; Digression concerning 
wines an$ other PenuUies\ Possescim without 


Title ; Title without Possession ; Appeals and 
other Matters ; Digression consermng Trove 
and Plundered Property ; Witnesses ; 
Written proof ; Evidence by Divine Test ; 
Ordeal by Balance; Ordeal by Fire; Ordeal by 
Water ; Ordeal by Poison ; Ordeal by sacred 
Libation ; Ordeal by Grains of Rice; Ordeal 
by hot Metal ; Ordeal by Dharma and 
Adharma ; Other Tests 
(8) Bisheshur y. Matagolam, 2. A.W.N. 300. 
(4) Muth'usami v Masilamnni 33 M. 342; 
Ram Eumari, In re. 16 C. 261, 

(6) Uji Korain Das v Tirlok TewarU v. 
llaihU 7 Bom. H. C. R. (A. C.) 133, Narain 
Das V Tirlok 29 A. 4: Fmperor v. Laear, 80 
M. 660 

(6) Ghelahhri v Hargovan, 13 Bozn. L.B, 
X17X 
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Apostacy or loss of caste by the husband is of itself no ground for 
restitution of conjugal rights M though the Court would be slow to decree it 
since by reason of the conversion to an alien faith co-habitation has become 
impossible. (2) 

258. No reference to (oniincntaries will be complete without reference to 
what has become known as the schools of Hindu Law, 
Schools of Hindu which owe their origin to the difference in interpretation 
or practice. It has already been stated that the Hindu 
scriptures commingle theology, morality, metaphysics and 
law with one another, and the tendencies of the method of reasoning which are 
held to be applicable to t!ie one are allowed to influence the interpretation of the 
other brandies of knowledge. The first disrujition of the orthodox school was 
doubtless due to religious differences on the interpretation of the Vedas. The 
orthodox school, of which Jainiini was the founder, differed from the school of 
Vyas in that the one supported the literal sense while the other drew from it 
the conclusion denying the existence of a material world ; while both differed 
from the rationalist reasoning of the Nyaya of Gautam which threw all theo- 
ries into the crucible of reason. This triangular contest naturally found many 
adherents. The philosophy of Gautam took hold of Bengal, while the orthodox 
creed still flourished elsewhere. Having once differed in religion the followers 
of the Nyaya applied the same test to law. And hence arose the two principal 
sects or schools, which, construing the same text, variously deduce upon some 
important point of law different inferences from the same maxims of law. But 
while the Bengal school stood out jn open revolt there still remained those who 
though still fighting under the orthodox banner, ventured to differ in details in 
conformity with the prevailing local opinion and practice. In this process of 
legal development, schools and sub-schools have been formed which may be 
stated in the following table. 


HINDU LAW. 

I 


BENARES 




BENGAL 

Mitakshara. 

1 




(1) Dayabhag. 

1 1 

1 

T ' 

1 

(2) Mitakshara. 

Beoiares proper. Mithila. 

Maharashtra, 

Dravid. 

Punjab. 

(8) Dayatattv. 

(1) ?ditak8hara. (1) Mitak- 

(1) Mayu- 

(1) Mitak- 

(1) Customs 

(4) Vira mitro 

(2) Viramitro* shara 

kh 

shara. 

as oom- 

day. 

day, (2) Vivad 

(2j Mitak- 
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piled in 

(6) Daya krama 
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shara 

ohandri- 

the Riwa- 


kar. 

(8) Vira 

ka. 

ziam. 


(3) Vivad 

mitro- 

(8) Parasa- 

(2) Mitak. 


ohiuta- 

day. 

ra madh- 

-ifthara. 


niaui. 


^viy. 

(3) Vira 




(4) Virirnitro 

mitro. 




ddiy 

day. 



1 

Dravid 

Kamat. 

"1 

Andhr. 



proper. 





(1) Act XXI of I860 ; Kmurtee v. Niriwul, Arzoon, 6 W. R. 236 Cf Moola v, Ntmdy 
(I860 N.‘ W. P. H C R. 868; Sahadur v 4 N. W P. H. C. E. 109. 

Eajwcnta, 27 A. 96; Contra 2. Dig. P. 418 (3) Oanga Sahai v. Xsehhr^j, 9 A* 269 

overruled by the Legislature (290). 

<2) See XXI of 1866, Ss. 16 18; Muohoo v. 
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266. The main diversions are however only two viz.y that represented by 
the Mitakshara and by the Bengal schools. The sul>divisions of the Mitak- 
shara are not only not based upon any i)ronounced departure from the orthodox 
tenets but nominally and essentially follow them. TJiey are in the nature of 
local variations due to local usage embodied in the works tliat have obtained 
local celebrity, which while afraid to break away froni the parent stem, 
justify their departure therefrom on the license of interpretation. 

257. It has been already pointed out ($ 199) how Hindu law remained 
unsecularized by the divorce of legal from moral obligations. The tendency 
of judicial decisions by European Judges has in a measure effected that seve- 
rance. For when tliese precepts passed through the secular judicial mind the 
pure legal rules became necessarily separated from their religious figment and as 
much as was legal became in course of time crystalized into separate rules and 
principles which so far as they go are now accepted as a final enunciation 
of the living personal law of the Hindus. With the ever increasing accumula- 
tion of legal precedents of the supreme tribunal, the utility of the digests and 
commentaries must neces.sarily correspondingly diminish till they must eventually 
recede into the same background into which they have jostled the ancient 
Sruti and the Smritis. Even at the present day, most of the Hindu Law is case- 
law, and many points of controversy wliich exercised the minds of Colebrooke, 
Macnaghten and Strange have been finally set at rest by judicial decisions. As 
such, these latter occupy a prominent place in an inquiry into the sources of 
Hindu Law, Even where any matter is not the subject of a direct decision 
the reasoning and the rules by which the judges now consider themselves 
bound, have established canons for the construction of the sacred and secular 
Sanskrit texts which should afford solution to the novel problems which must 
continue to arise in practice. 

258. The reduction of a few elementary rules from the great bodies of 
detail is no easy task, but the few following rules underlie the numerous 
decisions by whicli they were guided a.ul controlled. 

259. Rules of Interpretation. — 

(1) SiObre decisis. In dealing with property and status, the courts are 

essentially conservative, following t!u*ir own piecedenls and never 
departing therefrom unless very cogent reasons impel tlie deiiar- 
ture 

(2) All legal texts must be separated from moral injuncLions, the former 

alone followed, the latter ignored, if tlieir union is casual and not 
essential 

(3) In interpreting old texts regard must be had to usage ; for no text 

is binding unless it is accepted as binding on the community to 
which it relates 

(4) When the two texts are equally authoritative but contradictory, the 

court is entitled to select the one which is in conformity with reason 
and convenience (9. 

(1) Eampmfi y, Mulchand, 1 k. lU : h k,^^l {4tm\ Ktimor Gungadhe^r Kumar 

BcAK$sser Bai v Bcnsraj SOB 431 (462) P.C. Hira Lai, 20 C. W. N 489 (499). 

(2) Sri Balusuy.Sri Balasu^i^ M, 898 (4) Vedanayaga v Vedammal, M. 

p Q 591; Vedapttnal v. Vedanayaga^ 31 M lOQ. 

(8) CoUeclof V. Mootm Ramalinga, 12 M 

G BC— 3 
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(5) Where a rule is aiuhi^uious or uncertain the court construes it 
reasonably. 

^6) Where there is no rule, the court decides according to the rule of 
justice, equity and fjfood ('onscdcnce. 

(7) 'Die Court always ?^i ves effect to the policy of the Legislature paying 

due regard to its bcliests. 

(8) No rule, however sacred, is enforced if it is opposed to public 

morality, 

(9) In construing the standard texts the court considers what is manda- 
tory and therefore legally enforcible, and what is merely moni- 
tory and therefore not legally enforcible. 

(10) In administering law the court pays due regard to consistency 

assuming tlie body of law, so far as possible, to be consistent 
with itself. 

(11) A well established usage overrides the written law. 

(12) In giving effect to legal presumptions it pays due regard to the 

altered conditions of the present day. 

(13) In construing deeds and bequests, the court assumes what was tacitly 

and necessarily implied. 

(14) Transactions i^rejudicing natural heirs must be supported by cogent 

rea'^on and e\'i deuce. 

(15) In all acts the court presumes in favour of legality and morality. 

(lb) Where a legal precept is nr^t wholly applicable, subject to the other 
rules, it applies it by analogy. 

The concrete exempli ri(\ati on of these rules will be found in the ensuing 
commentary. 

260. Who are the Hindus —In the first place Hindu Law applies to 
Hindus. But wlio are the Hindus ? This is by no means an idle question, for 
beyond a certain number wiio obs(*rve the correct rituals of Hinduism — an ever 
diminishing class — there remain the vast body of those wlio, though owing no 
allegiance to any other revealed religion, do not conform to the tenets of 
Hinduism and would, if the ciuestion were submitted to the judgment of the 
ortliodox, be voted as non-descript out-castes. But in the eye of the law these 
might be as good Hindus as any. The term ‘ Hindu’ is of comparatively recent 
origin {§ 216) and the tenets of Hinduism are uncertain and ill-defined. Like 
Judaism, Hinduism is not a proselytizing creed. A Hindu, like a poet, is 
nnbciter non fit. If he is sprung out of any of the twice-born people then he 
is unquesiionably a Hindu, otlierwise, he may be a Hindu nevertheless. The 
true test of Hinduism now im]>lies the observance of caste, the worship of a 
Hindu deity and the i)aying of homage to Brahmins who are the hierophants 
of that religion. Tlie ceremonial observance of the Hindu fasts and feasts is 
another index. Witli the decline of Brahminical influence these symbols have 
been sliorn of their support and the Hindu has ceased to believe in them, not 
because his belief has undergone a change, bin because the narcotic that 
produced the symptom lias lost its potency. 
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261. ll has already been stated that the term Hindu was originally a 
mere geograpliical expression (> 216J. Its present meaning is still 
vague since it comprises not only those who arc Hindus by religion but also 
those who arc Hindu dissenters, wliile Hindu Law^ may apply to yet 
another class wdio do not follow^ Hindu religion at all and may, indeed, be 
converts to an antagonistic creed, sucli as CJiristianity or Mahomedamsm. 
Considered as a religion Hinduism is rather a system than a cieed. It has n(i 
dogma or articles of faith. A man may be a Deist or Atheist, lie may believe in 
Krishna or Comte : he will continue to be a Hindu il he was born one. 
** Hinduism includes a liuctuatmg mass ol beliels, opinions, usages and 
observances, social and religious ideas, the exact details of which it is impossible 
to reduce to anything like order, and in the most divers aspects of which it is 
impossible to recognize anything that is common. A l)eliel in the superiority 
of Brahmins, veneration for iJie cow^, and resi^cct fur tlie distrilnUion of castes 
are tlie elements of Hinduism, wdiich are generally recognized as lundamental. 
But each one of these has been rejected, or is rejected by tribes, castes or sects 
whose title to be included amongst Hindus is not denied.” (^) 

262. So long as the lamps of orthodoxy w^ere kept well trimmed by its 
creatures, the Hindu kings, tlie w'ildest and most purile ceremonials found 
complaisant observers -for to cease to observe them was to cease to be accre- 
dited a Hindu, and meant tJic foi feiture of all civic rights and the fate of a 
social outlaw. But with the Hinduism left to justity its existence upon its 
own merits, its dissolving lorces set to work and now^ Hinduism is in reality 
a mere name — Vex proetena nihil. People may be diametrically opposed 
to each other in their ceremonial observances and bitterly scornful of each 
other’s caste and social status and still be good Hindus. 

263. So it was said in a case the decision in which was confirmed by the 
Privy Council. “ The Hindu religion is marvellously catholic and elastic. Its 
theology is marked by eclecticism and tolerance and almost unlimited fieedom 
of private worship. Its social codti is much more stringent, but amongst its 
different castes and sections, exhibits wide diversity of practice. No trait is 
more marked of Hindu society in general than its horror of using the meat t)f 
the cow. Yet the chamars who profess Hinduism, but who eat beef and the 
meat of dead animals, are, liow'e\'ei low in the scale, included w’ltliin its pale, 
it is easier to say w^ho are not Hindus, and practically tlie separation of Hindus 
from non-Hindus is not a matter of much difficulty. The peoide know" the 
difference well and can easily tell who are Hindus and ^vhu are not.” W 

264. Hinduism unlike the new'er faiths, such as Buddfiism, ChristianiLy 
and the Islam is not a brotherhood but a purely individualistic creed. All 
Hindus were primarily divided into four castes the genesis of w^hich has 
already been given ^07). Of these the Brahmins who w^ere the priests, 
the Kshatriyas who were the warriors, the Vaisliyas who were the traders and 
theShudras who were relegated to the servile class were its main primary divi- 
sions, since multiplied into innumerable secondeiry castes, whicli the Shastras, 
however, do not recognize. 

265. Out of the four primary castes, the lirsL three were classed as Dwijas 
or the twice-born and the last, who though Hindus, w'ere not entitled to that 
privilege. All were enjoined certain duties winch in the original conception 


( 1 ) N.W.r. Ceuaus Report 1891 Pt I (2) Bhegwan Kotr v. Bos0t 810. 11 

g 178 p, 192. ^*-0. 
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of Hindu society were unchangeable. The elaborate rules which bound the 
twice-born have long since ceased to be operative with the liberalizing 
forces created by the advent of the Mahomedan rule and strengthened 
by its suppression by the Britisli rule which has almost completely destroyed 
the artificial barrier which held together the Hindu society. Even those who 
nominally remain within the v inculum of Hinduism have long since ceased to 
practise its observances. The tests by which Manu judged of Hinduism have 
ceased to apply. The sovereign who was the defender of the Hindu faith Iv'S 
long since vanished from the land. His ordinances to preserve the ideal of 
Hinduism have become mute with the i)olitical subjugation of the country by 
professors of an alien creed. What remains of llinduism is but a name. 
And that name lias now found a fresh attribute. 

As such, a Hindu may follow the conventional creed or he may not. Law 
still treats and regards him a Hindu if he is acknowledged to l)c a Hindu because 
he has sprung from a Hindu stock and has by his conduct or course of life 
not become allied to another essential non-Hindu faith. 

266. Essence of Hinduism. —Tlioiigh Hinduism possesses no formula 
wliich distinguishes its creed from the other revealed religions, and though its 
catholicity has ushered into its fold the most divergent and heterodox faith, still 
there are some elements more or less essential in which Hinduism with all its 
family members ordinarily agree. Tlieseare belief in (1) the unity of Godliead, 
(2) Maya, (3) Pantheism, (4) the doctrine of Karm, and (5) its consequent 
pessimism. All Hindu speculation centred round these sul)jects which afford 
a key to the many dogmas and beliefs which, to the mind of an outsider, present 
a maze of bewildering confusion of ideas, theories and rituals between whom 
there seems to be nothing in common. But a close examination of them all 
reveals their essential unity on these five points of wliich a succinct account 
only will be here attempted. 

267. The first article of Hindu faith is that ‘‘God is one without a second.” 

Hinduism at heart is purely monotheistic, though it is 
W difficult to discover it through the thick incrustation of 

uoahead superstition and the corrupting influence of caste with its 

distinct divinities. 

But though God is une\Hc brings liimself nearer to man in His 
incarnations or Avtars wlhcli present to man the many and varied phases of the 
divine energy. Tliis accounts for tlie seeming incongruity between the pure 
spirit and its incarnate actions, 

268. Belief in Maya (l) which is the illusion by virtue of whicl) one 

considers the unreal universe as really existent and as 
(2) Belief in Maya, distinct from tlie Suiiieme spirit is the second feature of 
Hinduism. This doctrine was adopted into the Sankhya 
philosophy of Kapil and has become the corner-stone of all oriental thought. 
The Hindus believe that this universe is an emanation of the self-emanant God; 
that as the snail comes out of tlie shell and can withdraw itself at will from sight, 
so the universe has come out from God and He can withdraw it all into Himself! 
And as God is spirit, intangible and imperceptible, so is the Universe. The 
things we see are not what they seem. It is a mere illusion that we Consider 


(1) Lit. Dtfoeit, fraud, trickery ; a device, aion, or an illusory image, 
an artifice- thence a phantom, iUu* 
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them as material and something different from Him. It is all Maya or illusion. 
True wisdom consists in realizing the oneness of all things with God and when 
this is done one realizes the identity of one’s own self with the Universe which 
is the play or sport of God. He was tired of being alone and so created the 
world for His own amusement. All the pains and miseries of life are mere 
illusions which deceive one into imagining oneself to l^e something different from 
God. The best way to overcome this illusion is to realize by meditation the 
identity of one’s soul with God. When that state is reached the mind loses all 
other consciousness. The best preparation for this state of menbil beatitude is 
to cultivate indifference to ])leasure and pain, heat and cold, hunger and thirst, 
day and niglit, self and the world. A life of inaction is the noblest man can 
live ; and a life without thought, is the only life free from the worldly 
illusions. Life has no meaning. It has no goal. Therefore, it is an evil 
and the sooner it is got rid of the better, since by its illusory attractions it keeps 
the soul away fiom God. 

269. Maya leads to Pantheism, and it is another doctrine of Hinduism. 

In fact the two doctrines are really parts and parcel of the 

(3) Pantheism. same dogma of Hindu Philosophy, of wdiich another fine 

flower is the doctrine of Kami, pre-destination or fate. 

270. Tliis doctrine of fate which is an integral part of Hindu Philosophy 

has equally found favour with all oriental speculation. It 

(4) '‘Karm ** is the Kismat of the Sufis, d'he essence of this dogma lies 

in the statement that man’s future is pre-arranged by the 
Deity and that he cannot alter his recorded destiny. li)xertion is therefore 
useless if not a profane interference with divine dispensation. This bowing to 
Fate paralyzes effort, and accounts for the many otherwise inexplicable turns 
in the political history of this country. Of late the people have commenced to 
put forth exertion in spite of their beliefs ; but the inexorable doctrine still 
remains to neutralize effort and put a pause upon their exertion. 

These four-fold beliefs may be said to underlie all forms and sects and 
offshoots of Hinduism and they are the binding dogmas of tJiat creed or system. 

271. Another distinguishing feature of Hinduism is its prevailing pessi- 

mism. All Hindu Philosophy is pessimistic (S 270) and it 
ift) Fetiimism. tinctures their religious belief. Time is divided into four 

ages. The first age called ‘‘Sattya Yug” was the golden age 
of truth and virtue, the second {Divapar) and the third jiges {Treia) were those 
in which those qualities gradually diminished but nothing comparable to the ex- 
tent they have in the present age (Kul Yug) which is the age of lying and deceit, 
vice and infidelity. As these four ages of tlie world were pre-ordained, there is no 
help for it but to endure the present life whth all its unhappiness and coarse 
brutality* All this is typified by the fable that in the Satlya Yug Dharvi stood 
upon four legs. In each successive age its one prop was removed till it has now 
to support itself upon only a single leg. 

272. Present Day Hindus: The subject of practical Hinduism may be 
presented in the following order, (l) Those who follow the Orthodox creed (2j 
Those who without following it are still classed as Hindus (3) Those who 
have been admitted into another creed and (4) Those who lollow the Hindu 
Law without following the Hindu religion. 


(1) Action, work, deed- thence the result of such action &o. 
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273. The first class presents comparativ^ely little difficulty. Persons born 

of the first three castes still remain Hindus whatever may 
(1) Orthodox Hindus be their caste, or status. The fact that an issue of an 

irregular alliance has forfeited his caste is no blot on his 
Hinduism, since the forfeiture of one’s caste does no longer entail its pristine 
penalties. 178) But tlie following ceremonies are still in vogue both amongst 
orthodox and ndormed Hindus On birth of a child a Brahmin is called in to 
note the time of the hirtli, pre))ire its horoscoiie and forecast its future. Manu 
says that the name-giving ceremony should be performed on the 1 0th or 12th day 
after birth “or on some fortunate day of the mofui, ala lucky hour, and under the 
influence of a star with good qualities.” The name should be a compound 
name consisting of two parts each hearing a meaning according to the caste. 
That of a Brahmin — first part — holiness —the second part —prosperity. 
That of a Kshatrya — first part — power-- the second part —preservation. That 
of a Vaishya — first part — wealth — the second part — nourishment. That of a 
Shudra — first part — contempt — the second part —humble attendance. “The 
names of women sliould be agreeable, soft, clear, captivating the fancy, 
auspicious, ending in long vowels, resembling words of “ benediction (^1 
But these are tlie counsels of perfection. The names of Hindus now follow no 
fixed rule. They are usually coupled with the name of a god or goddess and it 
has no reference to caste, since a Shiv Prasad or Rain Autar, may as 
much be a Bralimin as a Shudra and so wJiile the suffix “ Sinha” is usually 
found added to tlie name of a Kshatriya it is not liis solo monopoly. The 
modern trend of Hindu society is in the direction of unification. The levelling 
influence of western education has destroyed the acute feeling about caste and 
the education of the masses is tending to uplift the lower classes in the social 
scale. The conferral of a Hindu name has consequently no meaning beyond 
the fact that its bearer is or was a Hindu, since, even Hindu converts to 
Christianity at times prefer to retain their old names. 

274. Taking first the Dwijas or twiceborn for whom the sacred books 
were written, the orthodox Hindu is enjoined to perform the following six- 
teen ceremonies : — 


Table, of the Sixteenth SkxHtric Ceremonies, 


No. 

Ceremony 

Nature 

Hemarks 

1 

Garbhadan 

WTR 

Ceremony before conoepbion, performed ou 
the bride attaining puberty. 


2 

Punsawan 

Ceremony for the birth of the male 
i.ssue. 






3 : 

Simant 

1 




1 , 
1 



(1) The ceremonies mentioned in M^nu ii- 
i7 ere now obsolete, except the severenoe of 
the umbilical cord, which is of course neces* 
sary and the tonsure of its head (if male) 
with a look of hair left on it, is still custo* 
mary. 


(2 Manu ii - 30. 

(8) J6. ii -81 32, 

(4) Manu ii~-83. 

(6) Lit. “Gift of the God Shiva’*. 

(6) Lit. “ Incarnation of the God Ham *' 

(7) Lit. ’’LI oq”. 
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No. 

CeremoDy. 

' 

Nature- 

Remark. 

4 

Jat Kartn 

Birth-ceremony/* to be perfoimed im- 
mediately on delivery and before never 
anoe of the umbilical oord 


5 

Namkarn 

Naming-oeremony. performed on the 10th 
11th or the 12th day 

Ordinarily performed 
CD the l2th day. 

6 

Nishkram 

The ceremony of presenting the boy to 
the Sun, to be performed in the 4tb 
month. 


7 

Annprasban 

Ceremony of taking food, performed in the 
sixth month. 


8 

Chuda 

Tonsure, by shaving off the head, except a 
tuft of hair in the centre of which >s 
the choti or pigtail of the Hindu, per- 
formed according to family custom. 


9 

Upnayan 

Lit. “ carrying near the Guru ** ; the 
thread-ceremony perforn ed by 

1. Brahmins 8-16 years. 

2. Kshatriya 11'22 ,, 

8. Vaisya 12-24 ,, 

Popularly ^ called 

“ Mum.*' May be 
performed as early 
as the 5th year. 

10 

MahaoaniDi Vrat ... j 


Obsolete 


JTfHTTffr 


1 

11 

Mabavrat ... 


1 




i 

12 

Upanisbad Vrat 







13 

Godanvrat algo called 
Keshant. 








14 

Samavartan 

Home-coming ceremony performed on re 
turn from the Guru 

Now performed at the 
same time as the 
thread ceremony. 

16 

Vivah 

Marriage. 






16 

Sbradh 

The obsequies. 







278 . Of these the only ceremonies now important are tliose of (1) tonsure, 
f2) thread, (3) marriaf^e. The outward marks of Hinduism are a sandal, saffron 
or any coloured mark on the forehead, the pigtail and the sacred thread. 
Hindus also used to wear a turban and a loose coat which distinguished them 
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from the non-IIindus. But none of these ceremonies or symbols apply to the 
Shudras whose* Hinduism is to be judf^ed from an altogether different test. 


276 . The difference between the different castes of the Hindus is great but 

for the purpose of law it is immaterial, inasmuch 
Shudras. as all the three regenerate castes are equally subject 

to the same rules. But the case of Sudras is differ- 
ent both because the Sanskrit texts are not primarily addressed to them as 
also because, being free from the rigid supervision of the priest, their custom had 
a freer scope for develoi)ment. Consequently, ceremonies which might suffice to 
validate a Shudra adoption or marriage do not necessarily have that effect in 
the case of a Dwija and so while the illegitimate son of a Sluidra is an heir, that 
of a Dwija is no heir at all. Considerable latitude still exists as regards inter- 
caste marriages amongst Shudras amongst whom divorce and re-marriage of 
women is customary and common. 

It is tlierefore, often a question of some importance as it is one of some 
nicety, whether a person is a Dwija or a Sudra. 

277 . Tlie following are some of the recognized tests by which a Shudra 
may be known 

(1) The Shudras bury their dead. They do not ordinarily burn them. 

(2) They do not don the sacred thread. 

f3) Inter-caste marriages amongst them are customary. 

(4j Divorces are common amongst them and even a woman may 
divore her husband and marry another. But this is not en- 
couraged though . it is tolerated, and the second husband is 
mulcted in costs of marriage of the bereaved husband who is 
thereupon compelled to give a “ Marti Jiti ” feast which means 
that the woman is dead to her previous husband and become 
alive to her new one. 

(5) Brahmins as a a rule do not officiate at their marriages. 

(6) Their caste occupations are menial and manual. 

(7) Their gods belong to a lower order and stand outside the Hindu 

pantheon. , 

(Sj They eat the forbidden flesh — such as the flesh of fowls, and 
domestic pigs, while the lowest of them eat even beef. 

(9) Their men do not stamp marks of sandal or saffron upon their 

temples. 

(10) They are so regarded by the general Hindu community. 

As already observed these criteria have now lost musch of their value 
by reason of the general social upheaval now proceeding in Hindu society and 
the removal of all social barriers created by the old religion. All th^ same 
they cannot be altogether ignored in judging of the siaius of a Hindu. Spine 
well-known castes have already been the subject of judicial decisions. For 
instance, the Kayasths of Bengal have been held to be. Shudras, (If though 
soms of their leaders lay claim to be Kshatriya. 


(1) BaJ Co(mar v. JBismaur, 10 0, 68S, 
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278. Outside this class stand an ever growing class of Hindus who have 

broken themselves off from the orthodox practices of their 
(8) Masked Hindus, forbears and adopted a new mode of living in conformity 
with the pressure of western education and ideas. They 
are the reformed Hindus of varying degrees — those who have been educated in 
Europe and who upon return affect a life in conformity with tliat which they 
have become accustomed to, those who have been brought up in Missionary 
schools and have, consequently, imbibed the spirit of free Christianity, and those 
who have cast off irksome and irrational convemtions. They arc the 
product of India in transition. 'L'hey wear no sacred thread nor maintain a 
pigtail. They eat at all hands and despise the ordinances which have created 
the caste — believing as they do in equality and universal brotherhood. These 
people consequently respond to no usual test of Hinduism and the only test 
applicable to them is whether they call themselves Hindus, and by the retention 
of their Hindu names, manners, and customs and by the general or substantial 
conformity to its usages, they pass as such. It may be that all these elements 
are wanting but the true criterion in such cases is whether being born in a 
family which was or passed as a Hindu family there has been conversion to 
any antagonistic non-Hindu revealed religion. 

279. Outcaste Hindus. — Caste is an integral part of the Hindu religion 
and the Shastras enjoin the forfeiture of all civil rights with the deprivation of 
caste. But the Caste Disabilities Remov^al Act passed in I85C has repealed 
all such texts and usages as have that effect— the result being that the forfeiture 
of one’s caste now no longer entails any of its prescribed civil disabilities and 
an out-cast# Hindu is in the eye of the law as good a Hindu as one who has 
never lost his caste. 

280. The text of this Act runs as follows: — 

CAS'L'E DISABILITIES REMOVAL ACT, 1850. 

(Act XXI of 1850.) 


[Passed on the 11th April 1850.] 


An Act for extending the princiiile of section 9^ Regulation VI f 1832, 
of the Bengal Code throughout the territories subfect to the Government 
of the East India Company. 

Whereas it is enacted by section 9, Regulation VII, 1832, of the Bengal 
Code, that “whenever in any civil suit the parties to 
Preamble. such suit may be of different persuasions, when one 

party shall be of the Hindu and the other of the 
Muhammadan persuasion, or where one or more of the parties to the suit shall 
not be either of the Muhammadan or Hindu persuasions, the laws of those re- 
ligions shall not be permitted to operate to deprive such party or parties of any 
property to which, but for the operation of such laws, they would have been 
entitled ; and whereas it will be beneficial to extend the principle of that enact- 
ment throughout the territories subject to the Government of the East India 
Company ; It is enacted as follows : — 

G. HC—i 
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“ So much of any law or usage now in force within the territories subject 
to the Government of the East India Company as inflicts 
on any person forfeiture of rights or property, or may be 
lield in any way to impair or affect any right of inherit- 
aiice, l>y reason of his or her renouncing, or liaving been 
excluded from the communion of, any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
Courts of ihe East India Company, and in the Courts 
established by Royal Charter within the said territories. 


Law ot usage 
which inflicts forfei* 
ture of or aifects, 
rights on change of 
religion or loss of 
caste to case to bs 
enforced. 


281. This Act means that a person deprived of his caste by conversion 
to another faith or otherwise does not forfeit on that account (a) his rights, (b) 
his property, or ic) inheritance, the last two being merely illustrative of the first 
as both the forfeiture of property” or a “right of inheritance ” are included 
in the word ‘ rights.” The section might have been worded thus No rights 
which a person possesses shall be forfeited, impaired or in any way affected by 
reason merely of his renouncing, etc.” 

The effect of this enactment is to remove all disabilities imposed by the 
Hindu Law on an out-caste Hindu, it being immaterial whether the deprivation 
^ of caste is due to conversion to another religion in which case the convert ceases 
to be a Hindu, or whether it is due to non-compliance with its rules. 
Consequently, an out-caste does not forfeit his right of guardianship of his 
children if he is otherwise qualified. 


282. Illegitimate children of Hindus. — Hindu Law makes no distinction 
between the legitimate and illegitimate childien of Hindu parents or even 
where one of tliem is a Hindu and the other non-Hindu provided they are 
brought up and received as Hindus. ^^1 

283. The same rule applies equally to children of mixed parentage. In a 

case finally, decided by the Privy Council in 1861 the 
Children of mixed question arose to the status of the two sons named Ram 
alliances. Prasad and Thakur Ram, of an Englisman by name 

Hughes by his native mistress, a Brahmin married woman, 
who lived apart from her husband in adultery with klughes, who had in keeping 
another Hindu woman by whom he had three sons named Maya Ram, Chandu 
Lai and Uttar Ram. To all these five sons Huglies bequeathed his estate in 
equal shares. The five brothers lived as an united family. One of them Thakur 
Ram having died intestate his stei^-brother Chandu Lai took possession of all 
his property including the one-fitth which he had inherited under his father’s will, 
whereupon his full brother Ram Prasad sued him for that share which he could 
only get by survivorship, which raised the question whether the five brothers 
were Hindus and if so co-parceners in their father s estate which alone could 
give to Ram Prasad his full brother s share by survivorship. The courts in 
India considered them to be Hindus and this view was approved by the Privy 
Council who observed : “ They were not an united Hindu family in the 
ordinary sense in which that term is used in the text- writers on the Hindu 


(1) Khunnilal v. Oobind* .”3 A 856 (865. 
866) P. 0. Kaulesra v Jarai Kasaundhan, 28 
A. 283 ; Muckoo v. Arzoon, 5 W R. 286; Ram 
Noth v.Dvroa. 1 0. 560 (662), 666; Sundnri v. 
Pitambari, 32 0 . 87i (873. 874). Qul Mu- 
Y Wa^ir Beqam^ U901) , p. R. No, 


60 ; Taij Singh v Konailla (lfi02) P.R, 104. 
(2) Ramkumari (In re) 18 C 264. 

(8) Myna Bayee v. Ootaram, 8 M. I. 

400 ; Lingappa v. Esvdaian, 27 14- 18. 
ii) Myna Boi^e v, Ootaram,^ 8 M. I. A, 

^og.(420). 
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Law ; a family of which the father was, in his life-time, the head, and the sons in 
a sense parceners by birth, by an inchoate though alterable title : but they were 
sons of a Christian father by different Hindu mothers, constituting themselves 
parceners in the enjoyment of their property after the manner of a Hindu joint 
family. On the death of each, his lineal heirs representing their parent, would, by 
the effect of the agreement, enter into that partnership ; collaterals, however, 
could not so enter by succession, unless the Hindu Law gave, in the case under 
consideration, a right of inheritance also to collaterals. The parties could not 
by their agreement give new rights of succession to themselves or their heirs 
unknown to the law. The law of survivorship, which is the consequence of such 
a partnership amongst Hindus, would come in only on failure of the heirs.” 

284. In tliis case there is nothing to show that the brothers Jiad embraced 
Christianity which was the religion of their father, but even if they had, it would 
not have necessarily made any difference in the decision. As their Lordships 
observed in another case : “ I'he profession of Christianity releases the convert 
from the tnunmels of Hindu Law, but it docs not of necessity involve any change 
of the rights or relations of the convert in matters witli winch Christianity has no 
concern, such as his rights and interests in and his powers over, property. The 
convert, though not bound as to such matters, either by tlie Hindu Law, or by any 
other positive law, may by his course of conduct, after his conversion, hav^e 
shown by what law he intended to be governed as to these matters. He may 
have done so either by attaching himself to a class which, as to these mat- 
ters, has adopted and acted upon some particular hw, or by liaving himself 
observed sonie family usage or custom ; and nothing can surely be more just 
than that the rights and interests in his property, and his powers over it, should 
be governed by the law which he has adopted, or the rules which he has observ- 
ed.’ ri) Then referring to the native Christians, they went on to add : “Some 
adhere to the Hindu customs and usages as to property ; others again retain 
those customs and usages in a modified form ; and others again have wholly 
abandoned those customs and usages, and adopted different rules and laws as 
to their property.” To the last class belong the class known as the Fiast 
Indians who in all things follow the usages and customs of the European 
residents here. Then upon the evidence their Lordships held that the 
Abrahams, though Christians, had continued to retain their Hindu Law even 
upon their conversion. This case is instructive for it shows that the mere 
assumption of a European name is not conclusive of the matter. An extreme 
case of this sort is presented by the Khojas who are Hindus by origin, converted 
to Mahomedanism some centuries ago, but who still reUiin their Hindu Law of 
inheritance. These cases show that a family ceasing to be Flindu in religion 
may still enjoy its property under Hindu Law. (S) 

288. But as has been pointed out, these cases are only authorities for tiie 
proposition that a Hindu convert to Christianity may continue to follow his old 
laws, customs and usages which are not inconsistent with his new religion. 
As Wilson, J. observed, “We do not suppose the law could permit native converts 
(if one can imagine their desiring such a thing) to choose for themselves some 
marriage law wholly repugnant to Christian ideas— converts from Hinduism, for 

(1) Abraham v. Abraham, 9 M. I. A. 195 Abdul Cadur v. Turner, 9 B. 158 (162). 

($89, 2A0) (5) Sri Gajapathi v. Sri Qajapathi, 14 W 

(2) Ib , p. 941. R 38 P C ; Lopez v, Lopez 12 0 706 (722) ; 

(8) Xb Qhosal v. Ohosal, 81 B 26 (81) dissenting 

(4) RaMmat Bai v. Ilirbait 3 B. 84 from Tellis v. Saldanha, 10 M 69, 
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iiist'ince, lo retain tlieir former riglit to marry more wives than one, or converts 
from Mahomedanisrn their former freedom of divorce. ” 

286. The following rules may then be deduced from these cases: — (l) — 
That Hindu Law applies not only to those who are Hindus, strictly so called but, 
also to those who thougli not following the Shastric rituals still conform to 
some of its outward forms. (J) — That even those who have become converted 
to another religion, such as Mahomedanism or Christianity, from Hinduism 
may still continue to retain their old law, customs and usages provided 
they are not repugnant to their new religion, (3) — Lapses from orthodoxy do 
not imply abandonment of Hindu Law. 

287. It has been stated before that the Hindus are divided into four 

castes, the first tliree being Dwijas or twice-born and the 
The four castes. last the lowest, being the Shudras. It has also been 

observed that the question whetlier a person belongs to 
any of the three regenerate castes is, for all legal [lurposes, immaterial as the 
Shastras were written for and equally apply to all. Their serfs and slaves were 
originally classed as Shudras but in the evolution of Hindu society the 
aboriginal tribes became absorbed in Hinduism and these liecaine also classed 
as Sluidras. Some of them retained many of their old usages while others 
became so entirely assimilated to the new civilization that they gave up and in 
course of time lost all v'estiges of tlieir pristine customs. These became 
crystallized into distinct castes and in course of time they naturally commenced 
to assert their claim to a higher place in the Hindu theocracy. As many of 
their members liad assisted their Aryan masters in the subjugation of the coun- 
try, they naturally laid claim to and were freely admitted into the Kshatriya or 
warrior caste, while others, whose claims were not so admitted still considered 
tliemselves entitled to be classed as such. Similarly, those members of the 
Shudra caste who proSiiered in trade, commenced to lay claim to be Vaishyas 
and in this wa> there arose new castes whose claim to higher status has been 
made for centuries but which has not been adinitted by the popular opinion of 
the community, ilut the confusion so caused has led some puritanical 
priests to even deny the existence of pure Kshatriyas-and Vaishyas, but there 
is no justihcation for this assumption and the courts recognize the 
existence of the four-fold classification of Hindu society, while the 
existence of the Kshatriyas has been vindicated by the highest court 
of appeal. ^3) But while there can be no doubt about the existence of 
the four castes at the present day, the question which often exercises 
the courts is not so much their existence but the allocation of a family 
or person to any of them. This difficulty is further enhanced by the springing 
into existence of persons of mixed descent. Originally, these gave no trouble 
as the caste rules were then not so rigid. But as the caste rules became iron 
bound and the lapses from caste e.xclusiveness more frequent, there arose the 
problem how to reconcile these two cross and antagonistic currents. In their 
quandary the courts have cut the gordian knot by formulating for their own 
guidance a few working rules which though not inflexible, have beco.me invariable 
guides in the determination of such cases. These are — (i) what they think of 
themselves and (u) what others think of them. So the question arising as to the 


(1) Lopez V. Lopez 12 C. 706 (722). some length. 

(2) Ambabai, v Gcvind, 23 B 267 (262) ; (3) Chuoturya v. Sahub Purhulad 

Chuotiirya v. Sahub Purhuladt 7 M. 1. h, 18 7 M. I. A. 18 (46*48). 

(46, 47) where the question is disoussed at ' 
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caste t)f an illegitimate son of a Kshatriya by a Shudra woman tbe Privy Counci' 
put the question to that teist and held him to be above tlic Shudra. Tn a 
similar case in Madras it was found that such people form a distinct intermediate 
caste called the Ugra, higher than that of the mother and lower than that of the 
father. 

288. The question is essentially one of opinion. As Chaiulavarkar, j., 
pointed out, the membership of a caste is like the jnembershii) of a club, with the 
only difference that entry into one is by birth, while entry into tlie otlier is tiy 
election. But the members of the one as of the other, are free to continue its 
membership or leave it : 'The caste is as much a voluntary association as a 
club — the one can frame rules for its guidance and revoke them and make fresh 
rules as well as the other. It is equally within the powder of a club to admit 
into its fold men not born in it as it is witliin the power of a club to admit 
any one it likes as its member. To hold that tlie membersliip of a caste is 
determined by birth is to hold that the caste cannot, if it likes, mix with 
another caste and form both into one caste. That would be striking at the very 
root of caste autonomy.” B) 

289. Tests for determining status.- -Whenever it is necessary to 
ascertain the relative position of a caste in the social order the following tests 
would appear to afford some basis for decision : — 

(1) Intermarriage between tlie two castes. If both are sub-castes of a 
single caste then men of the higher caste would take wives from tlie lower, but 
not vice versa. 

( 2 ) Interdining — Persons of the higher caste interdine amongst tliem- 
selves. They will take food cooked by one a degree lower in caste, provided the 
meal is cooked in clarified butter. 

(3) Taking water — Higher castes will drink water touched even by 
Shudras pro\'ided they belong to the vvell known servile castes, such as Ahirs, 
Kaots, Nais (barbers) and Kunbis. If the caste is lower still, the twice-born 
will not drink water touched by them. 

(4) Certain Shudras, though Hindus, arc treated as untouchables. These 
belong to the well known depressed classes of Chamars, called Pariahs in the 
Madras Presidency, Maliars, Mehtars (sweepers), also called Lalbegis in 
Northern India. 

(5) In judging of the relative position of castes it is useless to examine 
witnesses of a rival caste, as each caste considers itself superior to the other. 

(6) The opinion of the Shastris is of the least value as the shastric rules 
have long since become obsolete and no Hindu of the present day can 
pass that test. 


(1) Chuotvrya v. Sahuh PnrhuM 7 M. I 
A. 18 (48) Brindavana v. Badhamani, 12 

M. 72 (78) 

(3) So mentioned in Yajnavalkya (Mand- 
lik p. 178). 

(3) B^davanay.BadhamanitX^ M. 72 


(78, 79). 

(4) Nathu V Keshwnji. 26 B. 174 (186 
187) following Advocate General v Devakaty 
11 B 1H6 and Vengamuthu v Pandaveswara, 
6 M 161 dissenting from CofUrain Jagannaih 
V Akali Dassiat 21 C. 463. 
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290 . 'Die courts have adjudicated upon the position of several castes 

m the Hindu system. Thus for instance, the Bengali 
Kayasths. Kayastlis thouj,di claiming to be Kshatriyas have been 

lield to l)c Sluidras. The same view has been taken of 
the Kayastlis of lieliar, ^^1 In so holding Plcld, J.. pointed out that the question 
was not one of origin or pedigree but one which depended upon popular 
recognition and observance of the ceremonial jirescribed for the twice born. Such 
was the view of Balm Sliyama Cliaran Sarkar who in his Vyvastha Darpan, 
explained that wliile the Kayasths wore, according to the preponderance of 
authorities, of Kashatriya origin, they had liecome degenerated since several 
centuries by giving up their surname of '* Varma and taking to Das 
appropriate to the servile class, and liy not performing the thread ceremony 
characteristic of tlie Dvvijas. But Mahmud, J. was inclined to doubt this 
view so far as regards tlie twelve castes of Kayastlis of the United Provinces 
tliough he confessed that tlie authorities wxm'c against his view\ He appears, 
however, to have been impressed by tlie fact that Kayasths constitute the 
literary caste amongst Hindus ; but caste is scarcely based upon the modern 
notion of literacy and social status, tliougli, as previously remarked, these facts 
are slowly and silently undermining the old harriers . But, as 

observed by a Census offic:er, tlie test of social prC'-enii nonce as a guide tO'gt;^ing 
the castes is impracticable 

291 . Tlu^ Lingayals h<ive been held to be Sluidras. Similarly, 
the Prabhus who correspond to the Kayasths of the Mahratta country claim 
to belong to the Ksliatriya caste but their claim does not appear to have 
been ever judicially r ('cognized. 

292 . The Lingayats stand upon the same footing, though they now lay 

claim to belong to the caste of Yaislxyas and 
Lingayats. though, as observed by Westixpp, C. J., “during the pre- 

sent century some of the more wealthy and educated mem- 
bers of the Liiigayai caste* liave, as it advanced in prosperity, manifested a desire 
to elevate it, and by endeavouring to get rid of practices which are badges of the 
Slmdra tribe, to raise; the caste from that class into the next, viz,, Vaishyas.’* 
The learned Ciiieit justice went on, however, to add : '^But it is an impossible 
task for a Hindu to rise from the class whether it he Kshatriya, Vaishya or 
Slmdra, in which he was born, to any class above it.” This is, however, only 
true in an ideal state of society, for, in practice castes are continually rising in the 
social scale, and there are several castes among Shudras w^hich are now classed 
as of the twice born (§ 3 and 228). But so far as the Lingayats are concerned, 

their efforts to rise to the Vaishya caste have hitherto failed for they have been 
treated as Shudras in several cases decided at periodical intervals. (^0) 


(1) Sarkar’s Adoption (‘2nd Ed.) 419 c, 
419 d. 

(2) Asita Mokim v. Nirode Mchun 20 
0. W .N. 901. 

(3) Raj Goomar v Bissessur, 10 C GSd 

(693-696) doubted per Mahmood, J. in Tuls 
Ram V. Behari Lai, 12 328 (334). 

(4) Yyvasthadarpau, (3rd Ed,) p 549 et. 
seq. 

(5) Tulshi Ram v. Behari Lai, 12 A. 328 
(884). 

(6) Cited ia Viraaangappa v. Rudrappa, 8 


M. 410 (414). 

(7) Steele’s Law of Caste (ist, Ed.) 95 
100 ; Gopal v FJanmant, 8 B. 278 (282). 

(8) Steele’s Law of Caste 89. 

(9) Oopal V, Hanmant, 8 B. 278 (288) 

(10) Gopal V. Hanniant, 3 B, 278 (283) fol- 
lowed in Somasehhardra^a v Subha dtamaii 
6 B. 524 (526) ; Basavj v. Lingangaudat 
19 B 428 (466) ; Fakirgaxida v. Qangi^ 22 B. 
277 ; Virasangappa v, Rudrappa, 8 M. 440 
(450). 



GENERAL PRINCIPLES 


179 


S. 1 .] 

The Lingayats are a heretical sect and are not subject to the BraJiminical 
laws. They are numerous in the Bombay Presidency and a few of them live 
in the Mcidras Presidency. The founder of tJieir sect was one Basava (A.D. 
1 100-1160) in the twelfth century who abolished caste and other Brahminical 
observances. Any Hindu may become a Lingayat. 

293 . The religion of the Sikhs (2) was founded by Nanak, a Ksliatriya 

wJio was born in Lahore in the yeJlT His aim 

Sikhism. was to reconcile and unite the two great religions then 

prevalent in India, namely Hinduism and the Islam. In 
order to achieve this purpose he recognized the divinity of the Hindu deities 
as also the claim of Mahomed to be tlie sole accredited prophet of (jod. His 
disciple Gobind Singh gave a political turn to the faitli and welded the Sikhs 
into a figliting race t)y making tlieni take a \-ow to worship only the one 
Supreme being, to discard superstition, to practise continence and to live by 
the sword. 

294 . Sikhism like otlier creeds lias become divided into many sub-sects — of 
which the principal sects are the Udasis (or tlie Sroies), tlie h^irinals (or the 
Pure) and those who taka*, their name from those of their teachers, such as the 
Gobind Sing has and the Ramrajis. 

295 . The Sikhs, like the Lingayats and the Jains, are Hindu non-confor- 

mits but nevertheless tiiey iiave always lieen held to be 
Sikhs and Bramhos. Hindus This questic n was put to a se\’ere test in the 
proliate case of the will of one Sardar Dyal Singli, a l^un- 
jabi Sikh, who died in Lahore in 1898. The three executors named in the will 
applied for probate under the Proliate and Administration Act whicli neces- 
sitated an incpiiry into whetJier the testator had died a Hindu. His widow Ram 
Bheigwan Koer contested the will on the grounds found in hei favour, viz., (i) 
that the deceased had become a convert to Brahrnoism and (ii) as such had 
lapsed from even Sikhism, because contrary to the tenets of that faitli he 
sm^ced and trimmed his hair wliicli no Sikh could do, tliat he ate beef, that 
(iiOhe lived in Hm'opean style (iv) ate from tlie han(ls of Mahomedan and 
Christian cooks, and (v) had married or kept an Anglo-Indian lady by name 
Mrs, Catherine Gill. The Punjab Chief Court, liow'ever, held these circum- 
stances immaterial to remove the testator out of the fold of Hinduism, and 
this view was concurred in by Sir Arthur Wilson who, in delivering the 
judgment of the Privy Council, held Hindu to be a generic term as em- 
bracing all those who were commonly so known. He laid emphasis on the fact 
that the opinion of witnesses on both sides agreed in designating Sikhs as 
Hindus and that the lapses complained of from orthodox practice would not have 
the effect of excluding from the pale of Hindus one who w^as born wdthin it and 
who never became otherwise separated from the religious communion in which 
he was born. 


(1) Per Banade, 3, in Basava v. Ltngan- 
gauda, 19 B 428 (467. 458) 

(2) Lit. Skt. Shishya- disciple— oi which 
Sikh is a corruption. 

(8) d KissetiChunder v. Baidam 

(1816) Dig. 32 followed in Bhagwan 


Koer V. Bose, 31 C. 11 P. C. affirming 
O A. Bof>e Bhagwnn Koer (1900) P. L. 
B. 61. 

(4) Act V of 1881 8 2. 

(6) Bhagwan Koer v, Bose, 8X 0. 11 (88). 
P. 0, 
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296 . The .lains ( 1 ) are another sect of Hindu dissenters, who still remain 
Hindus and to whom the Hindu Law applies. (2) Xhe 
Jaini sect is now a well known sulvdivision of the Vaisfeya caste 

which is divided into Afjarwalas, Mahesris and Jams, the 
two former being orthodox Hindus while the last being classed as’“ttindu 
heretics. They are again sub-divided into Higambaris and Sitambaris, the 
former worshiiiping their Ciod stripped of all attire, while the latter worship him 
clothed in costly raiments. The hostility between the two sects is as great as 
thcologioum odium can reach. Mount Stuart Elphinstone thus writes of this 
community : - 

“There are two Other religions, whioh, although distinct from that of the Hindus, 
appear to belong to the sane stock, and which seem to have shared with it the veneration 
of the people of India before the introduction of an entirely foreign fiith by the Mohamedans. 
These are the religions of the Baudhas (or worshippers of Budhi) and the Jains They both 
resemble the Brahmin doctrines in theii character of quietism, in their tenderness of 
animal life, and in the belief of repeated transmigrations, of various belts, for the purifioation 
the wicked, and heavens for the solace of the good. The great object of all three is the 
dUimale attainment of a state of perfect apathy, which, in our eyes, seems little different 
from annihilation ; and the means, employed in all, are the practice of moitifioation and 
of abstraction from the cares and feelings of humanity The differences from the Hindu 
belief ace no less striking than the points of resemblance, and are most so in the religion 

of the Baudhas The Jains hold an intermediate place between the followers of Budha 

and Brahma. They agree with the Baudhas in denying the existence or, at least, the 
activity and providence of God ; in believing the eternity of matter ; in the worship of 
deified saints ; in their scrupulous care of animal life and all the precaution, which it leads 
to; in their having no hereditiry priesthood ; in discluiming the divine authority of the 
Vedas ; and in having no sacrifices and no respect for fire They disagree with the Baudhas 
in considering a state of passive abstraction as supreme felicity and in all the doctrines 
which they hold in common with the Hindus. They agree with the Hindus in other points, 
such as division of caste. This exists in full force in the south and west of India, and oan 
only be said to be dormant in the north* east ; for, though the Jains there do not acknowl- 
edge the four classes of the Hindus, yet a Jain converted to the Hindu religion takes bis 
place in one of the castes ; from which he must all along have retained the proofs of his 
descent; and the Jains themselves have numerous divisions of their own, the members of 
which are as strict in avoiding intermarriages and other intf^roourse as the four classes of 
the Hindus Though they reject the scriptural character of thd Vedas they allow them 
great authority in all points not at variance with their religion The principal objections 
to them are drawn from the bloody sacrifioe-i which they enjoin and the loss of animal life 
which burnt offerings are liable (though undesignedly) to occasion. They admit the whole 
of the Hindu gods and worship them though they consider thorn as entirely subordinate to 
their own saints, who are therefore the proper objects of adoration. Besides those points 
common to the Brahmins or Baudhas, they hold some opinions peculiar to themselves. 
The chief objects of their worship are a limited number of saints, who have raised them, 
selves by austerities to a superiority ever the gods, and who exactly resemble those of 
Baudha in appearance and general character, but are enbirdy Uiatinot from tb?m 'in 
their names and individual histories. They are called Tirtankeras ; there are twenty-four 
for the present age, but twenty- four also for the past, and tweut-four for the future. 
Those most worshipped are in some places Rishoba, the first of the present Tirtankeras, 
but everywhere Parasnath and Mahavira (somotimes called Vardhaman or Sramana) the 
twenty third and twenty-fourth of the number. As all but the two last hear a fabulous 
character in their dimensions and length of life, it has been conjectured with great 
appearance of truth, that those two are the real founders of the religion. All remain 
alike in the usual state of apathetic beatitude, and take no share in the government 
of the world. Some changes are made by the Jains in the rank and oircumstanoes 
of the Hindu gods. They give no perfocenoe to the greater gods of the Hindus; and 


(1) Lit worshippers of Jinaa. the twenty 
four immortal ii'iad mort ils of each of the 
past, present and future age Wilkins' 
Modern Hinduism pp 99-101. 

(2) Sheo Singh, v. D%hho 1 A. 688 P. C ; 
Bachebi v MafchauUily 3 A 55; Lakhmiclyxnd 


V. (iaito BaifS A. B19: Dalip v. Ganpat^ib 887- 
Rukhab v. Ohunilal lt> B. 347 j AfnaV 4 i v. 
Mahad Onuda, 22 B 416 (418, 422); Ambafiai 
V Govind 23 B 267 (263, 264); Mmiekchand 
V. Jagat Setiani, 17 C 618 (533 686) ; Mandit 
Koer V. Phool Chand, 2 C. W. N. 
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they have increased the number of Roda. and added i,o the absurdities of the system ; thus 
they have sixty four ludras. and twenty- two Devis. They have no veneration for relics and 
DO monastic establishments Their priests are called Jatis (Yatis) ; they are of all castes, and 
their dress, though distinguishable from that of the Brahmins, boars some resemblance to 

it The Jains appear to Dave originated in the sixth, or seventh century of our era ; to 

have become conspicuous in the eighth or ninth century . got to the highest prosperity in 
the eleventh and declined after the twelfth Their principal seats seem to have been in 

the southern parts of the Peninsula, and in Gujerat and the west of Hindustan 

They seem never to have had much success in the provinces on the Ganges. They appear 
to have undergone severe poraecution by the Brahmins, in the south of India at least. The 
Jains are still very numerous, especially in Gujerat, the Rajput country, and 
Canara ; they are generally an opulent and mere in tile class; many of them are bankers, 
and possess a large proport on of the commercial wealth of India ” (.L 

297. TJio Jains differ frojn the Hindus not only in their tenets but in their 
practices in consequence. I'iiey perforin no o[)sequies after lluj corpse is buried, 
'riiey regard the [)irth of a son as having no effect on t!ie future stale of iiis 
progenitor, and consequently, adoption is a' merely teni]K)ral arrangement and 
iias no spiritual olqect. 'Fhe Jain widow has consequently an absolute right of 
adoption and requires no express or implied authoiity, of her husliand or his 
kin'smen.^ Her adoption is not controlled by the sacied texts. She may adopt her 
daugliter’s son ^2) and in fact any one and of any age in accordance with th(> 
usage of the seel. 

298. Brahmos, — It is now settled that a Hindu does not forfeit jijs 
Hinduism by a mere conversion to Drahmoism, (3) though the llrahmos aie 
not Hindus within the meaning of the Civil Marriage Act. 

299. The Brahma Samaj was founded by the Hindu reformer Raja Ram 
Mohan Rai born in 1774. 'The cardinal tenet of his creed, founded in 1828, was 
directed against Quisle and idolatory, by estaldishmg a pure luonolheistic reli- 
gion. But the onslauglit on caste S})lit tlie party into two — the progressive 
seceding from the parent society in 1862 on tiie ground that tlie Brahmos sliould 
conduct the services of the Samaj and that nothing should lie said in the Samaj 
expressive of hatred oi contempt foi other religions. Keshab Cliandar Sen 
was the leader of tliis secession wliicli became known as the Bralim Samaj 
while the old party commenced to call themselves the Adi (or original) Samaj. 
These latter have gradually relapsed into Hinduism and the seceders are the 
sole torch-bearers of the new faitli. It owed its origin to the lex elhng influ- 
ences of Christianity and Mahomedanism, and is, therefore, purely eclectic in its 
doctrine. Keshab Cliandur Sen tried to conxeit it into a proselytizing creed by 
proclaiming the new disiiensation on the New Year s day ot 1883, and 
borrowing some of the iituals of Christianity. But a few years previously 
Keshab’s followers had become restive under his autocratic rule and the growing 
claim to Mcssialiship. Au-offshoot called the Sadliaran ClJniversal) Samaj 
was the result, who issued a di.sseuting covenant, and thiew up their allegiance 
to Keshab on the pretext, that finding an attractive match, he iiad contrary to 
his precept, married off liis daugliter at an early age. 


(1) History ol India (4th ed.l Gb IV p. 
108 cited with approval por Westropp, C. J., 
in Bhagvandas v. Rajmal, 10 B, H. C. R. 
241 (247) approved m 8heo Singh v. Dahho, 
1 A. 688 (7t)l, 704) P. C. 

(2) 8heo Singh v. Dakhn, 1 A 688 P C. 
(8) Bhagwan Koer v. Bose, 31 C. ll P. C. 

affirminf^'O.A. Bose v Bhagwan Koer, (1900) 

G. HC— 5 


P. L. H 51. Thii contrary conceded by Sale, 
J. in Kusuni Kumari v. Satya Jlanjan^ 
80 C. 999 can no longer be maintainel. 

(4) Act HI of 187*2, Sonaluicmi v Vishnu 
prasad ^.*8 B. 597. 

• (6) Which see set out in Wilkins’ Modern 
Hinduism pp. 1H417. 

(6) 76, pp 118-119 
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The followers of Brahmoism are mainly confined to Bengal, two-thirds of 
whom are to be found in Calcutta. 


300 . If the Brahmos are Hindus the Arya Samajists are the more so, 
because though professing to be monotheists they believe 
AryaSamaj. in the supremacy of the Vedas. Tliis faith was founded 

by Pandu Dayanand Saras wati, who like the Brahmos 
opposed idolatory and caste and adv'ocated female education and the re-marriage 
of widows. Tile Arya Samajists are now mainly confined to the Punjab, 
enthusiasts in the other provinces. 

301 . rhe same cult is preached by the monotheists 
the Bombay side under the name of Prarthna 


though they have a few 

Prarthna Samaj. 

Samaj. ” P) 


of 


802 . A similar catupaign against caste and idolatory was led by the 
zealous reformer Kabir Das, a disciple of Ramanand, who 
Kabir Panthis. about the beginning of the fifteenth century, invited both 

Hindus and Mahomedans to join his faith, Kal)ir was 
a disciple of Ramanand who was a Vaishnavite '2) and his followers are equally 
treated as belonging to the same sect. This is an extreme instance of 
the Hindu tolerance of an iconoclastic faitli. Tliough the Kabir Pan-th is 
open alike to Hindus as well as Mahomedans, there are no Mahomedan con- 
verts to the new gospel, whicli is kept alive only by its Hindu followers drawn 
from tlie Vaishya and Shudra castes who have, moreover, found the tenacity 
of the caste system too strong for tlieir cult, and so Kabir Panthis of the 
present day observe their castes, while surrendering tlieir faith in other matters 
to Kabir. Kabir Das is said to have been a weaver by caste. At any rate, his 
faith has received much vogue amongst members of that and cognate castes 
such as those of Telis, Tamolis and Mahars which are only interlarded by a 
sprinkling of Banias. The most famous work of Kabir is his Bijak or Will 
the perusal of which is said to have inspired Nanak to found Sikhism. (§ 274) 

303 . Variations in chc worship of Vishnu have been the prolific source of 
the many Vaishnavite sects, of which the Ramanuja (or 
Shivites and Yai- Sri Sampradai) sect is the oldest. It was founded by 
shnavitss. Ramanuj Acharya in the twelfth century. He taught the 

tenets of his creed at Conjeeveram, the main feature of 
which was opposition to the Shaiva faith. The essence of the faith consists in 
upholding the supremacy of the God Vishnu. Tlie Ramanandis are a 
branch of the Ramanuj sect and lay llie same claim for Ramchandra. Yet 
another offshoot of the same sect is that of the Valla bhacharis or Rudra 
Sampradayis, who owe their religion to Valla bh Achariya, which is popularly 
known as the religion of Gokul Gossains. The founder Vishnu Swami, who 
flourished in the sixteenth century, was a Brahmin sanyasi or ascetic, and 
inculcated a life of asceticism upon his converts whom he made only from the 
Brahmin castes. He originally resided at Gokul near Mathura, and then at 
Brindaban, thence transforming his religion into an Epicureanism in which the 
worship of Gopal the youthful Krishna) was conducted in the most 

voluptuous surroundings. Vallabh himself married and counselled his followers 
to do the same. The sect has now adherents drawn both from the Brahmin 
and the Vaishya castes. 

(1) L%t. Prarthna Prayer and Samaj an vism was Chaitanya who was born in 

association. 1485. 

(2) The worshipper of Vishnu as the (3) Wilkins' Modern, Hinduisip.) 06, 

Supreme God . The Bengali leader of Vaishna- h 
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304. The Vaishnavites in Bengal belong to a special sect founded by 
Chaitanya. a Brahmin of Nadia (born 1485 A. D.), who is now worshipped as 
Lord Gourang as an incarnation of Krishna. The book of this sect is 
Chaitanya Charit Amrit ’ comi)osed in Bengali metre. 

303. The two great sects into which higher Hinduism is divided, owe their 
origin to the rival claims of the two gods Shiv and Vishnu to the supreme place 
in the Hindu pantheon. Those who assign that place to Shiv are the Shivites 
whose implacable foes are the partizans of Vishnu. Both these sects liave 
become subdivided into numerous sul>-sects dependent upon rituals, the mode 
of worship and the varying degrees of severity enjoined on their followers, but 
their leading features remain unaltered. And to the student of law they 
possess little interest, for with all their differences, they are l)Oth Hindus and 
as such amenable to the Hindu Law. 

306. As, however, religious differences are the parent of the several Hindu 
schools of law, a short notice of these sects should explain the local differences 
which account for some variation in the interpretation of law whicli at 
times puz 'les those brought up in a calmer atmosphere of religious toleration. 

307. The sects of Shivites is much older than the sect of Vaishnavism 
which was founded as a rival creed. The high priest of this sect is Shankar 
Acharya. The religious mendicants and ascetics called the Jogis, 
Parainhans* Aglioris and the l.)andis ^‘^1 all belong to this class, wliile the 
Lingayast (§ 292) or as tiiey are called Jaiigamas in Northern India 
are also devotees of the same i)hallic syml)ol. 

308. Numerous minor sects, many of mushroom growth, have sprung out 

of the Hindu religion. Such are the Sutnamis (or [)eliev- 
Miaor sects. ers in tlie ‘‘ True Name”) a sect founded by a Chamar 

named Ghasidas, a follower of Ramanand, now confined 
to the Chattisgarh division of the Central Provinces. They despise alike 
idolatory and the idolators. Brahmins in particular, but their liostihty to 
Brahminism has now become mitigated and a new sect has emerged out of 
the Satnamis who tatto their heads with the word “ Ram ” and to whom that 
word is as the breath of life. 

309. Another sect little different from the rest, is that of the Sadhus 
founded by a Brahmin, named Birbhan who was born near Delhi in 1658. 
They also worship God as the Satnmn. The Shiv Narayanas are followers of 
a Rajput teacher Sheo Narayan who lived in the eighteenth century. Like 
the Kabir Panthis they make no distinction between Hindus and Maho~ 
medans both being equally admitted to their creed. They inculcate truth, 
temperance and mercy and repudiate all religious rituals and faiths. 

310. Asoetlos. — The ascetic castes amongst Hindus are the Gossains, 
Bairagis, Brahmacharis, Sadhus and Sanyasis who were all pledged to 
celibacy and religious mendicancy, but many of whom have settled down to 
the ordinary avocations of the householders. But inasmuch as their 
original history has engrafted upon their community certain relics of their 
famous order, it has aroused controversy in the courts as to how far they are 
amenable to the unadulterated rules of Hindu Law. 


(X) 8h(Xnikar is aaotber name for Shiv and (2) Lit. a stafE or stick ; so called because 
Acharya means priest. they carry a small red flag. 
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According to the Smritis the ascetic is qualihed to hold no property ; and 
whatever little he does is subject to a special rule of devolution, but this is a 
counsel of perfection W and Hindu ascetics now not only own large estates 
but actively engage in commerce, marry and beget children, make wills and 
otherwise dispose of their property. This is one of those cases in which the 
Shastric rules fail, liut as has lie'cii already observed, the courts are not to 
administer all the Sliaslric rules Out only such rules as arc still kept alive by 
usage. 

311 . Shankaracharya, the founder of the Shivite sect, is said to be also 
the founder of the sect of Gosaviswho accordingly worship Linguni of the God 
Shiva, as the Bairagis, another sect of the same order, worship Vishnu in his, 
incarnation of Kam. 

812 . Tile Gosavis constitute a religious order now divided into several 
groups such as the Diindis or those who carry a staff and still affect men- 
dicancy, the Dumjlee or the traders and the Grihaat or Glmrhart Gosavis who 
have forsaken the order and relapsed into ordinary life. As such, the 
Ciosavis (^1 have long since become subdivided into two classes (a) Nihang, 
or celeliates, that is to say those who still conform to tlie original form and 
mode of life, and (6) Grf/iast or 67mr6fir/, or lioiiseholders, that is those who 
have given up their religious \os\ and entered the confederacy of house- 
holders. l^ut nevertheless they also keep up tlie old form of adoption of a 
Ghela or a siiiritual disciple (^1 who is tn'ated as and jiasses for, a son. 

313 . The Gosavis obser\c no caste, and any Hindu may join the sect. It 
tlien follows that any Hindu boy might be taken in adoption but such adoption 
can only be made by the Gosavi. It cannot be made by the widow, The 
Chela so adopted succeeds to the estate of his adoptive Guru if he was his 
mundit or tonsured Chela e\'en in preference to the natural son, Init one son 
cannot be so adopted to the prejudice of the other and in the absence of an adopt- 
ed stranger, sons succeed equally. (^) Except then as to certain matters which 
Jiave become established as usages of the sect, the Gosavis are Hindus and as 
such, governed by th(^ general Hindu Law. So are the Bairagis who only 
differ from the Gosavis in that they worship Vishnu instead of the god Shiv, 
And inasmuch as both the sects admit converts from the Shudra caste, and 
marry women irrespective of caste, they would be classed as Shudras. 

314 . Brahmacharis, Sadluis and Sanyasis are 
Brahmacharis. Sa- other sects belonging to the monastic order who are equal- 
dhus, Sanyasis ly subject to the Hindu Law applicable to householders 
modified by the rules and customs of their respective orders. 


(1) Chhajju Oir v JJiwan, 39 A. 109 (ll3), 

(2) Lit Skr Oo passion and 8v)ami 
master i e,, one who has mastered his pas 
sions 

(3) Ramdkan v Dalmir 14 0. W. N. 
iL91; 2 I. C. 386, 

(4) Balgir v Dhondgir^ 6 Bom L. R. Il4, 
In some oases it is held that the ciiela must 
be nominated by the Mahants of the order 
Nirunjun v. Padaruth* (1864) S. D. A. 
N, W. P. vol. 1 p. 612: Madho Das v Kamia 
Das, 1 A. 589 ; Jugunnath v Bidiaruind 10 
W. B 172; Chhajju Gif v. Diwan, 29 A. 109; 
but this is not the invariable rule. Bamdhan 


V JJalmir, 14 C. W. N 191. A ohela who 
deserts his Guru manifesting an intention to 
be permanently absent is not entitled to a 
share in the succession Sooguncha^ v. 
Gopalgir, 4 N W. P H. 0. R, 01 ; see post 
“Adoption 

(5) Chhajju (Hr v. Diwan, 29 A, 109 (116) 

(6) Chhajju Gir v. JJiwan Gir 29 A. 109 
(112). For the customs of Gosavis see 
Steele’s L. 0. pp 482, 446 ; as to marriage 
see Gitabai v. Shivbakast 6 Bom L. H. 318. 

(7) Nirunjun v. Padaruth, (1864) N,W P. 
S. D. A., Vol. 1 p. 612; Madho Das v. Kamia 
Das 1 A 639. 
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The Smritis lay down a special rule for the devolution of property of an 
ascetic to the following effect : “ The heirs of a hermit, of an ascetic, and of 
a professed student, are in their order the preceptor, the virtuous pupil and 
spiritual brother and associate in holiness.” (^) But this rule postulates 
adherence of the ascetic to Jiis religious vow. It does not extend to an ascetic 
who has forsaken the order, and contrary to its precepts and purpose amassed 
wealth. They cannot be held bound by rules framed for another purpose.!'^) 
815. Besides the Hindus, properly so-called, and those wlio are commonly 
so-called, there remain a number of people belonging to 
Aboriginal Hindus. aboriginal tribes, such as Gonds, Bhils, Kurds, 

Santals and the like who have become absorbed into the 
Hindu society and who, consequently consider themselves Hindus, and as such - 
bound by Hindu Law. The test in their case is the same. How do they regard 
themselves and how are they regarded by the rest of the Hindu community ? 
The test applicable is not the Shastric test which has ceased to l)e applicable 
to the most orthodox Hmdu. Tiie fact is that the Shastras never contemplat- 
ed the absorption of non-Aryan plebian people into the Ilindu hierarchy. 
But no Shastra could stem the tide of human progress, and the non-Aryan 
races were not slow to take advantage of the Ilindu civili/.ation to ^\hich they 
became attached, and m course of time assimilated. Such are the Gonds and 
Bhils, who thougli aborigines, are now universally classed as Hindus. They 
retain their old customs to a certain extent, but they equally acknowledge the 
supremacy, of the Brahmins, worship some of their gods and have commenced 
to observe some of tlieir caste conventions. Some of them have intermarried 
with Hindus, thereby originating distinct castes. So the- alliance of Rajputs 
with Gond women has produced the caste of Raj Gonds, that with Bhils 
‘‘Bhilahas” of whom quite a number own Jagirs and Zemindaris in the Nimar 
and adjoining districts of the Central Provinces. All such and similar castes 
admit allegiance to the Shastras by which they profess to be bound. 

316. Non-Hindu followers of Hindu Law.— But outside the circle of 
those who follow the Hindu religion and those wlio pass as Hindus, there 
stands a class of people who though now converted to the religion of Islam 
were by origin and descent Hindus, and who have, consequently, despite their 
conversion, continued to follow the Hindu Law of succession. 

Such are the Khoja ^ Mahomedans, B) Kachi Nassaparia, and the 
Bantwa, Memons, the Sunni Borah Mahomedans of the Dhandhuka 
Taluq in Guzerat, and the Molesalem Girasias, the Mahomedans of the 
Satpura plateau in the Central Provinces, B®) who are, as regards succession 
and inheritance, governed by the rules of Hindu Law; but apart from this, they 
do not follow it. For instance, the law of joint property is inapplicable to 
them. The judicial view of these and other similar converts from Hinduism 


(1) Yajnftvalkya, 87; Mitakshara 8; Daya- 
bbag Xl-6 Ss 35, 86; Chhajju Qir v Diwan 
29 A 109(113.) 

(2) Nirunjun v.Padaruth (l864jN. W 
P. H 0. R. VoL 1 512; Madho Das v. 
Kamia Das, 1 A. 689 (641). 

(8) Steele L 0 122, 128 
<4) Ahmedhbho$/^y.Ca8sumbhoy, IS B. 684; 
Eashid v Sherbanoo, 29 B. 86. 

(6) Abdul Rahim v. Halima Bni, 20 
O.W. N, 862 P. C 

(6) Safuran Umar v. Emm, (1916) 26 


Kath, LR. 174. 

(7) Mahomed Sidtek v. Haji Ahmed, 10 
B. 1; Sahoo Sidick Ally Mahomed 80 B.27C. 

(8) Baiji Bai v. Santok 30 B. 63. 

(9) Fatesangji v Harisangji, 20 E. 181; 
Moosa V. Abdul Rahim, 80 B, 197. 

(10) Umda Bi v Mahomed Sarwar, G. P. 
D.C.B (Part VIII) 78. 

(11) Mangaldas v. Abdul Bazhak, 16 Bom. 
L. B. 324 ; Advocate General v, Jimbahai, 41 
B. 181. 
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is settled in a series of cases which lay down the nature of Hindu Law and 
the extent to which it is applicable in the case of each community. 


317 . The Khojas, like many other Mahomedans in India, are converts 

from Hinduism. Their original home was in Sindh 
Khojas. from which place they migrated to Cutch and Kathiawar 

and thence at thcj close of the nineteenth century 
to Bombay. In Cutch and Kathiawar their main pursuit is agriculture. 
But in Bombay they have taken to trade and many of them have 
amassed considerable forcunes. 1^1 The first case on the law applicable 
to the Khojas and Memons was decided by the supreme court in 1845 
and it lias been followed since in a succession of cases, '>9) from which 
Ranade, J. deduced the following rules:— ’(/) that though the Malmmedan 
Law generally governs converts to that faith from the Hindu religion 
yet {it) a well established custom of such converts following the Hindu Law of 
inheritance would override the general presumption ; (lit) that this custom 
should, however, be confined strictly to cases of succession and inheritance ; (tv) 
and that if any particular usage at variance with the general Hindu Law 
applicable to those communities in matters of succession, be alleged to exist, 
the burden of proof lies on the party alleging such custom. As to Khojas 
and Memons and the other Mahomedans, the presumption assumed in («) is no 
longer made and the general principles applicable to these communities would 
have to be rc-stated as follows : — (i) that presumably they follow the Hindu Law 
of succession and inheritance : (ii) that in regard to other matters they are 
presumal)ly governed by the Mahomedan Law; (hr) but tlvat it is open to them 
to sliow that they have adopted any usage of Hindu Law at variance with 
their own law. The question how far the Khojas were governed by Hindu 
Law was considered by tlie Bombay High Court in a case in which the evidence 
disclosed that the Hindu Law of succession and inheritance as administered 
in Bombay, that is, according to the Mayukh school of law, in the absence of 
custom to the contrary, apjdied to them; but that as regards the law of joint 
family and partition there was the greatest doubt and difference of opinion, 
and consequently there could be no presumption in favour of its applicability 
and he who asserted it had to prove it like any other fact. 

318 . The case shows that the same community may adopt different 
usages upon their migration to another place. So while the Khojas of 
Kathiawar and Cutch recognix:e in the son a right to obtain his share on 
partition of the family property both ancestral as well as self-acquired, no 
such right exists amongst the Khoja settlers of Bombay and for an obvious 
reason. For while the Khojas of the former place are mere agriculturists 
those of Bombay are enterprising traders who have acquired valuable estates 
by their individual capacity and exertion. 

319 . The same rules apply equally to the other Mahomedan sects formed 


(1) Ahmedbhoy v. Cassumbhoy, 18 B. 584 
(644), 

(2) Perry’s Or. oases 110. 

(8) Gangbaiv, Thavar Mulla 1 B.H.C. R; 
71 ; Hirbai v. Corbai, 12 B. H C. R. 294; 
Bahimaibai v. Eirbai 8. B. 84, Eaji Ismail; 
{In re) 6 B. 462 ; Ashabai v. Haji Tyeb 9 B. 
115; Abdul Khdur v. Turner, 9 B.158; Maho^ 


med Sidick v. Haji ihmed 10 B. 1; Ahmad^ 
bhoy V. Cassumbhoy. 18 B. 634 ; Baibaiji v. 
Bai Snntok 20 B 68 (67) ; Bashid v 8her^ 
banco, 29 B. 86; $aboo Sidick v. Ally 
Mahomed, 80 B. 270. 

(4) Baibaiji y , Bai Santoh, 20 B. 68 (67), 
(6) Ahmedbhoy v. Cassumbhoy, 18 B 58i. 
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Catohi M em on B. out of Hindu converts, such as the Cutchi Memons, Sunni 
Sunni Borahs, Borahs, Molasalem Girasias It will be noted that all 
Molasalem BirasiaB. these retain and follow their own communal law. But 
the case of territorial extension of Mahomedan Law is afforded by the case of 
Mahomedans inhabitinj^ the Satpura plateau of the Central Provinces who 
from their association witli the Hindus have adopted their law of succession 
and inheritance. 

The cases afford no instance of tlie Mahomedans absorbing the Hindu 
Law, in other matters, for instance, adoption, though this would appear to be 
an attractive field for imitation since the Mahomedan Law itself recognizes son- 
ship by acknowledgment from wliich adoption might have been another step. 
But here the intervention of religious beliefs lias prevented a further assimila- 
tion of the two systems. 

320 . But while Hindu converts to Mahomedanism retain their freedom 
of following tJie Hindu Law of succe.ssion and inheritance, 
Christian converts. the same cannot be said of Hindu converts to Christian- 
ity, who, since the passing of the Succession Act 1’^) are 
held to have left no option but lo conform to its provisions on the subject of 
succession. Tlie statutory authority for this view is section 331 which runs as 
follows : — 

S. 2 Except as piovided by this Act or by aoy other law for the time being in force, the 
rales herein contained shall oonsCitute the law of British India applicable to all oases of in> 
testate' or testamentary succession. 

Sucoe«i 3 ion to pro- S 331 The provisions of this Act shall not apply to intes- 

perty of Hindus, etc*, tate or testamentary succession to the property of any Hindu, 
and certain wills, in- Mahomedan or Buddhist , nor shall they apply to any will made, 
testacies and marri- or any intestacy occurring, before the first day of January 
ages not affected. 1866. 

The 4th section shall not apply to any marriage contracted before the same day. 

821 . The next S. 332, however, empowers the Governor Caeneral in 
Council to exempt the members of any race, .sect or tribe in British India, or 
any part of such race, sect or tribe, to whom he may consider it impossible or 
inexpedient to apply tlie jirovisions of this Act or of the part of the Act men- 
tioned in the order. 'Ehe combined effect of these sections is that the Succession 
Act is primarily intended to be the General Law of the land, but Hindus, Maho“ 
medans' and Buddhists are exempted therefrom and the Governor General in 
Council may exempt others. 

322 . Two questions iJien arise — are Hindu converts to Christianity 

Hindus ” within the meaning of S. 331 and do the provisions of the Succes- 
sion Act necessarily preclude the application of Hindu Law upon matters not 
directly dealt with in that Act. The Succession Act does not define that term, 
but there can be no question that after their conversion they cannot be called 
Hindus even in common parlance. They are, therefore, bound by the Act, 
and as it saves no usage or custom to the contrary they are inevitably so 
bound unless they are exempted by Government under S. 332. In this view 
there is no room for survival of the essentially Hindu doctrines of co-parcener- 
ship and survivorship but this has not been acceded to by Sir Lawrence 

(1) Umdnbi V, Maho 4e(t 8ar war, C.^ D. ministrator General Anauda, 9 M. 466; 

0. B., Part VIII— 78. Appavti v. Susaindayan, 15 M L. J. 286 ; 

(2) Act X of 1866 Dagree V Pacotti^ 19 B. 783 . N^pfnhala y 

(6) VatUar {In re) 7 M. H. C. R. 121 ; Sittikanta, 15 C. W. N. 158 ; 8 I 0. 41 

^onnuedmi V* Dorasami, 2 M. 209; 4<i- (4) TelltBv. Saldhana, 10 M. 69. 
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Jenkins who in a considered judf^ment held tliat notwithstanding the 
conversiorv of a family to Christianity it may still continue or become an 
undivided joint family holding and enjoying property in co parcenership with 
the right of survivorship which is an affected by the Succession Act which 
merely deals with the davobUi )h of riglUs on intestacy and does not pur- 
port to enlarge the category of heritable property, In other words, 
since the Act merely deals with succession and not survivorship it has 
not the effect of excluding tlie possibility of succession by survivorship. The 
Succession Act is not a consol iclating statue, though it must be deemed to be 
exhaustive so far as it soes. Such however is the Indian Christian Marriage 
Act, 1872 the provisions of which exclude the possibility of any marriage 
being solemnized according to Hindu Law, and similarly a marriage so 
solemnized being subject to dissolution as provided in the Indian Divorce Act 
there is no room for the applicability of Hindu Law so far, and to that 
extent these Acts are apjdicalde. 

323. Conversioti to Hinduism. —It has been stated before that Hinduism 
does not admit converts. This is true. 13ut nev^ertheless the process by which 
non-Hindus are admitted into its fold is in its effect, little, if at all, distinguish- 
able from conversion, 'fliis result is achieved by acknowledgment and 
recognition of non-Hindus as Hindus. It is thus that the creedless barbarians 
of a by-gone age have been brought into its fold. Whole j)rovinces have been 
thus become Hinduised. 

324. The decennial census reports show that tlie period of transition of 
the aborigines to Hinduism is at tiimjs only 9 or LO years. So in the cen.sus 
report of 1881, it is said Looking first at the figures for 1881, the most 
obvious point to the oliserver is the large proportion of the class of semi-Hin- 
duised aborigines. Accepting the distribution of 1872, they now appear to 
number nearly one-fourtli of the Hindu population. They are for the most 
pari hewers of wood and drawers of water, and :ire beyond cavil the remnants 
of the nations whom successive invaders, culminating with the Aryans, found 
in possession of tlui country, and absorbed more‘ or less into their system 
of polity. Those of the aboriginal tribes which were most remote from the 
scene of the invasion, or were so situated as to be able to withstand it, have 
retained to this day their primeval language and customs, and their tribal faitlis. 
Those, on the other hand, who were most exposed to the wave of conquest, 
who were least able to resist, ci who were most ready to amalgamate with the 
new comers, were absorbed into their community, but relegated to its lowest 
grades, and employed in its most menial offices. Such was the treatment 
which the inhabitants of the country received at the hands of Hindu invaders. 
The question of absorption is only one of time and opportunity. Many of the 
castes shown as low-caste Hindus, and now universally accepted as such, have 
peculiarities which give rise to the suspicion that they are not pure Hindus 
of the Aryan type; but they are to all intents and purposes low-caste Hindus 
and are treated as such without question. The class of semi-Hinduised 
aborigines are only a stage behind them in their progress towards Hinduism. 
What many of the low-caste Hindus once were, the semi-Hinduised aboriginals 
are now : and in the lapse of time they, too, will recruit the ranks of the 


(1) Ghoml V Ghosal. 81 B 26 (82) follow- (3) Ib., 8. i. 

ing Navroji v. Perozbai, 28 B 80 dissenting (4) Act IV Of 1869. 

from contra in Tellis v. Saldhana^ 10 M. 69, 

(2) Act XV of 1872. 
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Hindus, as inter-marriage and social intercourse gradually obliterate tnore 
and more their distinctive characteristics. ” 

328 . The Maniyuris were so converted wholesale to Hinduism only about 
a hundred years ago by a wandering Sanyasi wiio converted one Garib Niwaz, 
the founder of the family of the present Raja, and all Manipuris to Hinduism 
by declaring that they were all Hindus but had forgotten their privileges and 
duties. After ordering the people to bathe and makx expiatory offerings for 
their long neglect, he declared them all to be good Hindus of tlie Kshatriya 
caste. The people of Cachar were similarly converted. 

826 . The Privy Council had recently to consider the status of one Jung 
Bahadur Singh, the illegitimate son of a Kshatriya Taluqdar of Bak^unpur 
by a Mahomedam mistress who had been brought up as a Hindu, professed that 
religion, and married a Kshatriya lady of whom the defendant was tlie issue. 
He had previously kept a Mahomedan mistress of whom was born the plaintiff 
Sher Bahadur Singh. The parties grandfather, the Maharaja, had by his 
codicil bequeathed a certain estate to his illegitimate son, the parties’ father 
Jung Bahadur and to his “ issue ’’ for maintenance. The plaintiff claimed to 
be such “issue ” and sued for possession on the ground of primogeniture. TJie 
defendant denied the plaintiff’s legitimacy on the ground that he was merely 
the son of a Mahomedan mistress. The plaintiff pleaded Nikah but it was not 
proved and thereupon both the courts m India threw out his suit. The Judicial 
Commissioner liowever, refrained from recording any finding on the defend- 
ant’s legitimacy dependent upon the legality of his father’s marriage witli a 
Hindu lady. The defendant contended before the Privy Council that parties’ 
father could not have married a Mahomedan as he was a Hindu. He wore tilak 
on his forehead, was invested with a sacred thread, ate from the hands of a 
Hindu cook and scrupulously performed all the Hindu ceremonies. The 
Maharaja ate with him and was anxious to see him pass for a Hindu. Their 
Lordships upheld the decision of the courts in India on the ground that the 
plaintiffs mother had never in fact been married to his fatlier, which dispensed 
with the necessity of having to decide the further question raised, whether 
such a marriage was ever possible. They equally refrained from going into 
the defendant’s legitimacy, but they appear to liave thought that there was 
nothing in Hindu Law to prevent Jung Bahadur from lieing treated as a 
Hindu. (2) Nor is this view unsupported by autliority. Sucli a case may be 
treated as one of conversion, a process which accounts for tlie development of 
Hindu Society by incorporating into it the mixed and aboriginal races. (^) 
Even direct conversion is being attempted by the Arya Samajis and other 
Hindu reforming societies, and it is only a question of time wlien the status of 
such converts will become undisputed and indisputable. 

327 . The Jaija^are no exception to the rule. (5) Like the rest of tJie 
Hindus they also carry on migration their own personal laws witJi them. 
But inasumuch as being traders and merchants they have for generations 


U) Wilkin’s Modern Hinduism 178. 

(2) Sher Bahadur v. Oauga Baksh^ 86 A . 
101 (116) P. 0. 

(8) Sir A. A. William’s Religious thought 
and life in Indie Pt. 1, p. 57 ; Sir Alfred 
LyalVs ^’Asiatio Studies'* pp. 101. 304; W 
J. Wilkin's “Modern Hinduism”, p. 177 ; 
Caruegy's * 'Notes on the races, tribes and 

G. HC— 6 


castes of Oudh” (1868), pp. 37-40, 60. 

(4) M'uihiisami v. Jldas^lomoni, 88 M. 842 
(849). 

(6) Bhagvondos v liajmalf 10 B H. C. 
R 241; Sheo Singh v. Dakho, 1 A 688 P. C ; 
Chotay hall v. Chunnon, 4 C. 744 (762,758) 
P C. 
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become settled in all parts of India it is not always possible to ascertain the 
law of their origin. In that case their personal law would be the law of their 
domicile, in others words, the lex Iock 

328. The process of conversion was incomplete when the Cc).Q0llJB£liar...JRaj 
case went up for decision to the Privy Council. In that case the dispute relat- 
ed to the succession of a Zemindari called the Baikantpur Raj and the question 
their Lordsliips had to determine was as to the validity of the defendant’s 
adoption to tlie deceased Zemindar. It was found that the family of Cooch 
Behar to wliich the parties belonged originally belonged to the Cooch abori- 
ginal tribe which had abandoned their old customs, altered the name of their 
country to “Behar, ” called themselves Rajbansi Kshatriyas, adopted Hinduism 
as their religion and a divine ancestry for the chief was even manufactured 
by the Brahmins who traced his pedigree to the God ShivS^^ Upon this the High 
Court presumed that the parties were Hindus and cast upon the plaintiff, a 
rival claimant, the Inirden of proving the invalidity of the defendants adoption. 
On a review of the family history their Lordships held that it showed “ that, 
although tiiey affected to be Hindus, they had retained and were governed by 
family customs, which as regards some matters, were at variance with Hindu 
Law.” They therefore held the family subject only to customary law, and as 
no custom in favour of adoption was proved, the defendant lost his estate 
though he held an adoption deed from the deceased Zemindar, but which failed 
to convey the property to a persom) desiQnata This decision has naturally 
had the effect of arresting the indirect conversion of this family to Hinduism 
but in another case of Rajbansis the court held the conversion complete and 
applied the ordinary Hindu Law. The distinction between the two cases was 
however, only tliis, that while in the one case the origin and history of the 
family was known, in the other case it was not, and there being nothing to 
show that the conversion of this family was incomplete the court assuraed 
the ostensible state lo bo the real state and held them to be Hindus 
bound by the lex loci, adding : — “ It must be taken that they have adopted in 
its entirety one form or otlier of that law, and it being uncertain which 
form they adopted, it is not unreasonable to infer that they adopted the form 
which i)revailed in the locality.” W 

329. Buddhists. — India was the birthplace and cradle of Buddhism, 
which though an exile from its native land, has vanquished almost the entire 
continent of Asia and whose followers number a third of the human race. In 
India itself the Buddhists as such do not number more than half a million 
all told, but it has left a permanent mark on the religious history of 
Hindustan. Its founder Sakya Muni, who afterwards became known as the 
Gautam Buddha was born in Behar in 563 B. C. where he fasted, taught and 
died. His religion fast spread throughout the land till in the third century B. C. 
it became the state religion under the great monarch Asoka whose kingdom 
extended from Kandahar to the mouth of the Ganges, and whose ambassadors 
converted Ceylon to Buddhism and dictated terms to four Greek Kings. It 
remained the dominant creed for about a thousand years. But in the fifth 
century A. D. Brahmanism, which had been continuously carrying on a 


(l) Rukhab v. Chunnilal^ 16 B 347 ; (2) Fanindra v. Rajeswar, 11 0, 463 (476) 

Amnva v Mahadgauda^ 22 B 416; Ambabai v. P.C. 

Govind, 28 B. 267 (263) ; Lallo, Mahabeer v. (S' Ib., pp. 476, 486. 

Mi. Kundun, 8 W R. 116; 0 hot ay Lall v. (4) Ham Das v, Ohandra Da8»ia, 20 0. 

Chuno Lai 4 C. 744 ; Manik Chand v. Jogai 409 (412). 

SeUani, 17 0 618. (5) lb,, p. 418 



GENERAL PRINCIPLES. 


191 


struggle with it, gained ascendancy, and it was first driven out from Benares 
and Behar and in the ninth century of the Christian era it was deserted by 
the State, its votaries persecuted and the religion itself disfigured and disguis- 
ed by a debased and ignorant priesthood, till it ceased to attract the people and 
the only vestige that remains of that sublime faith is in its offshoot the Jainism, 
the Vaishnavism as inculcated by Chaitanya and in the small number of its 
other adherents. 

aso. In the light of tliese facts the question whether Buddhists an Hindus 
can only admit of one answer. Whatever may be its association and affinity 
with Hinduism, it is a creed, apart, and Buddhists cannot be classed as Hindus 
both because they do not regard themselves as such, nor are they so regarded 
by other Hindus. 


331. Jainism claims to he the precursor of Buddhism, but it is only its 
child. It is in reality a compromise between Buddhism and Hinduism, an 
adaptation made by those who could not receive the new^ faith, but w'ho never- 
theless found refuge in a creed, which wliile retaining its traditional connection 
with Hinduism, lias borrowed from Buddhism its doctrines and religious 
practice. In course of time as Buddhism lost its hold on India, its waning 
influence continued in Jainism till it relapsed into a form of Hinduism, into 
which its individuality became eventually merged and practically lost. 


Hindu Law personal. 
Law of origin. 


2. (l) Hindu Law is personal and is not 

affected by a cliange of domicile. 

(2) All Hindus are primarily governed 
by the laiv of their origin. 


Explanation . — The “law of origin means and includes the 
law established in the original domicile of the ancestors of the 
family, and not merely of any members thereof, as determined by 
the caste, race and language of the family before its migration 
and the connection since maintained therewith. 


Synopsis. 

(1) Personallaw why saved (4) Personal law when applicable {33b), 

(2) What personal law is saved (333- (5) Law of Domicile when applicable 

334). (337). 

(3) General Rule (335). 

882. Analolous Law. — The tenacious adherence of Hindus to their 
customs and usages and their territorial diversity justifiy the rule liere 
enacted. W In this sense there is a lex loci as stated in clause (l). But the lex 
ioct only applies to persons of which it is the domicile of origin. This is 
presumed to be as stated in S. (31. It follows the linguistic test. For 


(1) Census of l&dla, 1901, Vol. 1, § 686, p. 
861* 

(2) Beogal Census Report, 1881, Vol 1 
§ 210. The history of survivals of Buddhism 
in^Bengal is given in the Census of India, 
1901, 649, pp 869-871. 

(8) See Bengal Census Report. 1881. Vol. 
1, 216, pp. 87, 88. 

(4) SocHtmdramth \ HeeramoneStl^ M I A. 


81(96) ; Parbati v Jagadis Ohuiider 29 G. 488 
(462) P. C.; Qovind v. Radhar 81 A 477 ^79) 
P.C.; Nobin Chunder v. Jannrdhan (l862) W. 
R 67 ; Otum Chunder v. Obhoy Churn, W. 
R (8p.) 67 (68); Koomud Chundur v Seeta- 
kanth (1863) W R (Sp.) 76 ; Sonaium v 
HuUun, U864) W. R (Sp ) 96 
(6) Bamdas v. Chandra Dassia, 20 C 409 
(418). 
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instance, tliose who speak Bengali will presumably be governed by the,,l>aya- 
bhag Law wlierever they may happen to reside, for Bengal was and remains 
their “ domicile of origin.” This term has been defined in the Succession Act 
as the country in which at the time of a person’s birth his father was domi- 
ciled. But this IS not the sense in which a Hindu takes with him his personal 
law and therefore a different term had to be coined to describe it. 

333. The preser\ation of personal law is the necessary corollary to the 
preservation of religious rites and worship with whicli the Hindu Law is inextri- 
cably blended. The (jiustion was considered by the Privy Council as far back 
as 1839 when affirming tlie finding of the Sadar Diwani Adalal, their Lord- 
ships said that in a c ise where a family mignitcs from one territory to another 
if they preserve their ancient religious ceremonies, they also preserve the law of 
succession. It should be noted that this presumption only applies to persons 
as to whose nationality or race lliere is no dispute; and there may be cases wliere 
the same degree of presumption cannot be made as for instance in the case 
of persons of mixed descent or of those w-iose assimilation to the Hindu society 
IS yet incomplete. Such was the case of a branch of the Cooch Behar family 
who belonged originally to the Koch aboriginal hill tribe but had for over a 
century become converted to Hinduism. A divine ancestry for the chief was 
manufactured by the Brahmins, but nevertheless tlie family had retained 
some of its aboriginal customs. In tliis slate of the law Jogendra the Zemindar 
of Baikantpur Raj died in 1878. The plaintiff claimed the estate by right of 
descent, the defendant by adoption, and the (luestion was wliether the validity 
of an adoption allowed by Hindu Law could be presumed in favour of the de- 
fendant. 'L'heir Lordships held that if the family had been out and out Hindus 
such would have been indubitably the presumption. But it could not be 
applied to the parties whose conversion to Hinduism was yet incomplete and 
therefore it was on the defendant to prove his adoption as supported by 
custom, which he failed to do. 

334. It has been Jield that tlie personal law l)y which a party is bound is 
the personal law in vogue at the time of his migration and not any subse- 
quent development of that law which may have come into prevalence after his 
migration. But it is submitted that this is a limitation by no means in accord 
with the principle underlying tlie rule. The reason why a Hindu is permit- 
ted to carry his personal law with him is founded on the fact that that law is 
disseverably connected with his religion and that Hindus are notoriously con- 
servative in the matter of their religious observances. Consequently, they are 
held free to take with them botli their religion and their law wherever they go. 
Now it cannot be denied that if tliey had not migrated they would have been 
bound by any cluinges and development which that law might undergo 
from time to time. If so how can they be the less bound merely because 


(1) Act Xo£ 1865, S. 7. 

(2) Rutchepniiy, v liojmder 2 M. I A. 
l82 ; 8oorendrcm'ith\. Uetramonee^l^ M.I A. 
81 (92); PrrbaU v Jagdis Chunder^ 29 0. 488 
(461) P. C.; Otum Chundery^ Janardum, W. 
R. (F. B.) 67 (68) ; Koemud Chvnder v. 
Seitalimth, ih , 75 (76); Lvkkea v. Oungaho- 
bind, 8 W H, 56; Pirtheesinah v. Sheo 
Socndurce, 8 W. H. 261 ; Huro Per shad v. 
Shibo Shunkuree, 18 W. R. 47 ; Sonaitim 
V. RuiUtm i5., 96 ; Qovind v. Radhat 8l A 
477 (479); Murli Das v. Manicka, 6 M. L. T 


181; Amhobai v. Oovhhd^^l% B 267; Jagannaih 
V. Narayan,\Sk B 658 (657. 668) ; Vasudeva v. 
Secretary of State^ 11 M 167 (161 162) ; 
'Mailathi SubbarayOf 24 M. 650 ; Bhagbati 
Sohodra, 16 C. W. N. 884 ; 18 I. G. 691 ; 
Kulada Pratad v. Eari Prasad, 40 0 407 
(416). 

(8) Fanindra v. Rajestoar, 11 0. 468, 461 
(182 P. 0.) 

(4) Vasudevan v, Secretary of State, 11 M. 
167 (J62). 
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they have changed their domicile. Moreover, the rule assumes a continuous 
connection with tlie place of origin in spite of the change of domicile. 
Moreover, the change may be a mere correction of an erroneous view 
of law ; or it may be the revival of an old custom. So wliere in a case 
of migration proved to have taken place before the composition of 
Mayukh, their Lordships referring to that work, said : ' Although the migra- 
tion of the Ahban Thakurs took place before the Mayukh was written 
it may well be that the rule was in force in earlier times and tliat on this 
point the Mayukh only embodied and defined a pre-existing custom.” (l) Wliile 
a person is entitled to his personal law, lie cannot simultaneously liave two 
such distinct and inconsistent laws, for example, one governing liis rights in 
respect of property taken by liim from paternal ancestors, and the other in 
respect of properties received by him from maternal ancestors. (2) "ppe loci 
as set out in S. (3) governs a person whose place of origin is unknown. 

335. Principle. — Ordinarily, all persons living in any locality are subject 
to the law there in force. And as regards immovable property, the general 
rule is that it is subje'ct to tlie lex rei situ. O) j^^ut inasmuch as Hindus are 
now declared by law to be bound by their own personal laws, it follows 
that they are equally entitled to he judged by those laws wherever they may 
be living. This is of some conseciuence as Hindus are to be found scattered 
all over India and if their laws were to be altered by eacli movement of their 
domicile or in accordance with the rule of rei situ, then they might be subject- 
ed to a variety of rules as divergent as the schools of Hindu Law. Moreover, 
that rule only applies to countries which possess a more or less uniform 
territorial law. Such laws now exist in this country, and so far as they are 
applicable, they apply to the exclusion of Hindu Law (^77) They, however, 
still leave Hindu Law intact on several subjects here dealt with ; and on those 
the rules liere prescribed, hold good. But since the statutes reserving this law 
only extend to India, a Hindu migrating beyond the sJiores of India, e.g., to 
Africa, England or elsewhere cannot carry his personal law with him, tnd 
would be bound by the lex loci prevailing in the land of iiis domicile. But a 
Hindu migrating from foreign territory to India is entitled to carry his 
personal law with him. 

336. Personal law when applicable.— Tliis section lays down a rule in 
consonance with the unanimously accepted view of the courts (§ 332). It 
declares that a Hindu is primarily governed by the law of his origin. Such 
law is set out in S. (3). Consequently, persons who have long lived rooted 
to the soil of any province and speak the language and follow the customs 
there prevalent, are governed by the lex loci. But in the case of migrating fami' 
lies who leave the place of their origin to settle down in another place where 
the prevalent law is different, the rule is that their own personal law follows 
them on migration. But this s merely a presumption and may be rebut- 
ted by proving that the family had by its adoption of the customs and usages 
of its domicile, declared its intention to abandon its law of origin and follow 
tha tof the domicile. 1®) But the mere adoption of local lustoms, festivals and 


(1) Chandika v Muna Kunwar, A, £78, 
(2S0)PC. 

(2) Bhagahati v. Sohodra, 16 C. W N. 
884; 18 1.0.691. 

(8) Bam Das v. Chandra, 20 C. 409 (412). 
(4) Laila Mahaber v. Mt, Kundun^S W. R 
116 (118, 119). 


(6) Nohin Chandcr v Janardhan, W. R. 
(P B)67. 

(6) Oovernment cf India Act, 1916, S. 112 
(5 & 6 Qeo, 6, c. 61) and the statutes pre- 
viously cited. 

(7) Mailathi v, Subborayat 24 M. 660. 

(8) Byjnath v. Kopilmon, 24 W. R. 96 (96), 
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ceremonies of the people around is not sufficient to displace this presunip 
tion. (1) The real test is whether the family has continued to adhere to the 
essential ceremonies of its place of origin, such as those performed at the time 
of birth, marriage and death, 12) especially the last which Hindu Law regards 
as the most important* 

337. Law of Domicile when applicable.- It has been stated before that 
a Hindu is only presumably bound by the law of origin and that that presump- 
tion is rebuttable and may be rebutted l)y proof of adoption of the law of 
domicile in essential ceremonies, such as those attending birth, marriage and 
death. The question in each case is one of fact. Where a family 
originally subject to the Mithila Law, migrated to Bengal and had for several 
generations intermarried with Bengal women, thougli the rites and ceremonies 
connected with funerals and marriages had been sometimes performed accord- 
ing to the Bengal Shastras, the court held the fact of intermarriages sufficient 
to justify the application of the law of domicile. But the converse propo.sition 
docs not necessarily hold good, since a family may have for generations be- 
come merged in the local population and yet it may not be permitted to inter- 
marry with the people of that locality ; but if in such case the law of succes- 
sion be in accordance with the lex ioci then the court would presume that 
tile family had abandoned its law of origin and adopted that of domicile. (^) 
But this statement requires to be (jualified. Tlie fact that a Hindu is en- 
titled to carry with him his coirmunal law depends upon the fact that in spite of 
the change of domicile he still remains a member of his community and attach- 
ed to his original home. He visits it on the occasions of birth, marriages and 
funeral obsequies and it would be strange if he were lioiind by one law, his wife 
by another and his children by its latest development. Moreover, in such a 
case a preliminary cn(]uiry into the period of migration and the state of the 
law then current would be almost a necessary prelude to every such litigation. 
Fortunately, as tlie old fiction of interpretation still obtains and as interpreta- 
tion of law is not its alteration, it follows that Hindus are entitled to insist 
upon administration of their personal law with all its latest “ interpretations 


3- In the absence of anythinj^ appearing to the contrary 
Lex Loci natives of ecach of the following pro- 

vinces are governed by the schools of law noted 

against them : — 


i. Bengal and Assam 
ii. United and Central 
Provinces 

iii. Mithila 

iv. Bombay Presidency, 

Berar and Guzerat 


Dayabhag, supplemented by the Mitakshara. 
Mitakshara. 

Mitakshara, supplemented by Vivadchinta- 
mani and Vidvadratnakar. 

Mitakshara, modified by the Mayukh. 


(1) Hwro Pershad v. Shibo Shnnkuree, 13 
W. R. 17. 

(3) Koomud Ckunder v. Seetnkanth, W. 
R. (F.B.) 7o (76); Login v Princes Gonrammo 
II J, (0. 8 ) 109 ; Pudmavati v. Doolar 
Smqhi 1 M. I. A. 369 
(8) Bam Bromo v. Kaminee, 6 W. R. 396 


( 296 ). 

(1) Baj Chunder w.Qocul Chand,^ LD 
(O.S) 42; (1801) 1 Sel.R. 8. D. A (Mftonagh- 
ten) 43 ; Koomud ChUnder v Seetnkanth, W, 
R (F. B) 76 (76) 

(6) Chundro Sekhur v, Ncbm Soondur, 2 
W. R. 197. 
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V. Madras Presidency ••• Mitakshara modified by (l) Smriti Chandrika, 

(2) Parasar Madliav, (3) Virmitroday. 

vi. The Punjab ... Customary law supplemented l)y the Mitak- 

shara. 


Synopsis. 


(1) Lex Loci (338). 

(2) Lam on migration (339). 

(3) Laio in Bengal, Behar and 

Assam (340). 

(4) Law in Bombay and Gnzerat 

(341). 


(5) Laic in the U. P. and the C, P. 

(342). 

(6) Law tn Mithila (343). 

(7) Laiv tn Madras (344). 

(^) haw in Punjab (345). 


338. Analogous Law. —The ^^eneral history of the Hindu schools has 
already been given (§§ 255 257). Strictly speaking, there is 
Lex Loci. po loci in Hindu Law, since tlie existence of a lex loci is 

inconsisUiut with the existence of personal communal law. 
Take for instance, the case of CaUaitta. Tlie Bengali Hindus resident there 
are governed by the Dayabliaga not because they are residents of Calcutta 
but because they are Bengali Hindus and as such they would be so 
governed whether they were resident in Calcutta or Cawnpur. Similarly, the 
Marwadi Hindus from Rajputana would be governed by their personal law 
whether it is the Mitakshara or custom, and the Sikh from the Punjab 
would similarly follow his ancestral customs* But wJiile with the heterogenous 
population of an Indian town it is not safe to premise that any people resident 
therein are subject to any particular school of law, still there is the lex loci in 
the sense that the indigenous natives of a particular place are presumably 
subject to the school of law which lias by common consent been held to bind 
that locality. 


339, Tliougli strictly speaking, tliere is no sucli thing as lex loci, as regards 
the personal law applicable to any community, the courts administer the per- 
sonal law obtaining in any locality to a Hindu living there unless there is 
evidence to show that he has adopted any other law or custom. 

A family, migrating from Guzerat where the Mayukh prevails, to Madras 
where the Mitakshara is supreme, will be presumed to continue to be bound by 
the Mayukh. 

840. Books of Local Authority. — The Bengal school, also known as 
the Gauriya school, dominates the Bengali speaking pro- 
Bengal-Assam. vinces of Bengal and Assam in both of which provinces 

the primary the authority is that of Dayabhag, (^) The 
Mitakshara is treated there with respect but it holds only a secondary place 
merely supplementing the Dayabhag together with its commentaries (*) upon 


(1) Kuladn v Bari, iO 0 407; contra a 

general statement in Bhadia v. Bhaji, 10 N. 
L. R. di is unsound. 

(2», Rafndos v. Chundra, 20 C. 409 ; But 
see Murle Das v. Manick 5 M. L. T. 181. 

(8) Uma Stinker v. Kali, 6 C. 256 (263); 
Abhm Churn v. Mongol 19 0. 634 (688); 
Baeanta v. Jogendra 33 C. 371 (87 6\ 

(4) The leading commentaries are by 


Brinath Acharya Cbudamani ; Achyuta Cha- 
kravarti ; Ragbunandan, Maheshwar and 
Sbri Krtgbna (1700 A. D.) of which Raghu. 
nandan's ranks higbest Rnmnoih v. Durga, 
4 C. 660 (654); Romannnd v. Raj Kishore 22 
847 (361^ ; Shri Krishna also ranks high— 
Raj Kishore v. Qobind, 1 0. 27 (39 ; Bori 
Dayal v. CJrish Chunder, 17 0. 911 (914) ; 
Ramanonda v. Rai Kishore, 22 0, 847 (868). 
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points upon which they are silent. Of these the two following are consi- 
dered as commentaries of great authority : — 

(1) Dayatatwa by Raghunandan (^) : 

(2) Daya-krama- sang rail by Sri Krishna. (8) 

The two works on adoption — 

(3) The Dattak-mimansa, and 

(4) The Dattak-chandrika are equally ccnsidered as works of highest 
authority in Bengal, (^) but in case of conllict the Chandrika is preferred 
to the Mimamsa. (8) 

341. The preferential position accorded to the Dayabhag in Bengal is 

accorded to the Mayukh in Bombay, Berar and Guzerat, 
Bombay, Berar snd though with this qualification that the two works should 
be sought to be reconciled as far as possible, and the 
Mayukh view only accepted where such reconcilation is 
impossible or the Mitakshara is silent. This appears to be the prevailing 
view (^) tliough in t!ie earlier cases the Mayukh was assigned only a second 
place, the Mitakshara lieing regarded as paramount. 

342. The authority of the Mitakshara (§§ 14M50) is paramount in the 

U. P & C P. United ^8; and the Central Provinces. Other works 

governing the same school are ; — 

(1) Vir-mitrodai— a work of special authority. (18) it is a collection of 
notes concisely elucidating the obscure passages of the Mitakshara. (^^) 

( 2 ) Subodhini— by Visheshwar Bhatt, author of Madan-parijat, an 
authority in Mithila. Subodhini is only a collection of notes explanatory of 
obscure passages in the Mitakshara. 

(3) Madan-parijat. 

f4j Keshav-vaijyanti. 


(11 Bhugwandeen \ Myna Bai, 11 M.l. A 
488 (607,608); Collector of Ramnad v. Moottoo 
Ramalinga 12 M. I A 397 (486) 

(2) Rarrananda v. Rai Kishore 22 C. 347 
(351) 

(8) Ra] Kishore v, Gobind 1 0 27 ,39). 

(4) Padma Coomori v. Court of Wards 
8 C 302 (311) P C. ; Puddo Kumori v, Jugut 
Kishore 6 0.616; Uma Snnkar v Kalit 60.256. 

(6) Collector of Madura v Mooioo llama- 
linga 12 M.l A 397 (487). 

(6) Collecior of Madura, v. Moitco Ramalin- 
ga 12 .VI, I A 397 (438) ; Vinayak v^Lakshmi- 
bai ^ B H. 0 R 117 (122) approved OA 
Vinayak v. Lakshmibai 9 M. I. A- 516 
(636, 637) ; Bhagwondcen v. Myna Bai 
11 M I A 487 (608) ; Krishnaji v Pandu- 
rana 12 B H.O.B 65 : Rahi v. Oovind 1 B. 
97 (106); Bhagirath v Kcmujirav 11 B 286 
(295) F B. in which West J. explains the 
reasons for the asoeodanoy of the Mayukh ; 
Gojabai v Shahajirao, 17 B. 114 (118) ; 
Bai Kesaer Bai v Hunsraj, 80 B. 481 (442) ; 
Tukaram B. 889(867); Basan- 

ta V. Jcgendra, 88 0. 871 (576) ; Rarayana- 
9wamy v. Ku^piisamh H M 48 (48) 


(7) Vailahh Ram v. Bai Harigangct, 4 B.B*. 
C.S (A.C.) 136 (138) ; Narayan v. Nana 7 
^ (1^6, l^T \ Rakmabai 

V. Radhabai v. 6 B.H 0 R. (A 0 ) 181 U85); 
Backha Jha v. Jugmon Jha 12 0 348 (865)’ 
Balkrishna v. Lakshman 14 B. 606 (612). 

Bhyahugur 18 M I a. 
373 (390); Sri Balusu v. 8ri Balusu 22 M. 
398 (410 P 0 ; Bochira Ju v Venkatappadu, 
2 M H 0. R. 402 (406); Tulahi Ram v. 
Beh^t Lai 12 A. 828 i836); Bharwan Singh 
V Bhagwan Singh, 17 A. 294 (847) ; Debi 
Sahai v Sheo Shankar Lai 22 A 868 (856). 
.^(9) Jagannath v. Banjii Singh, 25 0. 864 
( 866 ). 

(10) Collector of Madura v. Mortoo Rama- 
linga 12 M I. A. 397 (438); Girdhari Lai v. 
Bengal Government Z6.,448 [i^b)\Mnneram v. 
Kerry Kolitany 6 0. 776 (786) P 0. ; Bachha 
V. Jugmon 12 0. 318 (368, 86 ). Ranjit Singh 
V. Jag nnath lb, 876 (381) ; Jcgdamba y. 
Secretary of State 16 0. 867 (874); Abhat 
Churan v. Mangal Jana 19 0- 684 (688) ; 
^*40^34?)^^ V. Behari Lai 12 A. 82.8 

(H) Cole. Preface to Mitak. p. VUI, 



GENER/Vr. PRINCIPLES. 


197 


s. 8.] 

(5) Balam Bhatt Tika — work by a Brahmin Lady named Laxmi Devi, 
(§ 144) overstrains the text to favour the rights of women. (1) In 
other respects neither this commentary nor the Vaijyanti can equal the Vir- 
mitrodai. 

(6) Vaijyanti — See Balam Bhatt. 

(7) Vyvhar-madhav. 

f8) Kalpataru. 

(9j Vivad-tandav — autlior Kamlakar — contemporary of Nilkanth and 
said to be his cousin — deals only with inheritance and followed, if his work 
is not in conflict with any higher authority.” 

(lO) Visheshwar — author of the Tika on Mitaksliara. 

343 . As previously observed, except the Bengal, Eastern or Gauriya School 
whose text book is the Dayabhag, and the Mitakshara 
Mithila. school which favours the Mayukh, the rest of India is 

subject to the Mitakshara and its sul)-schoois of which 
the Mithila school its nearest neighbour, is least dissentient. The country 
comprised in tlie ancient Mithila is variously described, some holding it 
to correspond to the whole of modern llehar while others hold it to comprise 
only North Behar including Tirboot and Purneah. (^) According to Messrs. 
Golap Shastri and D. Chatterjee translators of the Vivad Ratnakar the pro- 
vince of Mithila is that territory which lies between the rivers Gandak and the 
Coosee. Whatever may be the exact boundaries of Mithila, it was at one 
time the seat of great literary activity. Yajnavalkya the author of the 
Institutes an noted in the Mitakshara lived and taugiit here ; and it still boasts 
of a distinct sul>school wdiich has been prolific in the production of treatises 
which, though professedly commentaries on the Mitakshara, do not fail to 
introduce small local variations under the license of interpretation. But the 
Mitakshara remains there as tlie paramount authority, the following works 
being regarded as merely supplementing it and as such entitled only to local 
preference : — 

( 1 ) Vivad-ratnakar —composed by or under the superintendence of 
Chandeshwar. Leading text-book of the school. 

(2) Vivad-chintamani — by Vachaspali Misra is also a leading text-book.(^) 
It follows the Ratnakar. 

(3) Vivad-chandra — By Misaru Misra — holds a high place. (®) 

(4) Krito-kalpadruma. 


(1) Tvlahi Bam v Be> ari Lai, 12 A. 828 
(868); Ananda v Nownii LaU9 Q 316 (824) ; 
Jogdamhn v. Secretary of State, 16 C. 367 
372) ; Dwcirka v. Sarnt Chandra 39 0. 319 
(386). 

(2) Ananda v. Newnit Lai, 9 C. 816* (321). 
(8' Tagore’s Preface to Vivad ChintameDi, 

p XXVII. 

(4) Thakoor Deyhee v. Bat Baluk Ham, 
11 M I. A 139 (176); Bhagwandeen v. Myna 
Bai, 11 M 1. A. 487 (607). 

(6) Butcheputty v. Bajunder, 2 M. I. A. 
183 (166). 

(6) Babu Golap Bhaetri in his Law of 

o. no— 7 


Adoption treats Mithila as co extensive with 
Tirhoot (2nd Ed.), 92 

(7» Thakoor Dfihec \ Bai Baluk Ram, 11 
M. I. A. 139 (174, 176) : Dhcndv v Ja.qanath 
1 B. H. C R (A. G.) 47 (49); Bakvant Singh 
V. Rani Kisnori 20 A 267 (2y0) P 0 : Damp 
dcr V Senabttity 8 C. 687 (541) ; Birajun v, 
Lachrni Narain, lO C. 392 (399) ; Bachha v, 
Jugmon 12 C 848 (351); Sunimani v MtiL 
lammnl 8 M. 265 (368); Mari v.Chinnammal, 
8 M. 107 (118). 

(8) Ruichpntty v. Bajunder, 2 M. I. A. 182 
(166). 
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(5) Madan-parijat — written by Visheswar Madan Upadhaya — better 
known as the author of Subodhini. 

(6) Dwaita-parishishtah— By Keshav Misra. 

(7) Smriti-sar. ) 

— By Hari Nath Upadhaya. 

But though these are all text-books of this school, in case of conflict 
between any of them, the Mitakshara alone is regarded as the final guide. (^) 

3M. In the Madras Presidency W the supreme authority of the Mitak- 
Madras. shara, though unshaken, is supplemented by the 

following works: — 

(1) The Smriti-chandrika — ranks highest after the Mitakshara i^) though 
it cannot override its explicit provisions. 

(2) Vir-mitrodai. 

(3) Subodhini. 

f4j Saraswati-vilas — of some authority in Madras. 

(5) Parasar-madhaviyam — written by Narainswamy — especially esteem- 
ed in the Canara District. 

(6) Vyavhar-nirnai. 

(7j Vaithinath Dikshatiyam. 

348. In the Punjab, in all questions relating to adoption, guardianship, 
succession, women’s property and female relations such as 
Punjab. betrothal, dower, marriage, divorce and bastardy, family 

lelations, partitions, gifts, wills and legacies, religious 
usages and the rights of alluvion and diluvion, the first rule of decision is 
custom which is recorded in the Riwaj-i-Am prepared by the settlement 
officers charged with this duty. But in the absence of ascertained custom, 
the Punjabi Hindus are governed by the Mitakshara, though the scope For its 
applicability is much limited by the considerable body of customary law which 
has become crystallized into well ascertained rules. 

(1) Bachha v Jvgmon 12 C. 348 (36G). 33 M 489 (441). 

(2) Variously oallod the Peninsula, the (5) Summani v. Mvllammal, 8 M. 265 

Dravida Distriot or the southern school. (268); Mvlhappcmarciyan v Ammanif^X M. 58 

(3) Collector df Masulipoiam v Cavaly, 8 (69); Rau Qramony v. AmaniiM. 858 (860); 

M. I. A. 600 ; Kaiama Nachiar v Chxnnasami v. Kunju, 86 M, 162 (169). 

Srinfiut Boja MootoOf 9 M I. A. 689 (606, (6) Kattama v. Dcrastoamy, 6 M H. 0 R 

6071; Nagahnga v. Subhiramaniya,! MHO. 810 s883 ; J%jyomh v. K makshi, 8 M H. 0* 
R 77 (80); Srinivasa v. KuppantX M H 0 K. E 424 (462); Appandai v BagttbalU 88 489 

180 U92); Bach\raju v. Venkatappadu, 2M. (441); ChinKasomiv. Kunju, 86 M 158 (169), 

H. 0. R. 4C2 (40 q. (7) Collector of Madura M^iuBoma* 

(4) Bhagwand^^en v Myna Baee, 11 M. I. . linga 2 M H, 0, R. 206 (S)20) ; 0. A. }2 If I , 
A. 487 (608' ; Collector of Madura v. Muthu A ^97; Bhagwavdeen y. Myna Baee 11 W I, 
Ramaiinga, 2 E. 0. R. 206 (219h O. a. 12 A 488 (608). 

M I A. 897. 487 ; Kiaseny Javallah, 8 M.' (8) 8 8, Beg. XI of 4826 ; 8. 6, Puojab 

H C R *346 (861): Gajapathi v. Oajapathi, L^wa Act (Act IV of 1878); Krishna 
I M 290 (299) P. 0 ; Muttu v. Dora Sinqha, Nut Din (1917) P W R 166 ; 49 I, 0* l98? 
3 M. 890 i303) P. 0 ; Mari y Chinnammal, Battigan’e Dig. Civil Law Pmtlab. pp. hi, 

8 M. 107 (188^ ; Subramania v. Mutkuewai^y (9) Beg v. Alla Ditta, 44 0. 749 F. 0. 

81 M.L 858 (861) ; Appandai y Bagubali^ 
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CHAPTER n. 

Customary Law. 


CuHtom defined. 


4*. Custom is an established practice at 
variance with the general law. 


Synopsis. 

(l) Oustom in Hindu Law (a48T (2) Its place in other systems (349j. 

846. Analogous Law. — The definition in this section is taken frorn 
the undernoted case, (l) The following text from Manu shows the place of 
custom in Hindu Law : — 

108. Immemocial custom is transcendent law. approved in the sacred scripture, and 
in the codes of divine legislators : let every man, therefore, of the three principal classes, 
who has a due reverence for the supreme spirit which dwells in him, diligently and con** 
stantly observe immemorial custom. 

109. A man of the priestly, military, or commercial class, who deviates from Im- 
memorial usagOi tastes not the fruit of the Veda ; but, by an exact observance of it, he 
gathers the fruit in perfection. 

110. Thus have holy sages, well knowing that law is grounded on immemorial custom, 
embraced, as the root of all piety good usages long e.sfablisbed. 

347, Colebrooke in his Digest extracts the following quotations 

78. A decision n uat not be made solely by having recourse to the letter of writtetf 
codes ; sinee, if no decision were made according to the reason of the Uw, or aocoiding to 
immemorial usage (for the word Yukti (ll'admits both the senses), there might be a failure 
of justice. 

98. A man should not neglect the approved customs of districts, the equitable rules 
of his family, or the particular laws of bis race. 

99. In whatever country, whatever usage has passed through successive generations, 
let not a man there disregard it ; such usage is law in that country. 

Other sages have similarly emphasized the sanctity of custom. 

848 . It is thus clear that Hindu Law which is itself founded on immemo- 
rial customs, naturally assigns a high place to communal customs and usages. 
This is recognized by the Courts. So the Privy Council in one case said, “ Their 
Lordships are fully sensible of the importance and justice of giving effect 
to long-established usages existing in particular districts and families in India 
but it is of the essence of special usages, modifying the ordinary law of succes- 
sion, that they should be ancient and invariable, and it is further essential that 
they should be established to be so by clear and unambiguous evidence (®) 


(1) Burpershady. 8heo R. 

55 (70) P. 0. 

(3) Mauu, Cb. 1 Sfl. 108-U0 See also lA., 
Cb, VII. 8. 908, Ob VIII, 8s, il. 46. 

(8) 1 Dig., pp. 187, 162. 

(Il Eatiooination ** 

(6) VcilblB^Ati cited in tbe Vyvbat 
(TatWA. 

(6) Waiban Purau, cited by Vaobaspati 
>ba Baghaaandan. 

Yajiiavalkya ii 8. 1, 6 ; (Mandlik’s 


trans) p. 198; Brihaspati 83 S. B E. pp 282, 
287 ; Mitaksbara Oh. 1 S. 1-^5 l ii 1, S.2 ; 
Narad Intr. S. 40 ; Oailtam Cb. XI 8 20 
(8 B E. II, p 237) ; Vaahisbtb Cb S. MO 
(8 B. E, XIV, p. 2) Baudhayan (3 B E. 
XXIX, pp 147, 167) ; S raswati Vilas 
(Foulkes Tr.) pp. 16, 99, 100 (Vir Mitroday 
Oh. ii, p ii S 19) 8arkar*s Tr., p. 127. 

(8) Rawaldkihvni v. fifivenofba, ll H. I. 
A. 670 (586). 





2U0 


THK HINDU COl>E. 


[ 8.6 


(in this and other cases) the courts liave used the two terms “ custom” and 
“ usage ” as interchangeable; but they are clearly distinguishable on the 
grounds stated in the sections, and apparent from the following descriptions 
given of them by the same high tribunal. 

349 . The rule tlial custom overrides the law is not merely a rule of Hindu 
Law, but is equally the rule in England and America and 
Custom in other even in countries possessing the advantage of codified 
laws- laws. In England ‘Several attempts have been made to 

define custom but most of these definitions describe it rather by its effect than 
by its essential attrilmtes. 

The following are some of the best examples : — 

“ A custom... is, in effect, the common law witbin that place to whioh it extends, 
although contrary to the general law of the realm ** Per Tindal, C J. (1) 

“ A custom is a particular rule which has existed either actually or presumptively from 
time immemorial, and has obtained the force cf law in a particular locality ”. (2) 

It is a just non scripla-d,nd made by the people in respect of the place where the 
custom obtains " 

Custom may be defined to be a Uw or right not written, which being established by long 
use and consent of our ancestors has been and daily is in practice (3) 

‘ A custom which extends to the whoL country or embraces every member of the 
public ceases to be a custom, but passes into the common law of the land, (i) 

There is as much confusion in the indiscriminate use of the two terms 
“ custom ’ and ‘ usage ” in England as there is in this country. Ordi- 
narily, the term “ usage ” lacks three of the distinguishing features of custom 

properly so called: (ij it need not have existed from time immemorial; fii) it 

need not be local; (iiij it cannot override the positive law. But on close exami- 

nation none of these tests would stand scrutiny ; since the first two are 
not exclusive and the last is equally applicable to custom. 

The real distinction is stated in the definition and when the two terms are 
not interchangeably used, as they very often are, those appear to be the leading 
attributes of usage. This term is however frequently used to denote a local 
custom. It is used in this sense in the Evidence Act. It will how- 
ever, be used in this code in the definite sense assigned to it in the section. 

In the etlmological development of law usage usually precedes custom. 
Many customs have so developed ; and sometimes the custom of a particular 
community remains no more than a usage of another. 

Nature Of c«.tom ^ custom varying the general law 

may be a general, local, tribal or family custom. 

Kxjjhwaiion 1. — general custom includes a custom common 
to any considerable class of persons. W 


(1) Lockuoed V. Wood (1841) 6 Q. B 60 borpugh {Lord) 6 Bing. 168 (164). 

(64) adopted per Jessel M. J5. in HamonoWow (6) 10 Halsbury’a L E. Tit Cuetom 8 
V. Honey (1876) 24 W B. 603. 422, p 221. 

(2) Ti\mstry case (1608) Dav. Ir. 29 (81, (6) The term “usage** is so used in 8. 28. 

82). Bengal Tenancy Act (VTII of 1886) ; 8ati 

(8) Terines Be la Ley. sub voce Prasad (Baja) v. Manmatha, 6 I. 0. 291. 

(4) Co.- Lilt. 1106; Coventry (Earl) v. (7) Of. Ss. 48, 49, Act 1 of 1872. 

WUles (1868) W. R. 127 ; Gijford v. Yar- (8) 26., B. 43 Exp. 
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Explanation 2. — A custom which is applicable to a locality, 
tribe, sect or a family is called a special custom. 

Synopsis. 

(1) Varieties of custom ^b\). (3) Family customs (354j. 

(2) Local customs (352). (4) Primogeniture (355, 356j. 

360. Analogous Law. — Custom lias been defined as some establisiied 
practice at variance with the general law. Now such practice may be univer- 
sal or confined to a particular people or locality, or again, it may even 
be confined to a particular family. 

361. A universal custom is the common law of the people, and is soon 
transformed into the statute law, for its universality is itself a guarantee of its 
popularity and what is popularly done is the common law of the people. Such 
may be said to be the custom of polygamy prevalent amongst the Hindus. 

The existence of a general custom as distinct from law is, liowever, 
possible and is assumed in the Evidence Act where it is thus described : — 
The espression general custom or right includes customs or rights common to any 
considerable class of persons.” (8) 

382. A local custom is a custom confined to a particulai locality. Such 
is, for instance, the custom of observing no caste in the matter of eating and 
drinking, in Jagannath, the custom of pre-emption and such is the custom of 
polyandry which is confined to Malabar, 'fhe custom of intercaste marriages 
was pleaded in a case from Gorakhpur in which one Bhikh Raja Brahmin had 
married a Kshatriya lady by whom he had an issue. The legitimacy of the 
latter was disputed, but lie pleiided tlie validity of his parent’s marriage with 
reference to custom which permitted such marriages in their native country of 
Nepal. The court however found that the family was not indigenous Nepalese 
though they had been long resident in Nepal and there was nothing to show that 
they had adopted that custom or carried it with them to their new domicile. 
This is then an example of a custom which, though once general, latterly 
became confined only to one locality. The Punjab is full of such local customs. 

383. A tribal custom is a custom confined to a particular tribe, caste or 
community. Such was the custom proved in the case of an Agarwal Bania of 
Zira in the Ferozpur District amongst whom an unequivocal declaration of 
adoption followed by subsequent treatment of the adoptee as a son was held to 
constitute a valid adoption, So while adoption is not recognized by the 
Mahomedan law it is customary amongst the village community of Ramsar.(ll) 
So amongst the Bajwa Jats of the Sialkot District a person adopted into 
another family does not thereby forfeit his right to succeed in his natural 
family as against collaterals, 


(1) 8. 4. 

2) General Intr. § 4-6. 

8) Vasudevan v. Secretory of State, 11 
Mad 157 : Pedem v Suraj, 28 A. 468. 

(4) A local custom is called a Deshachar. 
(6) Which is then called Kulachar, Urjun 
Singh V Ohunsiam, 5. M I A 169 iiGunesh 
V. Mokeehuft 6 M I A. 164; Soorendro Nath 
V. Eeeramoneet J2 M.I.A. 81 (92); Chintamun 
V. NenjolukhOt 1 0 168 P. C. ; Nanaii y, 
Sundrabah U B. H. 0. R. 249 (268 . 270). 


(6) Co. Lift. 110 h. 

(7) 8,48. 

(8) Tb.Expl. 

(9) Padam Kumari v. Snraj Kumari, 28 
A. 458 (46]) 

(10) Chiman Lnl v. Hori Chand, 40 0, 879 
P. C. 

(11) Abdulla V. I. 0. 70 ; Niamai 

V. Nura (1911) P. W. R. 96 ; 10 I. C. 838. 

(12) Jiwan v. DU (1912) p. K. 49, 
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So as regards marriage, intercaste marriages are customary in the Punjab, 

364. Family Custom. -A Kulachar or family custom is a custom the 
existence of which is confined to a single family. Such a custom may relate tf 
impartibility 1^) or inalienability of its property or succession to it by a special 
mode of devolution, e,g., by primogeniture or other special mode of descent, i*) 
At one time the validity of such a custom was doubted on the ground 
that the Privy Council liad in a case incidently remarked that, in their opinion, 
there does not exist in any persons the power of making laws of inheritance 
for themselves. But whatever doubt there may have been on the subject, 
there can be no longer any doubt about their validity, and the Privy Council 
have themselves upheld such customs in several cases, though like all customs 
and even more than all customs, they must be strictly and sufficiently provedd®! 
The fact that they are recorded in the Wajibularz is not sufficient, since 
it often connotes merely tlie personal views of those who would like to see the 
practice prevailing ratlier than the ascertained fact of a well established 
custom as distinct from a mere arrangement for peace or convenience 
made or acqui ^sced in by the family. Custom proved to exist in a family 
may be presumed to exist in every branch of it. 

356. To understand the custom of primogeniture in India we have to 
understand the doctrine of I'eudal law of wliich it is a 
CiiBtom of primo^ child. On the fall of the Roman Empire in the 4th, 5th 
geniture. and 6tli century A.D. a number of barbarous tribes then 

inhabiting Germany overran that decripit empire which 
the conquering hordes parcelled out amongst their adherents on condition that 
they were to rally to the support of the community against hostile aggression. 
The terms upon wliich these lands were let out were at first in the nature of 
service grants which in later years liecame known as feuds — a German word— 
which signified a stipendiary estate the proprietas or sovereignty of which was 
retained by the sovereign. The interest of the feudatory or holder of the feud was 
at first limited to his own life. But in course of time it gradually improved in 
stability and acquired an liereditary cliaracter, and the feudatory imitating the 
example of Iiis sovereign carved out similar subordinate estates which established 
the practice of sub~infeudation and these in turn created other subordinate 
estates leading to a continuous chain of vassals who were tied by similar 


(X). OkinUman v. Nowlukho^ 1 C. 163 P. 
C ; Uamrao v. Yeshwantt 10 B. 827. 

(2). Sivasubramania v, Krishnammalt 18 
M. 287, 

Shidhojirao v. Nikojirao, 10 B. H C. 
R 228; Adrishappa v. Gurushiappa 4 B 49 
P. 0 ; Qopalrao v Trimbakrav, 10 B. 698; 
Niirapal Singh v. Jaipal Sing h, 19 A. 1 P. C ; 
Rup Singh v. PirbhUf 20 A 687. 

(4). Beerehunder v. Neelkissen, 1 W. R. 
177; Mahendr y. Jokha SmghA9 W. R. 211; 
Burjar0 v. Bha Or/na, 10 0. 667 P. C.; Ant- 
amma v. Kaveri 7 M. &76; Narayan v. Nana, 
7 B. H 0. R. (A. 0 ) 163; Bhau v Sundarbat 
11 B H. 0. R. 249 ; Atmaram v. Bhola^gir, 1 
0. P L. R, 64. 

(6) Pet Frere tuxd Holleway JJ. in, Tara- 
chand v. Beeb Ram 8 M. E 0 B. 64 (66 68) 
quoting Abraham v. Abraham, 9 M. 1. A. 196; 
OaneshDut v Moheahur Singhs 6 M. 1, A» 


164 followed in Madhav Rav* v. Balkrishnat 
4 B. H. 0. P. (A.c.) 113 ; Contra Per West, J. 
Bhaw Nanaji v. Sundarabai, 11 B. H C. B 
249 (271). 

(6) Suriya Rao v. Raja of Pittapur, P 
M 499 ; Basava v Lingangauda 19 B. 428 
(458) ; Oarurudhwaj 'v. Suparandhwaj, 28 A. 
87 P. 0 ; Chandika Baksh v. Mana Kunwo/r 
24 A. 273 (281) P. 0 ; Anani Svnyh v. Durga 
Singh ^2 A 868 P. 0. 

(7) Anant Singh v. Durga Singh 82 A. 
868^(378) p. c ; following Muhammad Imam 
AH V Hussain Khan 26 (J 81 (92) P. 0 ; 
Parbati v. Chandrapal, 31 A. 467 P C, 

(8) Bhaw Nanji v. Sundrabai 11 B, H, 0. 
R. 249 where the law is disousSfd in dstail 
pet West. J. 

(9) Lai Qajandra v Lai Maiha/rncUh 20 
0. W. N. 876; 1 Pat L. J 109 ; 86 1. C, 888* 
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ties to their Lords. Tlie first extension of the riglits of the feudatory was 
permitted in the succession to the feudatory of his sons and in course of lime 
feuds began to be so granted, and latterly the feuds began to be granted to a 
man and his heirs whereupon the estate became descendible to all male descend- 
ants, who alone were considered as of the feudatory’s blood. (1) But this led 
to the weakening of the feudal union and a reaction therefore set in by limit- 
ing the succession only to one person. The necessity for this limitation was 
also accelerated by the creation of honorary feuds, or titles of nobility, which 
being indevisible could only be inherited by the eldest son ; and this let in 
the rule of primogeniture applicable to all feuds whether territorial or titular. 

The feudal system was introduced into England by William tlie conqueror 
and feuds were fully established in the eleventh and twelfth century. This 
same rule of convenience established a similar system in India. The military 
conquerors of the country, anxious to quell local disturbances promised largesses 
to their tenants to whom on the general conclusion of peace lands 
were allotted on feudal tenure. These in their turn created undertenures 
and so in India as in Europe, the system of ieudalism grew up with its neces- 
sary modification in the law of Hindu succession. The Mogul conquerors 
moreover used to collect land revenue by taking a sliare of the actual grain 
heap on the threshing floor which was in later times commuted for a money 
payment levied on each estate or each parcel of land as the case may be. 
Revenue Collectors were appointed and stationed all over the country for this 
purpose and these were paid by grams of land which in course of time deve- 
loped into hereditary tenures. Later on with the decline of the Mogul Empire 
and the dwindling Imperial revenues these latter weie farmed out and revenue 
farmers came into existence. Then again local officials commenced to set 
up a rule of their own and so in time when the British took possession of the 
country they found a hierarchy of officials already in possession of the soil 
whose rights were ascertained and mostly recognized. 

886. The fact that these royal ^'rantees, officials, farmers, squatters and 
hangers on had become rooted to the soil w^as a fact wliich could not be ignored 
by any conqueror. The fact that they were all bound by tics of fealty to the 
paramount power was in itself a guarantee of peace and the policy of the British 
Government, consequently, was and has been to recognize the status quo 
After the lapse of a century or more, these principalities remain though the terms 
and conditions of their grant are obsolete. One relic, however, of their 
pristine tenure still lingers in many estates and petty principalities and it is 
the custom of primogeniture and the exclusion of women is similarly accounted 
for. Of such exceptional custom the courts require not only strict proof but 
precise pleading 1^') and the more remote from the ordinary law the 
custom pleaded is, the more cogent must be the proof in support of it. As 
Markby, J. put it : In order to establish a Kulachar or family custom of 
descent, you niust at least show one of two things- either a clear, distinct, and 
positive tradition in the family that the Kuidchar exists, or a long series of in- 
stances of anomalous inheritance from which the Kulachar may be inferred’’.^^) 
It must be proved by the best available evidence which must not merely 


(1) Wright Tenures 183. W tt. P. 0. 

fa) Maine. Eerly History of Institutions, {^) Heeranath v. Burm Naratn Sihgh, 
n. IW. 16 W. R 376 (886). 

(8) BBMnath v. Bwm JSfarain Singh, 15 (5) Ib , p. 891. 

B, 878 (888) ; Serimuh v. Palaihan, 16 
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consist of what the persons opine, not of what ought to be, but of what is and 
which they have seen in practice. It must not be merely evidence of a past 
tradition but of a living custom ; proved not by irresponsible outsiders who 
have nothing to lose by their evidence but by the evidence, if possible, of rela- 
tions who depose to their prejudice. 

The Courts look askance at customs varying the natural law, the 
exclusion of females from succession which is a mere relic of an ancient 
prejudice against the weaker sex. 

(1) Custom has the effect of modifying the 
^ Hde^xpr^sSaw^*^ general personal law, but it does not override 
the statute law unless it is expressly saved by it. 

(2) Such custom must be ancient, uniform, certain, peace- 
able, continuous and compulsory. 

Synopsis. 

(1) Custom and Statute law (357). (4) Uniform (361-3fi4). 

(2) Elements of valid custom (358- (5) Certain (367-369) 

359). ‘ (6) Peaceable (370). 

(3) Must he ancient (360). (7) Compulsory (371-372). 

357. Analogous Law.—* The reason which entitles the Hindu to preserve 
liis \)ersonal law is the reason for allowing him to retain his 
Elements of castom. customs which, by their very nature, are a part of his per- 
sonal law. As such, both of them are subject to the com- 
mands of tile Legislature. (2) So it has been held that custom cannot over- 
ride the provisions of the Limitation Act and generally, no evidence of 
custom can be admitted in regard to matters upon which the Legislative 
enactments have superseded the personal law. 

Again as has been already pointed out while custom has the effect of 

modifying the general personal law, it can do so only to the extent it is 

proved I over and beyond it the general law remains. 

858. The various attributes of a custom are thus described. It must* 
it is said, be ancient, immemorial, uniform, unalter- 
Clause (2) ed, uninterrupted, invariable, constant and continuous, 

certain, definite and notorious, peaceable consistent, and 
compulsory. In a sense a custom must possess all these elements — nay many 
more, it must not be unreasonable, illegal, immoral or opposed to public policy. 

Of these a custom must certainly be ancient or immemorial. It must 
also be uniform, which implies that it must be unaltered, uninterrupted, in- 
variable, constant and continuous all of which are merely attributes of its 
uniformity. So again, if it is certain it must necessarily be definite and con- 
sistent. No custom can fail to be notorious and peaceable if it is ancient, 
uniform and certain, from which it follows that it must be necessarily compul- 
sory, for if one is free to follow or disregard a custom according to his whim 
or convenience it must necessarily cease to be uniform and certain. All these 

(1) Serumah v. Pcici'haft,l6 W. R. 47 (48) L. J. 225 ; 20 0 W. N 1082 ; 36 I. 0. 206. 

P. C. (4) Neel Kiato v. Beerchunder^ 12 M. I. A 

(2) Mohanlal v. Amratlal^ 8 B. 114 (177) 528 (642) ; Scirtaj KuaH v. Deoraj Kttari, 10 

(8) lb. I Tuni Orain v. Beda Omin, 3 Pat 4. 272 (286) P. 0, 
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elements of custom are, therefore, reducible to the three main heads, viz.y it must 
be ancient, uniform and certain, but it is well to know what these terms imply. 
For though they are verbal variations to convey the same idea, they enlarge its 
meaning and tend to emphasize the nature and extent of the uniformity and 
certainty which is of the essence of custom. 

As for the provision that custom must not be unreasonable, illegal and 
immoral or opposed to public policy — it rather affects its validity but is not of 
the essence of its constituent elements. I'hey have, therefore, been made the 
subject of a separate section. 

869. Elements of a valid custom. — Clause (2) sets out the necessary 
elements of a valid custom. A custom possessing these elements is> prhna 
facie valid, though it may be unenforceable owing to reasons set out in the 
next section. 

Assuming however that the custom is not open to that objection, it must 
still possess all that this section requires. These requirements may be now 
considered seriatim. 

360. The first essential of a valid custom is that it shall be ancient. This 
is necessary otherwise any person could defy the general 
^^ent and- setting up a special custom of his own. The 

custom must, in theory, at least, be of an origin as ancient 
as the law itself to which it constitutes an exception. The courts will, from 
uniform modern usage, presume an indefinitely ancient usage of the like kind, 
in the absence of circumstances leading to a contrary inference. W 

The rule that a custom must be ancient is equally the rule of English Law, 
but with this difference, that while under English Law that word has an artificial 
meaning as dating back from 1180 A. D., i,e., the commencement of the reign 
of Richard I which is regarded as the legal memory 1^) there is no such fixed 
date to determine its antiquity in this country. Even in England though the 
rule remains, it is in effect circiimv^ented by a legal presumption created in its 
favour by a mere proof of the existence of custom as far back as living memory 
can go (^1 which is all that is equally necessary in this country to establish its 
antiquity. All that tlie law requires is that the custom must have been in 
existence for a time immemorial, that is to say, for a lime as far back as one 
can remember, which again, in England has been held to be as short as 20 
years — a period which the Privy Council regard as sufficient even for this 
country upon which the Jury would, and indeed, should presume its immemorial 
existence provided there is no evidence to the contrary. Such would be the 


(1) Basantrav v. Mantappa.l B. H. C. R 
Appx. 42 (47). 

(9) Per West, J, in Bhaa Nanaji v. 8un~ 
dm Bat, 11 B. H. C. R. 249 (27l). 

(3) Ghajman v. Smith (1764) 2 Ves-S. 
506; as to how this date became Used see 
Dalton V Angus 6 A. C 740 (810, 811) 

(4) Kuar Sen v, Mamman 17 A. 87; 
Mohidin v. Shiv Linqappa 23 B. 666 (669, 
670); Gopal v. Maheshri 2 A. L. J. 790. 

(6) Per Gockburn G, J. in Angus v. 
Dalton, 8 Q. B. D. 86 (104); Trtira Corpora- 
tion V Rowe nm] 2 K. B. 870 (877) ; 
Bastard v. Smith, 2 Moo. & R. 129. 

(6) Bamasami v SundarUngasami^ 17 M. 
422 (448) * Doe d. Juggomohun v. Nemoo 
Doasee (1881) Clarke’s R. 101 (118, 114) ; 1 1. 

G. HC— 8 


D. (O S.) 35S (364). 

(7) Maharaja Mahtob v. Oovernment, 4 M. 

I A. 466 (499) R. V, Joliffe 2 B & C. 64; 
BrockWank v. Thomhson fl903] 2 Ob. 344 
(350) Tfie period of 20 years is in England 
fixed by the Statute known as Lord 
Tenterden’s Act as a rule of prasoriptiion 
which inspired a simila : period in S. 15 of 
the Easements Act. Per Garth, 0 J- in Par- 
meshri v. Mhd. 8j)ed, 6 C. 608 (616) 

(8) Dheeraj v. Government of Bengal, 4 M, 
I. A 466 (499) ; Bhan Nanaji v Sundarhai, 

II B. H. C. R. 249 (271) ; contra in Doe d. 
Juggomohun v, Nemoo Dossee (18811 Clarke’s 
R. 101 (118, 114) ; 1 I. D. (O. 8.) 853 (864) is 
no longer law. 
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case where the family is one of comparatively modern origin or where the 
practice can be traced to a recent agreement. In other words, the existence 
of a custom for twenty years or more creates only a presumption in favour of 
its antiquity W which may be rebutted by tracing it to its recent origin. W 

361. Uniform. — From the fact that the custom is ancient it follows that it 

must be uniform \md not variable, definite and con- 
(2) Uaiform. tinuous, for these are the elements to establish its im- 

memorial user. If there is a discontinuance, such 
discontinuance destroys its stability, it being immaterial whether the 
discontinuance was accidental or intentional, (^) In its effect it amounts to an 
abandonment of the custom. When it is said that the custom must be uniform 
wliat is implied is that within its circle of authority it must have been given 
effect to as often as there was occasion to have recourse to it. If it was 
followed only on occasions of convenience and ignored on other occasions 
then it ceases to be botli a continuous and uniform custom such as the courts 
will give effect to. 

A custom is not either uniform or continuous if its authority was 
challenged each time that the occasion arose for its enforcement ; and it does 
not become uniform if as the result of compromise a right was conceded. 

362. This essential element of a valid custom is variously expressed. It 
is said that the custom should have continued as an invariable, unaltered, un- 
interrupted and a continuous custom. All these adjectives are sometimes 
used to emphasise the same fact that the identity of the custom should not 
suffer in its passage through time. Take an example. The history of the law 
of primogeniture already given sliows how the right owes its origin to the 
establishment of feudalism. Now in the development of that custom the stages 
were (i) the grant was a personal grant which lapsed with the grantee, (n*) 
it was extended to and shared by the grantee’s sons, {in) and then it descended 
only to his eldest son. If in this process the order were ever reversed and the 
grant were at times heritable by all the sons and then say in times of 
rebellion by only the eldest son, the custom which impresses upon the 
tenure its incident of peculiar succession though ancient, would not be uniform 
or invariable. So it is usual both in England and in this country to close all 
private thorough-fares once a year to prevent the public from acquiring a 
customary right of way. But a single discontinuance is not necessarily fatal 
to the establishment of custom. The right of procession is a common law 
right, but the right to carry it along a certain route or past a certain mosque 
or temple is a customary right, and its existence depends upon its uninterrupt- 
ed continuance and its validity is frequently put to the test by interrupting 
its enjoyment. 


(1) Umrithnath v Ooureenath, 13 M. I. A. 
642 (649, 660) ; Bhan Nannji v. Sundar Bai, 
ll B. H. C R 249; Lvrga Charan v. Baglm- 
nath, 18 C L J 559 (561) ; Rajalakshmi v 
Stcryamraynna, 8 M. L J 100 (106) 

( 2 ) OopaX V Jffanmant, 6 B. 107 (109) ; 
Vythilinga v. '^HjaycUhommal, 6 M. 48 (48) ; 
Mills V GolohBster Gorpofation^ E 2 0. P. 
476 ; Mercer v. Denne [1904] 2 Ch. 684. 
(665) 

(S) Mahamayti v. Haridas |2 G. 455, ; 
Mills V Colehester Corporation^ L. K. 2 G. P. 
476; I^ockwood v. Wood, 6 Q. B. 60 (68); IQ 


Hals. L. E. § 426, p 223. 

(4) Saperundhwaj v Qaruradhwaj^ 16 A. 
147 (167); Basava v. Lingangaudat 19 B. 428 
(488) 

(5) BajHshen (Baja) v. Bamjag. 1 Ov 186 
(196, 196) P. 0. 

( 6 ) Ibp. 12 . 

(7) Bamakania v. Shamanmd, 86 0. 590 
(608) P. C. 

(8) Jamelahv.PagulBaml'yff.Bi, 351 j 
Bamalakshmi v. Bivanatha 14 H. 1, A. 570«, 

(9) Barabjit v. Indarjit^ 27 A. 308, 
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363. A caste custom was pleaded for the Kadwa Kunbis of Ahmedabad 
denying the right of widows to adopt. It appeared that on two occasions 
widows had adopted without any protest from the caste people, and generally 
the custom was in a state of flux there being no evidence that the caste 
people forbade such adoptions or treated them as invalid, whereupon the 
Court refused to uphold the custom holding that a uniform and persistent usage 
had not moulded the life of the caste, (f) 

364. A custom is not uniform if it is intermittent and not continuous. 
But law distinguishes the interruption of a right (2. from the interruption of 
its enjoyment. If there is an interruption of the right, no matter for how 
short a period the right is extinguished, and if the right is revived it may 
become the starting point of a new custom, but it ceases to be the continuance 
of the old custom, and if the new right arose within the time of legal memory so 
that its commencement is known, it ceases to be an ancient custom. 

366. From the fact that custom must be uniform it follows that it must 
be consistent. Two contradictory customs cannot exist 
Oonfiistent. in the same place with reference to the same people. But 

customs of the various tribes, castes and sects may other- 
wise be, in fact they sometimes are, divergent and often contradictory. 

366. The third ingredient of a custom is that it shall be certain, a term 
which is varied in its expression by the statement that it 
(8) Certain. shall be definite and constant. WJien it is said that a 

custom must be certain, what is meant is that it should 
be certain (i) in respect of its nature ; (nj in respect of its locality ; and (tii) 
in respect of the persons whom it is alleged to affect. In one sense a custom 
proved to be ancient must be necessarily certain, for, asWilles, C. J., observed 
in a case, “ how can anything be said to have been time out of mind when 
it is not certain what it is.” (®) 

36t. In the first place the right asserted as a customary right must be 
clearly defined and definitely certain. For if the right is 
uncertain the custom itself cannot be proved. So where 
as 0 8 na . ^ person claims the customary right to fell timber or 

quarry stones, earth or other minerals from the land of another the nature of 
the right claimed must be first defined. Every tenant has the right to graze 
his agricultural cattle on the village common. If, therefore, he establishes a 
cattle breeding farm, or maintains milch cows or buffaloes he has no 
right to turn them on to the common for the purpose of grazing. So 
again the right to carry stones means a right limited to personal use, and 
does not imply a right to remove them m unreasonable quantities for the 
purpose of sale. So a right to stack coals near to certain pits was held to be 
too indefinite to su|>port a customary right. On the same ground the Court 
disallowed a custom to play “ any rural sport” as too general and uncertain. 

So in a case where the plaintiff claimed by the ordinary Hindu Law 


(1) Patal Vandravan V Patel Manilal 16 

B m 

(8) Merest v, JOenne 2 Oh, 638. 

(3) 8^ls$ V, Kay 11 Ad. & E. 819 (825). 

(4) Per ilindal, 0. J, in Tyson v, Smith 
9 44* 4 Bl. 406 (421) ; M$rc$r v. Dentil 
(1904>2 Oti 584 (551) O.A. (1905) 2 Oh. 588. 

(5) BroadhsHt v Wilks (1742) Willea SCQ. 


(6) Blewett v. Tregonning (1835) 8 4d & 
El. 654 (674) 

(7) Broadbent v. Wilks (1742) WilJes 860 
(868) but see Carly v. Levering (1857) 1 H & 
N. 784 (SCO). 

(8) Milleehnmp v, Johnson (1746) Will«8 
205 N. 
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property a^^ainst the defendant vvlio claimed by the rule of primogeniture, 
the Privy Council found that whenever the holder of the estate died leaving 
more than one son, the right of the eldest son was challenged in the courts, 
and the lititgation invariably ended in a compromise under which the younger 
sons obtained a share of the estate very much in excess of the maintenance to 
which, had the custom existed, they would have been entitled. In their Lord- 
ships’ opinion, this rendered the custom uncertain and consequently invalid.(^) 
It is, however, submitted that tlie case was rather one where the custom was not 
peaceably enjoyed. 


(c) Certain as to the 
people. 


368. Secondly tlie custom must be ^;ertain Regards the locality where it is 

alleged to exist, fo. ’1 custom whicl) is universal in extent 
\ocalS;y ^ ® is no custom at all, for it then becomes the common 

law.(^) Its local extent must then be defined with refe- 
rence to the geographical division of land, such as a province, district, town, 
tahsil or village, zemindari family or the like. The area affecte^'i by the custom 
may, however, consist of any defined space, and its boundaries may vary from 
time to time, provided the area is sufficiently and clearly defined at any particular 
moment. Where a custom is proved to exist in a di" it will be deemed 
to exist in a village comprised in the district, but not vicl verm. 

369. Thirdly the custom must be certain in respect of the persons or classes 
of persons to whom it is made applicable. A custom 
which binds an uncertain oi undefined class of men or the 
public at large is neither certain nor enforceable and it 

therefore, ceases to count as a custom. So where a custom was alleged that the 
“ poor house-holders” of a town had the right to free wood from a close, the 
court refused to enforce it on the ground that the term “ poor house-holders” 
was too vague and uncertain. U) Ikit in another case the court upheld the 
right of the inhabitants of a parish to enter upon the land of another at any 
time in the year, to erect a maypole thereon and dance round and about it on 
the ground of preponderance of authorities. A class is certain though its 
number may fluctuate ; c.g., travellers, worshippers and the like. So again it 
is no blot on the validity of a custom if the class of persons to whom it 
ai/plies is definite, though no such class exists for the time being. (6) 

370. Another requirement of a valid custom is that its continuance must 

be uninterruptedly peaceable. In fact the binding force of 
(4) P6e.ceable. custom lies in the fact that for a time out of memory all 

affected by it have unquestionably accepted it as a bind- 
ing custom. If therefore it was challenged as often as it was invoked its 
enjoyment was not peaceable. 


371. So again its enjoyment must be “as of right, and therefore neither by 
violence nor by stealth, nor by leave asked from time to 
(8) Compulsory. time.’ It is not necessary that the^enjoyment should 

be free, for a reasonable customary fee may be claimed 


(1) Bamokmia v. Shamanand, 36 C. 590 
(608) P. C. reversing, Shijomcmmd y.Rama- 
kanta^ 82 0 6. 

(2) Oo-Litt. 1105. 

(8) 10 Hals L.E, Titi.“Custoin and usage.” 
§ m, p. 280. 

(4) Silby V. Bobinsen, 2 Term R. 758. 

(5) Abbot V. Weekly(i66b) 1 Lev. 176; 88 
E. R, 867 ; Fitch y. Bawling, 2 H. L. 


888 ; Hall V. Ndiingham, 1 Ex. P. D(8) J 
contra Bell v. Wardell Willes 202. 

(6) 10 Hals. L. E 436. 281 ; but the 
cases cited do not support the text, 

(7) Bamakanla v. Shamanand 86 0. 580 
(608) P. C. 

(8) Per Willes, J. in Mills v. Mayor of 
CdcJmkr, L. R. 2 0 P. 478 (486), 
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by grant, or by prescription ; but wliat is necessary is that the enjoyment 
should be because of the right and not because of the fee which is merely inci- 
dental to the custom and need not have been fixed before legal memory. (^) 
Where, however, the enjoyment of a right is dependent upon the payment of a 
fee, the court has to find whether the payment is the price of tlie enjoyment or 
is merely paid as a customary fee. If it is the former, then there can be no 
custom, since the enjoyment was precarious and not as of riglit, and the several 
acts of enjoyment were consequently not an uninterrupted exercise of the same 
right but were in the nature of independent acts lacking in continuity which 
is of the essence of custom. 

372. An act whicli a person may have done but w])ich he is at liberty to 
stop does not support custom. So where a custom was alleged restraining 
widows of a certain caste from adopting but the evidence showed that there 
was no caste decision to tliat effect and that widows had adopted on two 
occasions without incurring any caste penalty, the Court threw out the suit 
refusing to uphold the custom holding that a uniform and persistent usage had 
not moulded the life of the caste. 


Invalid Castona. 


7. No custom is valid if it is illegal, 
immoral, unreasonable or opposed to public 
policy. 


Synopsis. 

(1) Invalid customs (373‘ 376). (4) Unreasonableness (381). 

(2) Illegality (376-378). (5) Public policy (382). 

(3) Immorality ^379-380). 

373. Analogous Law. — Tlie legislature lias elsewhere recognized the 
general principle underlying this rule. A custom is not illegal merely because 
it contravenes the express texts or the general principles of Hindu Law, since 
all Hindu Law is declaredly subject to custom (? 247). For the same 
reason custom does not necessarily become illegal because of the existence 
of a statute on the subject unless the latter contains provisions wdiich make the 
continuance of the custom necessarily illegal. Of course, the court cannot 
enforce an immoral custom any more than it will enforce an immora' contract 
inasmuch as both are destructive of society. 


374. The provisions that the custom must not be unreasonable or oppo- 
sed to public policy also control an English custom. The reason- 
ableness of a custom is a question of fact dependent upon its nature and the 
society to which is" made to apply. So Tindal, C.J. in one case observed : 
** Several customs which have been adjudged void in our books as unreasonable 
against common right, or purely against law, if their nature and liability be 
considered, will be found injurious to the multitude and prejudicial to the 
commonwealth, and to have their commencement (for the most part) by oppres- 
sion and extortion of lords and great men. 


(X) Ih.t pp. 484, 485; Tyson v. Smith 9 Ad. B. 470 (476). 

Mid E. 406 (4) S. 98 Contract Act (IX of 1873). 

(9) Elwood V. Bulkik (1844) 6 Q B P88, (6) Co. Lit. 62 a. 

, (8) Patel Vafidrvan v. Patel Manilal, 16 (6) Tyson v. Smith, 9 Ad.& El. 406 (493). 
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It has been held that public policy has little force now in invalidating 
contracts, the question of public policy being regarded as one for the legislature 
rather than for the courts. But the question of custom stands on a different 
footing. It makes law and public policy controls all laws. 

376. Principle. — The invalidating ingredients set out in this section are 
sometimes treated as part of the elements constituting custom. But they aflfect 
its operation rather than its formation and have, consequently, been relegated 
to a section of its own. 

376. Invalid castoms. — A custom may answer all the tests mentioned 
in the last section ; and yet it may be invalid, because it is obnoxious to the 
provisions of tliis section, the operation of which may now be considered. 

377. It is a well established principle that though a custom has the effect of 

overriding law which is purely personal, it cannot prevail 
(1) Illegal Guetom. against a statutory law unless it is thereby saved expressly 
or by necessary implication. (1) 

So law has swept away many customs, f'.g., the practice of Sati infanti- 
cide, 1^1 slavery, beggar or forced labour, (^) human sacrifice, while it has 
attempted to strengthen the law against the dedication of minors as dancing 
girls of a pagoda it being notorious that these girls are consigned to lifelong 
prostitution, ' On a similar ground the court refused to recognize the adop- 
tion of a girl by a woman of the prostitute class as illegal. 

378. A customary cess levied on all purchases and export of cotton was 
held to have become illegal by reason of an Act which abolished “ cesses on 
trades and professions of every kind” under whatever name levied. So the 
custom that a tenancy lapsed on submeision of the land and on the tenants 
failure to pay rent and that on its reappearance the landlord became entitled 
to possession was held to be of no avail against the express provisions of the 
N. W. P. Rent Act. So no custom can override the provisions of the 
Limitation Act. (1^) 

379. A custom like a contract is void for immorality. The question what 

customs are “ immoral” must be left to the conscience of 
Immoral Custom, the court. Morality is a necessary social convention as to 
which all agree up to a certain extent— but beyond it, it is a 
matter of opinion. This is specially so as regards the relation of the sexes. A 
European would regard both polygamy and polyandry as highly immoral, but 
both these institutions are deep rooted in the soil and though polyandry is now 
fast dying out polygamy is a popular oriental custom not solely confined to the 
Hindus. But in judging of the validity of such customs the court adapts itself 
as far as possible, to the standard of morality of the sect, tribe or caste to 
which the custom is sought to apply, remembering always that it has not only 


( 1 ) Ths Mogisirates of Dvnha'' v. The 
Duchess of Boxhirg he, 8 01. und Fin 335; 
0 B R. 1462 ; Noble v. Durell, 8 T. R. 371 ; 
lOCE B 669. 

(2) 3 . 806 Indian Penal Code 
(8) I6„S.S04A. 

(4) 16., ys. 867, 870.371. 

(6) 16., 8. 874. 

(6) 16.. 8. 802. 

17) 16., 8, 8. 872, 878; Smijivi v. Jalajakshit 
21 M. 329; bat eee Tara Naikin v. Nana 


Lakshman, li B. 90 (92, 98). 

'(8> Qtiddafi v. Oanpati (1912) 28 M. h 
498 ( 494); Public Prosecutor v. Kmnemmal 
(1913) 18 M.L.T T31 (184, 187, 139), contra 
Venku v. Mahalinga 11 Id 898. 

(9^ Kalyanraiji v Mofussil Co.^ 18 
B. 526 (531) P. 0. 

(10) Act XU of 1881, Bs? 18, 8l, 84b. 

95 (n) f Kupil Rai v. Radha Prasad 5 260; 

as to Punjab Puran v. Beja (1770) P. B. 78. 

(11) Mohan Lai v. Amrai Lalt 8 B; 174. 
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to pay due regard to the sentiments of the community but also to the general 
welfare of society. Such is the custom of remarriage of a married woman 
without the permission of her husband on payment of a fine to the caste or 
the custom of selling daughters (2) or of the succession of an illegitimate son 
by an adulterous or incestuous intercourse or of an association of 
women to enjoy a monopoly of the gains of prostitution, The plaintiffs 
who were Dev Oasis attached to a temple sued the manager restraining him 
from admitting two other Dev Dasis into the temple without their consent. 
In short, they claimed a monopoly of the right which the court refused to 
grant them on the ground that it was immoral. 

A custom which attributes to mere co-habitation all the legal effects of a 
marriage is invalid as it tends to confound concubinage with marriage, 

380 . A custom in favour of remarriage upon desertion or divorce by 

mutual agreement is neither immoral nor opposed to public 
Mot immoral. policy. So fhe exchange of children in marriage is 

neither immoral nor opposed to public policy. 0^) 

381 . A custom may not be illegal or immoral; but it may nevertheless be 

invalid on the ground of its unreasonableness. A custom 
(3) Unreasonable. which any honest or right minded man would deem to be 
unrighteous is bad as unreasonable. 1^) One ground for 
holding a custom unreasonable is that it is injurious to the multitude and 
prejudicial to the commonwealth. (^2) a custom for the inhabitants of several 
adjoining or contiguous parishes to exercise the right of recreation over land 
situate in one of such parishes is bad as placing an unreasonable burden upon 
one parish, On the same principle the court refused to give effect to a 
custom by virtue of which all the inhabitants of a Zemindari were alleged to 
have a prescriptive right to fish in certain jhils of the plaintiffs. So the 
agent cannot be heard to justify his departure from tlie instructions received 
by him from his principal on the ground of custom. Such was held to be the 
case of the principal who ordered his agent in Mauritius to ship to him a 
cargo of 500 tons of sugar. Instead of shipping it in a single vessel he 
shipped 400 tons in different vessels when the principal cancelled the order 
due to a falling market. He however, justified it on the ground that his 
instructions had been contravened. The shipper appealed to custom but the 
court held that it could not override the express instructions of the principal. 


(1) B. V. Karson 2 B H. C R. 117; Uji v. 
Baihi 7 B. H, C. R. (A. C.) 183, Narayan v. 
Laving 2 B. 140, Indary, Jewa (1890) P. R. 
49. But BUoh marriage contraoted after ooQ' 
sent and divorce would be goai—San/iora- 
lingafn V, Subhan 17 M. iTi), Vencatachella 
V, Parva$ham S M. H. C. R. 184; Dalip v. 
Qanpat 8 A. 887. 

(2> Kalavogunia v. Kalavagunta 82 M, 185. 
(8; Rahi v. Oobinda, 1 B. 97. 

(4) Latti V. Data, 4 M. H. 0. R. 204 ; 
$ound<»raragan v. Atumchalam, 39 M. 185. 

(5) Ohinna v. Tegarai, 1 Mad. 168. 

(6) Pirihi Singh v. Bhola (1888) P. R. 29; 
Uvkim V, dagai Singh (1898) P. R. 87; Dina 
V, Karafnahand (1899) P. H. 62 Lalckand v. 
3ft, nakuf Devi (1908) P. R. 49 ; but see 
ObAnda Singh v, mia (1897) P, R. 78, 


v7) Ohinna v. Tegarat, I M.16S (170, 171), 
(8) Virasangappa v. Rudrappa 8 M. 440., 
i9) Sankaralingam v. Subhan, 17 M. 479; 
Sinatnmal v. A dmintstrator General 8M 169. 

(10) Amirchand v. Ram (1908) P E 60. 

(11) Paxton V. Courtenay, 2 P. ard P. I8l. 

(12) Tanislrv case (1608) Davis 29 (88); 
Mahamaya v. Haridas, 42 0. 456 (476). 

(18) Edwards v Jenkins, (1896) 1 Ch. 808. 

(14) Lutchmeeput Singh v. Sadaulla 9 C. 
698 (704) following Lord Rivers v, Adams, 
L. R. 8 Ex. D. 361 distg. Parbntty v. 
Mudho, 3 C. 276 on the ground that the 
persons there were ascertained. 

(15) Ireland v. Livingstone, L. R. 5 Q, B. 
616 ; Arlapa v, Narsi, 8 B, H, C. R. (A, 0,) 
19, 
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A custom upheld by the courts cannot be attacked on the ground of its 
unreasonableness. (0 

382. A custom otherwise good may be void on the ground of public policy. 

Such is the custom recognizing the right of a person who 
(4) Opposed to public had murdered or abetted the murder of his ancestor 
pohcy- to succeed to his estate. So it is against public policy 

to permit trafficking in public or religious offices' (^) and a 
custom which permitted it would be obnoxious to this rule. But this does not 
mean that a religious office may not be transferred to a qualified person stand- 
ing in the line of succession. A custom is arbitrary and, therefore, unrea- 
sonable which sanctions expulsion of a man from caste without hearing him. 
The maxim Cbudi alteram partem is a rule of elementary justice and applies as 
much to custom as it does to judicial procedure. Since law favours marriages 
as necessary to jierpetuate the human species, any custom tending to restrain 
it is invalid as one opposed to public policy. Such was held to be the custom 
which sanctioned the levy of a marriage cess on the remarriage of widows. 

But there *can be no objection to a customary offering to a temple on 
marriages performed in a particular locality of a customary fee to which the 
village Joshi is entitled on all marriages within his jurisdiction whether his 
services are requisitioned or not. The distinction between the two being 
that the one is a tax while the other is a customary offering for the mainten- 
ance of the temple from which all worshippers derived benefit. 

Pleading and proof 8. (l) He who relics upon custoiii Varying 

of Cnstom the general law, must plead and prove it. 

(2) Custom must be established by clear and unambiguous 
evidence. 

Synopsis. 

(1) Plea of cuntom (38i). (3) Proof of family custom (320). 

(2) Proof of custom (385-3H9). 

383. Analogous Law. — The first clause of this section is abundantly 
supported hy authority, and so is the second clause, while tlie section as 


(li 10 Hals, h. E. § 429, p. 228 ; B. 42 Ev. 
A; Shimhu v. GnyacMnd, 16 A. ST9. 

(2) Shah Khanam v. Kalaiidhar, (1900) P. 
R74; Muhammad Khan v.Sia Bano, (19061 P. 
R. 41. 

(8) Vedonayaga. v, VedammaU 27 M. 591 
but the disqualification is personal— Oangn 
Chandrabhogabai t 32 B. 276. 

(4) Rajah Vurmah v. Raw Vifrmah, 1 M. 
285 P. C ; Kuppa Gttrtikal v. Dorasami, 6 M. 
76; Narayana v, Ranga 16 M 188; Mah may a 
V Haridas 42 C. 4 5 and oases oiled at 170, 
ih. 

6) Mahamaya v. Haridas 42 C. 466. 

6) Sitaram Bhat v. Sitaram, 6 B. H 0. B, 
250 ; Mancharam v. Pranshunk 6 B. 298; 
Afinasami v. Ramkrishna, 24 M, 219; Nirnd 
V. Shibdas, 8^ C. 975; Mahamaya v. Haridas, 
42 C, 465, 471. 

(7) Lala v, Hirasingh, 2 A. 49; Madan v. 
Srlandif 5 .\I H O.R. 147 ; Oanela v, Khwaja 
Mohommad (1880) P. R. 64. 


(8- Vithal V. Amant, 1] B. H. C. R6; Dina 
Nath^ Sndnshiv, 3 3 9, Raja v Krishnabhat 
%b 232 V. Balaji, 14 B 187 ^169\ 

(9) Madan v. Erlondi, 5 M. H C. B.147. 

(10) S. 103 Ev. Aot ; Oirdharee Sifigh v. 
Koolahul, 6 W.ll. 1 .C ■ Mohendra [Raja) v. 
Jokha Singh, 19 W. R 211 ; Thakur Titnaih 
V. Loknath, 19 W.R 289^ NoUikher v. Chow 
dhry Chintamun, 20 W. R. 247 ; Hirbai v. 
Gorbai. 12 B. H. C. R. 294 ; Rahimat Bai v 
Hir Bai, 3 B. 84 ; Gopal v. Hanuntan 8 B. 
278 ; Adrishappa v. Gtirushidappa 4 B. 494 
Qrossain Rambharti v. Surnjbharti, 6 B. 682 , 
Ahmedbhoy y. Cassumbhoy, 18 B 634,* Bai 
Baijee v Bai Santok, 20 6. 58 ; Abdul Bus^ 
sain V. HabibuUah, (1206) P. B, 18,' Qaurad^ 
waja V. Supsrundwaja 28 A. 37 P. 0. 

(11) Shidhojirav v. Naikojir^ 10 B.H.O. E. 
228 ; Rama Lokshmi v. Sivanaiha 14 M.I.A, 
570 (686, 686) ; Desai Ranchhoddass v. Batoal 
Nathu Bhai, 21 B, UO (ll6, 117), 
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a whole is supported by the authority of the Privy CounciK 1^) Custom being 
a departure from the ordinary law must be both pleaded and proved, and 
proved by evidence which must be both clear and unambiguous. 

884. Plea of Custom. — It is incumbent upon a party relying upon a cus- 
tom to plead it as a part of his case. This does not mean that he should set out 
the evidence upon which he rests his plea. But his plea must be sufficiently 
specific to give his adversary notice of the custom he was relying on. 1^) a 
party is at liberty to plead custom and the general law in the alternative. 

But the parties are not at liberty to depart from their pleadings, nor the 
court at liberty to rest its decision upon facts never pleaded, or upon facts 
only partially ideaded. So where the plaintiff launched his case with the plea 
that custom excluded both widows and daughters from succession, he was not 
allowed to hold fast to the custom which proved that daughters only were 
excluded, 

388.- Proof of Custom. — The standard of proof required to establish 
custom is higher than what is required to determine an ordinary issue. Cus- 
/tom should not be decided upon a mere balance of probabilities, for in the 
language of the Privy Council it must be supported by “clear and unambigu- 
ous’* evidence, which means evidence approximating to a certainty that the 
custom exists and not merely pointing to a probability of its existence. As 
Farwell, J., observed : “Not only ought the Court to be slow to draw an infer- 
ence of fact which would defeat a right that has been exercised during so 
long a period as the present, unless such inference is irresistible, but it ought 
to presume everything possible to presume in favour of such a right.” 

The proof must extend to all the points which constitute its necessary 
ingredients. Of these the most important are— (a) that it is ancient, (b) uniform, 
(c) certain, (d) continuous and (e) compulsory. 

386. A custom will be presumed to be ancient if it is proved to have 
existed for a time immemorial, that is to say for at least 20 years and that its 
origin is unknown (§ 360). This only raises a presumption in favour of 
its antiquity which may be rebutted. A custom shown to have had an 
origin within living memory, even though existing in fact is void at law ; 
because it lacks its prime attribute. 1*^) The uniformity of custom should be 
proved by numerous instances in which it has been invariably followed : a 
few instances only will not suffice to establish the custom. 

887. Custom must be established by numerous instances of its conscious 
application. A few instances only will not suffice. (9) But this rule should 
not be construed too strictly ; for the custom may be a local one ; it may be 


(1) Bai Mmickehand v. Madho Bamt 18 
'M. I. A. 1 ; Bama Ldkahmi v. Sivanatha, 14 
M. J. A. 670 (686. 686). 

(8) Serumah v. Pdathan, 16 W. R. 47 
P. 0. ; Basava v. LingangaudCt 19 B. 428. 

(8) Muhammad v. S^msunniessaf 86 A. 
456 (468) distg. Muhammad 8alim% v. SadaU 
7 A. L. J. 660; Daya Bam v, Sohel 
84»^,(11908) P. B. HO ; Nihala v. Bhuti, S3 

(4> Mshinehufder v. Samachurn, 11 M. I. 
A. 7 (88.36) 

^ (6) Laath$$ v, BemU, 4 Price at p. 870 
1x1 l)kad Banchhoddass y. Baual Nathu- 

G. HC— 9 


bhai, 21 B. 110 (116). 

(6) Mercer v. Derme^ (1904) 2 Oh. 684. 
666 

(7) Bl. Goznm. 76 ; London Corporation v. 
Coo?, L. B. 2 H. L 289 (269) 

( 8 ) Lachaman Bai v. Akhar Khan, lA. 
440. Sarabjit v. Inderjit, 27 A. 203, Gopal v. 
HanmantyB B.273; Lurgaeharan v. Regunath 
18 C. L. J. 669 (662). 

(9) Puncha v. Bindeawari, 87 I, 0. (0) 980. 
Three instances insufficient— as 

V. Bujmal, 10 B. H. C. R. 241 (261); Desai 
Banchhoddass v. J^wd NathuhhaL 21 B 
110 (116, 117). 
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confined to a family where numerous instances may from the very nature of 
the case be impossible, or may be difficult to get. Oral evidence as to the exist- 
ence of custom should be tested by ascertaining the grounds of the witness’s 
opinion the extent or limits of his knowledge and how far he is deposing to 
facts, and how far he is merely voicing his opinion, which apart from facts, is of 
little value. When a custom is proved as generally applicable to the parties 
It is open to proof that certain individual members were exempt from its opera- 
tion on personal grounds. If lias already been pointed out that a custom of 
origin follows a person upon migration to his new domicile. But where one 
relies upon the local custom of his domicile he lias to prov^e that he had 
adopted it. (> 336j 

Tile question of custom is a mixed question of fact and law, depending as 
it does, open the relevancy of evidence and the inference legally deducible 
therefrom. 

388 . Proof of uniformity implies proof of the invariable application of 
custom whenever there was occasion for it. Uniformity implies continuity 
which doeis not, however, mean tliat there s))oiild be no interruption at all, 
provided tliat the interruption be in possession and not in tlie right or that 
it be only temporary (7) by consent or for the sake of temporary convenience 
(8) or from necessity as where the subject of tlie right is submerged for a time 
and is therefore incapable of enjoyment. d'lien again, continued custom 
would be deemed uniform, if it is traced to a recent date. It is not 
necessary that it should be proved iq) to date, i^s Lord Denman, C. J., said ; 

* The finding of the jury that tlie custom had existed till 1689, was the same 
in effect as if they Jiad found tliat it had existed till last week, unless something 
appeared to show that it had been legally abolished. 

389 . The quantum of evidence acceptalile to tlie court depends upon the 
custom pleaded. Very slender evidence will suffice to establish a custom which 
is only a slight departure from the normal law 1^^) but very cogent evidence 
supjiorted by unciuestionable and numerous instances would be required to 
convince the court to make a wide departure from it. 

390 . In tins respect the court lias special rules for the determination of 

family customs. As these customs are necessarily per- 
proof of Kulachar. sonal the court not only applies tlie most stringent tests 
to the evidence offered, but it is reluctant to depart from 
the general law unless the custom has been proved in all its bearings. The 


(1) Lcdhman Bai v. Akhar Khan, 1 A. 811 ; P/B ; Giraj Singh v. Hafgobindt 82 A. 

440 See for an example of analysis of such 126; Bom Horokh v. Ishar Dai, 8 I. C, (A) 
evidence Basava v. Langagauda, 19 B. 428. 668 ; contra held Hureshur v. Judoonath 10 

(2) Pahimabhai v. Hirbai, 8 B. 84 fol W. R168 \Sytfd Ali v. Qcjtal Dass, 18 W. B. 

lowed in Parbati v, Ohandarpalt^ 31 A. 467 420 : Btirjara v. Bha Gana, 10, 0. 567 P. G. 

P. C. is no longer the law. 

(8) Oitabai V. 8hwbakas,6 Bom. L.R.818. (6) 1. Bl. Comm. 77. 

(4) § 834 ; Burendro. Nath v. JRiraman, (7) Co: Lit. 114 b ; I Bl. Comm. 77; ** An 

l2M,l,k.8V Prithee Singh V. Sheo Sunduree, interruption of the possession for ten or 

8 W. R. 261 ; Parbati v. Jagadis, i Bom., twenty years will not destroy the custom ; it 

L. R 866. only becomes more difficult to prove.*' 

(5) * 8. 684 (b) C. P. P. 1882 ; S. 100 (b) (8) 10 Hals. L E. § 444, p 226. 

0. P, C. 1908; Palaniappa v.Daimsikhainony, (9) Mercer v. Dsnwe,[1904] 2 Oh^ 584 0. A, 

40 M. 709 P.O.i Kumarappa v. Mana,valai 41 [1905] 2 Ch. 688. 

M, 374 P. B. overruling Kakarla v. Venkata, (10) Seales v. Key, 11 Ad. & El. 819 (825). 

29 M, 24 : Hashim Ali v. AKdul Bahman, 28 (11) Johnson v,Glark,[XQ0B) 1 Ch,808 (809), 

A, 698 ; Bam Bilas v. Lai Baha^'^^r, 80 A, (12) Ib, 
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reported cases show how rare it is for the court now to admit as family 
custom a practice wJiich lias not already received its imprimatur. The same 
remarks apply to local customs. 

Proof and disproof 0- A Custom may be proved or dis[)rov- 

of Custom. in any of the following ways : — 

(1) Judgments, orders and decrees relating thereto, d) 

(2) Entries in any public document made — 

(«) by a public seiwant in the discharge of his official 
duty, or 

(b) by any other person in performance of a duty 
especially enjoined on him by the law of the 
country in which the public document is kept, W 

(3) a published work dealing therewith, 

(4) any transaction by which the custom in question was 
created, claimed, modified, recognized, asserted or denied or 
which was inconsistent with its existence, d) 

(5) particular instances in which the custom was claimed 
recognized, exercised or in which its existence was asserted, 
disputed or departed from 

(6) opinions of — 

(n) persons knowing of its existence or non-existence;!'’) 

(h) persons likely to have known of the custom, given 
before any controversy as to the custom had 
arisen, and who are either dead or cannot be 
called without unreasonable expense or delay; C^) 

(c) a numbe r of persons 

(d) experts, 1^) 

(7) previous deposition of witnesses examined inter partes 
who cannot be called for reasons stated in clause (6) (6) (*°) 

(8^ admissions of persons adversely affected thereby, 

. (9) acts and conduct which make the existence or non- 

existence of the custom highly probable or improbable, d'd 


(1) 8. 42 Bv. Act 
• (2) Ib., 8. 86 

(8) lb,, 3. 87 ; Collector of Madura v. 
MoUto BamaUnga, 12 M. I. A. 397 (411) ; 
VaUabha v. Madusudanan, 12 M. 496 (499, 

600 ) 

(4) Jb., 8 . 18 (a). 


(6) Ib., 8. 48. 

(I) Ib., 8, 32 (4). 

(8) Ib., S. S2, (8). 

V9) lb., 8. 49 

(10) Ib., a. 88. 

(11) Ib., a. 21. 

(12) Ib., 8. 11. 
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Synopsis. 

(1) Evidence of custom (391), (6) Actual instances {Sd6). 

(2) Judgments (392). (7) Opinions (397). 

(3) Entries in public records (393). (8) Admission and conduct (398-399). 

(4) Published works (394). (9) Proof of General custom (400-401) . 

{h) Transactions (395). (10) Local and communal custom (402-403). 

801. Analogous Law. — This section is consolidated and condensed from 
certain sections of the Evidence Act dealing with the proof of custom. In 
order to understand its scope reference must be made to a work on that 
subject. It is not proposed to annotate this section with any degree of exhaus- 
tiveness, and the following paragraplis are confined to the discussion of cases 
bearing only on the evidence relating to Hindu customs. 

302. The section permits custom to be proved by a judgment, decree or 

order not inter pavteSy in which it was recognized. But the 

(1) Effect of Judg. mere production of judgments however relevant is never 

sufficient to prove custom (^) upon which other evidence 

is necessary. Even as regards its weight, much must 
necessarily depend upon the nature of the question, the evidence adduced and 
the decision given thereupon. A judgment given exparte cannot command 
the same value as one given after contest, or one suffered on compromise 
resulting after a contest. 

303. An entry in a public record may suffice to establish a custom. It all 

depends upon the record and the entry. For instance, 

( 2 ) Entry in a public the Kiwaj-i-am in the Punjab is a record of local tribal 

record. customs prepared by an officer deputed for that purpose. 

It has been consequently held to be of itself sufficient to 
create a presumption of the custom therein recorded. But the same cannot 
be predicated of a loajibu'arz in the United or Central Provinces. Their value 
depends upon the information available to and availed of by the Settlement 
Officer. As the Privy Council observed : “it has been pointed out more than 
once at this Board that there is no class of evidence that is more likely to vary in 
value according to circumstances, than that of the wajib-ul-arzs — and where 
as here, from internal evidence, it seems probable that the entries recorded 
connote the views of the individuals as to the practice that they would wish 
to see prevailing rather than the ascertained fact of a well established custom, 
the learned Judicial Commissioners properly attached weight to the fact that 
no evidence at all was forthcoming of any instances in which the alleged 
custom had been observed.” v^) Much must in each case depend upon the 
nature of the duty and the inquiry which preceded the record and the care 
taken to ascertain the facts and eliminate therefrom preconceived ideas and 
opinions. For instance, records of custom prepared by officers deputed to 
make an ethnological survey of a locality would be necessarily entitled to 
greater weight than a similar record prepared by a Settlement Officer or a 

(1) S. 42. Bv. A* Labh Singh v. Gurcharon, Dhs, 27 C. 379. 

1018) P. R. 64; 19 I. C. 731; Bai Baiji v. (2) Durga JJevi v. Bamyanjmi) P. B. 9l. 
Bai Santok, 20 B. 68 (67, 68) ; Sri Oanesh v. '8) Beg v. Alladitta, 44 0. 749 P. C. 
Keshavrav, 16 B. 626 (636); Kali Krishna v (4) Muhamailmam AH v. Husoin KhaHt 
Secretary of State, 16 C. 178 ; Sheo Churn 26 C. 81 (92) P.C.j Parhati v. Chandmpatu 81 
V. Qooduf, (1868) N. W. P. H. 0. R. (188) ; A 467 P. 0. 

LaeJman v. Akbar, 1 A. 440 ; Onrdayal v. (6) Anant Singh y. Dmga Singh, 82 A 
Jhmdti, 10 A. 686 (686); Shimhhu v. 3G8 (878) P. C. ’ / ’ 

Oayanohand, 16 A. 879; Eharmth v. Mandat 
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Collector of folk-lore for insertion in a popular gazetteer. I'he admissibility of 
the record prepared under this clause does not depend upon the personal 
knowledge of the public servant or other person concerned, 

394. The courts freely admit into evidence published works of repute on 

the subject of custom. But, of course, such works must be 
(8) Published Works, those compiled to instruct and not merely to entertain 
readers. Works sucli as Slierring’s Law of Caste, Steele s 
Law of Caste, and Tupper’s Punjab customary law fall into the latter category 
and command serious attention. But there are other works which, though 
professedly written to portray customs, are ill-disguised epitomes of 
these works and of tlie Census Reports and the Reports of the Etlmological 
Survey so that the courts would rather prefer go to the originals than to their 
abridgements. 

395. This is a very wide clause and would include judgments, decrees 

and orders in civil, criminal and revenue cases in wliich 
(i) Any tPansaotion. a custom was claimed decreed or disallowed and 
in fact any business or dealing in which the question 
of the custom was gone into. 

Not only judicial and quasi- judicial records but acts, conduct and proceed- 
ings of such bodies as the caste panchayat, arbitrators and the like would be 
admissible under this clause. So any document bearing on the custom may be 
proved in evidence. For instance, receipts for payment of the customary dues, 
diaries and private records, account books, and memoranda, and in fact any 
other fact or matter which has any bearing on the question of custom. 

It should be noted that while under clause (1) judgments are relevant qua 
judgments and as embodying judicial opinion on the subject of custom, this 
clause lets in not only the judgment but the entire litigation or proceeding as 
such i.e.y not merely the judicial opinion but also the claim made and its subse- 
quent course from its very inception. 

396. This is a most important clause and one upon compliance with which 

tile courts insist upon. “ The most cogent evidence of 
(5) Partloalar in- custom is not that which is afforded by the expression of 

stances. opinion as to its existence, but the examination of ins- 

tances in which the alleged custom has been acted upon, 
and by the proof afforded by judicial or revenue records or private records or 
receipts that the custom has been enforced.” The acts required for the 
establishment of custom must be plural, uniform and continuous. Tw^o or three 
instances will not suffice where numerous instances were possible.(^*^)ln a general 
custom what the court has to find is whether the custom is accepted and used 


(1) Ltkraj v. Mahpal 6 C. 761 (763, 754). 
{8i Dinomoni v. Brojomohini, 29 C. 187 
(X98) P. 0. ; Bhitto Kunwat v. KeahoPrasadt 
19 A; 877 P. 0 ; Eani Banjam v. Ham 
Nardim, 28 0. 688 P. 0. 

(8) Koondoo Nath v. Ohesr Chunder,20 W. 
B. 8i5. 


P. 


(I) Mamoni Brojo Mohmi, 29 G 

0 , 


187 


(8) JianutuUah v Bomonikont, 15 0. 288 ; 
B^asami v, Appam^ 18 M. 9. 

(6) Bhaya Dirguj v, Pande^ 8 C. L. 581 ; 
Batbutty Vv Pumo Ghandar, 9 C, 586. 


(7) Sarnppalli v. Fota, (1914) M. W. N. 
779 ; 26 I. 0. 747. 

(8) ' Gujju Lai V, Fateh Lallt 6 0. 171 (175, 
186) F. B. 

(9) Lachman v. Akbar, 1 A. 440; Bahimat 
Bai V. Hirhai, 8 B 3l ; Tarohand v. Beeb 
Bam, 3 M.H,C. E. 67 ; Desai BanchoMas v, 
Bawal Nathubhai, 21 B. 116 (117). 

(10) Oopal V. Hanmantf 3 B. 273 ; Sarabjit 
V. Indarjiij 27 A. 2081 Chandiha Baksh v. 
Muna Kumoar,^A A. 278 PC.' Durga Charan 
V. Baghicnath, 18 0. L. J. 669 (667). 
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by the people as their nrivale law in preference to tlieir j^eneral law. This 
can best be proved by establishing their obedience to it. 

In the case of local or tribal custom the best evidence is that of the elders of 
tlie village or of the sect or tribe. People as old as can be got should be examined 
to prove such customs, while in tlie case of family customs the evidence 
must not only lend to show tliat the custom existed but that it still exists. Since 
the difference between this and the other customs is that while the latter can- 
not be materially affected by individual lapses, a family custom disclosing 
such lapses would fail of its effect either because tliese lapses would destroy 
its continuity or prove its abandonment. (^) But where both are otherwise 
satisfactorily establislied, the mere fact tliat it was not enforced in an isolated 
instance would not affect its validity. 

To establish a Kulachar or family custom of descent one at least of two 
things must be shown, either a clear, distinct and positive tradition in the 
family that the Kulachar exists or a long series of instances of anomalous 
inheritance from which tlie Kulachar may be inferred. 

397. Opinions as a rule are inadmissible in evidence, as a witness is requir- 
ed to depose to facts of wliicl) he knows, and not merely of 
(6) Opinions. whai lie thinks. But this clause is an exception and it must 

be undei stood with its necessary safeguards, namely that 
while a witness is free to depose to Jiis opinions, it is for the court to appraise 
their evidentiary value which depends not so miicli upon what lie tliinks, but upon 
the logic of facts upon which he bases his opinion. Opinion then, is valueless, 
without the grounds upon w'hich it is based. And this is true alike of an 
expert as of a layman witness. Both must disclose the data wliich the court is free 
to examine. The opinion must not be meiely the repetition of a hearsay but 
a reasoned conclusion drawn from facts and conduct, tradition, observation 
inquiry, research and study upon wliich a reasonable man forms his judgment. 
An oiiinion after all is only a judgment of a private person formed on 
materials available to Jiini. These lie must disclose so that if Ids judgment be 
wrong the court may reject it ; if right, the court may follow it. 

As regards the admissibility of the previous statements of persons who are 
not called, its admissibility is contingent upon proof of the fact that the 
statement was made ante litem moiam and its value, must depend upon his 
credibility and the means of knowledge available to him. It is in any case 
insufficient of itself to prove any custom. 

The statements of a crowd of persons is admissible even though the latter 
be alive and available as witnesses, on the ground that it is a statement of their 
common sentiment. 

898. Law attaches considerable value to the admissions of a person made 
(7) Admission and against himself and in cases where evidence is conflicting, 
estoppel. it is decisive of the case. (^) 


(1) Raja Nugandur v. Baghunath, (1864:) 
W.R. 20 ; Nitr Pal Singh v. Jaiml Singh, lU 
A. 1 P. 0. 

(2) Ekradeshwar Singh v. Janeshwari, 42 C. 
682 (606) P.C. 

(3) Maharani Hiranath v. Baboo Ram 
Narayant 9 B. L. R. 274 (291). 

(4) Sumurun Singh v. Khedun Singh. 2 
Sel. Hop. (N.E.) 147. 


(6) S. 51 Ev. A. Ehradeshioar Sinyh v. 
Janeshwari, 42 0. 682 (604, 606) P 0. 

(6) Tb, 

(7) Ekradeswar v. Mt, Janeahwari, 42 0. 
682 P C 

{S) Q, V. Ram Dntt, 28 W. R. (Or.) 86 
(3S;; GhandraNath v. Nil Madhab, 26 0.286. 

(9) C handra Kunwar v, 0 haudhvr % Narpat 
Singh, i9 A. 184 (194, 196) P. 0. 
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399 . On tile same ground Htand acts and conduct of a person which are a 

mere outward manifestation of his inward conviction. ]]uL 
(8) AcU and Conduct, tlie acts and conduct must be unequivocal and ordinarily, 
ante litem viotam, 

400 . This section deals wiili tlie i\dmissihility of evidence. Closely con- 

nected with the question of admissibility is the question of 
Proof of General its value, which largely deiiends upon a variety of consi- 

Custom. derations, the age and status of the witnesses, their 

impartiality and disinterestedness, their power of obser- 
vation and means of knowledge and the nature and grounds of their opinions. 
These are mainly questions of fact but as in the evidence of custom, the question 
of relevancy is so intimately blended with the question of credibility that it is 
not often possible to state when the facts end and the law begins. Moreover, 
it is not always possitile to prove a custom in all tlie several ways enumerated 
in the section and a short discussion on the (juantuin of evidence which the 
courts have considered sufficient may therefore be sul) joined. 

401 . It lias been lield that general customs which affect a large number 
of persons and are tlierefore in the nature of pulilic riglits may be proved by 
evidence of common notoriety, (^) or by the production of a judgment 
public document, (3) treatises or other record in wliich the said custom was 
proved, and the court may even take judicial notice of such a custom if it is 
well known 1®) to save needless cost to parties. (^) So tlie court will take 
judicial notice of a custom which has been held proved in the reported cases 
provided they are not contradictory, i®) 

At any rate, formal evidence will ordinarily suffice to pro\'e such custom. 


402 . Evidence of the existence of the cusiom in the neigh l)ourhood of the 

Local Custom place is admissible if there is reason to believe that like 

. customs prevailed in both, 

403 . The fact tiiat other communities have equally exercised the right 
Communal Custom. claimed by a special custom is admissible to disprove the 


custom. 


( 11 ) 


lO. Us age is a practice at variance with the general law, 

and differs from custom in that it need not 
Osage defined. possess the antiquity, uniformity or notoriety 

of custom, provided it is well known and 


(1) Taylor’s Ev. Ss. 609 620; Weeks v. 
Sparke, 1 M. and S. 679 ; Crease v Barrett^ 
1 0. M. and E. 919 ; Lord Danraven v. 
Lhfnoeliyn, 15 Q, B. 811. 

(2) Freeman V, Phillipa, 4 M. and 8. 486 ; 
Bead v. Jackson^ 1 East 885 ; Earl Be 
Lamarr v. Mile$t 17 Oh. D. 686. 

(B) Sturla v. Freccia, (1880) 6 A, C. 628 ; 
(648) Mercer v. Derm, [1905] 2 Ch. 638 
(4) lO Hals. L. E § 448 p. 287 ; Bechen- 
omih, [1902] 2 Oh. 488. 

(6) Moult V, HalUday, Q. B. 12; 

(129) f Goodwin v. Boberts, L B. 10 Ex. 387 
0. A. 1 App. Cfts, 476 ; NeUon v. Dahl, 13 Ch. 
p. 568 (676) ; BoHleihwaiie v, Freeland, 6 


App. Cas, 699 (616). 

(6) Per Mellish L. J. lie Mathews, ex parte, 
Powell, 1 Ch. D. 601 (506) * EdeUtein v. 
Schuler d Co. [1902] 2 K, B. 144, (155, 166). 

(7) Per Brett, M. R. In re Parkar, ex 
parte Turguand 14 Q. B. D. 636 (6^6); Rama 
Bow V Baja of Piitapur, 40 M. 778 (P. C ) 

(8) Per Mellish, L. J. In re Mathews ex 
parte Powell, 1 Ch. D. 601 (507) 

(9) Johnson v. Clark, [1908] 1 Ch. 8C3 
(809). 

(10) Anglesay v. Hatherton, 10 M, & W.218. 
(U) Earl Bela Earry, Miles. 17 Ch.D. 
686 ; Lord Rivers v. Adams, 3 Ex. B. 861. 
(12) Manu, Ch. I, 8. 108. 
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acquiesced in by the community to whom it is made applicable.<^) 


Synopsis. 

(1) Distinction between visage (2) Proof of usage (406). 
and custom (404-405). 

iOi, Analogous Law.— ‘‘ Immemorial custom is transcendent law,, 
approved in the sacred scripture, and in the codes of divine legislators ; 
let every man, therefore, of the three principal classes, who has a due rever- 
ence for the supreme spirit which dwells in him, diligently and constantly 
observe immemorial custom. W' Referring to custom, the Privy Council 
observed in a case, “ A custom is a rule which, in a particular family, or in 
a particular district, has from long usage obtained the force of law/* In 
another case referring to a mercantile usage they said : “ To support such a 

ground, there needs not either the antiquity, the uniformity, or the notoriety 
of custom, which in respect of all these becomes a local law. The usage may 
be still in course of growth ; it may require evidence for its support in each 
case ; but in the result it is enough if it appear to be so well known and 
acquiesced in that it may be reasonably presumed to have been an ingredient 
tacitly imported by the parties into their contract*', (i) 

A usage is something more than practice, but something less than 
custom. It is merely the habit of doing a thing in a particular way 
without advertence to its propriety or legality. (^) Practice may amount to no 
more than an individual habit, or it may be the established habit of a parti- 
cular class or community. Distinguishing these two it was observed in a 
case : To constitute a usage it nmst apply to a place rather than to a particular 
bank J it must be the rule of all the banks of the place or it cannot con- 
sistently be called a usage. If every bank could establish its own usage, the 
confusion and uncertainty would greatly exceed any local convenience 
resulting from the airrangement.” W , 


405 . It will be noticed that the definition of custom framed by the ‘ 
courts in the foregoing cases was with special reference to the facts of the 
cases before them. The section defines custom generally. The fact that it 
has the force of law is no part of its essential attribute ; for it mi/ be 
unenforceable for any of the reasdns set out in the section. But it does 
not on that ground cease to be a custom. In point of law all customs have 
not necessarily the force of law, still less usages. But a custom otherwise uhir 
exceptionable has the force of modifying the general law to th6 exten^it is 
applicable. So the Privy Council observed ; “ Under the Hindu system of Jaw 
clear proof of usage will outweigh the written text of the law’*. (®) - 


For the origin and growth of customs generally, reference is invited/to 
the General Introduction (§§ 192-198). ^ 


(1) Juggomohun Ohose v. Maniokchund, T 
M. I. A. 263 (282) ; Dalglish v. Qumffer 
Hassain, 280. 427 (429); Sariaiullah v. Pran 

Nath, 26 0 . 184 (187). 

(8) Manu Oh. 1 S. 108. 

(8) Hurpershad v. 8heo Dyal, 26 W. R. 56 
(70) P.C, 

(4) Juggomohun Ohoae v. Mmickchund, 7 
M. t.A.868 (282). ^ 

(6) Mirabwi v. Vij^ayemnaf 8 M, 164 


.(466). M . 

(6) Adams v. Otter back, 15 Howard (6.. 8.. 
A.) 545 oited per Curiam Maha v. Rama, 
20 M. 274 (277). 

(7) Neelkiato ▼. Bemhunder, lit M. t A 

528 (542); Sartaj Kuari v. DeoraJ lOA 

279 (285) P. 0 ; Chhatradhari v* Saramatif 
22 0.156. 

(8) Collectcr of Madura v. Mgo&t> 
Bamalinga, 12 M. I, A 897 (486). 
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406. Pl*00f of Usa^e. — Usaf?e is a generic term and has a wider 
application as iinplying practice supplementing a mercantile agreement or 
contract, usage of the trade and country, and usages forming part of the com- 
mon course of affairs. 

Leaving out of account all usages, not falling within the scope of Hindu 
Law, the term may be confined to connote a practice of a country, caste, com- 
munity, sect or tribe which is notorious and acquiesced n by tlieni. But the 
term is often used to mean no more than custom, from which it is clearly 
distinguishable, but of which it is an essential element, since user is a test of the 
continuity of a custom, and its non-user furnishes evidence of its discontinuity 
or abandonment. Notoriety does not imply knowledge of the party against 
whom custom is proved. All it implies is that it is generally known. 

CHAPTER III. 


MaRRIAGK. 


407. Topical Introduction. — The history of Hindu marriage has already 
been set out (§§27-35i). It is the history of promiscuity to marriage. In the Malia- 
bharat the Pandus tell their wife that at one time women consorted with 
men like cattle until Svetaketu son of the sage Uddalak introduced the institution 
of marriage. But it was not marriage as we now understand it. Polyandry 
and Polygamy was the next stage and traces of it are to be found in the 
Rigveda which, however, was compiled when the institution of marriage had 
become established, and monogamy had become the rule (^) though polygamy 
was still customary, v^) Marriage was then compulsory. Without re-marriage a 
widower could not perform any sacrifice, ^fhe Vedic marriage was with 
adults and the wife selected her husband. 1*^) Phe sole ceremony enjoined was 
the grasping of the hand before the sacrificial fire The position of the 
wife was that of the chosen friend. 'I'hc elaborate symbolism which consti- 
tutes the" Shastric marriage is a later development born of the Sutra period. 

But even then the Grihya Sutra took care to add that ‘ the usages of the 
country should be followed in marriage. ’ -This was a concession to the 
usage y^rhich had already overlaid the ritual texts and the traditional law. 
For instance, Manu regarded polygamy as an exception but it has be- 
come the fu^p. Re^marriage of wives and widows was ruthlessly reprobated but 
the%ne has become customary and the other legalised by legislation. Simi- 
larly, jfhe Vedic age was the age of courtship and marriage but the growth of 
ca$fe^ with its inter-caste jealousies aided by the sacerdotal puritanism estab- 
lished the institution of early marriages which tendency became aggravated 
in latft ages as the doctrine received support from the popular cry “ give the 
gi# no chance to go wrong.” 

Jenkins v. Harvey ^ 2 0. M. <fc B. 893. (7) Tb, Vol 6, p. 609, 

(2) Mabttbbarat Adiparv, Ch. 122, l, 147, (8) Ih. Vol. 6, p 202. 

p.2. ^ (9) Vol.6, p.206. 

. (B) V. V. 80 86. (10) Vol.6p.646 (‘Sakha*i.« J2Cead), 

(4) Sanakrits, Text Vol 5, pp.234. (ll) There were 27 principal cor^^ T^s— 

243 where tbesabjeot ib disoussed in detail. Mandlik’s H. Li.. p. ^OL. 

(H) RlHveda (Max Muller»R Trans.) Vol. 2 (12) Grihya Sutra. 3-7, I p. 25. tpA 

p.800« (13) Manu, lX-77-83. 

(8) 16; p. 546 
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408 . It is a trite sayinf? that India is a continent with its vast and varied 
population in different stages of social evolution. Probably no other 
country in the world presents such sharp contrasts or such a bewildering 
variety of customs as the inhabitants of the Indian Peninsula. For in what 
other country can one find millions of people practiiring celibacy and rigorous 
ascetism, side by side with millions who practice iiolygamy, some of whom on a 
business principle, maintaining a register of their hundred or more wives, and 
paying to their consorts periodical visits, finding them flourishing with a 
numerous growing progeny of wliic*h the husband is proud, but which he had 
done nothing to deserve. Where again can one find polyandry flourishing on a 
wholesale basis as it flourishes amongst the Todas, Kurumbas and other races 
inhabiting the Malabar Coast. 1^) Where again can one find the laws of hos- 
pitality stretched to the point lliey are in Ijeluchistan, where the host presents 
his unmarried daughters to his honored guest, WJutc again is the custom of 
the levirate yet as green as it ever was amongst the Jews. ^^1 Where again 
can one find jircmarital commun sin practised by the young under tiie patroniz- 
ing care of the old. Where again can one find a custom which permits the 
marital duties of tlie son to be performed by the fatlier till the soft is old 
enough to take care of his wife. ^^1 These and innumerable other marriage 
customs are the special feature of Hindu society. The sage idealizes marriage as 
a sacrament, tlie savage practices it as a pastime, d'he ideal is high— 
sometimes too high for human attainment. It is the reality that counts and it 
is with reality that law holds commerce. 

409 . The decennial census reports and reports of the several ethnographic 
surveys published by the authority of Government record a mass of informa- 
tion and details about the numerous local customs regarding marriage. They 
establish the following facts, (l) — That no generalization is possible about the 
marriage laws and customs. (2) — That the Shastric conception of marriage is 
to all intents and purposes dead. (3j — That Hindu Law permits polygamy and 
custom sanctions polyandry as it was at one time common amongst the Nairs 
and is still a veiled custom air.ongst them while it is openly practised by 
the low caste people in Southern India. (4) — That widow marriage is inconsis- 
tent with tlie Hindu theory of sacrament, but the prohibition is confined only 
to the twice-born castes, and even amongst them widow re-marriages are 
becoming more common. Where widow marriage is allowed the general 
rule is to give the younger brother the first refusal. (5) — Widow marriages are 
as a rule celebrated at night in the dark half of the month. (6) — As a rule, 

marriage is by purchase. The high castes ordinarily pay for the husband and 
the low castes for the bride. (7) — That infant marriages are both customary 

and common, the average age for marriage being 8-12 but there is a tendency 
in reformed circles towards 1 ater marriage. (S) — Inter-caste marriages once 

permitted within limits ha\^e long since fallen into desuetude, but they are 
nevertheless performed in the Punjab, wliere the bonds of custom were ncYer 
tight. (9) — But inter-sub-caste marriiiges are everywliere legal though not 
equally popular in all castes. (10) — But Shudras of all castes can freely 

intermarry. 


(I) Pjlns 


^aBU8 of India, 1911- Vol. 
390 294. 

‘ 306, 
i 800. 


1 899 . 


§ 295. 

(6) Oenaas of IndU, 1911 Vol. 1 § 296. 


(7) Tb, p. 241 f.n. 2. 

(8) Ib. S 299. 

(9) Ib. § 300. 

( 10 ) 76 . § 818 

(11) 76. §814. 
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11. Marriage is an alliance between a 
Marriage defined. Woman recognized by law. 

Synopsis. 

(1) Marriage under the English carhj Hindu Law Mb), 

and Hindu Law (410). (4) What is marriage (416-417). 

(2) Marriage, a sacrament (412- (5) Eetrothal {MS). 

413). (6) Marriage Contract (120). 

(3) Eight forms of marriage in (7) Marriage brocage (421). 

WO. Analogous Law. — Under English law marriage is a contract bet* 
ween a man and a woman by which they naturally 
English Law. promise to marry one another, the promise of each being 

the consideration for the promise of the other. (i) In other 
words, the English notion of marriage implies a mutual contract, whicli 
naturally implies that tlie contracting parties are sui juris, Conse(]uently, a 
minor cannot be sued on such a contract even if ratified after coming of age 
^2) though he or she may sue thereupon the other party, if major. 

In both these respects Hindu Law diflers, since the marriage of Hindus 
needs and implies no mutual promise and no tlieory of consideration underlies 
it to make it a binding contract. Under Hindu Law marriage is a gift by the 
father of his daughter to the husband. 'The daughter has no choice, she need 
not consent and may not even be conscious of the nature of the act and its 
effect upon her life, and she cannot refuse to li^'e with her husband howmuch- 
soever she might detest him 

411. Under the English Law both lunacy ^4) and impotcncy at the thne 
of the marriage render a mairiage void ) but under Hindu Law neither would 
seem to be a bar to marriage unless the lunacy of the husband had prevented 


him from accepting the bride at the time of the marriage ceremony or under- 
standing its nature. (^) 

412. According to tlic text of Yajnavalkya cited and explained 

^ . in tile Mitakshara and a text of Brihaspati quoted 

Primitive Hindu . (bi ...... 


in the Mayukh marriag( 


ilkya cited and explained 
text of Brihaspati quoted 


one of the Sains kars 


i^) or consecrating rites whicli an Aryan owes to his 
ancestors to perform. It has the same effect in the case of women 

as the Upnayan for the thr(?ad-ceremony) has in tlic case of men. f^’I 


(1) Vihmll V. Vfjics.N, IF & F 341 

(2) Diicham v. Worral 5 O.P.D. 410 ; Cox- 
Jiead V. Mullis, B C P.D 43J. 

(d) Purshotam Das y, Purshutam Das, 2l 
B, 23 I Surjyamoni v Kali Kant, 2s 0. 87 ; 
Tekait v Dasantat 28 C. 751; Dhuranidhur 

V. Qhose, 17 0 298; Kateeram v. Oendhenea, 
23 W. B. 178; Sitanath v. HaimabuUy, 24 

W. R. 377 ; Paigi v. Sheonaram, 8 A. 78 ; 
Binda v Kaunsilia, 13A. 126. 

(4) Marriage q£ Lunatios Act. 181 1 (5 J .Geo. 
3 0.87); Turner V Meyars, 1 Hag. Con. 414. 

(6) Tuffier V. Thompson, 18 P. D. 37; 
Elliott V. Qurr, 2 Pbillim 16; subsequent 
impotenoy however is no ground for relief; 
Brown v. Brown, 1 Hig. B. Cj. C. 623; 
malformation of the female organ rendering 
coition impossible entitles tbe husband to 
resoind marriage, G v. G. L. R. 2 P. & D. 
287; JB. V. H., 60 W. R. 007; S. v. S. 24 T.L. 
R. 268 . 


(6) Monjilal v Chanadralti 88 0. 700 
(706) P. 0.- Muthusanii v. Masilamanit 33 
M. 342 (365); Per Ghose, J.> in Tekait -s. 
Basanta, 28 C. 761 (758.) 

(7) S. VII, V. 3. 

(8) Mandlikp. 48 11. 28. 26. 

(9) Lit. Skt. ‘ Purifioatioo” ‘ purity ’* 
“making perfect” “refining’* “purified by 
sacred rites.*' 

(10) Sundrahai v. Shivanarayan, 32 B. 
81 (93) centra Govindarazulu v, Devara- 
bhotla, (Per White, C J., and Moore, J.) i7 
M. 203 dissented from ; Khushalchand v. 
Bai Mani, 11 B. 247 (262, 263) Tekait 
V. Basanta 28 C. '<61 (767,768) per Shankar 
Nair, J., in Muthusami v. Masilam^ni, 88 
M. 342 (365) Kanteswara v. VeerbcMrlu, 34 
M. 422 (432, 433)- Janki v. Nand Bam, 11 A. 
184 (204-209): Binda v. Kaunsilliat 13 A, 126 
(149, 166.) 

(11) Mana, H-67 
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According to Vijnaneshwar all Hindus must adopt one or the other of the fol- 
lowing four orders of life (l) that of the celibate or student (BrahmcJiarya) 
(2) that of the householder (Grihast) (3jthat of the hermit (Vanprasth ) ; and (4) 
that of the ascetic (Yati or Sanyast). One is not confined to a single order all 
his life, for he may pass from one to the other; but one cannot exist without an 
order [Anashrami), If he does so lie becomes an outcaste {Vraiya) and dies 
without a right to any funeral. If a person cannot be a celibate he must marry, 
which is, therefore, a religious necessity. And since a Shudra is debarred 
from entering the first, third and fourth orders to which the twice-born alone 
are privileged, it follows that marriage to him is a prime necessity. But though 
in the conception of the Smritikars marriage was regarded as a purely 
religious rite, its secular purpose and character is now well settled^ though 
it is now given a dual character, being regarded both as a rite as well as a civil 
contract. But this duality leads to certain necessary results. Inasmuch as it is 
a sacrament the nuptial tie is permanent and indissoluble. It can admit of no 
divorce. If the husband dies, the wife must immolate herself upon his 
pyre, lliis was the ideal termination of conjugal happiness which even the 
Rig Veda enjoined in the following hymn : “ Om ! Let these women not to be 
widowed, good wives, adorned witli colly rium, holding clarified butter, consign 
themselves to the fire, whose original element is water.’’(S) When the ideal of 
the Sruiis enjoins self-immolation as the high way to heaven, it is not surpris- 
ing that the Smritikars all extol the act as the only befitting termination of a 
married life, v^) With iliis ideal before them the later Smritikars necssarily 
deprecated re-marriage even after the husband’s death, 1®) and each later writer 
strengthened the law till re-niarriage l)acame viewed as an odious example of 
incontinence. 


413 . J3ut in the case of men the process w'as reversed. Originally 
the husband could not take a second wife unless liis first wife had failed to beget 
sons or perform sacrifices or was otherwise ineligible. But polygamy soon 
became the rule and the sacred restrictions against it were ruled out as merely 
directory and not mandatory. 1^) With polygamy another usage for which the 
Smritikars found support in the sacred writings was creeping into the midst of 
Hindu society. Ethnologists leel ballled at the causes which led to the practice 
of early marriages. But the cause is not far to seek. The device was sug- 
gested as a curb upon incontinence. In the vedic times early marriages were 
contracted after courtship and v^ere, ordinarily, dictated by mutual loye; But 
with the admixture of races the multiplication of castes, their iron exclusiveness 


(1) Per Shankar Nair, J*., in Muthimmi 
V. Maailamani, 88 M 342 (365) ; Per GhosCj 

in TekaU v. Basania. 28 C, 751 (768), 

(2) Yajnavalkya, 1 S. 81, 79; Kudomee v. 
Joteeram, 3 C, 805 (806) : Sinnamal v, dd- 
ministrator Qemral 8 M. 169 (178); Adminis- 
trator Oineral v. Amndachari, 9 M.466 (470). 
Thapita v. Thapita, 17 M. 235 (242); Bwidav. 
iCatinsiHa, 18 A. 126 (158). It it submitted 
that the inference of indissolubility drawn 
from the mere faot that marriage is a Sam- 
skar or purlfioatory rite is a non-aequitur. 

There If , jao express authority in the entire 
range of ‘ Wly sacred writing declaring a 
marriage indisboluble. It is a mere creation 
of the glossators ; an artidcial restriction 
saoetipued usa^e and sought to be sancti- 


fied by religion. See 1 M L. J., p. 630. 

(8) Translated in I, Colebrooke s Essays, 

116. 


(4) A large number of texts to this effect 
will be found collected by Colebrooke in his 
Miscellaneous Essays, Vol. I, Essay, on 1^6 
duties of a faithful widow pp 114-*-122 : 4 
As. Res. 209—219. 


(6) Manu. V. Ss. 161, 163 ; vni-2^ ; 
Apastamb, 2 S. B. E. p 181 : Narad, 88 g. B 
E. 184, 186 ; Yajnyavalkya, 1 8. 76. 

(6) Bhagirathi v. dokhth 82 A. 675 (679. 
581). 

(7) 1 Stranfje. H. L , p. 66 ; Virasomi v, 
Apparwami 7 M. 187 ; Thapita y Thapita 11 
M. 336 (287, 380, 211) ; KmhakheitU v. Bai 
Mani, 11 B, 317 (368). 
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and the decay of morals, the only check upon undesirable laisons was to give 
children no chance of having a will of their own. Hence tlie later inculcation 
that a girl must be married before she attains puberty. In this respect the 
usages have outrun the Smritis so far that while the latter enjoin a marriage 
before puberty (I) usage favours marriages even of infants aged two to eight 
and the Census Report records a custom of marriages performed of children 
even before they are born. iCven in Gautanrs time this tendency was grow- 
ing, for while enjoining the marriage of all girls before they attained puberty, 
he adds : Some declare that a girl shall be given in marriage before she wears 
clothes” and on tliis Vashishth sagely remarks : ‘‘ Out of fear of the appear- 
ances of menses, let the father marry his daughter while she still runs about 
naked.” 


Eight forms 
marriage. 


of 


411 Further to facilitate marriages, the Smrilikars recognized eight forms 
of marriages already set out ( >§ 80, 81, 91, 100, 
104, 116, 117, 124). Of these all except the Brahma and 
the Asur form are said to be ol)solete. But it is submitted 
that the Brahma form, as such, is equally obsolete. Manu describes this 
marriage thus:. “The gift of a daughter, after decking her with costly 
ornaments and honouring lier by presents of jewels, to a man learned in the 
Vedas and of good conduct whom the father himself invites, is called the 
Brahma rite.” Now, since marriages are performed before the boy attains 
sufficient maturity of understanding he cannot be ‘‘learned in the Vedas.” 
Secondly y the Vedas are not now read at all, and boys go to school to master 
quite a different curriculum which puts into Iiis mind the reverse of vedic 
learning. The fact is that custom and the altered outlook of life have entirely 
outgrown these archaic forms, and it is idle to disguise the fact, for even the 
license of interpretation has limits, and all that can be safely predicated of 
modern marriages is that amongst the higher classes they approach the Brahma 
form, if at all. As regards the Shudras the usual form is the .4 w — that* is 
the form in which the bridegroom pays for the bride. 


418 . This section defines marriage to be an alliance or union between a 
man and a woman recognized by law. The necessity of legal recognition was 
perceived by^'Apastamb who says : “ The union of the husband and the wife 

is effected through the law.” Law in this connection as elsewhere in the 
Code, necessarily of course, includes custom. Consequently, the legality of a 
marriage depends upon its legal recognition, and since in the case of Hindus, 
Law has declared its resolve to accept their personal law and custom as bind- 
ing upon itself, it follows that for the purpose of validating a Hindu marriage 
recourse must be had to that law for the purpose of testing its validity. 


(1) IX 88 “To au excellent and 

handsome youth of the same class, let eveiy 
man give bis daughter in marriage, accord- 
ing to law ; even though she have not 
attained the age of eight yeare.” 

Vyas, Oh. ll-?,** The sin incidental to an 
of procuring abortion is committed, if 
through the negligence of her giver a girl 
menstruates before her marriage. He who 
does not give away a daugther in marriage 
before > she attains her puberty, becomes 
(PuU*b Tr. p. 508). 

Xema, S., 22, The father who gives away 
in marriage his maiden daughter after she 


has attained the twelfth year drinks her 
menstrual blood month after month.” 

Vishnu, Oh. XXIV 41. “ Au unmarried 
girl who menstruates while living* in her 
fathers mother's house should be regarded 
as a degraded man, a woman oomnsits no 
sin by carrying her away from the oustedy 
of her guardian. 

(2) Census of India, 1911 Vol. 1. S. 

13) Gautam, XVIII, 8.2H; 2 S. B Ji. 289. 

14) Vashishth, XVlhlO' 14 S. B\ g. p. 91 . 

(6) Manu. Ill S^*. 27.31. 

10} 11 0 13 ; 2 S. B, E. p, 132. 
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4i6. What is marriage. — 'i'his secli on defines “marriaf^e” as an alliance 
between a man and a woman rcco^ni/.cd by law. The first essential of 
marriage is tlien an alliance, union or comj)acl between persons of opposite 
sexes. Such alliance may be formed in a ^'ariety of ways, and for a time, 
limited or unlimited. The various ways in which the alliance is formed in a 
marriage constitute its ceremonies. 'Fhey vary from the most complicated as 
prescribed in the Shastras to the free love which under the name of Sambandham 
is taken for a marriage in Malabar. The question of maniage is mainly of 
form and intention. If the intention was to treat the woman as wife and the 
form prescribed by the sect or caste as the outward expression of that intention 
is conformed witli, then the union would amount to marriage and recognized as 
such by law. 

HI. The question of legal recognition is all in all. It has been thought 
best tf) leave ths details of this subject to subsequent sections. Legal recognition 
depends upon the law and custom to which tlie parties were subject, the 
ceremonies, if any, performed and the observance of other rules as to con- 
sanguinity. 

418 . There are two stages in the Hindu, and for that matter, in all 
marriages, the betrothal and the actual ceremony of marri- 
(1) BetPothal already been stated tliat infant marriages are 

now customary amongst Hindus, though amongst the edu- 
cated and reformed classes there is a tendency in the direction of adult marriages 
even preceded by courtship. Leaving these out for the moment, the orthodox 
Hindu first bethinks himself of the marriage of his daughters as soon as they 
are four or fi\'e years old. Ele.ven or twelve years biung the normal period 
for the attainment of imberty in this country, most Hindu girls must be married 
off within a margin of puberty, and the rule is to marry them between 6 to 8 
years. A year or two before, negotiations commence with the father of the boy 
selected. Janissaries comprising a J:>rahmin and a barber accompanied by a 
friend or relation proceed to view the prospecti\'e husband. This is a distinct 
ceremony in some parts of the country. If the boy is approved and it 
depends upon the presence of other eligible rivals, then preliminary negotia- 
tions begin with the two fathers through the same intermediaries. Amongst 
the three higher castes it is usual for the boy’s father to stipulate for a definite 
sum as th(j biidegroom’s dowry. TTiis is a conu)arati\'e equation between the 
attractions of the boy and those of the girl, combined with the wealtli, position 
and other circumstances of lier iiarents. But on this point, as on all others 
relating to marriage, local customs widely differ. As is obsei ved in the last 
Census Report “ As a rule marriage is by purchase. The high castes 
ordinarily pay for the bridegroom and the low castes for the bride. But tliere 
are many exceptions. Some times even high castes, such as the Havik Brah- 
mans of Bombay, pay a bride price while low castes such as the Bhangi 
(sweeper) of the United Provinces occasionally pay a bridegroom price. In 
some cases the payment is nominal, but in others \'ery large sums are pttid, 
especially where pergamy (2^ prevails or if there is a great shortage, of wornen! 
In recent times the bridegroom price has been affected very largely by the 


1 Census of India, 1911, Vol. 1 § 330 p.267. 

(2) word coined by Mr Coldstream when 
reporting cn the caste cuhIoicb of the Punjab 
in connection with the census of 1881, is used 
to designate the rule whereby, when a caste 
is divided into several sections of different 


status, parents are obliged to marry their 
daughters into an equal isogamy or higher 
section, and if they fail to do so they are 
themselves degraded to the level of the 
section in which their daughters marry— 
Census of India; 1911, Vol, 1, 309, p. 2ai 
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educational qualifications of the bridegroom. A Kayastli graduate in Bengal 
usually fetches from Rs. 500 to Rs. 1,000, but there are said to be instances of 
as much as Rs. i 0,000 having been paid. Even where the bride is usually 
bought, the parents of a girl are sometimes willing to pay for an educated 
bridegroom. Witli the aboriginal tribes it is almost invariably the bride who is 
paid for, ^nd sometimes the rate is very high ; the Liishais hax e been known to 
give as much as Rs. 200 for their wives. A virgin usually fetches a higher price 
than a widow, but an exception is found amongst certain artisan castes whose 
women help them in their work. I'he amount occasionally varies with the 
age of the bride. The Banias of the Punjab pay no bride-price for a girl up 
to the age of eight, but after that, payment is made at the rate of Rs. ICO for 
every year of her age up to thirteen, which is regarded as the age of puberty. 
Where marriage by purchase prevails brides arc often exchanged. TJnis in 
the Baroda State when a man of one of the lower castes gives his daughter in 
marriage, he often does so on condition that a girl is given to liis family in 
return.” 

419 . But apari from custom, the Shastric rule, and one favoured by public 
opinion, is to take no bride-price and to pay a suitable^ dowry if possible to the 
husband A marriage so contracted is now taken to be a Brahma marriage 
which is presumed of every marriage till the contrary is shown. (^'1 

But though the Asur form is not favoured or presumed, the Court is 
constrained to recognize its validity however indisposed it may be to coun- 
tenance it. 

The question whether the marriage is in one form or the other would 
have been immaterial but for its effect upon the devolution of the woman’s 
property which depends upon whether she was married in the approved 
Brahma form or the disapproved Asur form. 

420 . The contract of marriage hitherto considered is the contract between 

parents on behalf of their minor children. But there 
pap^ie* cases are more likely to be fos- 

tered by the reforming zeal of tlie present generation, 
when the contract of marriage is made directly by the parties immediately 
interested. In that case the contract culminating in an engagement could not be 
distinguished from any other contract, giving rise to similar rights and 
liabilities ; though the age of discretion in sucli case is not that prescribed by 
the Indian Majority Act, which, as already stated, does not affect the capacity of 
any person to act in matters of marriage, dower, divorce and adoption. 
Tlie effect of this enactment is, that so far as regards these matters, the 
question of majority must be determined as if the Indian Majority Act had not 
been passed. Apart from that Act, there is however no clear provision 
in the Hindu texts prescribing the age of majority, and what little there is to he 
found on the subject is limited to males, there being no provision for females 


tl) CeuBUfl of India, 1911, Vol 1, S 313, 
p. «67. 

(2) Jaikisondas y Tlarkisendaa, 2 B. 9. 
(II); Moosee Tlctji v. Kaji Abdul RahimfiO B. 
197; Chunilal y. Surajram, 33 B. l33;*/ttpan- 
ntiih V. Narain, 34 B. 663; Jaqamath v. Bun' 
jil Singh, 26 0. 364 ; Athikesavaln v. Rama- 
nujant, 32 M. 612 : Munni v. Umrao Singh, 
(*1909) P. B. 39 ; Ram Prasad v. Mt Subu 
Bai, 4 N. L. B. 31 (33); Oovind v. Dawalat, 6 
N. L. B. 8 (6) ; Ohandrabhaga v. Vishwanalh, 


9N. L. R.102 (108). 

(3) Bhoiidas v. Fulchand, 22 B. 668 (661) ; 
Vaithinathan y,GangarQzu,ll M. 9 (10); Ven~ 
kata Krishnayya v Lakshminarayna, 32 M. 
186 (190) 

(4) Bhao V. Uaghunath]B0 B.229. (^rahma 

devolution) Dwarka v Sairatchandrd, 39 C. 
319. (Asur devolution) ^‘inheritance 

to Stridban ** 

(5) 8. 2 (a), Indian Majority Act (IX of 
1876). 
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whose lifelonpf dependence upon men is repeatedly insisted on. l^lOwever, as 
an age for majority was necessary, the courts have lield that the completion 
of the sixteenth year fixed for hoys should be held equally k) appl^ to girls. 
On the attainment of this age Hindu boys and girls should be treated as 
juris and competent to contract for their own marriage. There is no prohibi- 
tion in Hindu Law against such contracts. On the other hand, post-puberty 
marriages were the only marriages known in the vedic times and even in the 
degenerate days of tlic Smritis, such marriages are expressly contemplated and 
provided for: “Three years (^) let a damsel wait, though she be marriageable \ 
but after that term, let her choose for herself a bridegroom of equal rank ; if not 
being given in marriage, she chose her bridegroom neither she, nor the youth 
chosen, commits any offence.” 

421. Cases in whicli match-inakers stipulate for a reward for themselves are 
even more immoral than those in which a price is paid to 
Marriage brocage. the guardians of children to bring about their marriages. 

All agreements to pay them for their services have been 
consequently held to be immoral and opposed to public policy and as such void. 

A contract to marry cannot be enforced by specific 
Effect of a breach of performance or an injunction, but a party 
contract to marry, suffering loss thereby may recover damages 
for a breach of contract. 


Synopsis. 

(1) Bemedy for breach of contract (3) Jurisdiction of Courts in 

to marry (422-423). matters rclatinr} to marriage 

(2) ParenCs duty to marry their (426). 

children (423). 

422. Analogous Law. — No person can bo compelled by law to marry 
another^®) and it would be against public policy and in restraint of marriages 
which law favours, if the party resiling therefrom were restrained by an injunc- 
tion from marrying another, The only remedy open to the disappointed 
party suffering by the breach is compensation in money awarded as penalty for 
a breach of contract to one suffering therefrom. But on this head any presents 
of clothes, money and jewels made to tlie parents of the other party may, it 
seems, be not recovered, being, as they are, unconditional and in the nature of 
voluntary offerings. (^) As such presents made to and for the benefit of parents, 
not being in tlie nature of a settlement on the wife, undoubtedly tend to induce 
the exercise of parental influence from corrupt motives and encourage the 
buying and selling of children. (^) As such they should be held, and have been 
held to be irrevocable, though there are cases which lay down otherwise 


(1) Skt.*'Rita” lit. '*BeasoDs” which Sir 
Jones translates to moan years, but 

which in the Sacred Pocks of the 
East is translated as ^'Seasons’* monthly 
{>eriods'^ If the word means the re- 
volving yevr then 18 being the age of 
puberty, a girl would attain her years of dis* 
orotionlike the boy, on completion of her 
sixte^ntb year. 

(2) Matiu. lX-11091; Vishnu. XXlV-iO: 7S. 
B.E. 109: Gautam, XV11120; Narad, XlhU, 

(8) 8. 21 (b) last lUn. Specifio Relief Act 
(1 of 1877); Vmed v. Nagindas, 7 B. H. C. R 
(0, C.) 122 (132) ; Nowhut Singh v. Lnd 


Kooer. 6 N. W. P. H.O.R. 102 (lOfi) ; ChnpiH 
(In re ) 1 C. 71. 

(i) aunpni (In re) 1 0. 74 (76, 77, 78). 
(6) Per Markby, J. in Aagar v, Mahcib^t^ 
18 B. L. R. App. 84 (86) followed in Gnnptii 
10.74(76). 

(6) Buldeo V. Mohamaya, 16 C.W K 417; 

91. 0 662 ; T>ev>arayan v. Meif/twruwun, . 87 
M. 898 : Venhaia v. LaUhmu 82 M m 
F. B ; Girdhari v, Net^ldher, lO.A. 159; 
Buldfio V. Jumna, 28 A‘ 495; v. 

Valhtbhdas, 18 B. 126. 

(7) Jogeswor v. Panch Kauri, h. % 

896 ; Bombhat v. B. 878 (875'; 
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even where the recipients of sucli gifts were not the guardians of the children 
whom they had agreed to offer in marriage, But these cases really follow pre- 
cedents ; and none of them was a flagrant instance of parental power when 
alone the rule could have been tested. They, liowever, stand on firmer ground 
when they decree return of presents made for the bride in which case their 
return on the breaking off of the match is a matter of course. (2) 

428. So again the father or other guardian of the bridegroom may legiti- 
mately recover any expense of the marriage of his son or ward which the fatlier 
or guardian of the bride had agreed to pay and marriage expenses being a 
legitimate charge on the family they are payable therefrom. So where the 
defendant improperly neglected to get his niece married, whereupbn her 
mother married her and then sued him for expenses out of the joint estate of 
her deceased husband, tlie Court decreed the claim ov^erruling tlie objecion that 
the paintiflf was not legally entitled to marry her daugliter. W 

Where the bride elect dies it is but just that tJie Imsband elect sliould be 
able to get back the presents and this contingency is expressly provided for 
in the Mitakshara W whicli however allows deduction therefrom the expenses 
incurred by the girl’s father. (^) 

424. Parent s duty. — The Court does not recognize the marriage as 
valid, and though if it is performed it has to be treated as valid on the 
ground of factum valet, but till it is performed no contract relating thereto can 
be enforced wiiether for the payment of the brideprice stipulated, or for 
damages for non-performance of the marriage, though if the money is 
actually paid and the marriage ceremony completed, the money cannot be 
recovered back. There is nothing in the textual law regarding the selection 
of the bridegroom tand tlie person by whom he is to be selected. This duty 
must, therefore, be presumed to arise out of the general rights of guardian- 
ship. As such, the father and in his absence, the mother must make the 
selection, as it is their duty to see tliat their children are suitably matched. 
While the contract is in the course of negotiation neither party is of course 
legally bound by the terms exclianged but as soon as a definite contract is 
made that stage is marked by performance of the ceremony of engagement 
or betrothal, between which and the actual marriage the couple are 
engaged and the parents held under contract to marry them. Even this 
period is nowhere covered by textual authority. Consequently, it is held 
subject to the ordinary civil law of conti'acts. As such the parents are 
at liberty to terminate the engagement for any reason whicli should justify 
it in law. Force, fraud, undue influence and misrepresentation are, amongst 
others, its chief dissolvents, '‘h Even if the contract has been illegally broken 

(1) Vmed V. Nagindas, 7 BH C R.{00) (6^ Chunilal v. Suraj Barn, 33 B. 488* 

192 ; Mulji V Otymti 11 B. *412 : BambUat Kalovngunta v. Kalavogunta M. 186 F E. 
V. Timr^ayyn, 16 B. 673 {676^ following Dholidas v Bulchand, 22 B. 668.* 

(3) Mkisondas, v, Horkisondns, 3 B. 9 Homachand v. Audaito,W C. 1064 overruling 

(16) ; Amrailal Bapubhai (1887) B, H. C. VisvanatJinn v. Sominathnn 18 M. 83; 
P. J. 207 ; Bi'tnbhat v. Timmnyya, 16 B. 673 V nithinathan v. Oangorasu, 17 M. 9 ; Baldeo 
(676). V. Jumna, 23 A 495 merely followed Visvana. 

(8) Vaikuntam v. Kallapiran 23 M 612; than v. Saminathan, t3 M. 83, since 
Post nuptial expenses allowed in the same overruled. 

case in 96 H 497 (7) Acha liangunaki v. Acha Ramanuja ^ 86 

(4) €h. ii, Sec XI 29 , 30; Qulab. M. 728. 

chund V, Fulhart 8 I.O. (B) 748; contra Hwa (8) Galled “Sagai” 

V. Jmala (19X6) P.L.B. 27; 27 I 0 - 1008 (9) Asgar AH v. Mahahhat AH, 18 B.L R. 

(6) 3, 8. 80. (App.) 84. 

G, HC— 11 
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the only remedy is damages. Inhere cannot be specific enforcement of a 
contract t« marry, and for obvious reasons. Nor for the same reason, can 
another marriage be -restrained by injunction. (3) ]^or is there any case for 
damages consequential on the mere breacli of a contract of marriage as a 
Hindu father lias always tlie option to put an end to his daughter’s engagement 
should a more suitable match be available. This he is at liberty to do till 
the very last moment ; and wliere the ceremony is required and marriage is 
completed only with the Saptapadi or the taking of seven steps round the 
marriage pole then before this last irrevocable step is taken, he may break 
off the contract though if the seventh step is taken, the marriage is completed 
and be 9 omes indissoluble. 

425. Jurisdiction of the Court. — The jurisdiction of the court on the 
subject of Hindu marriages is limited mainly to giving effect to the ascertainment 
of facts and declaring them inter partes. But in contracts relating to a marriage 
the jurisdiction of tlie court is unrestricted by any consideration of personal law 
as all such contracts are subject to the provisions of the statutory enactments. 
So the court may award damages for a breach of contract to marry 
but since a party cannot compel another to marry him tliere can be no decree 
for specific performance. And where a marriage has in fact taken place 
the court will entertain a suit for jactitation of marriage, that is, a suit for the 
establishment of marriage relationsliip, such a suit for instance, as seeks a 
declaration that the defendant is or is not married to plaintiff or being 
married, whether the marriage is or is not valid, because it was procured by 
fraud or force or celebrated without the consent of the necessary parties or with- 
out the formalities necessary to render it a binding marriage according to Hindu 
Law.v*^) Should the court hold a marriage valid, it becomes necessarily enti- 
tled to restrain by an injunction the parents from marrying the bride to 
another person. Ihie question whether the plaintiff lias the right to l)etroth 
and marry a minor belongs to the domain of personal guardianshii) on which 
vlie courts undoubtedly possess jurisdiction.(^) 

A suit for damages for a breach of contract to marry is not cognizable by 
the Court of Small Causes. 


(1) Muljiy. Qonti, 11 B 412 ; TiMnbhat v. 
Timmarfya, 16 B. 673; Colog iihoun v Smither 
83 M. 417. 

(2) Shridh'xr v. Hiralal, 1 C. 74; TJmed v. 
IJagindas, 7 B. H 0. R (O 0.) 122 ; Pur- 
sheiam v. Pnrshotnmt 2l B 23 ; Ma v. Ngnie 
Yin V. Maung Po Taw, 7 Bur. L. B. 14 • 
28 I. 0. 376 - Ncwbtil V. Lad Kooer, 5 N. 
W. P. H. 0. R. 102 ; Contra Narad XU 35 ; 
38 S. B, E. p. 173 ordains forcible marriage 
of the recalcitrant bridegroom but not vtce 
versa ; but this drastic penalty is opposed 
alike to law and policy and is not saved by the 
.Bpeoiflo Relief Act (1 of 1877) S. 21 (6), the 
last illustration to which is exactly in point. 

(8) Purshotam Das v. Pur shot am Dast 
21 £. 28 (84) dissenting from contra in 
'Khcoshal v. Bhugwan, 1 Borr. 155* 

(4) Mit. II-II- 27 ; Umed Kika v. Nagin^ 
das, 7 B. H. 0. B. 122; Purshotam Das 
V. Purushotam Das, 21 B. 28 (30, 81); Kinji 
V, Barsi, 89 B. 682 (7-14) ; Per Westro^p 
C, J* in Umed v. Nagindas, 7 B, H, 0. B*- 


(O. C.) 122 (134); Narad XU 80.88; Yajna- 
valkya 1 66,6 ; Vashishth 2 Dig. 487; Katya- 
yan Tb 491; Mit II II, 27. 

(5) On this point there are local variations. 
In some places these steps are taken succes- 
sively into seven circles in other places, 
the pair perambulates seven times round the 
marriage pole, while in others the parties 
compile seven steps upon a stone. 

(6) Mir Azmai Ali v. Mahmudut -Nissa, 20 

A. 96 

(7) Bamsurn v. Bakhal boss, 1 W JSt, 412; 
Aunjona Dasit v. Prahlad Chandra, 6 B, L. 
R. 243 F. B. overruling contra Mamsdiran 

- V. Bakhal ib p. 244 ; Amijona v. Prohladh 

Chunder, 14 W. R 182 

(8) Venkatacharyuhi v. Bangacharyulu^ 
14 M 816. 

(9) Purshotam Das v. Purshotam Das, 21 

B. 27 <87). 

(10) Kalisunker v. Koylash Ohunder, 15 Ov 
888 . 
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Bight to marry. 


13 . Every man has a rij>ht to marry, and 
such right is not affected by infanoy or in- 
firmity. 


Synopsis. 

(J) Right to marry (426). (2) Competency to marry (427-429). 

426. Analogous Law. — Hindu Law which treats marriage as a Samsicar 
and as such a religious rite, naturally regards the male as marrying and the female 
as merely married to. From her standpoint the Uharmhars treat her as being 
the subject of a gift by her father to the bridegroom called “the Kanyadaii \ (l) 


427. Who may marry, — A Hindu marriage being a sacramental 
ceremony, every twice-born Hindu desirous of entering thediouseliolder’s estate is 
entitled to contract a marriage irrespective of iiis age, constitution and poverty. 


No deformity or disease, not even congenital impotency, can stand 
in the way of marriage nor leprosy or other loathsome and contagious disease. 


But since Hindu Law regards marriage in the nature of a gift by the father 
of his daughter to the husband, the latter may be an'^’Ldiot and even a lunatic, 
so long as his lunacy did not, at the time of his marriage, i)revent him from 
accepting his bride during the marriage ceremony and of understanding what 
was going on, 


There is no age limit. A boy of any age and a man up to any age are 
both equally competent to marry. 

428. The right of Bairagis (^) and Gosainsto marriages is now recogniz- 
ed and there seems no reason wliy a Nihang Gosavi should not enter the order 
of Grihasth by contracting a marriage. In doing so he merely breaks the vow of 
perpetual celebacy made to himself, but Hindu Law does not tie any one down 
to lifelong celebacy, and any custom having this effect would be ruled out as 
obnoxious to the rule restraining marriage. Buttliough a Gosavi can marry, 
it does not thence follow that he can thereby alter the devolution of property 
which he held on condition of continued celebacy. The property so held would 
devolve in accordance with the rules of the order and the nature of the grant. 

429. I'he illegitimate children of a Hindu have equally the right of marri- 
age and may marry in the caste if the caste people recognized them as still in 
caste. So may the dancing girls or Dasis attached to temples. 


(1) Lit. “gift of the daughter.’* 

(2) Monji Lai v. 0 handrabatit 88 0. 700 
(706) P. C, See per Woodroff, J. at p. 706 
affirmed O. A. at p. 706 Under English Law 
the marriage of a lunatic is absolutely void 
even if it takes place during a luoid interval. 
Turner v. Meyerr^ 1 Uag. Con. 41A l Marriage 
ot Lunatics Act 1811 (61 Geo. 8 C. 37) 

a Furushotam v Las Mani 21 B. 61 
Mouji Lai V. Chandrabai 38 C. 700 P. 0. 
Dial Da$ v. Dhianun (1914) P. R. 86: 
21 L 0. 982. 

(6) Bamhharti v. Mohanl Suraj- 

bharii 6 & 682 (684); Gitabai v. Shhbakas 6 


Bom. L. R. 31H ; Sattiadnnta v. Saranabagi 
18 M. 266 (270) Hhree Mahant Kishora v. 
The Coimbatore etc Co. 26 M. 79 (82): 
Chhoj'ju Qir v. Diwan 2y A. 109 

(7) Balgir v. Dhmdgir. 6 Bom L B. 114 : 

Oitahai v Shivbokos, Th. 818. ^ 

(8) Ib Centro aesuroed per Piggott, J. in 
8espur%\ Dwarka 10 A. h, J. I8l and per 
Rafiq, J. in Hamkishore v. Jagannath,!! A. L. 
J 738 (740) is, it is submitted, erroneous 

(u) Indertin V. Ba'»lasa7np,h^'M. 1,A. '141 
(169); Ttam-Knma.fi (Inre) 18 0 264 (268, 969J, 
(10) Kamakshi v. Nagarathnam^ 6 M, 161. 



232 


tHli HINDU Cor>K. 


[8. 14 


14 . No prescribed ceremony is necessary to constitute 
Preicribed oeremonies marriage, provided that if any ceremony is 
unneoessary. customary and regarded by the caste as 

essential, then it must be performedJ^l 

Explanation L — The cremony of Saptapathi is necessary (?) to 
complete a marriage performed according to the orthodox ^^^es, 
and that of Vivah Horn (^) is also usually performed, but their 
non-performance does not invalidate a marriage, if otherwise 
completed. 

Explanation IL — A marriage celebrated witli due cermoney 
is not invalid by reason of the fact that a party thereto was then 
an outcaste, '^) 

Explanation ///.— Co-habitation is not necessary to complete 
marriage, 

Synopsis. 


(1) Shastric cevetuonica (430-431). 

(2) Saptnpadt (432-433). 

(3) Present day ceremonies (434-435). 

(4) Consummation not essential f436). 

(5) Who can (jive in marriage 

(437-440). 

(6) Customary marriages (441-444). 

(7) Communal marriage rites (445). 

(8) Common marriage customs (446- 

449). 

(9) Relic of Niyog (450-451). 


Mo) Punjab marriage customs (452- 
459). 

(11) The Central Provinces marriage 

customs (460-462). 

(12) Second marriage when necessary 

(464). 

(13) Intercaste marriages (465-467). 

(14) Marriage of Hindus and non* 

Hindus (469). 

(15) Fictum Valet (470). 

(16) Remarriage of wives (471-473). 

(17) Remarriage of to idows (474-476). 

(18) (Jonditional marriages (478). 


430. Analogous Law. — The marriage ceremony follows that of betrothal. 

The shastric ceremonies winch are now out of vogue (7)are 
ShaBtrlc marriage elaborate and comprise the following : — (l j The selection of 
ceremony. the bride. (2) The wooers’ visit to the girl’s house the 

wooers being the younger brother or some near relation 
and friends of the selected boy, (3j Sacrifice when the girl’s father consents 
to the match, (4) The ceremony of bathing the girl. (5) Bridegroom elect 
visits the house of Iiis intended wife. (6) Pesentation of clothes and jewels 
to the girl. (7) Arghya at the marriage. (8) Homa sacrifice. (9) 

Panigrahan (or taking of the hand). (lO) The treading on the stone. 
(11) Walking round the nuptial fire. (12) Sacrifice of fried grain. (13) The 
Saptapadi or the taking of seven steps wliich concludes the marriage compact. 
(14) Carrying away of tlie bride to a new house (not the bridegroom’s). (16) 
Looking at the Pole star. Mandlik enumerates 27 such ceremonies (®) but he 


U) Aathikesavala v. tiamanujam 82 M. 512 
(519) Moosa fJnji v Paji AbddSO B. J97, 

(2) Strange H .L 12 . 

(8) Brindaban v. Chundra Kurmohr, 12 
C, 110 (ll8 ’ Venlcatacharyuht v lianga- 
eharifulu U M 816 (318) : Manu Vni~'227, 
2 Dig. 487, 188 

(1) Muthusmmi v. Masilavtani .20 M.L.J. 
94 ; 5 1. G 42. 


(6) Inderun v. Rawasmmy, l8. M. I. A 
141; Kamari (In re) 18 O. ^^61; it’, v. Madafi 
Oopal, 31 A 689 (691) 

(6; Anandachari, In re 9 M. 166 (470) ; 
Dadaji V Jt'uckhmahai lO B. 801 (811) 

(7) Mandlik H ndu Law p 401 ; Mtilliu- 
sawmi v. Masikimani 83 M 842 (848) 

(8) Mandlik Hindu Law, p. 401, F. N. 
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rightly observes that all tliese are greatly interlarded with custom, and that they 
are neither indispensably necessary nor invariably possible. “TJiere are places 
where hardly a qualified Brahmin priest is obtainable, and parlies have to impro- 
vise a ceremonial for themselves. Tliis is done by distributing Pan Supan, wor- 
shipping the household deities and the ceremonial Pothi (book) containing tlie 
rituar. The wliole gamut of these ceremonies is never undergone even in 
places where the Brahmins abound. 

431 . The ‘‘ nuptial fire” favoured of the Smritis is never lighted nor the 
Homa sacrifice invariably performed. Of all the ceremonies the one which is 
most insisted on and which has outlived the rest is the Saptapadi or advancing 
seyjen steps consisting in tlie bridal pair facing and approaching each other step 
by step till they ioin liands on completion of the seventh step which is then 
regarded as the final and irrevocable step, In some places the Bridhishradh 
is performed. 

432 . Of all the religious ceremonies prescribed for a Hindu marriage 

the ceremony of Saptapadi or the *‘Seven Steps” is 
Saptapadi. treated by the bmritikar^ as conclusive. Thus 

Mann says : — The relation of wife is created by the texts pronounced when the girl is 
taken by the hand. Be it known that those texts end, according to the learned, with the 
texts prescribed for walking seven steps. 

YashUhth says:- In connection with the formation of the relation of husband and wife 
agreement is first pre&ciibod Then taking by the band is prescribed It is said that mere 
itgreement is defective, and that of the two, taking by the band is indispensable 

Yama says : — Not by the pouring of water nor by the words of gift is the relation of 
husband and wife formed, but it is formed by the rite of taking the bride by the hand and 
when they walk together the seventh step. 

433 . The ritual so far as it extends to Saplaiiadi, may be divided into 
three parts : ( 1 ) the Vagdan or the promise to give ; f2j the aclj.ial gift of the 
bride or kanyadan ; and (3) the marriage rite which commences with taking 
the wife by the hand (panigrahanam) and ends with the seventh step Saptapadi 
taken around the consecrated tire. In tlie United Provinces this ceremony 
involves circumambulation of the bridal pair with their clothes knotted seven 
times round the marriage i)ole fixed in the centre of tlie shed or of the shed 
itself, while in the Punjab it means circumambulation round the Granth 
Sahib. 

But this is not the invariable form of taking the seven steps. In another 
place it is described thus : “The bride is conducted by the bridegroom, and 
directed by him to step successively into seven circles a text being recited at 
each step.” This is called Saptapadi. 

But whatever may be the variation in the mode of taking the seven steps 
all agree that with the completion of the seventh step marriage becomes irre- 
vocably complete. This does not, however, imply that it is a sine qua non to 
a Hindu marriage, and that it may not be otherwise complete. As a matter of 
fact Hindu marriage ceremonies liave of late become so varied and various that 
it is impossible to generalize about them. All that the law therefore requires is 


(1) ib., p m. 

(S) Sic T. Strange H. L., pp 7-8. 

(8) Maiiu Ch VIII § 27- 

(4) Brindabvn v. Chundra Kvrwokar^ 12 
0. UO (142). 

(5) Lit “Seven steps'* Skt & LAi-Saptum: 
Seven & padi pedes toot. 


(7) Cited in Ve'dcvtacharyulu v. Uanga^ 
oharyulu, 14 M. 316 (819) 

(8) Cited in 2 Dig. p 488. 

(9) 16., p. 819. 

(10) U. P. Census Report 1912 § 283 p 222. 
Ul) Cole. Essays 7, Asiatic Researches, p. 
808. 
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that whatever the ceremonies may be, they should be performed and not omitted, 
if their performance is essential co the completion of the marriage. 

434. Present day ceremonies. — It is now universally acknowledged thac 
the Shastric ceremonies have been almost entirely superseded by those which 
custom and convenience liave substituted in their place. So Shankar Nair, J., 
observed in a case : “Hindu lawyers prescribed various ceremonies to constitute 
a valid marriage. But tliose ceremonies in their entirety are seldom, if ever, 
performed. According to thcMu the Vivah Horn and Sapiapadi are 
essential. But it is notorious that marriages are performed in many castes 
without them, and it is now settled that if by caste usage any other form is 
considered as constituting a marriage, then the adoption of that form under 
those conditions prescribed by the caste with the intention of thereby complet- 
ing llie marriage union is sufficient. No other conclusion is possible if due 
regard is had to conditions in India.’* 

435. It is consequently clear that the essential and binding part of the 
marriage ceremony n\ust necessarily vary in different localities. 

" In the Punjab it oonsiats of tho phere. or oircuniambulation of the eacniioial 
which is held to imply tbe conaummatinn of the vews in the presence of Agni and the 
other saoridoial gods In the United Provinces the young couple walk round, not a fire 
but the marriage ?hed or pole. In the east of these provinces, and also in Bengal 
Bihar and Oriasi, the binding portion of the ceremony is generally the sindirdan, or paint- 
ing of the bride's forehead with vermilion. That this is probably a ^rvival of a blood 
covenant i*>‘ shown by the fact that amongst certain ca.stes, such as the Hari. the bride and the 
bridegroom smear each other with their blood, which they obtain by pricking their fingers 
with a thorn In Bombay the higher castes follow the practice of circumambulation. The 
lower cairtes. sprinkle rice over the bride and bridegroom, while some of Dravidian 
origin pour milk or water over tbe joined hinds of tbe young couple. In Orissa their right 
hands are tied together with kusa grass, or their left hands, when the bride is a widow. In 
Madras there are v.irious ceremonies, such as making them eat from the same dish, or 
knotting their garments together, or pouring water over them so that it runs from the man 
to tbe woman. But the most common is the tying of the tali, or necklace, by tbe bride- 
groom round the bride’s neck. The Brahmin bridegroom places the bride’s foot seven times 
on a mill'Stone, a symbol of constancy.’’ (i) 

These general observations admittedly do not exhaust the innumerable 
local, tribal and sectional variations to winch marriage ceremonies are liable 
from all of which the only conclusion possible is that stated in the section. 

436. Consummation not necessary. — Consummation is not necessary 
even under English Law to complete a jnarriage, which is complete as soon as 
the declaration and contracting words are spoken ; still less is it necessary 
under Hindu Law where marriage are usually contracted before the parties 
thereto have attained puberty. But though consummation is not necessary 
under law it may become so by custom. In that case the custom must of 
course, be strictly proved. 

According to Vashishih ‘‘ if a damsel at the death of her husband had been 
merely wedded (by the recitation of texts) she may be married again.*’ But 


(1) Lit. ** Marriage Sacrifice ” 

SJ) Lit. “ Seven Steps.** 

8) Muihusawmi v. Maiilamani^ 83 M. 
842 ; 6 I C 42 (46). 

(4) Census of India, 191L Vol 1, 814, pp. 
267, 268. 

(5) Marriage Act 1898 S. 6 (61 and 62 
vioeo. 68), 

(6) AdminiBtraiof-Qenetal v. Anand<whaH, 
9 M. 466 ; Arur Singh v. Mangal (1877) P. B. 


85 I is said that consummation was in ancient 
times essential to complete a marriage. G hose « 
H.L.(8rd Ed ) 789; This view is supported by 
the fact that a virgin widow could re tn^irty 
^Vashishth XVII 74) and a wife only passed 
into the gotra of her husband opi perfor- 
mance of tho consummation Homd 04^ 
mony. Hitanya Keshin Grih. Sutra, 8^ $. 
B. E.pp. 191, 198, 20. 

(7) Vashishth XVII-74. ' 
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this precept has no value beyond the fact tliat it reduces tl^e prejudice against 
the remarriage of such a widow. 

437. Persons entitled to give in marriage.— It has already been stated 
that the Indian Majority Act does not “ affect the capacity of any person 
to act in the matter of marriage, dower, divorce and adoption" W and as under 
Hindu Law the age of majority is attained on completion of the 16th year 
persons born below that age cannot be married except through their guardians 
whose right rests upon the following text of Yajnavalkya : — 

** The father, paternal grandfather, brother, klnstnen, remote relations (Sakuljas) and 
mother are the persons to give away a damsel — the latter respectively on failure of the 
preoeding* ** 

438. It lias been held that this order merely prescribed for tlie giving away 
of the child, and does not confer an individual riglit of betrothal in the order of 
succession declared. Though the father lias the absolute right of arranging for 
the marriages of his children no otlier paternal kinsman can in liis absence 
arrogate to himself die same unqualified authority without the concurrence of 
the mother. But in a conflict lietween the father and mother the father has 
doubtless a superior right. This right was put to a somewhat severe test in a 
case in which the father was convicted of theft and imprisoned for two years 
after which he deserted his first wife and married another. Three years later 
the wife negotiated for die marriage of her daughter to her own cousin, where- 
upon the father sued her for an injunction which the Court granted being 
satisfied that the father liad arranged for another more eligible match to tlie 
greater advantage of the minor and that Ins suit being in the interest of his 
child and his riglU to give his daughter in marriage being superior to that of 
the mother it could not be defeated by the latter. But, of course, if in such a 
case the marriage liad already been performed then it would not liave been 
cancelled merely because the modier had married without the father’s author- 
ity. A father may expressly or impliedly delegate his authority to another. 
Such was held to be tiie intention of the fatlier who having lost Jiis wife made 
over Ills daughter two years old to another person to adopt, who brouglit her up 
and at the proper age married her to tlie plaintiff. The natural father then se- 
cured possession of lier and married her to one Jacloo whom the plaintiff sued 
for the custody of his wife, and the court decreed the suit lioldmg that the father 
having by his conduct delegated his parental authority to anotlier, could not 
re-assert it to the detriment of the plaintiff to whom the girl had been i^reviously 
married by her putative father, 

439. Apart liowever, from the father and mother, tlie x>aternal relations 
liave the preferential right of arranging for the marriage of minors ('^) in the 
following order : — 

The father, paternal grandfather, brother, kinsmen, the Sakulyas— that 
is other paternal relations up to the tenth degree, and the mother. Tlie 
right is then said to vest in the maternal grandfather, maternal uncle, and 
other maternal relations in the order of proximity. 


(1) AofclX of 1876. 
m I6,S.2(a). 

(8) l^awmsevayam v. Amiamalai i M 
0. Ei 889? Bmigonaiki , Bamanuja 36 
M. 728; Bamkore v. JamnadaB, 37 B. 18. 

(4) Nanabhai v, Janardhan 12 B. 110 
^(120, 121); Bam Bunsee v. Soobh Koonmr 1 


W. B. 82l ; (iolamee v. Juggesaurt 3 W. B. 

198. 

(6) Khushal Ohavd v. Baimonit 11 B. 247; 
Ohaei v. SukrUt 19 A. 516. 

(6) Oolamee v. Juggeaaur 8 W. R. 198, 

(7) Kaaturi v, Pannalal^ 38 A, 620, 
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But tile question of priority loses its impotance as soon as the marriage 
is performed. Tn the absence of force or fraud, the marriage will then be 
upheld on ground of factum valet, if the consent thereto was given by a 
legal guardian such as the motlier without consulting the father. (1) 

440 . A step-motlier has no right to give in marriage, ( 2 ) and indeed, 
excepting the parents with wJiose authority the Courts are loath to interfere, the 
authority exercised by more distant relations is subject to the supervision of 
the Court, which as the supreme guardian of the state, is entitled to intervene 
whenever it will be in the interest of the minor to do so, and in doing so it 
may consider the minor’s own wishes if she is sufficiently old to study her own 
welfare. 

441 . ( Custom may influence the form of marriages or it may legalize the 

alliance not in consonance with the normal law. In the 
Customary Marri- one case it reduces modifies or altogether dispenses with 
the performance of the prescribed or any ceremonies. In 
tile other case it sanctions inter-marriages between diffe- 
rent castes or sub-castes or permits the remarriage of women already married 
or of widows. In its solicitude for upholding marriage contracts law suffers every 
community to follow its own notion of a valid marriage, and if it is only sure 
of the factum of marriage it even presumes that it has been performed with 
the requisite sanction of custom. In this respect it views custom with unwonted 
indulgence. Such marriages may be groui^ed under the following heads : — 

(i) Those in which custom moulds the form 450-463j, 

(ii) Inter-caste marriages (i 464). 

(iii) Marriages between Hindus and non-Hindus (§ 467). 

(iv) Remarriage of wives (§469-471). 

(v) Remarriage of widows (§ 472-47 -I). 

fvi) Conditional marriages (§ 476). 

442 . It has already been seen that of the (‘ight forms of marriages enumer- 

‘ ated by the Smntikars, the Brahma is the most favoured. 
Customary Forms. Jt js still currents so is the Asur form. But since 
these two forms only differ on a single point, viz,^ whether 
the bride is gifted or sold it is clear that they take no note of the fact that 
widow remarriages have since been again legalized and the bonds of caste 
have again been loosened. Moreover, there remain the ceremonies. 

Besides the Brahma and Asur forms, another old form— the Gandharva--is 
said (^) to still survive. The voluntary union of a maiden and her lover, one 
must know to be the Gandharva rite which springs from desire and has sexual 
intercourse for its purpose. ’’ The essence of this form lies in the absence 
of all ceremonies. 

448 . But there are marriages which are held to be perfectly valid, though 
they require no religious ceremonies. Such is the Karewa marriage in the 
Punjab which is marriage with the brotlier or some other male relative of the 
deceased husband and is contracted without any ceremony at all, but is never- 
theless held to be valid and to confer upon the parties all the ^Mghts of a valid 


(1) Gha$i V. Sukru, 19 A. 515. 

(2) Bam Bunsce v. Sodbh Koonwor, 7 W. E. 

821. 

(8) Shridhar v. Hiralalt 12 B. 480 (485, 
486). 


(41 Chunilal v. Surajramt 88 H 4®8 (487), 

(5) Brindavana v. liadhamani, 12 M. 72 
contra-, Bhaoni v. Maharj Singha, 8 A. 788w 

(6) Manu, III.82, (8 Cole. Dig- p. 606), 
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marriage. (0 The Kafao Dhureexha marriage prevalent amongst the Jats <2) 
and Lodhis of the United Provinces appears to be (jiute similar. So a 
form of Gandharv in a Tipperah caste is completed “ by the worship of the 
goddess Tripoora and taking santi-water (or the water of absolution).’’ (^) The 
wife so married admittedly possesses an inferior status. So does the ‘‘Dagger 
wife theit is to say the wife wlio is merely married to a dagger of her husband 
who being usually a person possessing a mucli higlier social status does not 
stop to marry in person. The Anand marriage customary amongst the 
Sikhs is completed by the Kharat or an offering to the deity coupled with tlie 
recitation of a text c died Anand. Still greater laxity marks the marriages of 
Jat Sikhs amongst whom not only inter-caste marriages but marriages with- 
out any ceremony at all arc quite common and customary, and as sucli re- 
cogni'-^ed as valid by the courts, So a mere mutual consent is all that is 
required to constitute a Buddhist marriage, and such consent may be expressed 
or implied by conduct or reputation. ICven a permanenc concubine acquires 
the status of a wife. (9) thal the Privy Council recognized such an 

alliance as valid marriage shows how elastic is the term marriage’’ when 
applied to persons only subject to their customary law and such examples arc 
not unfamiliar to tlie Indian Courts dealing witli cases of even such high caste 
people as the Gour Rajputs of Cawnpur.l^®) 


M4. The Punjab and Malabar marriage customs reduce marriage to a 
mere figure of speech. The Punjab customs not only permit of inter-caste mar» 
riages but they permit of marriages such as the Ohadar Andazi and the Karetva 
which are mere sexual alliances which custom recognizes as lawful marriages.(^*) 
So is the Samhandham of Malabar in which all that is necessary is the 
consent of the girl and her guardian followed by cohabitation. There are 
several varieties of Samhandhams, amongst which the PodamuH form is said to 
take the pride of place, being one in which the bridegroom makes the 
ceremonious present of a cloth to a bride. It is said that these marriages 
have been reprobated by the courts. But this seems lo be a mistake, 
for the reports of cases prove otherwise, Sucli mock marriages are 

equally in vogue amongst the Newars of Nepal. ^1^) 


(I) Aiithikesavalu v. Hamanujarnt 3*3 M. 
613 (514 615, 51B). 

(3) RattiRau Punjab Custom ar> Law (7tb 
Ed.) 75, p. 141 and casds there cited. Tup 
per*fl Customary Law, Vol. 2-96. 

(8) Pooran Mul v. Toolsi, 3 Agra 350 ; 
Bahadur SingK 4 N. W. P. H. C. R. 128. 

(4) Kesree v. Samardhan, 6 N W P H C R 
94. 

(6) Chakrodhuj v. Beer Chunder, 1 W R 
194 Bajkumar Nohodip v. Birchnndra, 25 
W R 404 (414) 

(6) Ramammi v. Sundarlingasami, 17 M. 
433 (480). 

(7) Deo d. Joggomohun v. Sanmcoovtar, 2 
MorDig 41 S C 8 I. D (0 8) 797 (799). 

(8) Chandeingh v Mela (1897) P. R. 73; 
Maria v. Kanhya^ (1908) P. R. 72* Azkaur 
Savaminkh, (1910) P. R. 79 ’ Hurdial v. Kali 
Bam, (1911) P. R. 06. 

(9) Mi Me V Mi shwa Ma, 89 C 492 
P. C. ; lb„ p. 606 P. 0. 

(10) Lachman Kuar v. Mardanaingh, 8 A. 
148, 

(II) Aekaiir V • Sawansingh, P.R. 79; 
n I. 0. 1009. 


(12) Report of the Malabar Marriage Com. 
mission l894, pp. 21-7 4, 98 

(13) Census of India 1911 Vol I 8 294, p. 
242 foot note (1); see Moore Malabar Law and 
Custom, p. 75. 

(14) Census of India, 1911, Vol. I, § 294, 
p. 243. 

(15) For Bengal, Bibar, Orissa and 8ikbin, 
See Census of India, 1911 Vol 5, Part 1. Ch. 
Vll, Part 1, §§ 62^-689, pp 314-348 Foi 
Bombay lb Vol. IX Part 1, Ch VIII. deala 
with caste and tribes but no marriage customs. 

The Madras part Ib Voi XII similarly deals 
with the religion and caste (ch. IV and XI) 
but not with their marriage customs. 

The U. P and Oudh part Tb Vol. XV de« 
votes a considerable space to the description 
of marriage customs. Ch. VII, §§ 212-209, 
pp. 207 229. The Punjab part Ib Vol. XIV is 
a most illuminating record of castes, reli* 
cion and marriages of the Hindus — As to the 
fast see lb Vol. XI V. PI;. 1. Ch. VII Bs. 884- 
384, pp. 26l Si94. 

For C. P See Jb Vol. X, Pt. I, Oh. VH, 
§§ 160-196, pp, 13M51. 
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M5. Commonal Marriage Rites. — The Court?; only decide fiuch cases as 
come before them. But the ethnographic records of India contain a detailed 
arrount of the matrimonial customs of the various communities which constitute 
their present day law on the subjec l. It is impossible to pass them all in review 
here J but a sliglil indication may be given to the buried treasure found in these 
works whi(!h art‘ useful alike to the lawyer who has to determine the validity 
of a marriage as to the student of ethnography who has to compare the move- 
ments of the human mind. 


The Report of tlie census of India devotes a considerable portion of 
its descriptive volumes to the marriage customs of the various communities 
and localities. A perusal of these shows that in spite of the Shastric prohi- 
bition of the sale of brides, amongst the lower classes, who mostly live by manual 
work and to whom a daughter is as useful as a son, the i^arents customarily exact 
a solatium for the loss of her labour from the husband. Amongst the higher 
castes whore the males are the wage-earners and women relegated to the per- 
formance of household and even menial duties, their loss is more easily endured 
and where the law of supply and demand is not a disturbing factor the parents 
willingly part with their daughters for nothing and amongst the well-to-do they 
pay a handsome price for purchasing an eligible husband. And as to the 
marriage rites the bulk of the people follow the time-honoured, old usage regard- 
less of the Shastric sanction or anathemas. 


M6. But a few leading incidents are common to all customs, whether 
European or Indian, Hindu, or non-Hindu. The husband 
^^customs selected is invariably a few years older than the bride, 

and the marriage rites are performed in the parental home 
of the latter. Amongst the Hindus marriage is universal, and it is so amongst 
all other races who affect Hinduism. All Hindus strive to marry off their 
daughters before the age of puberty and strange devices are often resorted to in 
order to comply with the letter of the Shastric law. Failing to secure an eligible 
husband the girl is made to go through a mock marriage with an arrow a 
flower or a tree, W the real marriage being performed later with the husband, 
Wherever widow re-marriage is sanctioned by the caste it is invariably treated 
with disfavour and at companied by the ceremony of applying vcrmillion to the 
woman’s forehead and putting bracelets on her wrists. (*^1 But the usual 
ceremony accompanying a virgin marriage is not much more elaborate : the 
Sindurdan or the smearing of vermillion on the bride’s forehead or on the parting 
of the hair being generally regarded as the essential feature of the marriage 
ceremony. It is probably a survival of the blood covenant between husband 
and wife and has a wide vogue even amongst people and races whose con- 
nection with the Indo-Aryan civili;?ation is not readily apparent. 

M7. Polygamy is everywhere common and it was in its worst form rampant 
in Bengal where, however, Kulinism is now a decadent institution. Instances were 
at one time not uncommon of orthodox Brahmins living by their marriages. Lest 
they should forget their numerous wives Who were often a hundred or more , 
number, they used to maintain a register of their marital engagements and 


(1) Bdngal Censas Report, 1918, Ft. I, §§ (B) Fengal Census Report 1918, Ft. 1 1 

647. 648. 641 : widow marriage is very oommon in; 

(9) Tribes and Castes of Bengal, Vol 1, Orissa, 16., § 648. 
p.415. (I) §840, Vj,; 
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periodical visits to tl)eir fathers4n-lawto receive their customary gifts upon winch 
they maintained themselves in luxury. They noted down for thcit private infor- 
mation their numerous progeny which they saw rising around them, and to 
whom they likewise looked forward for filial recognition and support. 
Kulinism is now dying out but it is not yet extinct and tlie last census report 
records three cast*s in whicli the husbands owned 60, 8 and 4 wives, the 
husband of the last batch being an M. A. and U. L. (1) 

m. The Brahmos .nxe monogamists but their number is inconsider- 
able. The total numbef of marriages ce*lebiated under the provisions of the 
Special Marriage Act (-) during the decade 1901-10 being only 335 out of which 
in 34 cases only were tlie brides widows. (S) 

M9. As regards the prohifnted degrees, Hindu Law proliibits the inter- 
marriage of Sapindas. Now taking this term to include persons whose common 
ancestor is within six degrees iif the male and fom degrees on the female side, 
it excludes no less tlTan 2, 121 possible relalioiispwTiile the Christian table of 
kindred excludes 30 for any one person. The higher castes follow the Hapinda 
rule by limiting it in practice to 4 and 3 degrees iii the male and female line v 
respectively ; while the lower castes everywhere follow the tide of thumb 
which they have made for themsehes, that there should be no inter- 
marriages between the Ghachcfdy Mamertiy Phiipkeray and Mausera ’ relations 
which prohibits a man marrying any one in the line of either his uncle or aunt 
on either the male or female side. This again is cut down in practice 
to mean that a man may not marry into any family into which 
any male relative has married so far as the connection is lemembered. 
Ordinarily this carries the prohibited degree to three generations or say, a 
period of 60 years. (*) 

450. In all parts ol India where widow marriage is customary the first re- 
fusal is given to the husband’s younger bi other after whom 
Relic of ancient other relations arc given a choice. In this lespect this 
custom follows a custom not only confined to the Hindus 
or to India but to all primitive societies wlioiegard the 
wife as property belonging to the family over whom one could asset! the 
individual right of inheritance. 'The Niyog custom is definitely based on the 
idea that the wife is proiieity and that the husband using it authori/es another 
to perform on her an act, of w hich he could have aulhori-^ed the performance 
in his life time and the sons are his, because they like the mother, are his 
property, being born of her. 

461. Marriage by purchase and marriage by e.xchange arc common 
throughout India, and in the United l^rovinces such marriages are even custo- 
mary amongst Brahmins, IMarnage by capture was atone time common. It 
could not persist after the Penal Code and the only survival of the custom is 
now to be found in the fact that the husband goes nioimted and armed 


iX) J&. §664., 

(3) Aol III of 1872. 

(8) Bengal GensuH Report. 1918. § 641. 

(4) U. P. Ceneus Report, 1912, Part 1, § 
919, pp. 211, 212. 

(6) ThB practice of Lev irate was cum toon 
gmonget the Jewe^ See Peuteronomy XXy>6* 


10, Lev. XXV 26: Bengal Report, 646 ; U. P. 
Report, § 222. 

(6) See Art “Lorirate*' in Hastings' 
Dictionary of the Bible ; also *‘Levirate" iu 
Encyclopacd la Untannica, 

(7) U. I'. OeoeUB Report, 1912, § 281, 
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and captures his bride in a niock battle. This custom is not confined to the 

Hindus, noi, indeed, to India. 

452. The Punjab is a province of customs and amongst them the marriage 
customs both tribal and territorial greatly differ. But the 
essential features of Hindu customs equally persist there. 


Punjab marriage. 


Islarriagc is universal and regarded as a sacrament. Infant marriages are 
customary, tlie majority ol girls being married between the ages of 10-15. 
Girls are as a rule sold as iheic is a shortage of ^\omen the price varying 
according to the inatuniy of the bride. A girl aged 8- can be had fur nothing 
but afterwards tlie price payable is Rs. 100 fur each year of the girl’s age, 

Rs. 900 for a girl of 9 years old and Rs. 1,000 if 10 years and so on. Every- 
where the girl is looked upon as a valuable asset. 

453. The ortliodox marriage ceremonies are thus described (1) '‘The 
ceremonies begin with the usual worship of Ganesh and other gods after which 
tlie sacrificial fire is lit. (2j 'fhe father of the bride is then requested by the 
priest to give his daughter to the bridegroom. Me accepts the proposal and 
with his dauglUer seated on his left knee and his right hand full of water, a 
little rice and kusha grass makes a sacretl offer of the girl, with all the jewelry 
and equiiiment which have been previously gifted to her, to the bridegroom, 
wlio accepts her with due formality ; after which the girl’s father demands a 
promise that the Kumari (virgin) given to him must be taken by him in con- 
stant companionsliip in the performance of his duties and the enjoyment of 
wealth and other pleasures. Tlie promise is duly made. This is the hanyadan, 
(3) Then follows the panigrahan, whicli is known as hathleva and consists of 
the couple grasping eacli other’s hand to mark t le union, and certain Vedic 
hymns are recited. The gods who have been invited to the sacrifice are 
asked to bear testimony to tlic sacred tie. At tliis stage is performed the 
ashmarohan, the pair placing one foot eacli on a stone in token of the firmness 
of the ground on wliich they are going to tread in their married life. (4) The 
pair then, with clasped hands or with the ends of their garments knotted 
together, go seven times round the sacrificial fire. This ceremony is called 
pherc and implies the consummation of tlie vows in presence of agni and the 
other sacrificial gods.’’ ^^1 

454. These ceremonies were originally pet formed by the Sikhs as well, 
who used to employ the Brahmins to officiate at theii marriages. Later on 
it became usual to supplement this with the Sikh ceremony which 
is now the sole marriage ceremony performed by them in their marriages. 
A Sikh marriage may now be performed in the old style, or it may 
be performed in the new style called the Anand marriage. The leading 
binding ceremony in each is however the same, viz.^ the circumlocution of the 
pair four times round the Granth Saliib ticcompanied by the reading of hymns 
by the Sikh priest. These liymns are called the Lawans. v8) 


456. Widow marriages though deplored are none the less more frequent 
WMn in Punjab than anywhere else. The ceremony most 

ihe^unjab. * prevalent amongst the Hindus and Sikhs is that called 
the Karao or Ghadar andazi in the Eastern Punjab 
and Karewa or Chadar Pana in the rest of the province. This marriage 


(1) Punjab Census Report, 1912, pt. 1, Ch Religion Vol. 2, Oxford 1909 ; also in tbe 

VII §§ US, 319. p. 272. Punjab Cenaua Report, 1912, § 865, pp. 27?, 

(2) Ih. 278. ^ ; 

(8) Translated in Maoauliile’a “SikU 
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is completed with little or no ceremony at all. Where a brideprice 
has to be paid the husband merely takes the wife home after payment 
and it is considered sufficient to mark the commencement of their matrimo- 
nial relation. But where a ceremony at all is performed, it consists of the 
widow usually dressed in red taking her seat by the side of her husband over 
whom a Brahmin, a Sadhu or an elder of the brotherliood spreads a wliite 
chadar or a sheet after whicli the husband either places a rupee in his bride’s 
hand or presents her with bracelets, and nose and eai -rings or some* other 
emblems of wedded life. 

486. Mock-marriages are equally customary in the Punjab but they 
usually take place when the widower wishes to marry a third wife, that number 
being considered inauspicious or when the horoscope of the girl foredooms lier to 
early widowhood. The object the girl is married to is either a Bar or Pipal tree 
or to an animal or some inanimate object such as a sword, dagger, arrow or 
the like. 

487. As to marriage within the proliibited degrees tlie orthodox rule is 
honoured here more in the breach tl.anin its ol)servance. 'The Ihinjabi Hindus 
avoid only two gotras, one’s own and that of the mother’s father ; small 
groups avoiding only the collaterals, i.e.» only the fathers goira, (^) and mar- 
riages by exchange are common throughout the Province. 

The Sikh marries in his own caste ordinarily avoiding only the collaterals 
of the father and the mother’s father, 

488. The Saptapadi is performed in the Punjab by the pair walking seven 
times round the sacrificial fire with clasped hands or with the ends of their 
garments knotted togetlier. The Sikli perform only four circuits round the 
granth Sahib. (8) It will thus be seen that the se\'en steps of Manu ha\^e in 
places developed into seven circuits round the fire or round the pole or round 
the marriage mandap. The original se\en steps are however still taken in 
many localities whether face to face or with joined hands or clothes tied to- 
gether with a knot. Certain castes still retain the initial ceremony of making 
the pair walk seven steps, the bridegroom’s father in the Punjab placing gold 
and silver under each step of the bride. 

489. Polyandry exists in the Kiilu division, the Simla Hill states and to a 
smaller extent in the ISIahan, Mandi, and Suket states. It is confined to the 
lower castes though Rajputs and other castes do not abjure it. The polyandry 
generally practised is of the fraternal type, known as Tibetan, all the brothers 
in a family having usually one joint wife, but distant relations and even persons 
belonging to different families agree to share a wife in partnership. (10) The 
husband visiting the wife has to leave his shejes or cap at the door .wliich is 
notice to the other husbands that the wife is “engaged.’ 

(1) Baker v. Mahtalesing (1879) P. R 88, (5) 16., § 374. 

Mula y. Chnndo (ISSO) P, R. 26; Lachu y. (6) but Khatris perform only 4 and 
Dahingh (1896) P. K. 8;i ; Chaiidsingh v. Aroras 8 rounds 

Mela (1897) P. R. 73 ; Ualiphmr v. T<dli, (7) Called “Pheraa” (rounds) or “Parkar- 

(1918) P. R. ^J9; 18 I. C. 98. m«is’* (circuuiambulations). 

(3) Pnniab Census Report, 1912. § 869 (8) Punjab Census, 1912. Pt. 1, § 856. 

(8) Ib, § § 871 878 (9) Punjab Census, 1912, Pt. 1, p. 276 

> <4) Tbe Mohyal Brahmins marry into F. N. 
the family of one of tbe collaterals of tbo (10) i6., § 878. 
father, 16 . § 874. 
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Polygamy is, as usual, prevalent throughout the Punjab, and the number of 
wives is regulated by the wealth and status of the husband. 

Divorce does not appear to be custoniaiy amongst the Hindus, Sikhs and 
Jains. 

460 . The leading features of the marriage customs in the Central Provinces 

« 4 1 o resemble those of its neighbours, the Bihar and the United 

Ylnces *marria^e The leading idea of the highevSt caste is to 

custom. make a gift of their daughters to husbands of the lower 

to exploit them for money. The Kunbis will take Rs. 20 
for a daughter before she reaches adolescence, after which she is given away for 
nothing. Exchanges are common while service is taken in lieu of cash 
where the husband is too pour to afford it. 

461 . The binding portion of the marriage ceremony in the Hindi speak- 
ing districts is the Bhauwar ceremony which consists of the bridal pair walking 
round the miniage shed called the Mandtoa. In the Maratha country this 
ceremony is not usually performed and the marriage rite is completed when the 
sheet suspended between the bride and the bridegroom is taken away and 
the rice is thrown over them. Amongst the tribes the Jihanwar is usually per- 
formed, but the binding ceremony is the afiixing of the \ermillion mark on the 
forehead of the bride which concludes the marriage.^^^ Marriage by capture is 
symbolized by the Gond and the Mudia aborigenes. 

462 . Widow re-ma^riage is customary not only amongst the Shudras but 
also amongst the Maiathas who claim an equal status with the Rajputs. 
The ceremony W'liicli is usually performed at night includes one symbolic of the 
supersession of the rights of tlic ex-husband and the changing of clothes and 
bangles. If a bachelor mariies a w^idow he usually has to go through the 
ceremony of a mock-marriage with a tree, an arrow^, or a ring. A widow may 
not marry any one of her own father’s gotra or within the degree that would be 
prohibited to her as an unmarried girl. A member of her deceased husband’s 
family has a prior claim. 

Divorce is customary and may be obtained by the husband for adultery of 
the wife and by the wife if she is deserted by her husband. But in practice 
where women are greatly in demand, they are free to re-niarry as often as they 
desire for a new husband. Such re-marriages are customary even amongst 
the Jadams of Hoshangabad who claim to be a branch of the Rajput race. W 

483 . It will thus be observed how different are the local customs regulating 
the relation of the sexes. Peyond a certain common ideal which underlies all 
Hindu society the divergencies in practice arc as remarkable as if the various 
groups had owed no allegiance to a single system or religious ritual. And yet 
we find the Sliastras (luoted for what is marriage, and all marriages submitted 
to a single test, as if all Hindus were amenable to the prescribed rituals, and 
totally free from the influence of their communal usages which have at the 
present day almost entirely overlaid the orthodox conventions. 


(1) 0. P.Censui Bepott, 1912, S !?&. 

(2) Ib., § 176. 

(8) Ib., § 177. 


(4) 76., § 178. 

(b) U.P. Census Beport, 1012, j 179. 
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It cannot be too often repeated that the Hindu Law tliat the court*; are 
enjoined to apply is not the Hindu Law of the epic age but the law as it stands 
modified by usage, and in the matter of marriage, usage is all in all. 

Second marriage 464. Amongst most people the ceremony of marriage 
when necessary, begins and end*^ with the pei formanc(" of a single ceremony. 


This is the real marriage. Hut where it is perforVned before puberty, a 
Oownaor Pathoni miscalled a second marriage usually marks the advent of that 
event. But this is usually a quiet ceremony and one which is by no means 
essential to the completion of marriage. But it might he possible that by 
custom, before any conjugal rights could be asset ted, a second ceremony of 
marriage was necessary, though the Hindu Law requires no such ceremony. 
In a case in which this custom was alleged the plaintifis suit for possession of 
his wife was thrown out on the ground that the evidence disclosed that the \vife 
was free to re-marry till the second marriage was perfoiim’d, and the plaintilf s 
failure to perfo m it, disentitled him to the relief which he claimed. 

468. Inter-caste Marriages.— The history of the origin and growth of castes 
and their inter-relations has already been given in the General Introduction 
( §§ 206-217) from which it will be seen that in the Vedic times when the »deaof 
caste was only taking root, inter-marriages between Aryan males and the 
Shudra females were not interdicted and were even connived at. But later on 
when the caste ascendancy grew and the four castes became more distinctly 
marked, inter-caste marriages still continued to be customary ; though they 
began to be treated with growing disfavour < 2) and so Manu ordains that the 
Dwij should preferably marry in liis own caste, at least Ins first wife though 
he may take other wives from the caste next to his own. but this rule does 
not appear to be inflexible and Manu anathematizes a Brahmin if he takes a 
Shudra woman as his firs wife. W In a later age this practice was exalted 
into 'a moral law and inter-caste marriages increased m disfavour with the 
increase of caste independence. Sulvcastes were formed the members of which 
followed the example of the greater castes. But this ferment was mainly 
confined to three separate castes. Though tlie Shudras were technically within 
the pale of Hindu society, in reality they continued to remain outside it. 
Consequentlv inter-caste marriages amongst them continued unchecked by tlie 
rising tide of popular opinion against them. .\nd their legality is now will 

established. 

166. But even amongst the twice-born, both pure and mixed, such marri- 
ages have obtained a foothold in the Punjab where tlie 
Inter-oMte ooBto- inter-marriages of a Rajput man with a Khatri woman 
Mary marriages of ^ Ksha man with an Aishya woman have been 

upheld and so the Calcutta High Court has upheld the 
marriage of a Vaidya husband with a Kayasth mother as supported by a 
local custom prevalent hi Tipperah and the Allahabad High Court had to 
concede both the legality and validity of inter-caste marriages between a 
Brahmjjx.'aad._a Kshatriya woman as supported by the local custom m 


* (X) Boolchand v Jnnoh4$t 26 W.R. 386 

, m in 1. 18. 

( 8 ) 16 ., 111 - 12 . 

viSffi) XndiTun v. BofUdsawwyi 18 M.I.A. 141t 
V Qanju 22 B, 277 ; Mahan- 
V* GangavAt 11 Bosn. L, R. 822; 


Contra Narain v, Bakhal, 1 C. 1. 

<6) Haria v. Kanhaya (1908) P R 72. 

(7) Khaifu v. Fahirchand (1909) P , R. 67? 
2 1. 0. 944 

(8) Eamlal v. Akhoycharant 7 0. W N. 
619. 
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Nepal. But both the courts of Bombay and Allahabad have held as invalid 
a marriage of a Brahmin woman with a Rajput man (2) much less with a 
Shudra man. W 

Inter-marriages between mixed castes are permissible and since 
illegitimate children are held to possess no caste, inler-niarriages between them 
are equally unolqectionable. 

It has been held in Burma that there could be no valid marriage 
between a Hindu male and a Burman Buddhist female. 

467 . At the present day all over India inter-marriages between sub-castes 

even wlieii not customary are generally condoned on pay- 
Inter marriages be* ment of a small fine. But nowhere are such marriages 
tween sub castes. considered as void.^*^! The present tendency is to eliminate 
all interdiction against sub-caste marriages ^B) and to make 
the connubial limit extend as far as the commensal. In fact this tendency is 
generally ohservabh* in all castes, it will be thus seen tliat tlie ban on inter- 
marriages is caste the, direct result of the growing caste exclusiveness. They 
are least common where caste-conservatism is most rigid. For instance in the 
Punjab where caste has never taken a strong hold on tlie people, inter-caste 
marriages are quite common. But where, as in the United and the Central 
Provinces and Plediar, caste is all in all, inter-castc marriages are highly 
reprobated. But nevertheless there is no Shastric autliority against inter-sub- 
caste marriages, least of all for territorial interdiction which forbids a Brahmin 
of the North to marry into a Brahmin family of tlie South, and the Kayasths 
of Bengal to intermarry with the Kayasths of the adjacent Bihar. 

468 , The four rules deducible from the Shastras which still survive in the 
customs of the people are then these ; — 

fl) All Shudras can intermarry. (10) 

(2) Persons belonging to the same primary caste may intermarry 
notwithstanding any practice against such marriages. (B) 

(3) Persons belonging to tlie mixed and new castes may intermarry 
if permitted, to do so by their own custom. ^2) 

(4) Wliere inter-caste marriages are permitted by custom they only 
permit hypergamous marriages, /.<?., they permit only men of the higher caste 
marrying women of the next lower caste hut not vice versa, (l^) 


(1) Padam Kumar i v. Suraj Kuinnri, 28 
A. 468 (161 ) 

(2) Lakshmi v. Kalian Singh, 2 Bom. L. 
R. 1281 S$spuri v. Dwarka, l6 A. L. J. 181. 

(8) Bai Kashi v Jamnadas, 14 Bom L R. 

647. 

(4) Daryai Singh v. Narpat Singh, 13 O. 
0. 876 

(6) Sukkho Y. Bamcharant (1892) A. W. N. 
27. 

(6) Maung Man v. Dermo^ 8 L. B. R. 244 

(7) Census for India. 1911, Vol. 1, S. 472, 

p. 868. . 

(8) ^ Bengal Census Repoit, 190l, p 856. 

(9) * Inderun y. Bamasawvty, 13 M. I. A. 
14D Fakirgauiu v. Oangi, 22 B. 277 
Mahantawa v. Gangawa, 83 6. 698 (697). 

(10) Inderun v. Hamastoamy^ 18 I. A. 


141 (158. 169) .* Ramnmani v. Kulanthai, 14 

: v. Sundaralinaa^ 

snUi,17M. 422 (430, 431); Muthusa^rA y. 
Masilamani, 33 M. 342 .* Fakir Gauda v. 

v. Gangawa] 

83 B. 0.^3 . Upoma v. Bholaram, 16 0. 708 
Contra Nnrain v. Unkhal, 1 C. 1. 

(11) See § 437. 

(12) Hamlal v. Akh')y, 7 C. W, N. 619 ; 
Darayisingh v. Nepalsingh, (inO) 13 0, 0. 
875 • 9 I. C. 71 , 

1 Bon. l,.n. 

144 V. Sundardiinffasami], : 

17 M. 422 (180) , Shepuri y, JDI / 

A. L. J. 181 » 16 I. c. 222; Lakshmi 
RalMnsmgh, 2 Bom. L. fi. 128 ; Bai JCmSS , 
v.Jammdas, U Bern. h. B, 817 16 

133, ; 
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469. As regards the intermarriage of Hindus with non-Hindus the ques 
tion is one, again, of custom. A Hindu may marry a Chris- 
MavHage of Hindus tian woman re-converted to Hinduism. U) P2ven without 
and non Hindus. re-conversion there is a possibility of a legal marriage 

if the lex loci permits it. So a Hindu may validly marry a Christian lady in 
England as the law of England does not prohibit intermarriages between Chris- 
tians and non-Christians but not a Burman Buddhist in Burmah. (^) 
Sikhism is a proselytizing creed. A Mahomedan may be converted to Sikhism. 
Consequently where a Sikh of position was shown to have co-habited with a 
Mahomedan woman and there was evidence to show that he was anxious to 
make her his lawful wife the Court presumed Jawful marriage presuming at 
the same time that the woman must have been converted to Sikhism inas- 
much as there was neither a legal nor a customary bar to such conversion. 

In case of conflict between persons belonging to different religions the Courts ! 
apply the rules of justice, equity and good conscience presuming the lega- • 
lity of a marriage if in fact it was performed. 


470. Pactum valet. — The legal maxim-guod fieri non dehuit factum 
valet has a recognized place in the application of Hindu Law to cases of 
adoption and marriage (9) to cure a mere irregularity in form or an 
immaterial defect, as where the adoption or marriage is irregularly performed 
or where the rule against the adoption or marriage of a particular person is 
simply directory and not obligatory. But the maxim is one of wider applica- 
tion and applies to condone formal defects and disobedience of rules which are 
merely directory and not imperative. 


lY. Remarriage 
wivei. 


of 


471. Hindu law regards woman as designed by nature to create a son. 

She was, therefore, to submit herself to Niyog if her own 
husband was unable to beget one. Polyandry was then 
customary if it was not then the established rule. The 
twice-born were the first to denounce polyandry and Manu speaks of the 
practice as a tradition. He, however, found it still extant in the lower strata 
of society. *‘On failure of issue by the husband, if he be of the sefvile class, 
the desired offspring may be procreated either by his brother or some other 
Sapinda, on the wife who has been duly authorized. ' Human jealousy cor- 
rected this custom and Niyog fell into disfavour, but the function of woman 
was yet declared to be the same. Upon marriage her individuality was 
lost in that of her husband. “ No sacrifice is allowed to women apart 
from their husbands, no religious* rite, no fasting ; as far only as a wife 


(l) Muthusami v. Masilamani, 83 M. 

m. 

(а) emty V. Qheitv, (19C9) P. 67. 

(3) Maung Man v. DaramOt 8 L. B, R 
2U. 

(4) Dually Kuar v. Fatti, (1918) P.R. 99^ 
18 I. 0. 930 : Sodlie v, Sleersing (1895) P 
a. 60 ; 8hiX>diUa v. Bela, (1900) P. R. 60. 

(б) Badamea v. Fatima Bi, 26 M. L. J. 
260 (264). 

(6) Inderun v. Bamasami, 18 M. I A. 
141 (168) * Lopez v, Lopez, 12 C. 706 (782),* 
Lueae v Lucas, 82 C. 18? (191), 

(7) “What should not be done, yet being 
/4(!^ne, shall be valid” is a qaalidoation of 
tim general maxim quod ah initio non valet in 

traeiu iemp^oris non convalesoii, (That which 

^ G. HC — 13 


is bad in its commencement, does not 
improve by lapse of time.) 

(8) Baje Vyankatrav v. layavantrao, i 
B. H. 0. R. (A. C.) 191 .* Ourlinga v. Bama, 1 
Bom. L. R. 226 P. 0. * Sukhbasi v. Quman 
Singh, 2 A. 366 P.B.' Ganga Sahai v Lekhrnj 
9 A. 260: Beni Prasad v. Hardai, 14 A. 67 
P. BJ Chinna V, Kumara, 1 M. H. 0. R. 
54 : See under Adoption. 

(9) Diwali (Bai) v. Moti 22 B. 609 ; MuU 
chand v. Bhudia, Ih, 812 (S15). 

(10) Balusu V. Baluau, 22 M, 398 (416) P. C. 

(11) Manu X.66 
12) Ih„ X-64-66. 

18) Jb.,X 66.68. 

(14) J6., V-161. 
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honours her lord so far slie is exalted in heaven.*’ Ev^en should her lord 
predecease lier, she should not icmarry, thougli tliis was merely a moral 
precept. But a widow who from a wish to bear children, slights her deceas- 
ed husband by marrying again, brings disgrace on herself here below and 
shall be excluded from tlie alxxle of her lord, The growing Puritanism of 
the age soon carried the position assigned to the wife to its logical end. As 
she was the better half of her husband she could not out live him. Widow 
marriage was inconsistent with this ideal of wifely duties. The higher castes 
to whom these precepts were addressed soon made them a part of their custo- 
mary law, but there were yet tliosc to whom the first impluse of nature was 
superior to social conventions. 

472. 'They continued to remarry widows if they could not find virgins and 
so in time, widow remarriage became supported alike by ancient tradition and 
modern necessity. It will be observed that inter-caste marriages, divoice and 
remarriages of women are most customary amongst communities where caste is 
weak, and women scarce. Such is the case in the Punjab where all such 
marriages have always existed side by side. Where, however, sacerdotal influ- 
ences have been long at work amongst the ignorant proletariat, as in the United 
Provinces and BiJiar, wliich have been the strongholds of orthodoxy such 
marriages are held in disfavour and are merely confined to the Shudras and a 
few mixed or other upper castes. It will be obserxed that in castes which 
tiermit of widow remarriages, the husband’s brotlier, younger and sometimes 
elder, has the first refusal. This is a relic of fraternal polyandry, traces 
of which still remain botli in tlie Aryan and tlie non-Aryan communities all 
over India. Only a few such cases can come under notice of the Courts. 
But further information can be obtained from the Census Reports which 
record the result of a syst(Mnatic in(]uiry made on the subject. The local customs 
on widow remarriages widely differ. In the Central Piovinces and Berar they 
were regarded as a nuisance and the Zamindars had established a custom to 
distribute all widows amongst the aboriginal tribes. But as the demand for 
them gre\v, they began to be sold and when the British Government succeeded to 
the Mahratha rule the Zamindars considered it a grievance that their one source 
of revenue was curtailed by the insertion of a clause in their patent that they 
shall no longer traffic in widows, 

473. Amongst several custom ridden castes wives are permitted to 
remarry with or without the consent of their husbands. “ Where women are 
greatly in demand, they are correspondingly free to decide with whom they will 
live, and in a caste of as high a status as the Jadams of Hoshangabad, an 
endogamous branch of Rajputs, it is said that a woman sometimes has as many 
as nine or ten husbands in the course of her life.” The Courts however 
decline to succour runaway wives, holding the consent of the first husband 
essential to the validity of a second marriage. In many cases the consent or 
acquiescence of the husband is considered essential to the dissolution of the first 

(1) V156 1,011 females. The U. P. hss 902, Ben^l 

(2) Jb. X 59; according to some a second 970. Bombay 912 per 1,000 ; Ib. 266, 260. 

son may be so procreated, lb. X-6l, | ft) in the Punjab and 0. E 866 Census ef 

(8) There is a great dearth of females in ] India 1911, Vol. 1 §§ 292, 298; in Soutbem 
the jpunjab*' Census of India 1911, Vol. I § / India Ib, § 291. 

282 p. 208 the average being 811 to per (6) Census of India, 1911, Vol. 1, 5 299, p, 
thousand males. In Bihar and Orissa females 2i6. 

preponderate, their number being 1,0U to (6) Census of India, 1911, Vol. t., 997, f 
thousand males. The G. P. runs close with 297, p. 245. 

1,019 per thousand J so does Madras with its ; 
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marriage, and till its dissolution the woman is not free to remarry. In short, 
in these castes remarriage recognizes the custom of divorce ; the husband 
being awarded a solatium in the shape of his marriage expenses, while 
the new husband celebrates the occasion by a caste dinner, called the 
MaTti Jiti feast, that is a feast which symbolizes the death of the wife to 
her former husband and lier becoming alive to the new one. Sometimes 
a writing called Chod Ghitti is given to the wife to enable her to gel 
remarried, while in some cases the husband, though not a willing party to liis 
wife’s remarriage, acquiesces in it on terms. Certain castes permit remarriage 
of wives upon desertion by their husbands. The Courts uphold all such trans- 
actions in which remarriage follows upon a divorce W or desertion, Some- 
times the wife remarries with the permission of the elders of the caste but in 
this case if the husband remains recusant, the elders have neither the power to 
decree a divorce nor permit a remarriage, and any custom which transfers 
this power from the husband to his castemen is unreasonable and immoral, 
legalizing adultery which, the Courts would not enforce. The 
remarriage of wives is quite customary amongst tlie Shudras, ('<) but it is 
not unusual amongst even the twice-born castes, e.g.^ the Sompura Bralimains of 
Ahmedabad, the Lodhis of the United Provinces, the Lingayat Baiiias of 
the Southern Provinces and many castes, high and low of the Ihinjab, which is 
the greatest latitudinariaii as regards the custom regulating the relation of the 
sexes. 


474. It has been already seen that the remarriage of widows was at one 
time not only customary but even obligatory (ij § 27 -ZS). 
Remarriage of It has also been seen how in course of time this practice 

widows. fell into desuetude till the pendulum of custom having 

swung to the opposite extreme of enjoining and even 
ordaining the self-immolation of the newly made widow with the lx)dy of her 
husband (§ 55j. These Vedic and Shastric tenets, it seems, remained con- 
fined to the twice-born, and amongst them to a few. The British Government 
abolished the practice of Sati and once more legalized the reniarriage of 
widows in quarters in which it had fallen into desuetude. 

But apart from the Act, widow remarriage was always customary 
amongst the Shudras. It was customary even amongst some of the higher 
castes of which the pat marriages of the Mahrathas and the Natra marriages of 
Guzerat are familiar examples, while the same custom has been traced up to 
the Gour Rajputs of the United Provinces and the Sompura Brahmins of 
Ahmedabad. Of all widow marriages the marriage of the widow to the 
deceased husband’s younger brother is that most favoured and one which needs 
least ceremony everywhere. It is the modern relic of an ancient custom which 
was at one time a feature of Hindu society (§ 28). 


(1) Lit **d6ad and alive.’’ 

(3) Lit. Letter of Release” 

(3) Steele’s Law of castes, p. 168 el seg ' 
]^g V. KareoUt 3 B. H. C. R. 117* Hahi v. 
0ot>ind, 1 B 97 (Ilf) Sri Bam v. Inchi H A. 
L. J. 711 ; 21 I.O 818. 

(4) E. V. TJmu 6 B 136; Virasanijagpa v. 
Budrappa, 8 M. 440 

(5) Ba% Ugri v. Patel Purshotiam, 17 B 
400 (406, 406). 

(6) JBegv. Kareon, 2 B. H. C. R. U7 ; 
Narayan v. Laving, 2 B. 140 ; Uji v. Hathi 

. Lalu, 7 B H. C, R. (A. 0.) 438. 


(7) KJiemknr v. Vmai SJianlcar, 10 B. H. 
C. B. 381. 

(8) Kesareey. Samardhan, 6 N. W. P. H. 
C. R. 94. 

(U) Virasangappa v Itudrappa, 8 M. 440 
(451) 

(10) Widow Remarriage Act (XV of 1866); 
Civil Marriages Act (III of 1872). 

(11) Lachman v. Mardan Singh, 8 A. 134, 

(12) Khemkar v. Umai Shanker, 10 B* H. C. 
R. 881. 
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476. Customary marriages of Hindu widows were wholly insufficient to 

check the growing evil resulting from the surplus of un- 
Hindu Widows* Re- married widows, which attracted the notice of the Legisla- 
marriage Act, 1866. which in 1856 passed an Act “ to remove all legal 

obstacles to the marriage of Hindu widows.” (1) This Act 
merely supplements the custom, by legalizing the remarriage of widows in 
cases when their remarriage would have been opposed to custom. The result 
of this Act coupled witli custom is to establish the right of all Hindu widows 
to remarry ; though the result of remarriage under the Act determines her 
interest in her late husband’s property. In other words, while a widow 
remarrying by custom may retain her first husband’s estate if so permitted by 
custom, one who marries under the Act must of necessity forfeit it because it 
is so provided therein. The act was never intended to vary the existing 
custom in favour of remarriage or any of its legal incidents. It was merely 
intended to enable widows of those Ccistes to remarry who by their custom were 
prevented from remarrying, and it is only to those and those alone that the Act 
extends and applies. If her estate is from its very nature limited and its 
enjoyment conditioned upon her remaining unremarried tlieii her remarriage 
would necessarily determine her estate. 

477. Statutory right of divorce. — Though a marriage under Hindu 
Law is indissoluble and apostacy furnished no ground for its dissolution, still in 
the case of converts to Christianity divorce may be secured in accordance with 
the provisions of the Native Converts Marriage Dissolution Act of 1866, if in 
consequence of a party’s conversion to Christianity, the other party repudiates 
or deserts the other for the space of six continuous montlis. In that case 
the former may sue the latter for conjugal society, and on the respondent’s 
refusal to co-habit for a period of one year allowed by the Court, the Court may 
dissolve the marriage which may, moreover, be dissolved even without the 
locus penitemtee for a year, if the marriage was not consummated owing to the 
fact that either party was then iinpubes. (^) This Act has not the effect of 
widening the door for divorce, but merely prescribes and provides for a 
dissolution where ii) either party, is after marriage, converted to Christianity ; 
and (ti) the desertion or repudiation is solely due to such conversion. If the 
repudiation or desertion was then due to cruelty or adultery and not to con- 
version, the Court cannot entertain a suit for dissolution under the Act. t®) 

A dissolution under the Act does not affect the status of children. (^0) 

(1) Act XV of 1866. In the whole of 78 Banjit v. Badha Bani, 20 A 476 t 

India no fewer than H per cent, of the Qajadhar v. Ka^nsi\la 81 A 161 : Mu}a v. 

females aged 16-40 are widowed. Amongst Partab, 82 a 489; Abdul Aeie Khan v. Nirina 
the Hindus the proportion ia 12 and amongst 36 a 466 ; Ashrafi v. Jshrit 11 A. L. J, 688. , 
Mahomedans 9 per cent ** Census of India (8) Maiungini w Bam Hatton Boy ^ 19 0, 
1911, Vol. It 846 p 273. The widows of 2S9 } Baiul y. Bam Surant 22 0. 689 (696) ; 
all ages number 17 per cent of the total Oouricharan v. Sita^ 14 0. W. N. 846 ; 

female population as compared to 9 pec oent Muhammad v. Mankuar, 2l 0. W« N. 906 , 

in Western Europe. ‘When we consider this Murugnyi v. Viramakali, I M 226 ; Vitta v. 
distribution by age, the dificrenoe becomes Chatakondu 41 M 1078 (P, B.) Vithu v, 
still more striking, for while in Western Oovinda, B. 921; Joharmalv. Nainsukh^ 9 
Europe only 7 pet oent of the widows N.X. B* 88; See jposf under " Inheritance*’, 
are less than 40 years old, in India 23 per (4) Act XXI of 1866. 

oent are below that age, and 1*3 per cent (the (6) J&., S. 12. 

actual number exceeds a third of a million) (6) 16., Ss. 4, 5. 

are under 16, an age at which in Europe (7) /6., S. 16. 

no one is even married 16. 830 p. 266. (8) 16., S. 18. 

(2) Har Saran v. Nandi 11 A. 880 ; (9) 16., S. 26. 

Dharam Das y. Nand Lai (1889) A. W. N. (10) 16., S. 27* 
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478. A marriage is absolute, irrevocable and unconditional by law. 

But it may be rendered conditional by custom. Such 
Conditional mar- a custom was proved in a case in which a husband had 

riages. sued for restitution of conjugal rights which the wife 

resisted on the ground that slie liad not become his married 
wife for which a second ceremony on her attainment of puberty was required, 
and this contention was upheld. In another case, the marriage was in the 
nature of an exchange of children wlio were married wdien only a month old 
on condition tliat the son s father should provide a girl to be married to the 
wife’s brother. The Court upheld this mutual bargain holding it justified by 
the possible paucity of women. 

But while a marriage may be contracted so as to take effect only upon the 
fulfilment of a condition precedent, it cannot be cancelled for any breach of 
condition made for its cancellation. 1^) Nor can it be conditioned by an agree- 
ment to live apart. 

marriage expenses of all members 
of an undivided family are a legitimate charge 

on its property. 

479. Analogous Law. — Marriage being a Scimakar and an obligatory 
religious duty binding upon all tlindiis, wliether Dwijas or SJuidras, male or 
female, it follows that the expenses of marriage constitute a family necessity 
for which its property may be validly aliened or charged. Tliis liability is 
common to every manager whether the father or any other co-parcener or 
whether the estate is in tlie hands of a qualified owner such as a Hindu female. 
But of course, this amount must not be out of all proportion to the require- 
ments of the case. Even the expenses of the second marriage of a male 
co-parcener are so chargeable. The right to such expenses does not rest on 
contract. The liability is created by Hindu Law and arises out of the moral 
relation of the members of the Hindu family. 

.Y^.**** I©. Every marrias^e is subject to the fol- 

degree. lowiiig conditions, uanicly : — 

{a) That the parties thereto must not be within the prohibit- 
ed degree of relationship ; and 

(b) that if the parties thereto are IM'ijos, they must be of 
the same caste. 


(1) Kateeram v. Gendlieneet 28 W. B. 17b 

(2) Boolchand v. Janckee, 26 W. B. 386.' 
Baiugri v. Patel Purshottam, 17 B 400 (406.) 

{$) Baiugri v. Patel PurskolafUt 17 B 400 

(406). 

(4) CJia^ircm V, Nathi^ (1900) P. L.R 198. 
(6) Krishna v. Balammallt 84 M 898 
(6) Sundarabhai v Shiv Narayana, 32 B. 
Bll Kameswara v. Veerachnrlu, 84 M. 422 ; 
Arunaehellam* v ArunacMlam, 10 I. 0 (M) 
285; Marina v. Doddisetii^ (1911) 2 M. W. N, 
880i Seeni 4'^mal v. Angamuthu^ 1912 M. W. 
N. 99 ; Qopalakrishna v. Venkatanarasa, 87 


M. 273 : Pohumal v Naroomal,6 S. L. K. 246: 
19 1.C. 836' Yelamonchih v Yelamanchili, 19 
M L. J 666' 4 1. C. 1069' Nandan v Ajudhia, 
82 A. 826 • F. B. Contra Namasivayavt v. 
Annamal, 4 M. H 0. B. 389 .* Seshammal v. 
Munisami, Mad unrep. Cited in Sundari y 
S'ubramania, 26 M. 606 ' Vaikuniam v. 
Kallapiramt 23 M. 612 ; Oovindarazulu v. 
Devarabhoila, 27 M. 206. 

(7) Baghunaiha v Damodra, (1910) M. 
W. N. 396 ; 6 I. C. 720 ; Nandan v. Ajvdhia 
82 A. 326 (882) P. B. 
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Ex'pUinatiun I. — The prohibited degree of relationship for the 
purpose of marriage is regulated by custom. 

Kx'idauaiion II — A person shall be deemed to be within the 
prohibited degree of relationship whose marriage is opposed to 
common morality. 


lllusiraiionty, 

(а) The Shastras prcsoribe that; Dwijas’ sous who are Sapindas, Gobrujs or who belong to 
the same Pravar should not intermarry. A. a Dwija wishes to marry B, who is related to A« 
The validity of their marriage depends upon the usage oi the caste. 

(б) A has married B, who is his own sister'd daughter. The marriage is valid as it is 
sanctioned by custom. 

(c) A Kshatriya marries B. who is the illegitimate daughter of a Ksbatriya father. The 
caste people recognize it as a valid union. The marriage is valid. 

Synopsis. 


(1) Prohibited deqrGaa of marriaqe 
{480-4H3). 

(i2) Meamnij of Sapinda (484'480). 

(3) Who are Sapiiidas (486-489). 

(4) Got raj as (490). 


(5) Samauapravaras (491). 

(6) English rules of prohibited degrees 

(497) 

(7) Shattric rules, how far binding 

(498-501) 


480. Analogous Law. — 'J'he following texts on the subject of prohibited 
degrees are to be found in tlie Smritis. They are all conflicting, many of them 
too wide, and none of general application. 

Manu.— “ She who is neither his father’s nor mother s Sagoira or Sapinda is commend* 
ed for the nuptial rite and holy union amongst the twice born classes.” ’'But Sapinda 
relationship ceases in the seventh degree from the mother and the father” W 

Vishnu. -- “No one should marry a woman belonging to the same Gotra or descended 
from the same Itishi ancestors or from the same Pravars. 

Nor should he marry one descended from his maternal anoestor^ within the fifth, 
or from his paternal ancestors within the seventh d^^gree ” 

Yajnavalkya.— Let a man who has finished his studentship, espouse an aus- 
picious v\rife who is not defiled by connection with another man, is agreeable^ nou-8apinda, 
younger in age and shorter in stature, free from disease, has a brother living, is bom from 
a different Gotra and Fraver and is beyond the fifth and seventh degrees from the mother 
and the father respectively.’* 

Narad Persons of the same Gotra and Pravars are ineligible for marriage up to the 
fifth and seventh degree of relationship respectively on the mother's and father’s side.*’ 

Gautam. — ** A marriage n ay be contracted between persons who have not the same 
Pravars and who are not related within seven degrees on the father’s side or within five 
degrees on the mother’s side, 

Vashisth — " A man may marry a damsel who is the fifth and seventh in degree pn 
the mother’s and the father’s side respectively.” G) 




m-6 

2) Ib V-tK) 

(8) XXIV-IO. li; 7 8. B 
(i) 1.52, 63 


E., pp. 106, 107. 


(6) XII 7. 

(6) IV 2-6 ; To th« gams effect HMit.- ' 

(7) Cited in Mit. Note on Ynd. 1.^‘ 
(Fanitti Ed.) p. 110. 
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Paithinas.— *‘He may marry a damsel related to him beyond three from the mother an d 
five from the father.’* C^) 

Yrlhat-Manu.— “ She who is not connected by pMa or water, is fit for marriage among 
the twice-born classes as also she who is distant by three Gotras.” 

Mitakshara.--'' Sapinda relationship arises between two people through their being 
connected by particles of one body.’* 

*' Asapinda ” : — She whose pinda or body is samana or common one, is called a 
sapinda ; who is not a sapinda, is an Asapinda ; such a one (he should marry). ** Sapinda” 
relationship arises (between two people through their being) connected by particles of one 
body. Thus the son stands in sapinda relationship to his father, because the particles of his 
(fatner’s body having entered his). In like manner stands the grandson (in sapinda relation- 
ship) to his paternal grandfather and the rest, beoause through his father, particles of his 
(giandfatbet’s) body have entered into his own Just so on (the son, a sapinda relation) of 
his mother, because particles, of his mother’s body have entered into his own Likewise (the 
grandson stands in sapinda relationship) to his maternal grandfather and the rest, through 
his mother. So also is the nephew a sapinda relation of his maternal aunts and uncles and 
the rest, because particles of the same body (the materml grandfather) have entered into 
(his and theirs) * likewise (does he stand in a sapinda relationship) with paternal uncles and 
aunts and the rest* 

So also the wife and the husband (are sapinda relations to each other) because they 
together beget one body (the son) In like manner, brother’s wives are also sapinda relations 
to eaoh other, because they produce one body (the son) with those severally who have sprung 
from one body. Therefore one ought to know that wherever the word sapinda is used, 
(there exists between the persons to whom it is applied) a connection with one body either 
immediate or by descent ” 

In the explanation of the word sapinda, it has been said that sapinda relationship 
arises from the oiroumstance that particles of one body have entered into the bodies of 
persons thus related, either immediately or through transmission by descent. But inasmuch 
as this definition would be too wide, since such a relationship exists in some way or other, 
amongst all men in this world that has no beginning, the author says— Fifth and seventh 
removed from the mother and father respectively.*’ 

Kauetubh lays stress on the subject of the prohibited degree being essentially one of 
custom. He says 

” Thus it is established that even in the Kali age, marriage within the prohibited 
degrees is not sinful, if it takes place in families or countries where the alternative of the 
narrowing of the Sapinda relationship has prevailed through several generations, and if it is 
in aooordanoe with such usage.” 

Kaustubb allows marriages of damsels within even three degrees 
declaring that even a female of the fourtli or tliird degree on either side 
may be married in accordance with the usages of the country or family.” 

So Mandlik observes The question of a proper or an improper 
marriage is, therefore, always one of usage, to be determined according to the 
people’s achar (practice) and not by mere texts of greater or less antiquity.” (^) 

481, Within the prohibited degree the Shastras interdict all marriages be- 
tween sapindas. But this restriction is too widely disqualified as it does exclude 
no less than over 2,000 relations as compared to 30 relations amongst Euro- 
peans. Communal and territorial customs have consequently greatly narrowed 


(1) Ib. p. 110. Full text given by Balam 
ghftW Ib., p. 118. 

(2) Cil^ by Bftghuuiindan 

(8) Sametor Kaustubh cited in Mandlik’s 

S* x. p* 418 


(l) Samskar ICauBtubh cited in Mandlik’a 
H. L p. 4l6. 

(5) Mandlik’s H L. p. 414. 

(6) Yajnavalkya Lii : Mit Ch. Ill 
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tile circle of proliibited degree. Tlie position of women remains as it ever h, as 
been liefore, one of dependence, r^rctounneaw describes this subjection b£ 
woman as a mark of the earlier stages of civilization the development of which 
strengthens the woman’s rights resulting in the recognition of the institution of 
divorce. It has already been seen liow women were classed as chattels in the 
patriarchal age (§§ 28, 29). That notion accounts for the several matrimonial 
customs which are neither peculiarly Indian nor, indeed, are they solely confined 
to Hindus. The woman is still a chattel and her marriage, even in the most 
approved form of Brahma marriage, is luit a gift of her by her father to her 
husband. Here marriage is not a con tract but a sacrament with a special 
purpose, but there ari' sacraments in which the gift may comprise a cow, a 
horse or any article of utility or value. The wife passes into the gotra of her 
husband and is appropriated by his family as its own. Her primary purpose 
in life is to beget a son. It is immaterial what means are employed so 
long as that object is achieved. Hence the practice of Ntyog or the Levirate 
which was customary not only amongst the Jews but even among other primitive 
nations uninfluenced by the Aryan culture. There could be no divorce for 
divorce implies a freedom of contract in which the rights and obligations are 
reciprocal; but the rights in a Hindu marriage are all unilateral and the obliga- 
tions such as they were, were at first merely moral. If the wife was vicious or 
borei female children the husband could discard her ^3) though he is bound to 
maintain her. The evil propensities of women must be curbed by keeping 
them well employed in the performance, of household duties. The sytsem 
of polyandry which is a iiartnership in woman is another outcome of the same 
view. And to it is traceable the preferential right of marriage of the 
husband’s brother and his other relations to strangers, upon the wife becoming 
a widow, in whom these relations were regarded as possessing the right of in- 
heritance. Tlie absence of any reciprocal rights justified recourse to poly- 
gamy, which though originally qualified and limited, became in time absolute 
and in theory unlimited. 

482. J'Tom these facts it will be seen that if the sapinda relationship be 
taken to determine the prohibited degree of relationship for the purpose of 
marriage then it would extend to eiglit degrees both on the fathers andmotlier’s 
side according to Manu, seven and five according to Yajnavalkya, six and 
four according to Vashisth and five and three according to Paithinasi, which is 
yet too wide if judged by the higher customary practice of the people, 


(1) Evolution of marriage and family, pp. 
247 248. 

(2) Manu, III :i7, Yad. LVIII, Mit Ch. III. 

(8) Manu IX 77 84 Yad. V. 62 53. 

(4) Yaj. 74 

(5) Manu, IX 10, 11. 

(6) All the Bmritikars recognise the re 
marriage of wives and widows upon desertion 
by, or death of, the husband. Manu 1X.76 * 
Gautam XVIIM5, 17: VAshisth. XVII 78,79: 
Praaar, IV-30: Narad. XII 97 : lb. XVlII- 
16, 17 ; Yajnavalkya, Chap I 86 however 
impliedly condemns widow remarriages while 
the Mitakshara gloss thereon counsels self- 
immolation or Sati citing a text of a Vyas 
whose identity and text are both unascer- 
tainable But numerous other authorities- 
Bankha, Angiras and Harit are cited in sup' 
port of the same practice See Mit. Aobar 


Kand (Panin i Press, Allahabad 1918), pp. 
167-175 for quotations from them and others 
in support of the practice 

(7) This is now generally admitted-See 
Sarkar’s H. L (3rd Ed.) p. 67 ; Mandlik*s 
H L p. 426 "outsiders can hardly form 
a correct notion of how present usage has so 
changed the old structure that but little 
remains of the old texts ; and this change 
must in each case be carefully ascertained 
from practice.’' 3o Sarkar says; "There is so 
much divergence between the sages as welt 
as between the commentators on the subject, 
that it would not be safe to enforce their 
views as binding rules of conduct” Ib p. 95 
He then states "the golden rule of prohibited 
degrees to be the practice of the people *’-15. 
p 6S. 
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§ 88 . But the sapincla prohibition is not the only one that stands in the 
way of the orthodox marriage, for the parties must not belong to the same Gotra 
or Pravar. These three rules are independent and the fact that a party is not 
a sapinda does not make him marriageable, for he may be a Gotraj and failing 
both, he may still be of the same Pravar. It is said that tlie two latter prohibit 
tions apply only to the Brahmins, since both the Kshatriyas and the Vaishyas 
have neither a Gotra nor a Pravar but the Mitakshara lays down that the Gotra 
and Pravar of their family priest are theirs, and so they too are subject to the 
these limitations. But the Shudras are stated to be subject only to the sapin- 
da prohibition, as they have neither Gotra nor Pravar. (2) 

Meaning of Sapin* 484. The three terms Sapinda,” ‘‘ Gotraj ” and 
***'• “ Pravar” used by the Smritikars require explanation. 

The word Sapinda ” in its etymological sense means one who is 
of the same “ pinda”. 

The w{)rd ‘‘ Pinda” is a word of uncertain import and may, among other 
things, mean either a body or a ball. The Mitakshara understands it in the first 
sense, Raghunandan tlie accredited writer of the Bengal School understands 
it in the other. According to the one it means relations who are related to 
one another by reason of the fact that they possess particles of the same body. 
According to Raghunandan the word indicates relations of a person with 
whom when deceased, he partakes of the obsequial offering of the rice ball. 
This view is forced and far fetched, as will be seen in the sequel while dealing 
with inheritance. 

488 . According to the Mitakshara meaning, all human beings would be 
sapindas of one another, as all possess some particles of the same body in 
common. This was realized by all the smritikars who had, consequently, to 
reduce that term to a term of art by ascribing to it a limited and restricted 
meaning. As such, “Sapinda” becomes a technical term, and must, wherever 
used, be understood not in its primary sense, but in its limited and restricted 
sense as meaning pe^'sons related through a common ancestor, 3, 5, or 7 
degrees remote according to the different views of the Smritikars. Taking 
them up to seven degrees, as approved by the Mitakshara, the sapindas of a 
person would be his six male ascendants and descendants in the male line of 
each of the six male ascendants — altogether 48 primary relations. But these 
are not all. The lawfully wedded wives of these relations as well as of the 
person himself, are his sapindas, since the sacrament of marriage effects the 
physical unity of husband and wife. 

488. The term Sapinda ” Gotraj ” and Pravar ” are explained in the 
Mitakshara. Referring to the prohibition against sapinda 
Who is a Sapinda. marriage the author of Mitakshara observes that that 
term must be understood as limited to the fiftli and seventh 
degree removed from the mother and father respectively. Without any such 
limitation all people of the world would be sapindas of one another. 
**Thus the six ascendants beginning with the father, and six descendants begin- 
ning with the son, and one’s self counted, in each as the seventh, in each case 


(1) Mit. Note on Yaj. 1*52 (Panini Ed.) p. (8) See Daya Bhag, Cb. XI-S.VI 83 : and 
106. disousdion on the subjeot under “ Inherit- 

(3) Mit. (Panini Ed.) p. 106. anoe.” 

G. HC*— 14 
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are sapinda relations.” ''So also beginning from the mother and counting her'^ 
father and grand-father, etc., till the fifth ancestor, is readied is the meaning of 
the words fifth from tlie mother.” (2) But in the case of children of hypergamous 
marriages (called Amiloma births), the sapinda relationship extends only up to 
the third degree. 1^) 

487 . The following table gives the simplest example of this prohibite 
relationship. 

A. 


2 S 

2 S 

3 D 

3 1) 

4 D 

4 S 

5 S 

5 D 

6 D 

6 S 


Here 6 D cannot marry 0 S because 6 D is within seven degrees on her 
father’s side related to 6 S. But in this case if 6 S were a female, then 6 D 
could have validly married 6 S liccause 6 D would then have been more than 
five degrees remote from her mother related to 6 S through their common ancestor 
1 A. But even in the days of tlie Mitakshara this prohibition was held by some 
to go too far. PaitliinaSi is quoted by the Mitakshara as laying down that a ' 
damsel may be espoused who is beyond the third on the mother’s and fifth on 
the father’s side. In this view 4 1) could have validly marry 4 S. On the 
other hand, Mann prohibits marriages up to the seventh degree on either side 
which lie lays down as the last degree of the sapinda relationship. (®) 

These relationships were at one time explained only to refer to the ques- 
tion of marriage. So they do, but they liave been held equally to control 
inheritance . 

488 . In laying down the limit of sapinda relationship the Smrttikars follow 

the canonist rule of computation at variance with the civi- 
Special mode of lian rule followed in Sections 21 and 22 of the Succession 
counting. Act. The former start counting with the propositus who 

counts as one degree, while the latter exclude ihft proposiins 
in their calculation. Consequently, when in tlie foregoing texts the sapinda 
relationship is declared to end with the 5th, 6th or 7th degree, it means that it 
ends with the 4th, 5th and 6th degree according to the modern method of com- 
putation. 

489 . The sapinda relationship described in the ritual section of the Mitak- 

shara has been lield to apply equally to inheritance. But 
fiaplndas and Ban- when dealing with that subject it w ill be seen that the term 
£buB the same. Bo7idhu is ohen used in a sense differeni to sapindas. 

For the present it may be noted that the tw'o terms are 
synonymous and were so intended by Narad who in defining the limit speaks 
of the Sapindab a . Baiidhus, (S) 


(1) Mit. (Panini Ed.) p. 110. 

(2) ih, p. 110 : To ihe flame effect 
Vaflbiflth, VIII-2 ; Gautam, IV.2.6, Vishnu 
XXIV-IO; Narad, XII-7. 

(8) 16., pp. 110, 111. 

( 4 ) 16., p. no. 


( 5 ) 111 § 6 . 

(6) V § 60. 

(7) Bamchemdra v. Vinayeh 42 0. 884 (p* 0.) 

(8) Xll 7. This sense is lost in its ttaiiflla* 
tion in 88 8. B. E. 186. See text in orlginsl 
cited in Sarkar's H. L. (8rd Ed.) p. 74. 
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4fl0. Secondly, some sacred texts prohibit, intermarriages of QolTa^s. 

What is tJien a Gotraj ? In theory all the twice-born 
(2) OotraJ people, according to some, only the Brahmins, are descend- 

ants in the male line from certain Bishis or sages who are 
the accredited progenitors of tlic race. All descendants from this common Rishi 
bear a single family name, in the same way as all descendants in the male line 
from Smith and Brown bear those surnames. Gotrajs are thus persons 
entitled to the same surname. According to a text cited by Raghunandan there 
were originally 8 such progenitors, and thei’ names are Agastya, Atri, BJuirad- 
waj, Gautam, Jarndagni, Kashyap, Vashisth and Vishwamitra. But many of 
their distinguished descendants Jiave founded new families and new Gotras so 
that the number of such secondary Ciotras runs into millions. Every twice-born 
owns one of these primeval procreators as the founder of liis family, and as 
several thousands of families make the same claim, it follows that Ciotraj relation- 
ship offers a formidable impediment to the establishment of connubial relations. 
This relationship is of course, a purely artificial one and its artificiality is 
acknowledged in tlie Mitaksliara in wliich it is said that tlie Kshatriyas and 
Vaishyas have neither GoU'a nor Fra ar of tlieir own but that they sliould 
follow the Gotra and PravaVoi their family priests. Persons belonging to two 
different castes may possess the same This is explained away on the 

ground that ca»tes were a later development of Hindu society, and therefore the 
arrangement of the people into castes did not affect tlieir Got) a. It is equally 
plausible that two families of different castes having the same family priests 
would naturally adopt the latter’s Gotra as enjoined by the Mitaksliara, and so 
Gotraj rclationsliip would in course of time transcend tlie barriers of caste and 
the still narrower confines of the sapinda relationship. 

(8) Pravar. question of l^ravar still remains. Us 

meaning is explained by Baudhayan as follow'S : — 

Yamdagni, Bharadwaj, Vishwamitra, Atri, Gautam, Vashisth, Kashayap. Agastya— 
these Biabis are the makers of the Goiras. Their descendants have founded Ootras. These 
are thousands and hundred millions Among them forty nine arc Prnvnrs or excellent, 
from having attained to the wisdom of Kishis and they are founders of Pravars. As long as 
there is one rishi common to several Pravars, so long there is relationship of the same 
Ootra excepting the children of Bhrigu and Angiras. 

A Pravar then is an approved Gotra and as there are 49 such Pravars 
some of which have been founded by the same Rishi, tliose related tbrougli 
such common Rishi are themselves inter-related and so cannot inter-marry.v^) 

M2. The step-mother and at least some of her relations in the same degree 
cannot be married for “The wives of the father are all 
(4) Rtep-mother. mothers, their brothers are maternal uncles, their sisters are 

mothers sisters, their daughters are sisters, and tlie 
offspring of those daughters are children of a sister.’’ Opinions differ as to 

(1) Gautam and Vashisth do not mention nor does his commentator Kulluk. Like 

Gotta at all. See texts cited nnte. Manu, Brihat Prasar also omits it. See texts 

(2) Balambhatt names 18 such Bishis— cited ante. 

with several sub divisions of each. See Hit. (6) Cited in the Parasar Madhav, and 
(Aoharkand) Panini Bd. pp. 107, 109. Parijat, p 137 * also by Hardutt in 

(8) The implication being that they Ujval Balam Bhatt gives a long disquisition 
cannot claim the same descent from a on this subject of Gotra and Pravar for 
saint as the Brahmins, * which see her gloss to the Mitakahara note 

(i) Ch. IILV. 62 • Mit. note thereon p. to Yaj v. 62 (Panini Ed ) pp. 107.109 : see 
10o« also Max Mailer’s Hist. 8. L. pp. 196, 200. 

(6) Manu does not mention pravar 
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whether the relations named are merely illustrative or exhaustive. The western 
lawyers favour the former, the eastern the latter interpretation. 

493. Another subject upon which there is a conflict, is the effect of adoption 

upon the prolhbited degrees. vSince a son by adoption has 
(8) Adoption. consanguinoiis relationsliip witli one family and relation- 

ship by adoption witli the other, the question arises 
whether such son is debarred from marrying all tlie Sapindas of his natural 
as well as the adopted family. It is said that if tlie adoption took place after the 
boy had the Upnaijan ceremony then prohibition as to marriage in his natural 
family extends to all Sapindas and his adopted family only to three degrees. If 
however all the Saw.s/iiar.s except the Upnayan performed in his natural 
family but only the Upnayan was perfoimed in the adopter’s family then the pro- 
hibition extends in botli families to five degrees on the father’s side and three 
degrees on the mother’s side. But if all the Samskars commencing from jaikarm 
to the Ujmaijan were performed in the adopter’s family then tlie order of tlie first 
case is reversed, the prohibition extending in the adopter’s family to all 
Sapindas and in the natural family only to three degrees. The Nirnai 
Sindhu would, however, extend the prohibition in all the three cases to all 
Sapindas of both the familes while Nagoji Bhatt would make no prohibition 
against marriage in the natural family on the ground that adoption severs 
relationship with the natural family altogether. 

If all these precepts had any value, the number of prohibited relations 
would exceed 6, (^00, and since there is the other mandatory prohibition against 
marriage out of caste, an adopted son with a step-mother must be thrice 
blessed if he can manage to secure a wife, let alone the ideal damsel of Manu* s 
imagination. 

As already observed, the courts regaid this and the other questions of 
prohibited degree as one, of custom, not of interpretation of the textual law. 

494. It might have been thought these triple prohibitions had sufficiently 

narrowed down the field of selection. But they are not 
Other prohibitions. Por there are other prohibitions against the marriage 

of the following non-consanguinoiis relations, viz. : (1) The 
step-mother’s sister (2) her brother’s daughter, and (3) his daughter’s 
daughter (4) the paternal uncle’s wife’s sister, and (5) the wife’s sister s 
daughter and (6) the preceptor’s daughter. 

496. General result of the shastiic rules. — The net result of the shastric 
rules as to the prohibited’ degree of relationsliip for marriage is to render in- 
eligible no less than 2,100 relations as against the relations with whom mar riage 
is prohibited amongst the Christian nations. It may be doubted whether these 
restrictions were ever tolerated in practice. From the context it would seem 
that they were rather in tlie nature of moral precepts addressed to the adept 
student, rather than to the people at large in the market place. 

It lias alreeidy been said that in no case does usage sanction such 
widespread exclusion, and the fourth degree appears to be the utmost verge of 
a valid prohibition given ejffect to in practice. And there are a good many 
marriages within that limit. 


S! 


Macdlik H. L. p. 852. 

(8) Vythilinga v. VijayaiMnimal, 6 
43.(48). 




(8) Such marriage is valid, Bagavmdra v. 
Jayaram 20 M. 288. 
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496. These being then the textual rules that are botli obsolete and impos- 
sible and no other general rules to take their place, tlie courts leave the question 
of the prohibited degree to be decided by custom, and no other alternative is 
possible or suggested even by the stoutest supporters of .textual authority. 


English rules of 
prohibited degree. 


497. In this state of Hindu Law, it may be useful to 
advert to the English rules of prohibited degree which 
were set out in a statutory table in 1543 as follows ; — 


(a) Relations a man may not marry 

A man may not marry his grandmother, grandfather’s wife, wife’s grandmother, 
father’s sister, mother’s sister, father’s brother’s wife, mother’s brother’s wife, 
wife’s father’s sister, wife’s mother’s sister, mother, step mother, wife’s mother, 
daughter, wife’s daughter, son’s wife sister, wife’s sister (3). brother’s wife, son’s 
daughter, daughter’s daughter, son’s son’s wife, daughter’s son’s wife, wife’s 
son’s daughter, wife’s daughter’s daughter, brother’s daughter, sister’s daughter, 
brother's son’s wife, sister’s son’s wife, wife’s brother’s daughter, wife’s sister’s 
daughter. 

(b) Relations a woman may not marry : — 

A woman may not marry her grandfather, grandmother’s husband, husband’s 
grandfather, father’s brother, mother’s brother, father’s sister’s husband, 
mother’s sister’s husband, husband’s father’s brother, husband’s mother’s 
brother, father, step father husband’s father, son, husband’s son, daughter’s hus- 
band. brother, husband’s brother, sister’s husband, son’s son’s daughter’s son, 
son’s daughter’s husband, daughter’s daughter’s husband, husband’s son’s son, 
husband’s daughter’s son, brother’s son, sister’s son, brother’s daughter’s 
husband, sister’s daughter’s husband, husband’s brother’s son, husband’s sister's 
son. This table is annexed to the Book of Common Prayer and the only change 
which has been made is that in reference to marriage with the daughter of a 
deceased wife has not been legalized, nor has marriage with a deceased husband’s 
brother. 


498. Marriageable Sapinda relations.— It has already been stated that 
the true test of the proliibited degree is custom, and not the textual law. As 
such, a person may validly marry his own maternal uncle s daughter or his 
own sister’s daughter or his wife’s sister’s daughter, or his step-mother’s 
sisters, and sister’s daughter, liis paternal uncle’s wife's sistei his paternal 
uncle’s wife’s sister’s daughter, her brother s daughter and his children’s daugh- 
ter — any text to the contrary being explained away on the ground that they 
are merely Jiortatory and not imperative. 


499. So again, marriages by exchange are not only customary but com- 
mon and every where regarded as valid, though they are directly opposed to the 
scriptural text. So Steele mentions cases in wliich inter-marriages with 
cousins and nieces, though prohibited, do occasionally take place. ^9) In a 
Bombay case, the court however condemned the marriage of a man with 


(1) See Sarkar’s H. L. (8rd Ed.) 96 : 
Ghose H L. (8rd Ed.) pp. 792, 793 
^(2) (1643) 82 Hen. VIII C. 38. This table 
is annexed to the Book of Common Prayer 
and the only change made since is by the 
Deceased wife’s sister’s Marriage Act 1907 S. 
1 (7 Edw 7 0. 47) which, after a prolonged 
straggle, legalized her marriage. 

(8) Bemoved by the Deceased wife’s 
sister’s Marriage Act 1907 S. 1. (7 Edw. 7 
C. 47.) 

(4) Mandlik’s H. L. pp. 418, 424 ; The 


Nirnay Sindhu recognizes the custom Ib ; so 
does the Aohar Madhav Lh p. 118. 

(6) lh. p 426. 

(6) 16. followed in Ragavendra v. Jayaramt 
20 M. 283 (286, 287). 

(7) Ragavendra v, Jayaram, 20 M. 283 
(286); Ramohandra v Qopal 82 B. 819 (680). 

(8) Narad cited by Eaustubh 1 196 p 1, 
verse and tranalation in Mandlik’s H L p. 
414 F, N 8. 

(9) Steele’s Law of caste, p. 165. 
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his sister’s daugliter as incestuous hut in basing their decision on the Shastric 
texts (2) the learned judges took care to add that there was no allegation or 
proof of any custom tolerating such a marriage. 

800. Precepts merely moral. — A large number of good qualities described 
as essential in a wife liave always been lield to be for the guidance of the match- 
makers. Their absence is not a bloi on tlie marriage. Manu counsels 
avoidance of ten families “ be they e,ver so great, or ever so rich in kine, goats, 
sheep, gold and grain.” 1'hese are the families “ wliicli have omitted prescribed 
acts of religion, those winch iiave produced no male children, tliose in which 
the Vedas liave not been read ; those, vvhicli have thick hairs on the body, and 
those which Jiave been subject to iiemorrhoids, pthisis, dyspepsia, epilepsy, 
leprosy and elfephanliasis.” He then gives a long description of the girl 
to be married : ' JLel him not marry a girl witli reddish hair, nor with any de- 

formed limb i nor one troubled with habitual sickness ; nor one either with no 
hair or witli too much ; nor one immoderately talkative i nor one with inflamed 
eyes J or one with the name of a constellation, or of a tree, or of a river or 
of a barbarous nation, or of a mountain, of a winged creature ^ a snake 
or a slave ; nor witli any name raising an image of terror.” ‘Tier who 

has no brother, or whose father is not well known, let no man espouse through 
fear, lest in the lormer case her father should take her first son as his own 
to perform his obsecjuies ; or, in che second case, lest an illicit marriage should 
be contracted.” He then describes the physical qualities which a wife 
should possess : “ Let him choose for his wife a girl whose form has no 
defect ; who has an agreeable name ; who walks gracefully like a 
phenicopteros, or like a young elephant i whose liair and teeth are moderat<j 
respectively in quantity and in size i wJiose body lias e.'iquisiie softness.’ W 

501. According to the Mitakshara the bride selected should be younger and 
shorter in si'^e. W Manu counsels a man aged 30 to marry a maiden of 12 and 
one aged 24, a girl aged 8. (^0) Brihaspati thinks that if the age of man is 30 or 
21 then the age of the girl should be 10 or 7 respectively while the Vishnu 
Puran declares that the age of the maiden should be a third of that of the 
man. Both Vajnavalkya and Gautam discard these marriages and only 
enjoin the universal rule that the wife should be younger tlian the husband. 

In Vedic times women wore the sacred thread with men. Harit refers to the 
custom and suggests that women should be provided with it on the eve of their 
marriage. In later times even this custom fell into desuetude and Manu 
sought to reconcile Harit’s condemnation of such uninitiated women as Shudras 
by declaring that tlieir nuptial ceremony had the effect of their initiation. 

In other respects both Yajnavalkya and Vijnaneshwar follow Manu by 
recommending Ihe selection of a healthy and beautiful virgin for marriage. 

They, however, insist on the husband possessing virile power to which 
Narad adds that the husband should be muscular and vigorous. 


( 8 ) 

i! 

a) 

8 


Eamangavda s.Shivajh (1876) B.P.J. 73. 
Mandlik shows that even the texts 
cited do not support the ooncluaion. Sec 
Mandlik* B H. L. pp 438, 439, 

Manu 

16., 111-7. 

16., I1L8. 

16., in-9. 

16., HI 11. 

/6., IIMO. 


(9) Mit. Aohar Kand (Panini Ed.) lOL 

(10) Manu 1X91 

(11) Cited by Balam Bhatt in Mit, p. 101. 

(12) Bk. Ill Oh. X.16. 

(13) Yaj. V 6% Gautam IV 1. 

(14) Harit XXL 28 ; Harit was a Sutra 
writer and older than Manu. 

(36) Manu 11-66 

(16) Yaj. V. 66.Mit. p. 118. 

(17) XIL9. 
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Any one giving away tlie girl without diclosing her defects is liable to the 
same punishment as tile husband wlio deserts liis blameless ^\ifc (^1 and is 
liable to deliver of her a third of his proj^erty. (^1 The renu)V('i of the wife is 
punishalde as a tliief. W xhe wife must submit to the embiaces of her 
husband’s younger brother, sapinda or sagotra if she is soilless, till her 
conception, Faithless wives may be deprived of authority but they cannot 
be deprived of starving maintenance. (^1 Wives slioukl be respected because 
they beget sons. 


Invalid marriages. 


17 . A marriage may be rendered invalid 
for any of the following reasons ; — 


(1) because the parties were related within the prohibited 

degree, 

(2) becauvse they were of different non- inter-marriageable 

castes, 


(3) because they did not observe the essential ceremonies, 

(4) because their marriage was brought about by force or 

fraud. 


Synopsis. 

(1) Prohibitod (loqrcos (r)02;. (3j Non-ohHervdnce of ceremonie.s(f)Ob). 

(2) Difference vi caste (503, 50 1). 

802 . The question of prohibited degree is a question of fact to be dcridc'd 
upon tlie evidence in eacli ('ase. In tli(‘ aliscuice of such 
(1) Without prohibit- evideiu'c tin* cxnul will be guich'din its decision by the re- 
ed degree. corded or reputed law, and if it finds such a marruige, all 

it can do is to treat it as a nullity. Tlie autluirities declare 
such marriage as wholly null and void, though tlie woman married is entitled 
to be maintained as a sistca. C^) This was tlie view taken in a case in which 
a Brahmin had married his niece. (8) 


808 . Inter-caste maniages stand on a somewliat different footing. Those 
conti acted in the face of theSliasliic pi oliibition, liigher 

(2) Different castes, caste woman manying a man belonging to tlie low^cr caste, 
have been declared to be void in places, such as Bombay 
and the United Provinces in cases in which the paities failed to plead or prove 
any legalizing custom (^5 46d-b45 ). Such marriages create no legal obligation 
l}eyond the one to maintain tlie wife. Inter-sub-caste maniages are, Jum^v’^er, 
not prohibited by the Shastras though they are noi favoured by custom. They 
are well protected l>y the doctrine of factum valet and cannot Ix' a\oided. 

804 . The Shastras regard the Shudra caste as a single caste as com- 
prising all who are not Dunjan. As such the numerous castes into which 
the Shudras have become divided have no scriptural sanction and inter- 
caste marriage samong them are neither prohibited nor unusual. Even 


(1) Yaj. V. 66, 

(2 lb , V. 76. 

(8 Ih . V. 66, 

(4 16., V, 68. 

(6) 16., vv, 70, 74. 
(6) 16.. vv. 76. 82, 


(7) Manu III 6," Yajnavalkya 1-62: Mayukh 
IV-8'6-pfc. 29 : Maonaghlen’s H. L. (2DdEd). 
6I: Steele’s L 0 (2ud Ed.) pp 26, 80, 168, 
166. 

(8) Itamangnvda \ . Shivaji (1876) 8 B.P,7, 
78 : Reprint, p. 67, 
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where a determined stand is made against them, they are likely to be upheld 
on the ground of factum valet. 


508. When a marriage is proved to have been performed in fact it is 


(3) Non obserYance 
of oeremonieB. 


l)resumed to l)o valid in law, since, as observed by tlie 
Privy Council, “ It would be a most unlikely thing for a 
person of Jiis caste to go through the ceremony of 


marriage, if it was known tliat the marriage was a marriage which 
was invalid in law.” W In view of the law, ceremony is but the evidence 
of marriage and where its factum is prov^ed, its form is to be presumed and it 
lies heavily on one to prove the contrary. 


Marriage by force or 
fraud 


18 . A marriage brought about by force 
or fraud may be avoided by the party affected 
thereby* 


Synopsis. 

(l) Avoidance of marriage (506). (2) Force or fraud (507). 

806. Analogous Law. — There is Shastric authority for this rule. Taking 
marriage as either the gift or sale of the bride to the bndegrotim the section 
falls within the general principle enunciated by Manu that force and 
fraud W vitiate all transactions with wliich Yajnavalkya and Narad 
agree. So referring to marriage, Manu says: “A person may abandon a 
maiden though taken or accepted in due form of ceremony if she be 
blemished, diseased, or deflowered and given fraudulently/' i®) But this is 
explained as relating only to a stage before the Sapia^adi^ 6e., its com- 
pletion. This, explanation explains away the text which itself did not go far. 
Ilowever, whatev^er may have been the view of tho SmnUkars the court regards 
the rule as well settled, and though slow lo giv-e effect to it, where tlie mischief 
cannot be retrieved, it will not liesitale to cancel a marriage if it is brought 
about by force or fraud of either party, or their guardians. 

807. A marriage brought about by force or fraud is not void but voidable 

by tlie party wronged. But before it can be avoided the 
Force or fraud. Court must be satisfied of tlie violation of some substantial 

right and meiterial prejudice ; otherwise, it will condone 
mere irregularities, omissions and errors of procedure which could not be permit- 
ted to affect such solemn obligations as those of a marriage : quod fieri non dehnit 
faetum valet, So the courts have refused to set aside marriages performed 
without the consent of tlie lawful guardian (9) or where the certificated 
guardian marries without the consent of the District Judge. But the case 
would be different where a marriage of a minor is performed with no consent 
at all. Such was the case of the defendant who forcibly married his minor 


(1) Inderun v. Eamasawmy, 1,3 M. I. A. 
141 (168). 

S VIIM68. 

VIlI-166. 

(4) Yaj, 11-31 Mandlik, p. 204. 

(6) IV.9. 10. 

(6) 1X.72. 

(7) VashiBth XVII 78-14 8. B. E. 92; 
Baudhayau 144 A-11544 8. B. E. 814. 

(8) '‘What should not be done, yet being 
done, shall be valid.*’ 


(9) Bulyoi (Bai) v, Jeychund (1840-48) 
Bellttsis 43 ; Mulchand v, Bhudia.. 22 B. 812 
1816); Venkatachafyulu v. Bangacharyulu^ 14 
M. 816; Brindahun v. Chandra Kumar t 12 0. 
140 ; Khushalchand v. Bai Mcwii, 11 B, 247 I 
Diwdli {Bai) v. Moti 22 B. 609? Qaei v Suhru 
19 A. 616 ; Misri Lalsa v. Barlalsa, 16 

O. P. L, R. 46 ; Dayal v. Narain^ (1884) 

P. R.64. 

(10) Diwali (Bai) v. Moti, 22 B, 609. 
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sister-in-law wh 9 had gone on a visit to see his wife, (i) So where a woman 
was entrapped into a marriage without the consent of her guardian and the 
match appeared to the court unnecessary and unsuitable, it set it aside hold- 
ing that its invalidity could not be cured by recourse to the doctrine of factum 
valet, • (2) So in another case where a minor widow was alleged to have been 
married by the chadar-andazi ceremony but it appeared that the marriage was 
performed without tlie consent of her parents or any other lawful guardian 
and that the minor though consenting to it was legally incapable of offering 
herself in marriage the court held the marriage void, as consent which was 
necessary to the nexus of the marriage was wholly wanting, Of course in 
such cases the want of a previous consent might have been made good by a 
subsequent acquiescence. The one question which exercises the court in cases 
of cancellation is whether the party suing for that relief will not be the greater 
sufferer by reason of the relief granted thereby. Where for instance, the 
parties or either of them is impubes and the marriage has not been consum- 
mated, cancellation would cause no serious injury [)ut where marriage has 
been followed up by consummation and the wife sues for cancellation, the court 
may have to consider whether the cancellation would be to her advantage. 

1©. Where remarriage is lawful, the wife may remarry, if 
her husband after leaving her, has not been 
^^deaS^of^husband.^ heard of for seven years, by those who would 
naturally have heard of him if he had been 
alive. 

508 Analogous Law. — 'i'his section is based upon S. 108 of the Evidence 
Act which supersedes the varying Hindu rules on the subject. Mann and 
Narad allow the wife to remarry after the continued absence of the husband for 
eight years, Gautam after six years, and Vashisth after five, while 
Hindu Law generally prescribed twelve years as the period after which death 
might be presumed. In all such cases S. 108 of the Evidence Act now 
introduces a fixed period of absence after which the court will presume death. W 
The rule is taken from Taylor’s work on evidence. (1^) It merely deals with a 
legal presumption as a matter of evidence and does not dispense with the proof 
of the exact time of death whenever such question is necessary, as it is, for 
instance, to start limitation. The rule cannot be controlled by the difference of 
age, sex and state of health which does not set up any counter legal pre- 
sumption. 


(1) Lai Qhand v. Thahur Devi. (1903) 
P. R. 49. 

(3) Anjona v. Prahlad. 6 B. L, R. 248. 

(3) Dayal v. Narain Das. (1884) P. R. 64; 
Lalchand v. Thakiir Devi. (1903) P. R. 49. 

(8) Lalohand v. Thahur Devi. (1903) P. 

B. 49. 

(4) 1 of 1872. 

(5) Mann IX-76 : Narad XII-98 : Mao- 
nagbtan's H. L. p. 9 ; Vyavaatba Darpan 
(Siroar) pp. 10, li; Oangemarayan v. Balram. 
3 Mor. D. 152 : Ayabati v. Raj Krishna 3 
8. t>. B. 38, * Janmajay v. Keshah Lai 3 B. L. 
B. (A. 0 ) 184 following 8arda Sundari v. 
<3hmd. 2 B. L B (A. C.) 187 note. 

(6) Oatitam X VIII. 15, 17 ; if a Brahmin 
13 yeafs, 16. 

G. H. C.— 15 


(7) Vashisth XVII-78, only four years if 
she has no issue. 

(8) 1 Strange H L. 117; Qanesh v. Ragho, 
(1879) B. P. J. 18; Dhondo v. Oanesh 11 B. 
433; GuruDasw. Matilal. 6 B.L.R. (App.) 16. 

(9) Parmeshar v. Bisheshar, 1 A. 68 P.B.' 
Dharup Nath v. Oobind 8 A. 614 (619). 

(10) Dharup Nath Y. Oobind. 8 A. 614 
(619, 620). Taylor's statement is based on 
the decision of Lord Ellenborough, C. «i . in 
Doe d, George v Jeseon, 6 East 84 ; Doe d. 
Lloyd y. Deakin i B & A. 433 ; and Stat. 
19 Oar. 2 C. 11 8. 1. 

• (11) Underwood v. Wing. 28 L. J. Oh . 982 
0 A. 24 L. J. Oh, 298 affirmed in Wing v, 
Angrave^ H. L. C. 188 ; Re Qfeen*s Settle- 
tnent L. B, 1 Eq. 289, 
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809. Remarriage of deserted wife.— Narad sanctions^ ilie remarriage 
of a wife in the following cases of legal necessity : — 

When her huaband ia loat or dead, when he haa become a religious ascetic, when he is 
impotent, and when he has become expelled from caste : these are the dve causes of legal 
necessity in which a woman may be justified in marrying another husband. 

This section merely deals with one of these causes, viz,, disappearance 
of the husband for seven years. As the Hindu Widows’ Remarriage Act only 
legalizes the marriage of all widows, and this section furnishes presumptive 
evidence of the husband’s legal death, it follows that on expiration of this 
statutory period, the wife is entitled to consider herself a widow and get remar- 
ried under the Act. In other cases, the validity of her remarriage must depend 
upon the force of custom. Even in the cases provided for in the section, the hus- 
band must not only be al)sent for seven years, but he must not have been heard 
of for that period by those who would naturally have heard of him if he had been 
alive. This does not mean that these people should have heard from him. 
All that the section requires is that the missing man should have become 
untraceable and no one should know where he is or be able to say that he 
had heard of his existence. This is a question of fact, to l:)e proved in the first 
instance, to create a prnna facie presumption upon which the wife is entitled 
to act. If the husband afterwards reappears lie cannot maintain restitution 
against his wife or claim her as liis own — for the law severs the link on expi- 
ration of seven years. 


Mutual righta and ob- 
ligationa upon mar- 
riage. 


20 . The followins; rij»hts and obliga- 
tions arise upon marriaj^c : — 


(n) /Is to the husband — 

1. He is his wife's natural {guardian during her minority. 

2. He is entitled to her conjugal society. 

3. He is bound to maintain her. 

4. He cannot divorce her unless he is allowed to do so by 

custom. 

5. Should she predecease him, he is entitled to inherit her 

property. 

(). He has no right over her Stridhan, which he may, 
however, use in a time of great distress. 

(b) As to the wije — 

1 . She is bound to live with her husband unless he is guilty 

of cruelty or misconduct. 

2. She is entitled to retain, her Stridhan as her separate 

property. 

3. She is entitled to sue, and is liable to be sued, in respect 

of her Stridhan, as if she were a feme sole. 


(1) Natftd XU— 97 t To the same effect Parasar 17-30 Manu IX-76. 
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4. She taiinot divorce her husband unless she is allowed 

to do so by custom. 

5. Should her husband predecease her, she may be entitled 

to inherit his separate property : otherwise she lias 
the right of maintenance and residence in the familv 
dwelling house. 

6. She has no right over her husband’s property during 

his life-time beyond the right of maintenance and 
residence. 


Synopsis. 


( 1 ) IIiiHband 8 statm and rights upon (5) Restitution oj conjugal rights 
marriagd ^517-518). 

(2J Polygamy (6) Procedure (519). 

(3) Divorce (514J (7) LiniUation (520). 

(4) Wife's rights on marriage (515- 

516). 

810. Husband’s status and rights upon marriage.— On the conclusion 
of the essential ceremony of marria^^e, the wife absolutely passes into the 
potestas of her husband, and her marriage with him becomes absolute and for 
ever indissoluble. No deformity or disease (i) not even congenital impotency(2) 
is a disqualification to a lawful marriage. Still less is it a ground for its 
dissolution. Even if tlie husl)and be a lunatic that fact is no ground for its 
dissolution, (^) though the contrary was conceded in a case, but in which the 
reasons given did not warrant the conclusion. In deciding that case it was 
said that there was no sufficient or reliable evidence to justify the conclusion 
that the unsoundness of mind was of such a character as would render the 
marriage invalid by reason of the fact that the husband was incapable of 
accepting the bride during tlie marriage ceremony and of understanding what 
was going on. (^) This is seldom possible in the customary child marriages 
and it is never regarded as a condition of their validity. (®) 

811. A Hindu marriage cannot be annulled because it was contracted 

without the consent of the lawful guardian. (6) It cannot l)e avoided by mutual 
consent of the contracting parties, (7) the violation of the terms of any 

agreement upon which it was conditional, such as for instance, an agreement 


( 1 ) Bameomary (In re) 18 C. 264 .* Dyal v. 
Narain Das (1884) P. E. 64 (oase of leprosy) 

(2) Manu IX §§ 79. 89 203 ; Mit II-X §§ 
9-li; Mayukh Oh IV, 8 . XI§ li: Vivad Chint. 
(Tagore) 244; Smriti Ghandrika Ch. V. S 32 : 
Jimufc Vahan Oh. v.§ 18; Narad XII §§ 8-19. 

(8) Dahya Qhurn v. Hadha Churn 2 Mor. 
Dig. 99; W. & B. H. L. (8rd Ed.) 908. 

(4) Mouji Lai v. Ghandrahati, 38 C. 700 
(708) ; O.A. 16. at pp. 706 707. (P.C.) 

(6) But under English Law the marriage 
of a lunaiio is absolutely void even if it takes 
place during a lucid iuterval— 2'wr»er v. 


Meyers 1 Hag. Con 414; Marriage of Lunatios 
Act, 1811 (61 Geo. 8. 0. 87). 

(6) Bai Rulyat v, leychundt 1 Mor. N. S. 
181 : Golamee v. Juggessur, 3 W. R. 193 ; 
Madhoo v. Jadub, 3 W. R. 194; Kushalchand 
V. Bai Manif 11 B. 247 .* Bai Diwali v. 
Moti, 22 B. 609 ; Mulchaud v. Bhudia^ 22 
B. 8l2 ; Bai Ramakore v. Jamnadas, 27 
B. 18 ; Venkaiacharyulu v. Tiangacharyulu, 
14 M. 316 i Ghazi v. Sa/cru, 19 A 616 f 
Kasturi v. GhiranjilaL 85 A. 266 ; Maya Devi 
V. Ramchand, (1916) P, R. 20 : 81 1. C. 186. 

(7) Ghaitram v. Nathi, (1900) P h. R. 193. 
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against polygamy, or that the husband shmtld never removethe wife from her 
parents’ house and that he would not leave it without his mother-in-law’s 
‘ permission. (3) 

612. The husband is the lawful guardian of his wife, W and is entitled to 
the enjoyment of her person and society. If she refuses he can maintain a suit 
fcr the restitution of conjugal rights. But against this suit she may defend herself 
on any of the following grounds, namely : that the husband was suffering 
from some loathsome disease such as syphilis or leprosy, (4) or that he was 
outraging her wifely feelings by keeping a mistress in the house, or was 
guilty of habitual cruelty towards her, or apart from cruelty, was guilty of a grave 
matrimonial offence or .had become converted to an alien faith, and 
thereby or otherwise forfeited his caste, thougli on the latter point the courts 
have struck a discordant note, Even where the court decrees possession it 
may make its decree conditional imposing upon the husband conditions to 
secure his wife’s safety, health and welfare (9) though such a condition 
cannot be that the husband must provide his wife with a separate hQUse. 
and separate maintenance. He has no right over his wife’s Siridhan^ 
over which liis wife has complete mastery, though the husband is allowed to 
draw upon it in a moment of pressing necessity. ^11) 

513. A Hindu is unrestricted as to the wives he may marry. The fact that 
he has already a wife or wives living is no disqualifica- 
Polygamy. tion to his polygamy, Even if he has given an agree- 

ment to the father of one of his previous wives not to re- 
marry during his wife’s life-time, such agreement is invalid, being opposed 
to the policy of Hindu Law and polygamy being legal, it might be attacked 
even as a restraint on marriage under the general law. 

614. Divoroe. — From its very idea of a sacrament a Hindu marriage is 
lield to be indissoluble. The effect of the marriage upon the wife is to transfer her 
both bodily and spiritually from her parental family to that of her husband. 
She adopts the Gotra of her husband and becomes united to him in flesh and 
blood, ‘‘During the husband’s life-time, he is to be regarded by the wife as 

a god, and the wife is declared to be half the body of her husband, equally 

(1) tyitaramy Aheeree, 20 W. R. 49 (60) ; Uvssell, (1897) A. 0. 397 ‘ Yamna Bai v. 
contra Qama v. Lahanoo, 4 N. L. R. 86 Narayan^ 1 B 164 

following Allen v Jackson, 1 Ch.D. 899 ovei* (6) Miichoo v. Arzoon, 6 W. R. 286. 
looks the fact that Hindu Law allows {!) Paigi y. Sheonarain, S A. 7S , Bai Jina 
polygamy which English Law prohibits and v. Kharwa, 81 B. 866; Surjomoni v. Kali- 
consequently any agreement against poly- kanta 28 0. 87. 

gamy may be attack^ even as a restraint on (8) Binda v. KaunsiUa 18 A. 126 r 

marriage under the general law. 8 26, Con- Sahadur v. Bajwantt 27 A. 96 ' Jamna v. 

tract Act (IX of 1872.) Mulraj, (1907) P. R. 49. 

(2) Sitaram y. Ahct-ree, 20 W. R 49.* (9) Tekait y. Bamnta, 0. 7611 Jarfina 

Tekait v. Basanta, 28 0. 761 : Contra Kawas- v. MwZray,( 1907) P. F, 49 ; Moonshee BmAeif 
ji V. Sirinbai, 22 B. 279. Baheem v. Shamsoo Mma, 11 M. 1. A. 607. 

(6) Bai Pfemkmaf y, Bhika, 6 B. H. C. (10) Cfiiwanlaiv.A^amadu, 4 Bom.L,R^®J0, 
R. (A.C.) 209. (11) Mit. Oh. II XL82,88; Daya Bhag. Ch* 

(4) Lalla Qdbind v. Dowlutt 14 W. R. 461* 1VT19-25 ; Tukaram y. Qunajit 8 B.H 0» 

Jogundro Nundini v. Hurry Bass, 6 0. 600 : R. (A.C.) 129; MohAma Chander v. Burga 
Dular Koeri v. Dwarka Nath, 82 C. 284 ; Monee, 28 W. R. 184. 

Diilar Koer v. Dwarka Nath, 84 C. 97l. (12) E. v, Lazar, 80 M. 650. 

(5) Manu IX.79 ; Dular Koeri v. Dwarka (18) Sitaram v. Aheeree, 20 W. B. 49 (60). 

Nath, 84 0. 971 (980-986) following Mackenzie (14) S. 26 Contract Act (IX of 1872). 

V. Mcwkemie, (1895) A. C. 884 ; Bmsell v. (16) Apastamb, 2 S. B. B. 187 ; Tekdtf v< 

Bosania, 28 C. 761 (768). 
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sharing the fruit of pure and impure acts and no sacrifice or religious rite is 
allowed to her apart from the husband’s. Hence it is, that after the husband’s 
death, the widow is regarded as the surviving half of his body ; the union is a, 
sacred tie and subsists even after the death of the husband.”^M This view leads 
to several results. Being the union of the two souls, the death of the husband 
does not set the wife free to remarry ; and during his life-time there can be no 
divorce for whatever reason unless it is permitted by custom. (3) Neither 
adultery nor even prostitution degradation by conversion to Maho- 
medanism or other religion or forfeiture of caste dissolves a Hindu 
marriage. 

This is the normal law. Its inflexible rigour has however been to a 
certain extent modified by legislation and custom. (9) 

618, Wife’s rights on marriage. — Upon her marriage the wife not only 
leaves her parental home but severs her connection with it as completely as if 
she had never been born therein. Slie abandons llie Golra of her parents and 
passes into and assumes tliat of her husband into whose family she is 
received as a dauglUer but in wliicli she has no individuality apart from her 
husband. She is however entitled to separate ownership of her wedding 
gifts Apart from custom she cannot divorce her husband or be divorced by 
him for any cause or misconduct. 'Fhe tie is inseverable and cannot be broken 
owing to her adultery prostitiuion and consequent degradation from the 
caste, or ex-communication therefrom ; and even conversion to an alien 
faith has not that effect, But the husband may desert such a faithless wife, (1®) 
refusing to provide her with even a starvation allowance unless she is penitent, 
(^’7) though the Smritikars admit her right to a bare sustenance. But this 
is merely a moral injunction and does not create any legal obligation. 


(1) Per Ghose, J in Tekait v. Basanto>, 

28 0. 761 (758) 

(2; Kndomee v. Joteeram, 3 C 305 (306); 
Ram Kumari {in re) 18 G 264 (269) ; TehaU 
V. Basantat 761 (758) Binda v. Kaunsilic-. 
18 A 126 (168); Narain v. Tirlok, 29A. 4 (6)J 
Sinnammal v. Administrator General t 8 M. 
169 (178) ; Administrator General v. Anando- 
Chari, 9 M, 466 {ilO)' Vamdevn v. Secretary 
of Stale, 11 M. 167 (161): Thapita v. Thapitc 
17 M. 286 (242) ; Subbaraya v.Ramasami 23 
M. 171 (176) : Surampalli v. Surampalli’ 81 
M. 888 (840). 

(8) E. V. r/wi, 6 B.126, (128): Bai Vigliv. 
N ansa Nag ar,10BAb2(lb4:); Kudomee y,Jotee- 
rama 8 0 804 (806) : Jukni v.Q.E , 19 0. 627 
{62S3%2)lSnnkaralingam v. Subhanll M.479 
(A) Subharaya v. Ramasami 23 M. 171 
(176, 178) followed in Narain Das v. Tirlok. 

29 A. 48. 

(6) Subharaya y. Uamasam%, 28 M. 17) 
(178); contra Komineymoncy Inre2\ 0. 697. 

(6) Sundari v. Pitambari, 82 0. 871. 

(7) “ Government of Bombay v. Ganga, i B. 
880 

(8) Bisheshurv, Mata, 2 N. W. P. H.O.E 
800. 

(9) Act XXI 01 1866. 

(10) M71. 


(11) Lalluhbai v. Oass^ba^, 6 B. HO 
(118) (P 0 ) 

^12) See Stridhan pjst. 

(18) S'uhbaraya v. Romaaami, 23 M. 171 
(176. 178) ; Narain Das v. Tirlok, 29 A 4 : 
Sundari v. Nerntje, 6 G L.J. 872 •' Hiralal v. 
Tripura, 40 C 650 P, B. 

(14) Hiralal v. Tripura, 40 G. 660 F. B., 
Narumayya v. Tiruvangadathan, 24 M. L. 
J. 228 : Contra Bhutnath v. Secretary of 
IOC. W. N 1086. 

(16) Q. V. Mnrimuthu, 4 M. 243. 

(16) Manu IX.46 ; Vashisth XXVIII 2-3 ; 
Bishashuf v. Mata Qholam. 2 N. W.P.H O.R. 
300 ; Government v. Ganga, 4 B. 830 (382) \ 
Qobardhan v. Jasadamoni 18 G. 262 : 
Ramakumari (In re) lb 264.* Sundari v. Pit- 
ambari, 32 CJ. 871,* Administrator General v. 
Anandachari, 9M 466 * Miltard {[n re) 10 
M. 218: Thapita v. Thapita, 17 M. 286; 
Budansha v Faima Bi, 26 M. L. J 260 ; 
{Contra in Sirmammal v. Administrator 
General S M. 169) dissented from. 

(17) 2 Dig. S. 80, 

(18) Mit. XI.49 ; Valu v. Gangu, 7 B. 84 I 
Vishnu V. Manjamma, 9 B. 108 ; Subbayya v 
BMwanif 24 1, 0 (M) 390 ; Contra if widow, 
Bonamma v. Timannbhat, 7 B. 84. 
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516. The wife may claim separate maintenance for any just cause against 
her husband, if, for instance, he was guilty of cruelty to her W or lived in adul- 
tery, with a low caste mistress and thereby affronted her modesty, (8) qx was 
suffering from insanity, incurable rr* loathsome disease, or became a 
convert to an alien faiih, sucli as Mahoinedanism or Christianity. The 
wife may defend lierself for any libel ui)on her by lier husband. Tf improperly 
deserted, she may maintain a suit for the restitution of conjugal rights against 
her husband. 

617. Restitution of conjugal rights. — I'he husband being by his jus 

connubii entitled to the society and service of his wife, is entitled to the custody of 
her person. He is not l)ound by any agreement to tlie contrary (®) unless so 
bound by his tribal custom, Tiie Courts however, do not entertain suits for 
possession of the recalcitrant wife or of the husband and the only relief avail- 
able to an aggrieved spouse is that implied in a decree for tJie restitution of 
conjugal rights. Even this cannot be decreed to him unless the wife has 

attained pu[)erty. The wife may resist such a suit by the same defences which 

entitle her to live apart from her husband. 

Shortly stated, these grounds are : — 

1. Cruelty, physical or moral, rendering co-habitation unsafe U; the wife’s 
health or personal safely, But an isolated act of unkindness or cruelty is in- 
sufficient. So the fact that the husband sla))ped his wife or made an un- 
founded imputation upon her chastity or snatched hei jewels or married an- 
other wife is no defence. So, even if the cruelty be great, it might have been 
condoned, though this cannot be presumed from the wife’s mere continuing to 
live with her luisband after her ill-treatment. The question what amounts 
to legal cruelty depends upon no novel view of Hindu Law since the same 
principles which guide the English Court in decreeing judicial separation 
equally hold good here. Apart from physical injury the Courts recognize 
the force of legal cruelly apprehended from tlie fact that the husband was 


30 1 C. 7U6. 

(10) Chotun V. Ameer Chund, 6 W. R. 105 
(107); Koohur v. Jan Khansamat 8 W. R, i67 
Metaram v. "^hanooram^ 9 W. R. 662» Oatha 
Ram V Moobiia, 23 W. R. 179. Soe as to 
execution O. 21 R. 32 0 P. C. 

(11) Snntosh v. Oera, 23 W. R. 22; JJadaji 
V. Bukmahai, 10 B, 801 (3ll); Arumuga v. 
Vftaragahava, 24 M. 256 

(12) Dular v. Dwarka Natht 34 0 971; 
Yamunabai v. Namyan, 1 B. 164 (178)? 
Matangini v. Jogendra^ 19 C. 84,* Binda v. 
Kaunsilhaf 18 A. 126 (l84); Silabai V. 
liajucJiandra Rao 12 Bom. L. R. 878. 

(13) Sita Nath v. Haimabutty , 21 W. R. 
377. 

(14) Jogendro Sundari v. Hurry Doss, 6 C 
,600 (607): but a blow followed by miuor 
acts may be enough^-Waddell v. WadMU ^ 
8 W. & Tr. 684, 

(16) Yamunabai v. Narayan, 1 B. 164 

(173) . 

(16) Jeebo V Sundboo, 17 W. R. 622. 

(17) Buzhor v. Shumoonissa^ 11 M. I. A. 
661 (616) : Yamunabesi v. Narayan, 1 B» 164 

(174) . 


(1) Bhawani v. Subhagi, 12 A. L J 996; 
Yamuna v. Narayan, 1 B 164 (173) '» Sid- 
lingapa v. Sidava, 2 B. 684" Matangini v. 
Oogendra. 19 G 84 ; Sitabai v, Ramachandra, 
12 Bom. L. R. 373. 

(2) Qant(^palli v. Qantapalli, 20 M 470 
(8) Administrator (leneral v. Anantha 

Chari, 9 M. 466 (470); Dular v. Dwarkanaih, 
82 C. 284 (289) : Dular y. Dwarkanath, 34 0. 
971. 

(4) Bai Premkuar v. Bhika, 6 B. H. 0. 
E. (A C.) 209. 

(6) Muchoo V. Arzoon, 6 W. R. 286 ; 
Administrator General v. Ananthachari, G 
M. 466 (470) ; Paigi v. Sheonarain, 8 A 78; 
(6) S. 499 I. P. 0 ; Contra Deokoonwar v. 
Vmhn Ram. 1 B 870 is no longer law. 

(7) Binda V. Kamsillia, 13 A. 126; 
Yamuna Bai v. Norayan, 1 B. 164 (166, 167) 
Dadap v. Rukma, 10 B. 301 (310, 311) ; 
Kaseeram v. Gendheme,^^ W. R. 178.’ 
Jogendra v Harry Doss, 6 0. 600 (606) ; 
Surjyamoni v. Kah Kanta, 28 C. 37. (42.44). 

(B) Tekait v Baaanta, 28 0. 76 1 ; Paigi 
y. Sheonarain^ 8 A. 78 (79, 80.) 

(9) Lsnga v. Penguri, 20 0. W, N. 406 ; 
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suffering from insanity d) or any loathsome disease such as, leprosy or 
syphilis (2) or abominable practices such as sodomy or bestiality W but not 
impotence. 

2. Immorality: such as that the husband was living in adultery with a 
low caste woman, But the mere keeping of a mistress is insufiicicnt as the 
practice of concubinage is common in this country W and concubines have a 
legal right to maintenance. 

818. The wife’s claim to mainienance may be enforced by a suit under the 
common law, or it may be enforced by a petition under S. 488 of the Code of 
Criminal Procedure. The provisions of the two may to a certain extent overlap 
but S. 488 provides a summary remedy limited as to the amount awardable, but 
it does not bar the wife’s right of suit, though in decreeing maintenance the 
Civil Court will no doubt take into account the amount already payable to the 
wife under that section 

[For further information on tlie subject see tin* ('hapter relating to 
maintenance.] 

819. Procedure. — On marriage, the luisband l)Ccomes entitled to the 
custody and care of his wife and he may assert his right by either getting liimself 
appointed as the certificated guardian of liis wife W or by maintaining a suit for 
the restitution of conjugal rights. He cannot sue for possession, lor though 
the husband is entitled to the possession of his wdfe, he cannot maintain a suit 
therefor as the courts do not regard the wife as a chattel, but as a human 
being upon whom no further coercion is justifiable than what the law considers 
\t necessary to exert in execution of a decree for the restitution of conjugal rights, 
that is, by ordering the wife to return to her husband and if she refuses t])en 
the court may detain her in the civil jail for six weeks, attach lier property, 
or both. (^2) xiic Court is not bound to decree restitution merely because the 
liusband claims it. It has })ower to refuse that ndief on a proper case being 
made out, and it may qualify its decree by imposing terms on the husband, 

as that the liusband should provide the wife with a suitatile residence away 
from that in which the liusband has kept his mistress, ^1^) or that the decree 
was subject to the husband being restored to caste. In a case where tlie 
wife had gone wrong, and liad in consequence been put out of caste, the 
plaintiff undertook to get her re-admitted into tlie caste but the court considered 
her re-admission necessary before any decree could lie passed for restitution. (^“7) 

(1) Binda v. Kaunsdlia, 18 A. 126 (9) Guardian and Wards Act, Act (VII of 

J66) : Ball V. Ball, 3 S. W. and Tr. 847. 1890) S. 21. 

(2) Pemkuvar v. BUika, 6 B. H. C. H. (10) 0 21, R. 82, C. P. C 

(Ac) 209: Yamuna Bai v. Narayan, 1 B. 264 (11) Ib 8 68 (b) 

(178). (12) 0 21, R. 32 (1), 0. P. 0. 

(8) Bromley Bromley^ ^ Add. 158 N. (13) Surjyamoni v. Kali Kanta, 28 C. 37 

(4) Purshotam Dan v. Mani, 21 B. 610; (46, 47). But this must' amount to a 

Contra Devala cited 2 Dig. 470 : but ancient material ofience upon which the English 

authorities which recognized Niyog do not Courts would refuse relief. Ib. p. 43 ; in case 
regard impoteucy as a disqualification to the of non-attainment of puberty Suntosk v. 
exercise of marital rights. Geru, 23 W. B. 22. 

(6) Paigi v. S^ieonarain, 8 A 78 (81): (14) Bazloor y. Shumsoonissa. 11 M. I, A. 

Dular Koer V, Dwarkanath, C 284 (289); 561 (615). Paigi v. Skeonarain, 8 A. 78 

Dular Koer v. Dwarka Nath, 84 C. 971. Joqendranandani v. Harydos 6 C. 600. 

(6) Oantapalli v. Qaniapalli, 20 M (i6) Jogendro Nundini v. Burry Doss, 6 C. 

470 (474 N). 600 (608). 

(7) Ninga/reddi y. Lakshmanwa, 26 B. 163: (16) Paigi v. Skeonaram, 8 A. 78 

Ii;amanara$u v. Buchamma, 28 M. 282 (291). (17) Siirjyamoni v. Kalikanta, 28 0. 34 (47). 

(8) Cf. Kuppa V. Singaravelu, 8. M. 826. 
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In such a suit if the validity of the marriage is disputed, it is not enough to 
find that the marriage took place leaving it to be presumed that the rites and 
ceremonies necessary to constitute a legal marriage in the particular case were 
performed. The Court must find specifically what those rites and ceremonies 
are, and whether th.oy were performed. 

520. Limitation.— A suit for restitution must be instituted within six 
years from the time when the right to sue accrues, Such right would arise 
when there was a demand for and a refusal of co-habitation, .but this is not 
necessary for the plaintifi’s cause of action, which for the purpose of jurisdic- 
tion is deemed to arise at the husband’s house. 

521. The minority of the husband is no ground for refusing restitution 
since minority does noc disqualify the husband from being the lawful guardian 
of his minor whfe in preference to her parents (^) though the court will not decree 
restitution unless the wnfe has attained puberty. If the wife is removed from 
his custody, tlie husband may apply to the Court under S. 25 of the Guardian 
and Wards Act for its resumption, and the court will order it if it will be for the 
welfare of the ward. The husband may obtain an order of the nature of habeas 
corptis if liis wife resides anywhere within the original jurisdiction of the pre- 
sidency towns of Calcutta, Bombay and Madras. The husband can maintain 
a suit for damages against any one restraining his wife. Every persons* who 
receives a married woman into his house, and suffers her to continue there 
after he has received notice from the Inisband not to harbour her, is liable to an 
action for damages unless the Imsband ))as, by liis cruelty or misconduct, for- 
feited his marital rights, or has turned his wife out of doors, or has by some iu" 
suit or ill-treatment compelled her to leave him. (^) 

522. As a party wronged, the husband may recover damages against a 
person committing adultery wdth his wife. 

The measure of damages depends on the deprivation suffered by the hus- 
band of his wife’s society and affection, the loss lo him of his wife’s services and 
assistance in domestic affairs, and the social injury which he is likely to incur 
from the insult and dishonour which tlie adulterer lias infliteted upon him 
against which tlie court has to weigh the conduct of the husband towards his wife 
and the adulterer with a view to judging whether or not he has contributed to 
ihe mischief of which he complains. The ability of the adulterer to pay dama- 
ges is not generally to be taken into account. (1^) 

(1) In a case relating to conjugal rights there must 
be, except as otherwise expressly provided, 
Uonof^marrla^^ proof of the performance of marriage and its 
validity. 


(1) 16. p. 60. 

(U) Art. ISO. Sch. I to the Limitalion 
Act (IX of 1908); Krishna v. Badammal, 84 
M. 398; Chotun v. Ameerchand, 6 W. 106. 

(8) Binda v Kaunsillia^ 13 A. 126 (189); 
Pakivgauda v Gangi 98 B. 897 (810): 
Sufjyamoni v. Kali Kanta, 28 C. 46. 

(4) LiUtagar v. Suraj Bai, 18 B. 816. 

(5) Guardian and Wards Act Vlll of 1890, 
8 91. 


(6) Ib Bs.l9, 41 (d); Kaseeram v. 0$n4h$- 
nee^ 93 w. R. 178 : Dhurnidh'ur (In r$] 17 C. 
298; Surjomoni v. Kalihania, 98 C, 87 (46). 

(7) Arumuga v Viraraghava^ 94 M. 966. 

(8) Or. P. C. S. 491. 

(9) Addison on Torts 802, cited per 
Melvillei J in Yamunabai v* Narayan, X 
B. 164 (174, 176). 

(10) Boodasun v. Lokenath^ Mont. 619 

(11) Per Phear, J. in KsUy v. Kelly.^ B.L 
B (0. 0.) 67 (69) 
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(2) In other cases marriage may be presumed from con- 
tinuous co-habitation, conduct and repute. 

(3) Such presumption of marriage cannot be rebutted by 
mere proof of its improbability. 

(4) When the fact of marriage is proved, it will be pre- 
sumed that it was performed: — 

{a) in the approved form 

(6) with due ceremonies and was otherwise a valid 
marriage and that 

(c) it continued during the life-time of either party. 


Synopsis. 


(1) Presumption in favour of marriage 

(524-525). 

(2) Proof of marrifige (526). 

(3) Presumption of valid marriage 

(527-531). 


(4) Presumption of marriage in Brak* 

maform (532). 

(5) Presumption as to due performance 

of ceremonies (533). 

(6) Presumption of continuance of 

marriage (534). 


823. Analogous Law. — This is an important section, and all its clauses 
are amply supported by authorities, 

824. Principle. — This section embodies an important principle. There is 
a presumption in favour of moralily, and consequently, if it is found that a man 
and a woman have co-habited and passed as a married couple, law presumes 
marriage, if marriage between them was at all possible. For this purpose it 
will presume compliance with every detail necessary to legalize a marriage. 
The law is jealous for the honour and reputation of the liome and the family, 


(1) Clause (1)— S. 60 Act; Surjyamoni 
V. Kali Kanta, 28 C. 87 : Smith, 4 W.R, (Cr.) 
a; 4 W.R. Cr. lO: Arshad Ali, 18 O.L.R. 125: 
Pitamhur, 6 0. 666 E.B.; Danesh v. Tafir^ 7 
O.W.N.148, iirtsanto Kumar, 0. 49; Bhagu, 
17 Bom. L.R. 15-Kaliu 5 A. 233: Dal Singh, 
20A. 166; Nasir Khan,ZQ A. i: Santok Singh, 
(1898) A W. N 186; Syed Munir, 14 N. L R. 
28 and oases cited in Gout’s Penal Law (2nd 
Ed.) § 6181, 6190. 

Clause (2)-S. 60 Ev. Act-ill (a) ; Ma Wun 
m V. Ma Kin, 85 C. 232 (210) P. C. (caution 
necessary) ; Monji Lai v. Chandralati, 88 0. 
700 (706, 707) P.C. ; Ohazanfer Ati v. Kaniz 
Fcdma, 82 A. 846 (860) P. 0. ; Nath v. Bhag 
Singh, (1910) P.W.R. 64; 6 I C 661 : Ratan 

V. Nathu Singh, 16 0. P. L. R. B5 : Sastry v. 
Sembecutty, L. B 6 AC. 864 ; Sivarama v. 
Veerappa, 28 I. C. (M.) 828 ; Lopez v. Lopez, 
32 0. 706 (782); Lucas v. Lucas, 32 0. 187 
(191) ; Bepin Behari v. Atul Krishna, 17 0. 

W. IS. 494. 

Clause (8)— Piers v. Piers, 2 H. L. 0. 88i; 
Morris v. Davies, 6 01. and Fin, 168 (266) 47 
R. B. 60 ; Lopes v. Lopez, 12 0, 706 (762): 

G. H. C.— 16 


Luchmi Koerv- Eoghu Nath, 27 C. 97i (978); 
P.C. Imambundi v .Matasuddi, 16 0 L.J. 621, 
13 I. C. 678 : O. A. 35 ML J. 422^=45 J. A. 
83 (P. C.); Afo/i Lai v. Cliandrabati, 38 0. 
701 (706, 707) P. C. : Bipin />’ hari v. Atnl 
Krishna, 15 I. 0. 328. 

Clause (4a).- Thakur Deyheev, Hai Baluk 
Ram, 11 M I. A. 189 (176) ; Gangaram v. 
Ballia, (1876) B. P. J. 26 (29) ; Keser Bai v. 
Valab, 4, B 188 (197); Qojaban v Shobajirao, 
17 B. 114 (117); Chunilal v. Surajram, 33*B, 
483 (437) ; Jagannaih Narayan, 36854 B. 
(669) : Jadoonath v Basunt Cnomar, 19 W.R. 
264 (266) : Jngaiinath v. Ranjit, 25 C. 854 
(^6) ; Thayammal v. Annamalai, 39 M. 86 ; 
Authikesovalu v Ramanujam, 32 M. 612, 
615, (616) ; in Jai Kisofidas \ Harkisondas, 
2 B. 9 (14, it is said to be matter of enquiry 
but this is no longer tenable 
Clause, (46) — Inderun v Ramasawtny, 13 
M. 1. A 141 (168); Brindabun y. Ohundra 
Kurmokar, 12 C. 140. 

Clause (4c) — Bhima v. Dhulapa, 7 Born. 
L. R. 95. 
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and it presumes in favour of marria‘ 4 e and acfainst concul)inapfe when a man 
and a woman have co-liabited continuously. Tlie presumption of marriage is 
a presumption of a very special kind much stronger than most presumptions. 

The presumption of law is not lightly to he repelled. Tt is not to be lij^htly 
broken in upon or shaken l)y a mere balance of probability. The evidence 
for the purpose of shaking it must be strong, distinct, satisfactory and 
conclusive.” (9) 

525. A presumption in favour of marriage arises from mere co- 
habitation, conduct or repute. Marriage being so presumed it warrants 
another presumption in favour of the legitimacy of all cliildren born in wedlock 
and within 2S0 days of the death of the husi)and or dissolution of the marriage. 
This is proof by presumi)tion; but legitimacy may lie proved aUuiide as where 
a child was born after 357 days of the husbands deatli and at least 365 days 
from tlie Iasi coitus the court considered thc^ lu'olonged period of gestation 
as unique though not imiK)ssible and decided against its legitimacy on that 
improbability supported as it was by other evidence. 

The other presumptions specified in clause (3) are consequential, and 
justified by the fact that a person going througli the form of marriage is most 
unlikely to omit its cereo'ony. ^^1 

526. Proof of marriage and its validity. — In cases between the husband 
and wife, created by or in respect of rights arising out of the marriage relation, 
such as divorce, the restitulion of conjugal lights and offences and wrongs com- 
mitted in violation of tli(' marriage vow, if the marriage is denied, it is incumbent 
on the pariy relying ypon any right consequent tliereon, to prove both the facium 
of marriage as also its \alidity by proof the nature of the ceremonies performed 
and their legal or customary sufficiency, 'Phis strictness of proof is justified by 
the nature of the rights involved and their deiiendence upon the legality of marri- 
age; while in criminal cases the sanctity whicli law attaches to the person of 
its subject recpiires that no one shall be condemned for violating any person s 
marital rights unless there was clear proof that he possessed those tights. 
The liigher standard of proof required in such cases justifies the 
necessity for positive evidence, which as to the factum may be furnished by the 
witnesses who were present at the marriage or by the production of the regis- 
ter, or certified copy or of such other record as the law of a country or custom 
of a class may ])rovide, (4) w^hile its validity may be established by the ex- 
amination of the caste ])anches or of those whose evidence is otherwise rele- 
vant. The Court will make no presumption when law requires proof of fact by 
positive evidence. In cases affecting the liberty of third parties law requires 
not only positive but also independent evidence and the evidence of the hus- 
band or of the wife that they were married is insufficient. 

527. E.xcept in cases previously mentioned, law presumes and presumes 
Cl. (2) Legal pre- strongly in favour of marriage from the fact of continii- 

samption of mar- ous co-habitation, conduct and repute. In cases affect- 
riage when made, i^g the legitimacy of children this presumption is very 
strong indeed, though where there are po children and the validity of the 


(1) Per Lord Lyndhurst in Morris v. 
Doom, 6 01. and P. 163 cited by Sir 
Barnes Peacock in Sasiry v. Semhccuiiy, 6 
A.O. 861 (372). 

(2) Sastry v. Sembecuttp, L. R, 6 A. 0. 
864. 

(8) Tikam Singh v. Dhan Kunwar, I, L,R.. 


24. A. 148. 

(4) Inderun v. Bamasavmy, 18 M. LA. 
141 (168). 

(5) S. 50, Evidenoe Aot 

(6) Pitambur, 5 0. 666 P. B. ; Kalln^ 6 
A. 288. 

(7) See Gour’s Penal Law (3nd Ed.) § 
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marriage is alleged, the presumption is yet strong, though not as strong as in 
the other case. The Court will make every possible presumption against 
bastardy presuming not only the marriage but due compliance with all the 
forms and ceremonies of marriage and the removal of all impediments, if any, 
existing in the way of marriage.’ 

528 . This rule was put to a somewhat severe test in a case in which the 
court had to presume marriage on the following facts. One Sirdar Thakur 
Singh, a Hindu Sikh Jat, owned a large estate in the Jullundhar District. 
He died in 1907 leaving him surviving his two widows, his mother and a 
Lady Lai Kuar (alias Mt. Faltij who claimed to b(i his married wife. She was 
the daughter of one of liis Mahomedan tenants, and liad been married to one 
Dulla but had lived with the Sirdar for four or five years up to liis death. In 
1904 he had secured for lier a div'orce from her huslxind on payment of Rs. 
760. In a suit between his widow Dalip Kuar and Falti, the former contended 
that there was and could be no valid marriage between lier Jmsband and 
F'atti who was a Mahomedan. The trial judge held witli the plaintiff, but on 
appeal, the Divisional Judge reversed the decree presuming that FatF had 
been married because the Sirdar called her l)y the name “ Lai Kuar ” and 
had obtained her divorce from htn* former husliand. As for the religious 
impediment, ihe Court held that Sikhism was a proselyLi/ing creed and 
the conversion of a Mahomedan to Sikhism being possil)le, there was no 
insuperable obstacle in the w’ay of their marriage. These facts were concurred 
in by the Chief Court who presumed marriage from the lady’s co-habitation 
with the deceased Sirdar, his procuring divorce for her and from the fact that she 
was known by a new name, all of which symboli^^cd a changed status. The 
same court had previously in other cases upheld intei-caste marriages between 
a Jat and a Bralimin woman, opposed to all shascras, and even suggested the 
possibility of a marriage beUveen a Hindu casteman and a Mahomedan w'oman, 
if tolerated by the caste people, 

829. But in a J3urmah case decided by the Privy Council a similar 
presumption was contended for, but their Lordships, wdiile conceding the prin- 
ciple, counselled caution in its application to Oriental people amongst whom 
open co-habitation without marriage was not so exceptional as in the Western 
countries, 'flie case was however, an exceptional one. The alleged Inisband of 
the plaintiff, wdio sued for a share of his estate as Ins widows w^as a Burman and 
had his house and wife at Moulmein in Burmah. He paid business visits to 
Siam where he cohabited with several women, admittedly concubines, including 
the plaintiff whom both the courts in India found to be the same. The 
Privy Council was, liowever, pressed to apply tlie presumption, but they 
found themselves unable to disturb the finding of fact, upholding it on the 
ground that the presumption, though natural, was in this case weakened 
by total absence of habit and repute inasmucii as the deceased had lived in 
a place where there were not many people to act the part of neighbours, or 
the public, and at all events there was no tangible evidence of the re 
cognition of the plaintiff in her quality of wife, by people external to the house 
and independent of it : “ What evidence she has, is that of the people who eitlier 
speak to the abandoned marriage ceremony or distinguish her position in the 
house as one of more consequence, and her stay in it as of longer duration, 
than those of the other women. In truth, when all is said, there is little 

(1) Be M*Longhlm*g Estate, (1878) I L.R. 

421. (8) Ship DiUa v. Bela, (1900) P. R. 50. 

(2) Dalip Kuar v. Fatti, (1918) p. R. 99 ; (i) Sodhi Kartar v. Sher Singh, (1895) 

18 1. C. 980. P. R.60. 
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more pointing to marriage than the use of the word ‘ wife * by some of the 
witnesses ; and the most cursory, as well as the most careful examination of 
the evidence shows that it is applied to persons whose status is not matri- 
monial.” 

530 . But; as already remarked, this was an exceptional case and one in 
which their Lordships were moved to depart from their usual practice of letting 
alone concurrent findings of fact of the courts in India based upon tl^e evidence 
that the plaintiff lived like the rest of the three other concubines of the deceased, 
that the witnesses called l)y the plaintiff to prove the contract and ceremony of 
her marriage did nut support her, that thougli the Buddhist law permitted 
polygamy, it was rare and tf lat tlie plaintiff never lived or associated with the 
married wife of tlie deceased who had no reason to contract a marriage with 
plaintiff when he could have followed, as regards her, the custom he did in 
fact follow as regards tlie remaining three of his mistresses. A similar 
argument was addressed to the same Board in an appeal from Ceylon in 
which the parties were Tamil settlers in that island. The plaintiff claimed 
a share in her husband’s estate against his surviving brotlier, who denied her 
marriage. The trial judge held it proved that she had co-Jiabited with the 
deceased and given birth to a child which survived the deceased a few months. 
On appeal the Supreme Court dismissed her suit practically holding that the 
plaintiff had failed to discliarge the burden. On appeal to the Privy Council it 
was contended that tlie burden had been misplaced in the court below who 
should have presumed marriage from the facts found by the trial judge, which 
tlie defendant had not rebutted by proof of any specific facts disproving the 
marriage. lit upholding tliis contention, Sir Barnes Peacock in delivering the 
judgment of the Privy Council, held that continuous co-habitation raised a 
strong presumption of marriage wliich not only might, but ought to be drawn and 
wliich could not l)e rebutted by the mere proof of improbability ; '^The evidence 
for the purpose of repelling it must be strong, distinct, satisfactory, and con- 
clusive.’’ Mere proof that no one knew what ceremonies constituted marrkige 
amongst the Tamil settlers in the locality or that the marriage was interrupted 
and all its ceremonies remained unperformed is not enough. (3) It 
was contended for the respondent that in a district where concubinage was 
not considered as immoral, the same presumption would not arise, but their 
Lordships wholly dissented from that view, observing that because a number of 
persons live in a state of concubinage it is not to be presumed that a man and 
woman who were living together as reputed husband and wife were not lawfully 
married, 

531 . The same view was reiterated in another case in which the plaintiff 
claimed to be the wife of a dissolute Bairagi Mahant married seven months 
before his death which the trial Judge held proved but with which finding the 
High Court did nut agree. It appeared that the Mahant was a libertine and 
had contracted diseases induced by Jiis excesses of which lie died when he was 
under thirty years of age, and the plaintiff had only lived with the deceased 
for seven months before his death. There was further the direct evidence of 
the factum of marriage of several respectable witnesses. Their Lordships 
considered tliese facts sufficient to raise a strong presumption in favour of the 
plaintiff’s marriage which the defendant could not rebut by mere i>xoof of its 
improbability on the grounds of the disparity of age and status, the health 
and disease of the deceased Mahant, the absence of religious motive for the 

(1) Ma Wun Di V Ma Kte, 35 C 282 (8) Sastry y, Samhecutty, L, K. 6i.C* 

(210, 211) P. C. 864 (870, 872). 

(2) Sasiri v. Samhecuity, L.R. 6 A.(J. 886i (4) it., p. 371. 
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marriage, and the unlikelihood of a man in his position going without attendants 
to marry plaintiff in a place distant from his home. Tlie deceased had left a 
will in which he had made no provision for the plaintiff whom he referred to 
therein not as his wife but as if slie were unmarried. This last fact was held 
to weigli against the plaintiff and to shift tlie presumption arising in her favour. 
Her claim was consequently decreed. 1^) 

532. The presumption that a Hindu marriage is in a iirahma form is 
(4) (a) Presumption made upon similar considerations, the presumption being 

of Brahma Mar- founded upon what ought to lie and is ordinarily done. 

It lias already been seen that of the eight recognized 
forms of marriages the two forms now extant are the Brahma and the Asur 
marriages, wiiich are tipen to all Hindus the Sliuclra being eciually free to con- 
tract a Brahma marriage and a twice born-being equally free to contract an 
Asur one. In fact the form of marriage nowadays is not so much deter- 
mined by the caste of the contracting parlies as liy the natural law of supply 
and d('mand. 

533. The presumption oi marriage necessarily implies a presumption of the 

due performance of all its essential ceremonies. This pre- 
(4) (b) Presumption siim]Hion is justified hy the fact tliat no one intending to 
of due ceremonies marry would go tlirough the form without its ceremonies 
if he knew that their non-obser\'ance would invalidate the 
marriage, It is a strong legal presumption and one wliich cannot he rebut- 
ted by any evidence which merely raises a counter-presumption, tJiat is, ex idence 
which is merely inferrential and does not directly attack t)<e marriage on any 
of its essential ceremonies. To be of any value such evidence; must he clear, 
cogent and conclusixc. In the Breadalhanc Peerage case the House of 
Lords went so far as to hold that the presumiititm was one whicli not only 
might, but ought to be drawn from co-Jiabitation with liabit and repute 
although the co-liabitation commenced witli a ceremony wliicli was not 
only invalid by reason of tlie real husband of tlie woman being alive at the 
time, tint was known by both parties to be so. Such presumption of marriage 
was made even between a Pariah and Burmese woman. (V 

534. Since it is not usual for married persons to divorce each other, there 

is naturally a presumption in favour of the continuance of a 
(4; (c) Continuance marriage. Sucli presumption is all the greater in the case 
presumed. of a Hindu wliose marriage is normally indissoluble. In 

monogamist countries the fact that a person was remarried 
would necessarily carry with it tlie presumption of dissolution of the previous 
marriage by death or divorce. But there is no room for any such presumption 
in the case of Hindus. 

(1) Luchmi Koer v, lioghu Natlh 27 (6) Henries Peerage claim L. R. 2 11, L. 

0. 971 (977-979) P. C. (Sc ) 268 (268.) 

(2) Sivaramav Rogaraw, (1859) M. 8. D. (6) Piers v Piers, 2 H. L. C 881; Mortis 

44 ; -jaikisondas v. HatkisotidaSf 2 Bi 9 (13, v. Vavies, 26 Cl and F. 866 (388). 

li), (7) Breada.lbane*s case L. R. 2 H. L. 

\Z) Nundlal v. Tapeedas, 1 Borr. 14 (So.) 269 cited in v. 6 A. 

Keshowv Naor, 2 Bcrr. 194; Viyuirangam v. C. 864 (872). (The report of the case cited 

Lakshuman, 8 B. H. C. R. (0.0.) 244 ; Visva- however, does not contain the passage quoted 

mthan V. Saminathan, 13 M. 88. by their Lordships who must have taken it 

(4) Inderun v. Pamasawmy, 13 M. I, A. from the journal of The House of Lords.) 

141 (168). 
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CHAPTER IV. 

Affiliation and Legitimacy. 

538. Topioal Introduotion. — Tlie two following facts are a common 
feature of all primitive societies. First, the existence of a patriarchy; and secondly, 
ownership by the patriarch of his wives and children and disposing of them as 
would a present day-farmer his livestock. The joint family system which was only 
an incident of the patriarchal system postulated one undivided head, who was 
thefatlier, who held sway and exa'i cised complete dominion over all members of 
his houseliold. The evolution of the modern conception of marriage and son- 
ship is the outcome of ages of culture. The patriarch of primitive society sold 
and luted out his wives and children exactly in tlte same way as the keei^er of 
a livery stable today sells or hires out his horses. Slavery was recognized and 
the father freely requisitioned the services of other men to beget children upon 
his wives whom he sold into slavery as a matter of routine business. But 
since male children are not only more useful but also necessary for the protec- 
tion of the family and of the tribe against liostile aggression, it follows that they 
would be more prized than mere girls who Ixung helpless could be seized by 
force or theft. I'he necessity for males being established, the necessity for 
begetting or l)uying sons followed as a maiter of course. The civil law 
conferred special privilege's on the father of three or more; sons, and it 
popularized the institution of adoption (§ 552j. The primary motive for 
adoption was thus entirel>’ secular. The redgious halo which came to surround 
this social nect;ssity is a later development, and due to priestly laudation of a 
purely defensive act of wliich the mainspring was the instinct of self preserva- 
tion, The son in archaic society took the same place as a recruit in a modern 
regiment. And lliat leim did not convey what it has come to mean since. 

536. Tlie Sanskrit writers enumerate twelve kinds of sons, as they describe 
eight kinds of marriages (§| 59 and 63). Some enumerate as mainy as 17 kinds. 
The Dattak Mimansa mentions If} kinds, H) and Baudhayan 13.(2) "pheir 
description will show how loose was the primitive conception of family and 
sonship.* d'hese facts apparent to every student of social archaeology have 
only become gradually established. As recently as 1834 the Privy Council 
were unable to trace the history of the law of adoption to the natural grega- 
rious instinct of animal creation. “ TJ7e law of adoption ” their Lordships 
observed ; “ owes its origin to tlie timorous superstition of the inhabitants 

of India. That people vainly imagining that by leaving male children in 
this world they secured themselves against the torments of the next, seem 
to have been so anxicnis to obtain natural or adopted sons that they have 
established but imperfect securities against fabricated adoption.” (3) But the 
real explanation of the origin of subsidiary sons is to be found in the primi- 
tive conception of family relations, and the exigencies of the time. 

837. A society in which the sole security lay in the strength of its members 
welded into a defensive and offensive alliance for mutual support and self- 
protection could not think of the fears of a future purgatory any more than a 
herd of deer or a flock of geese. The spiritual element was a fiction introduced 


(8) Sootrugun v SahUrya, 2 Knapp. 887. 


(1) 11-57. 

(2) US. B. B. 228. 
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later to emphasize a precept when the necessity for it became less obvious. 
This is even evident in the pat?es of Mann, who said : The rule is that women 
who are devoid of valour and destitute of scriptural learninpf are useless,” ^1) 
Tliose who added to the? physical strength of the social unit counted, the rest 
were relegated to a position of dependence and lifelong servitude. The blind, 
the deaf, dumb or lame and those suffering from l)odily infirmity which detract- 
ed from the tribal strength were not fit for inheritance. They contributed 
nothing to its strength, and they could not, therefore, share in its rights. The 
]>atriarchal family was a self-centred state of which the father was its king. 
He levied an income-tax from the dependant relatives owned by Jiim. 'Pliey 
had no property of their own. All that they liad earned belonged to the 
Ijatriarch. ‘ A wife, a son, and a slav^'e arc devoid of property ; whatever they 
acquire becomes his whose they are.” (2) Being their father’s chattel, even his 
death did not determine their obligation to discharge his debt even if he had left 
no assets. But otherwise the patria poteslas being removed the sons com- 
menced toenioy a certain measure of independence. This then is the common 
genesis of the law of sonship and adoption. 

588. It has already been seen that the primitive notions of the relationship 
of sons and wife were consideraldy loose. The Hindu law- 
The twelve kinds of givers describe several kinds of sons, most of them of 12 
kinds, of whom the first six are placed in the category of 
heirS; the remaining six being merely classed as kinsmen 
who are not entitled to inherit to their father. But neither in the description 
nor in the order, do llu‘ sages agree. 

Manu describe the twelve sons as follows: — 

Class 1 {Heirs ) : — 

(1) Son begotten by a man on his own wedded wife (Auras son). 

(2) Son of the appointed wife, that is a son begotten on his wife by others with the 

permission of her husband. 

(8) Son of his appointed dtiughter. 

(4) Son by adoption, 

(6) Secretly born son of an adulterous wife. 

(6) Son diaoarded by bis natural parents and brought up by another. 

Class 2 {Kinsmen):-^ 

(7) Son of an unmarried woman. 

(8) Son of a pregnant bride. 

^9) Son bought. 

(10) Son by a twice married woman. 

(11) Son self-given, i.e , (an orphan or one abandoned by •his patents and accepted 

by another as his son.) 

(12) Son by a Shudra wife. 

839. These sons gradually dropped out of account as society became 
more settled and the notion of family relationship more defined. The Mitakshara 


(1) IX.18. 

(2) Manu VIII.416. 

(8) Yaj 11-60. 

(4) Manu, lX-159 • Baudbayan, IL2, 3, 
31-88, U S. B E , p. 228 ; Gantam Ch. 
XXVII 82-84 ; 2 S. B. E. 803, 804 ; Yaj- II, 
182, 181 classifies them in a different order. 
Vishnu (XV-l- 80) and Vashisth, (XVIT-12-‘3'') 
ag^ree with each other but differ from Manu 
with whom Yama cited in Dattak Chandrika 


V.;i) and Narad (XIII- 45-47) generally agree. 
Biihaspati (2 Dig 848) regards only two 
sons, vis., Auras (one’s son) and that of the 
appointed daughter as entitled to inherit, the 
rest being merely kinsmen and so relegated 
to the second class adding The sons made 
in various ways by the ancient Hishist the 
powerless modern people have not the power 
to make in the Kaliyug (or present age) *’ 
cited in Datt. Mim-1-64 (Sutherland) p. 16. 
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mentions all these sons but as^rees with Brihaspati in regarding all but the 
A 7 ira.s son and that begotten on an appointed daughter as disentitled to 
inherit. W It adopts Yajnavalkyas order of merit as follows *(1) Auras son, 
(2) Son of an appointed daughter, (3j Son of the wife begotten by a 
husband’s kinsman, (4) Son of the wife secretly produced in the house 
by illicit intercourse, (5) Son of an unmarried woman considered as son 
of his maternal grandfatlier, (6) Son of a twice-married woman, which 
means a wife re-married or ore who had previous intercourse with another 
man though she l)e not actually married a second time, The wife whose 
husband is impotent and has tlierefore be.en enjoyed by another falls into the 
same class. (7) Adopted son, (8) Son l)ought, (9) Son made (Kritrim), i.e., “one 
adopted by the person liiinself, who is desirous of male issue; being enticed 
by the show of money and land, and being on orphan without father or 
mother ; for, if llu'y lx* living, he is subject to their control.” (^) (10) Son self- 
given, one who being beieft of his fallier and mother, or abandoned by them 
without cause, presents himself, saying “ Let me l)ecome thy son. !**>) (11) 
Son accepted “is a son, who being in the womb, is accepted when a pregnant 
bride is espoused. He Lx‘.comes son of tlie bridegroom.” (12) Son deserted 
(Apaind'ih) “ is one, who having l^ecn discarded by liis father and mother is 
taken for adoption. He is son of the laker.” According to the Mitakshara 
all these sons are entitled to succeed in the order ot their seniority. But if 
they all co-exist then tlie Mitakshara makes no distinction between the legiti- 
mate and the appointed daughter’s sons gix'ing eacli an equal share. These 
it regards as the primary or superior sons, the rest Ixhng spoken of as the 
secondary, subsidiary or inferior sons who receive a quarter share. It tlien 
enters into a disquisition into other matters relative to the rights of all these 
sons, but they have long since disappeared from that category, and the only 
sons now recognized are the Auras and tlie adopted sons, tliough tl)e law books 
will be found loaded with minute details of tlie other ten vanished sons. 


It has been stated that the wide conception of sonsliii) owes its origin not 
to the notion of spiritual advancement but the stern necessity of the age. 


Ohildren defined. 


mate or illemtimale. 


22 

ado])tecl. 


(1) Children may be natural or 
Of these the former may be legiti- 


(2) A legitimate child is one begotten by a person on his 
lawfully married wife, 

(3) An illegitimate child is one begotten by him on one 
who is not lawfully married to him. 


A lawfully begotten son is called Auras jaitra. 

(4) An adopted son is one legally adopted by or to a man as 
his son. 


(1) Ch. l-Seot XI, §§ 1-9 16-19. 22. 

(9) 16.. § 8 

(8) Vishnu, XV.8, 9 ■ Cole. Miltak. Ch. 1- 
Seo. XI-8 

(4) MU. Ch. 1-Seo. XI-I7. 

(6) Ib. §18. 


( 6 ) / 6 ., § 19 . 

(7) lb . § 20. 

(8) 16 , § 22. 

(9) . J6., § 23. 

(10) Mit. Ch. I -S. XI § 24. 
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A son taken in adoption is called D(Uiok puh a or 

son. 


Synopsis. 


adopted 


Di^erent kinds of children (540). 

8M. Analogous Law. — The only children now possessing any legal status 
as such are the natural and adopted children. Natural children may be 
legitimate or illegitimate and may belong to either sex, though except in the 
case of dancing women, a child taken in adoption must be a male. But legally 
there is no legal impediment to the adoption of a daughter so that the father 
may theoretically possess children of either sex wlio are either natural or 
adopted. Of the 12 kinds of sons of various degrees mentioned by the 
ancient law-givers (§§ 538-539) only tw^o now survive, viz.y the legitimate son and 
the son by adoption, (^f these the legitimate son calls for no notice. His 
legitimacy is a question of proof or of presumption to be made in accordance 
with the next rule. The adopted son is a subsidiary son and one still recog- 
nized. The law relating to him will be found set out in tlie next chapter. 


641. This chapter deals only with the srate of natural children, and of 
these, the subject may be considered in the following order. 

(i) Presumption of h^gitimacy, (ii) proof of legitimacy, (iii) proof of 
illegitimacy, (iv) status of a legitimate son, (v) status of a legitimate daughter, 
(vi) status of an illegitimate son, (vii) status of an illegitimate daughter. 


23. The lej^itimacy of a child born of 
a married wife of a person is conclusively 
presumed in the following cases, namely — 

where it was born during the continuance of the 

or within 280 days after its dissolution, the mother 
remaining unmarried, unless it is proved that the parties to the 
marriage had no access to each other at any time when it could 
have been begotten. 


Preiumption 

legitimacy 

(«) 

marriage. 

ih) 


Illustrations, 

{a) k bad validly married B in the morning. B was delivered of a ohild in the evening. 
The ohild is the legitimate ohild of A and B, and evidenoe oannot be given to disprove it. 

(6) A had validly married B. After his marriage A became an ascetic. Pie visited B 
casually now and then. B was delivered of a child. It is the legitimate child of A and B, and 
evidenoe oannot be given to prove that by roj^son of bis vow. A could not have begotten it. 


(o) A validly married B 'A was toon aged 10 and B aged 14. A few months after 
the marriage, B was delivered of a child. The child is the illegitimate child of B since A 
oould not have begotten it. 

(d) A aged 30 married B aged 15. B subsequently gave birth to a child. It is the 
legitimate ohild of A and B. and evidence oannot be given to disprove it 

(e) A had validly married B. A child was born to them in wedlock. Evidence is led to 
prove that B was congenitally impotent. The evidence is. admissible as proving sexual 
non-aeoess. 


O. 




c."~17 
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Synopsis. 

(j) Fresiimpiion of legitimacy (2) Proof of non- access {5 A 5), 
(542-547). (3) Other presumptions 

542. Analogous Law.-^Tlie rule Jiere enacted is adapted from S. 112 of 
the Evidence Act wliich enacts a rule in consonance with both the b3nRlisli and 
Hindu Laws [)ul at variance with tlial of the Mahomcdan law. The former 
treat a child as lej^itimate whenever conceived if it was born in wedlock but 
the latter treats it as le.jjitimate only if the parties weie married at the date of 
conception. The Evidence Act now formulates a general rule and this sec- 
tion merely reproduces it hen^, beini? equally applicable to Hindu Law. 

543. The word “access’ used in the proviso is held to mean “generating 

access,’ such acc('ss as made conception possil)le. It has accordingly 

l)een held that the presumption may etpially be rebutted by ])roof of impotcncy 
in the husband. 1^) Non-accessibility in this sense was jdeaded in a case 
in which however tlie husbands incapacity due to illness was alleged, but 
not proved. The period ol 2.S0 days fixed in clause fb) is regaided by the 
obstericians as about the maximum period of normal g(‘Slation, though instances 
are on I'ecord of the period being as much as 311 days and in some rare cases 
it may extend to e\'en 322 days. (6) The Evidence Act takes the usual period 
for ])resumption and l<*a\'es other cases to proof. 

544. Presumption of Legitimacy.— The presumption of legitimacy under 
this section is conclusi\e if it is pioved or admitted that the child ^\as born in 
wedlock. But since marriage may ilstdf be the subject of a ]:)resnmption 

it follows that in order to raise llie presumption of legiiimacy all that is neces- 
sary is to prove birtli of the child of tlie wife within any tinu* however short or 
long after marriage up to 2<S0 days of tlie death of the husliand or divairce of 
the wife by him. 1'his presumption is conclusiv'e in the sense that it is not 
open to the parlies to rebut it in any way otherwise Ihan as stated in the 
proviso. Conseqiiently, such piesumption cannot lie rebutted by proof that 
tlie child was begotten by some one else, or that other people had likewise 
access to the wife fa('i by any other cii cumstances of general impro- 

bability. 

545. 'fhe only fact allowed to be proved in rebuttal is non-access to the 
wife. 'Diis includes, as previously rt'iuarked, not only non-access in fact but 
also non-access in a sexual sense such as precludes the possibility of concep- 
tion. Evidence may then be lc‘d to ]n*ove tliat the Jmsliaiul was impotent, BO) 
too young or too old, or otherwise incapacitated to beget a child. Tlie fact that 
the parties lived apart or that the husband had remarried, and deserted and 


(1) Per Lord Langdale in Jeswunt Sinq v 
Jet Singh (IH44) 6 W. R. 46 (47) P C; Per 
Bir Barnea Peacock in Pedda AniayH v. 
Zemindar of Morun gap tit i (1874) 14 B. L, R. 
115 (122) P C. S 112 of the Evidence Act 
was drawn from the statement of the com- 
mon law in the Bombay (Peerage) case 1 Sim. 
St. 168 

(2) PerLoid Langdale in llargrcce v. 
and Hargrace 9 Beav. 562 (566) 

(3) Ashr?ifooddowlah Hyder Jlossein 11 
M. I. A. 94. 

(4) Banlmry [Peerage) case 1 Sjm andSji. 


153- Cope V Cope 1 M. and Rob. 276" Bury v. 
i hilpot 2 My. and K. 349. 

(5) Narendra. v Bam Gihind^ 29 C. Ill 
(125) P. C. 

.(6) 2 Taylor Med Jur (41 h Ed ) p. 266 

(7) S. ante \ O^Lazaffar Ali v Kaniz 
Piitema^ 11 C. L. J. 649, P. 0. Manji IjqI v. 
Chandrabatit 38 C. 700 P. C 

(8) Vmra v. Mhd. Hayat, (1907) P. R. 'ig. 

(9) Maoris v Davies, 3 C. & P. 215; Cope v. 
CopCy 6 C. & P. 604 ' Wright v. Moldgate. B 
0. & K 368. 

(10) fio?ario V. Ingles, 18 B, 468. 
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discarded his wife wtaild not ewclude the j)resuniptioii, unless there was proof of 
non-access to her evidence as to which niusL be cogent and almost irresis- 
tible. Such evidence was furnished in the case where the wife had admittedly 
lived in open concubinage witli another man and they both had acknowledged 
the children born of them. (3) 

546. Tlie same presumpLion in favour of legitimacy continues lor a period 
of 280 days after dissolucion of the marriage by dealh or divorce. Considered as 
a rule of limitation the day of deatii or dissolution would prol^ably be excluded. 

547. But apart from presumption, legitimacy may l)c the subject of direct 

Proof aliunde. proof, though wheieone can lost Ids case on so conclusne 

a presumption it v^ould be not only superarogatory but at 
times risky, to attempt it. 

548. Other presumptions.— Besides the conclusive presumption in favour 

of legitimacy, others may arise fiom ciicumstances the strength of w'hich must 
naturally vary in eacdi case. So in a case of disputed legilimacy of the plaintiff on 
the ground that there could lie no legal marriage lietween his mother wlio was 
alleged but not prox'ed to be a dancing gitl attached to a l^agoda and his father 
who was a Zemindar, it wars found that IxAh w'ere, however, Shudras belonging 
to different castes between whom intcr-man iage was uncommon audits legality 
doubted. The e\adence on Ixjth sides wars conflicting and that adduced by the 
plaintiff* as to how his mother (co-plainliff and his next friend in the case) was 
married to the Zemindar false. But their Lordships held that the evidence fail- 
ing the presumption remained : “ The legal presumption in favour of a child 

born in liis father’s house of a mother lodged, and apparently treated, as a wife, 
treated as a legitimate child by his father, and rvhose legitimacy is disputed after 
the father’s death, is one sate and proper to be made ; and the opposing case 
should be put to strict proof.” I'he plaintiff’s claim was consequently 
decreed. 

In the case of disputed legitimacy it is the child and not its mother that 
possesses the “ legal character” referred to in S. 42 of the Specific Relief Act 
to obtain a declaration as therein provided. 

Evety child, whether legitimate or illegitimate, pos- 
Children's right of seisses the right of mainteiianee against its 
maiatenance father or his estate. Provided that in a family 

siibjeet to the Bengal School, such right, in the ease of an 
illegitimate child, ceases upon its attaining majority. 

549. Analogous Law. — The childrens’ right of maintenance against their 
father is supported by the jus naturale and is recognized in all systems of law. 
It underlies S. 488 of the Code of Criminal Procedure wdiich prescribes a 
summary remedy for maintenance of wives and children - limited to a monthly 
allowance not exceeding Ks. 60. Tiie common law right liere declared is 
independent of that section and may be enforced by suit. In the case ol 
legitimate issue the right is lifelong but both the Mitakshara and the Daya- 
bhag qualify it in the case of illegitimate issue, the former by continued 

(1) C.F,E V. 2Iansfield, 11 Q. B. ‘Ml. (4) Ramamani v. KuluiUhrib 14 M. I A. 

(id) Bo&vilev. Attorney QeneraU MP D. 316 3b6) 

177, ’ (5) Lotifm V 2loLrti'y 23 C W. N 171. 

(8) Bahadur Singh v. Virw, P 28. 
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service and obedience to the liead of the family, the latter by his age and 
capacity to earn his own liv^elihood. According to Yajnavalkya the illegiti- 
mate cliild of a regenerate father is entitled to maintenance not as a matter 
of consideration, as a provision against starvation and vagrancy, but as a 
matter of right and in recognition of his status as a ir ember of Ins fathers 
family and by reason of his exclusion from inheritance. As in the case of 
females of the family or of disqualified heirs, an illegitimate son is entitled to 
nuinteriance as long as he lives, and he possesses such right independent of 
his earnings, though they cannf)i be ignored in fixing his maintenance. But 
thougli the claim while it lasts may be charged upon tlie inheritance it still 
remains a purely personal claim and is not a heritable right. It is not 
settled that the right of maintenance is independent of the mode of illegitimacy, 
so that the cliild whether born oi a permanent mistress or a concubine is 
equally entitled to it. The right of the child cannot be affected by reason 
of the fact that it was the issue of an adulterous intercourse. ^*1 

660. The amount of maintenance depends upon circumstances. It must 

l)ear some relation to the position and property of the father 
Amount of maiaten but an illegitimate son cannot claim a share therein in the 
guise of maintenance In one case the court decreed it at 
Rs. 25 per mensem but the value of the estate did not enter 
into its calculation, and it was treated merely as a compassionate allcAvance. 

In another case the person entitled to maintenance was ii. possession of the in- 
heritance the income from which yielded only Rs. 150 per annum which was 
found insufficient to maintain the claimant. The heir asserted his right to 
possession of the estate which the court decreed but burdened it with the 
payment of that amount though it represented the entire profit received there- 
from. 

661. It has been held in a case that the common law right of mainten- 
ance is only available to an illegitimate son and not to an illegitimate daughter 
whose case is not supported by any text. 

l"or a further discussion S3e Chapter, on Maintenance ’’ jpost. 

CHAPTER V 


On Adoption. 


682. Topical Introduction. — It has already been seen that the adoption 
of children is not an institution peculiar to Hindusim, but owes its origin to 
the social communism peculiar to the primitive races. All the European races 


have outlived that stage. In India 


(1) Ananthaya v. Vishnu, 17 M. 160. 

(9.) lioshan Singh v. Dalwni Singh, 22 A. 

101 (198) P. C 

(8) Chuoturya v. Sahub Purhulad, 7 M 
I. A 18 (60, 62) followed in Lioshan Stngh 
V. Balwant Sifigh 22 A» 191 (97) P, 0. affirm* 
ing Balwant Singh v. Roshon Stngh, 18 
A 25 

(4) Rahi v. Govinda, 1 B. 97 ; Subra- 
manya v VbIu,20 M. L. J. 360 ; 6 I C 919; 


L lias become stereotyped as an integral 


Muttusamy v. V Buhataswarat 12 M LA. 908 ; 
Venkaiachella v Parvatham, 8 M H. C. B; 
134; Kappa v Singafavelu, 8 M 826 (827); 
Viraramurthi v. Singaravelu, 1 M. 806. 

(6) Qopalasami v Arnnachelam, 27 M, 82. 

(6) /6. p. 37. 

(7) Oomrao v. Mankoonwer, 2 N. W. P. 
H 0. R. 186. 

(8) BhayaUd v. Chiiraman, 9 C. P. L R. 
38 . 
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part of the Hindu personal law. In early times children irrespective of liielr 
sex were taken in adoption, and this is recommended by Nanda Pandit 
who commends the adoption of daughters as etjually conducive to siiiritual 
efficacy since both the gift of a daughter in marriage and the birth of a sni 
to her are spiritually meritorious acts, and children of both sexes are neces- 
sary to free one from the torments of hell. (^) This special pleading to bring 
into vogue an old custom wliich Jiad long since fallen into desuetude does not 
appear to have appealed to the populace, and though the adoption of a daughter 
is not altogether unknown it is now as dead as the J-)odo amongst all 
classes of Hindus except the dancing girls amongst whom it is still common. 


Leaving this out of account for the present, the adoption as now practised 
is the adoption of a son. 


Adoption defined. 


(1) Adoption is a formal recognition 
of a person as the son of another. 


(2) No adoption is valid unless it is made in conformity 
with law* 


(3) Any Hindu, not having a son, grandson, or a great 
grandson alive at the time of adoption, may ado])t a son to him- 
self, and his wife or widow may with his consent do the same. 

Synopsis. 

(1) Texts on Adoption (553). (3) Who may adopt (555). 

(2) What is an adopted son (554). (4) Adoption by minor (556-557), 

583, Analogous Law. — The law of adoption is supported by the followings 
texts : — 

Yajur Yeda A Brahmiu on being born becomes a debtor in three obligaiions : to 
the Kishis (who are propounders of the sacred books) for studentship (to study the same) 
to the gods, for saoridoes ' to the ancestors, for proxeuy ; he is free from the debts who has 
son, who has performed sacrifices, and who has studied the vedas. 

Manu “ A son equal in caste and afTeotionately disposed whom his mother or 
father or both give aocompinied by the pouring of water at a time of calamity is known as 
the Dattrim (Dattak) son. He is considered as a son made or adopted, whom a man takes 
as his own son, the boy being etiual in class, endued with filial virtues, acquainted with the 
merit of performing obsequies to his adopter, and with the sin of omitting them.” 

lb -~(oited in Dattak Mimansa) “By a sonless person, should any description of a son be 
anxiously made for the sake of funeral oblations libations of water, and obsequial rites as 
well as for the celebrity of name”. 

Yashisth : — “If the father sees the face of the living sou on b'rth, he transfers the debt to 
the son, and attains immortality. It has been revealed that endless are the heavenly regions 
for those haring male issue, but there is no heavenly region for a sonless man.” 

Ib — “ He who has no son may appoint his di>ughter in this manner to raise up a son 
for him saying, “the male child who shall be born from her in wedlock shall be mine for 
the purpose of performing my obsequies.” 

Atri : — “ By a sonless person only, should always a substitute of a son bo anxiously made 
for the sake of funeral oblations, libations of water and obsequial rites. If the father sees 
the face of a living son after birth, he transfers the debts to him, and attains immortality. As 
soon as a sou is born the ;ather becomes absolved from the debts to ancestors ' on that day 
he acquires purity, since the son saves him from th<^ infernal legions.*’ 

(1) Dat. Mim. VIM, 16. (6) Ashtak VI 310 Hang, VoJ. 1. p. 179. 

(a) 16., VII 16 18. (6) IX- 168, 169 

(8) J6., VII-8. (7) 1X.127. 

^(4) Nowab Bay v. Bhugbuite, 6 B L R. (8) Cal. Ed VoJ, 1, p. 17,oited in Mandlik’s 
5 ; Nursing v. BhuUun Lallt W. R. iGap. H. L., p its F. N. (2). 

No) m. 
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664, What is an adopted son. — An adopted son is a creature of the law. 
1 le is spoken of as a secondary, siihsidiary ora substituted son. His affiliation is' 
stated to be an imitation of natuie. 1 lis necessity arose from secular motive. His 
continuance has been assured by an assumed spiritual benefit he is sui:)posed to 
confer upon his adoptive father and his ancestors. l>ut even persons, c.f/., the 
Jains, who do not believe in a h(ireafter, practise adoption. The fact tliat other 
sons wliose spiritual efficacy was as eat, if not /greater, have become obsolete 
and the adopUid son remains, sui’^usls that its raison d'etre niiisl be “the ordinary 
luinvin desire for petjieLUatioii of family piojiertics and names.’’ This was 
stated l)y INIanu himself in a passa‘u»e already quoted. 

Jjiit accordin',^ to ih? sacred precepts the adoption of a son by a son- 
less man is a matter of lelij^ious necessity, Init it does not mean that it is 
therefore necessarily a muter of lepal obligation. All that it means is that 
adoption is commendable to one who has no present issue. ^2) 

666. Who may adopt. — In the matter of adoption the Indian Majority 
Act is inapplicable. Consequently there is no statutory bar 
Minority of adopter. regards the age of adoption, and since the only direct 
provision of Hindu Law fixes the age of minority, 
in th(i sixteenth year it follows that a person below that age 

cannot adopt. Lut shice the affiliation of a sluinger calls foi the exercise of 
discretion the courts liave laid down that no one wJio lias not attained the age 
of discretion is competent to make an adoption. 


566. The question then is what is an age of discretion. It would seem that 
in the absence of any specific rule of Hindu Law the statutory law of 
majoricy should guide the courts as ('ourts administering the rules of justice, 
equity and good conscience. d'his the courts Jiave generally en- 
joined but on the subject of adoption they have lield the attainment of 
15 or 16 years by a luisliand as a sufficient age “which according to the 
law prevalent in Lengal is to be regaided as the age of discretion.” (*) 
But this case was never intended to settle a general rule of Hindu majority 
and if it has that effect, then a Hindu adopter would fare much worse tlian a 
Hindu transferor or testator, inasmucli as a boy of 16 might at the age of 
impressionable ytiuth, m<>\ed perhaiis liy a feeling of religious piety, or unduly 
alarmed by a ixissing ailment, commit an act for which he migJit heartily feel 
sorry when he foresees the conseijuence of it. Moreover the two ages of 
majority may, at times, lead to awkward results. Thus while a person below 18 
may not execute an authority to adopt a son, since it is compulsorily registra- 
ble, he IS competent to confer such authority verbally or by a will, and 
what is more, make an adoption Jiimself. In otlier words, he is a minor to 
delegate his autliority to another, though not a minor to exercise it himself. 

567. The Legislature has made some provision for protecting such minors 
as are placed under a certilicated guardian or the management of whose estate 
is assumed by the court of wards, but the Legislatuie sliould certainly protect 


(1) Sri halusu Srz JJalusu, 22 M 398 
(414' P. 0. i S. 0 21 A 460 (477) P. 0. 

(2) Ib contra liajendro v. Saroda Sooji- 
duree, 15 W. H 548. 

(3) Manu vni.27 

(4) Rajendra v. Saroda Soondurcet 16 Vv. 
R. 5i8 followed in Juvioona v. Bamasoondarit 


1 C. 289 (295, 296) (P. 0.) 

(6) Ss 17 (3) and 35 (3) (5) of the Registra- 
tion Act (XVI of 1908) 

(6) The Guardians and Wards Act (Vlll 
of 1890) 

(7) Tbe Court of Wards Acts, 
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other minors as well. As it is, it is h'ft for the court to decide wliether the 
adopter in a ^^iven case liad attained suflficienl maturity of understanding to 
judge of the nature of his act and its consequences upon his natural heirs and 
after-born progeny. 


No one can adopt a son unless at the 
adoption he had no livint; son, grand- 
son, or great grandson. 

Synopsis 


(1) Adopter to he issminss (558j. 

(2) Jhsiorical retrospect f559) 

(3) Simultaneous adoptions (560). 

(4) Adoption by person having dis- 

qualified son (561 j. 

(5) Adoption hif Jams (564). 

(6) Parsi adoption (565). 


(7) Kritrim adoption (566). 

(S) Usage, prohibiting adoption (567). 

(9) Invalidity of adoption of one by 
two persons (568). 

(10) Motive immaterial (569). 

(11) Adoption of a daughter (fjlO), 

(12) IJIatom adoption (571). 


668. Analogous Law. — This condition is supported by a text of Manu 
which runs as folhms : — 

“ By a son, a man conquers worlds : by the son’s son he enjoys immortality ; and after- 
wards by the son of a grandson, ho reaches the solar abode ” 

As all these relations are (jualified to perform the obseciuies, (^) the 
main object of adoption is thus attained and tliere is no necessity for adoption. 


Historioal 

Retrospect. 


559. Ikit this qiuilihcation is of a later growth. In ancient times a 
son being property necessar\^ to strengthen the family, 
any person was entitU'd to accpiire a son of which twelve 
modes of ac(]uisiti()n were recognized. The acquisition of 
all these sons was still customary iq) to a very recent age wlien the Mitakshara 
and the Dayabhag were written since they both recognize their status. The 
texts liowever discourage tlie affiliation of a siil)stitut(‘ wlien tlie r(‘al son is in 
existence. Tint the texts liave not the eflect of illegalizing such acquisition, if 
made, lliil the growing public opinion, strengthened by changed on x ironments 
discountenanced the a})poiniment ot siibstitiUe sons to the detriment of the 
legitimate issue. This is rellected by Nanda Pandit who struggles to read a 
positive prohilhtiou in the old texts, but even he could not ciicumvent tlie 
Vcdic legend of Vishwamitras adoption of I )eva rat even though he had 100 
sons of his own. (3) Im[)ortuned by his pupils to reconcile this [irecedent with 
his view that a man with a lixang son could not take another by adojition, and 
unable to explain it away, Nanda Pandit reluctantly concedt'd tJiata man with a 
living issue might adopt, provided he look permission of his legitimate issue. (^) 
This was acceded to by Devand llhatt, the autlior of Datlak Chandrika, the 
other recognized authority on adoption. And this view was accepted by 


(1) IX- 137 cited Datt. Mim Sec 118. 

(‘2) Vishuu Puran cited Lo Sec 1-14 
(3) Tbo veda Aitreya Brahmana set out 
in Sarkar*s H. L 181 , 

(i) Sec. Datt Mim Sec 1-12 : “ But. how- 
ever, if you pertinaciously insist on the 
superior cogency even of the indication of a 
revelation to a revelation recorded from 
memory then we accede that a man, though 


possessed of male issue, may adopt another 
son with the sanction of such issue.” 

(5) Datt. Chaud 1 3-8 disposes of the 
other substituted sons by citing \'rHiaspati*$ 
text “ sous of many descriptions who were 
made by ancient saints, cannot now be 
adopted by men, by reason of their deficiency 
of power Jh (8uth) p. 109, 
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Colebrooke as correct and is echoed in his Digest. Then again neither writer 
adverts to, or expressly proliibits tlie adoption of a second son in the presence of 
the first adopted son. The question was considered by the Privy Council who 
decided against its validity J from which it, of course, follows a foTticfri and 
was so regarded by their Lordships, that there could be no adoption when a 
legitimate son was alive. 

560. Two other questions remain. Can a man having two or more wives 
adopt as many sons as lie has wives, and in any case, can, he make two or more 
adoptions simultaneously? (lulab Shaslri answers both these questions in the 
afifirmi^tivT, atiding, that it is not only legal but usual in Bengal. He argues 
that the Action ol adoiition should imitate nature. But the courts even in 
Bengal ha\'e answered both the questions in the negative holding two Simula- 
taneou^^ or successive ado])L ions equally invalid and unsupported by the text or 
usage. And the questions are really ones for usage and not logic to 
answer. In any case, it is against the policy of law to favour the creation of 
artificial relations, and it would treat that as iiroJubiied what is not expressly 
permitted. 

561. Since the primary purpose of adoption, as now understood, is to pro- 

vide for tlie adopter’s spiritual advancement by liaving some 

(2) Where son dis <>no legally qualified to perform liis obsequies, and since 
qualified civilly or such qualification must be judged by Hindu Law whicli 
presumably dead. disqualiAcs a son who is impotent, an idiot or insane, blind, 
deaf, dumb, lame, congenitally suffering from leprosy or 
from any infirmity or disease vhich disqualiAes him for inheritance or one who 
has liecome a convert to an alien faitli or has turned a hermit, sanyasi or 
Thakir, and thereby snapped the natural lie by which he was bound to his 
father, the latter may make an adoption as such disqualiffed son is as good 
as civilly dead to him. This is also the v'iew of Nan da Pandit who argues 
that since subsidiary sons were neither entitled to perform the obsequies nor 
share tlie inheritance, and participation in the obsequies and testate is the result 
of Alial relation, a person who is impotent and the rest merely bears the 
semblance of being a son but is of no use for either purpose. A son who has 
merely become a Bairagi who is not an ascetic does not forfeit his religious 
efficacy, In order to liavc that effect the renunciation must be complete with 
no legal possibility of return to civil life. Such is the case of an ascetic, 
Sanyasi or Fakir wlio thtiii form a brotlierliood of their own and whose return 
even to their domestic life does not revive their lost right of inheritance. 
There is of course, nothing in the Caste Disabilities Removal Act (•^) to militate 
against this view, since the renunciation of wordly pursuits and wordly ties does 


(1) Dig. p. 393: cited in Rungama v. 
Atchdma 4 M, I. A 1 followed in Akhoy v. 
Knlapahar 12 0 106 (i 2^ P 0 ; 

(2' Rungama v. Atchama i. M I. A 
explained in Akhoy v. Kalapahar 12 0. 106 
(112) P 0. 

(3) Adoption (2nd Ed) p. 183, 184. 

(4) Joy Chunder v. Dhytub Chunder 
(1849) S. D. A. 461 • Sudanund v* 
BcnomalUe 1 Marsh 817. 


(6) Mohru V. Moti (1876) P. R. 62. 

(6) Datt Mim 8. 11.82 (Suth) p. 81 To 
the same effect 1 Strange H. L., p 77; 
Sarkar Adoption (2nd Ed) 196, 1P6 

(7) Teeluk Chunder v 8hama Chum% 1 

W. R- 209; Jaganmth v, W. 

B 172: Khoodtram v. Rookhineg^ 16 W R. 
197. 

(8) Dayabhag 5.14. 

(9) XXI of 1860, 
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not amount to his renouncing or having been excluded from the communion 
of any religion, or being deprived of caste. ” 

For the same reason a father whose son has disappeared for a time, 
sufficiently long to raise the presumption of death, is set free to make an adop- 
tion. Such presumption will arise if he lias not been heard of for seven years 
by those who would naturally have heard of him if he had been alive. 

S63. It has been said that in such a case the adoption is not valid unless 
it is proved that the son was dead at the date of the ado[)tion, but presump- 
tion is one mode of proof where the son has not been heard of for seven years 
prior to the date of adoption. Of course, where the question of the date of 
death is material it must lie proved and cannot be left to presumption, since 
presumption merely extends to death and not to tlie date and time tliereof. 

564. It has already been seen that Jains thougli forming a sect of dissenters 
are classed as Hindus 296-297). As such they have the 
Jains can adopt. same right of adoption though their adoption is a purely 
secular institution and is free from many of the re- 
strictions of orthodox Hinduism. For instance a Jain widow is entitled to 
adopt without the authority of her husband 1^) and there is no objection to 
the adoption of a married man, or sister or daughter’s son. 

665, Pars! adoption. — The Farsi s who are Persian refugees in India have 
brought with them the ancient Aryan custom of adoption. Their adoption lacks 
the religious element of .spiritual efficacy, thougli the adopted son has to per- 
form the funeral ceremonies of his adoptive father to whom lie inherits as a 
natural son. According to the evidence given in a case which was ultimately 
decided by the Privy Council (U an adopted son may be either a “ Dharm putr 
or merely a “ Palak Putra. ” In the case of the former, adoption is made in the 
presence of the priest who reads the “ Tundurasti ” or a benedictory prayer in 
the name of the person who claims to be the adopted son. A declaratioiv of 
his adoption is usually made on the third day after tlie decease of the adoptive 
father though it is not indispensable and it is usual to take a writing in the 
absence of which the adopted son is treated merely as a palak putra^ 

V / 

666. Kritrim adoption. — A Maithil widow has no power' of adoption 
to lier husband with or without his consent. Amy authority 
Oonflaed to Mithila. given by him will not, therefore, confer on b('V any powx^ 
of adoption as it would be illegal 

She can however, adopt a boy to herself. But as already stated the son so 
adopted becomes her own son and not the son of her husband. He has no 
right to inherit her husband’s estate and a fortiori has no right of collateral 
succession. 


(1) Contra Sackac’s Adoption (2nd Ed), 
p 197. 

(2) S. 108 Ev. A. (A 1 of 1672) as to the 
meaning of whloh see In re PJiene's Trusts Xi. 
B. 6 Oh 189 (144) ; Parmeshar v. Bisheshar 

1 A«68 P. B , Mazhar Ali v. Budh Singh, 7 

A. 297i Dharup v Oobind 8 A. 614 ; Dhondo 
V* Oanesh 11 B. 433; Bango v. Mudyeppa 82 

B. 296 ($03); Contra Janumajay v. Keskubkil 

2 B. L. A (Ac) 134; Ouru Das v. Matilal 6 
B. L B. (App) 16 following the Hindu Law 
are now BUperseded by the Evidence Act. 

G. C. — 18 


(3) Trev. H. L. (2nd'"Ed.) 106. 

(4) Asharji Kunwar v. Rupchand, 80 A 
197. 

(5) Lahhmickand v Gat to, 8 A. 819 ; 
Barnabh v. Mandih 27 0. 879. 

(6) Aeharfi Kunwar ?. Rupchand, 80 A 
197. 

(7) Ilassan Ali v Naga Mai, 1 A. 288. 

(8) Lakhmichand v. Gatto, 8 A. 819. 

(9) Homabaee v. Punjeabhaee^ 6 W. K. 102 
P. C. 
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Even wlierc the fatlier adopts him in the Kritrim and not in the Dattak 
form it merely creates a personal rolationshij) between him and his adoptive 
father and the adopted son succeeds only to his estate. 

567. Adoption may be prohibited by custom, but in this case if the par- 
ties are admittedly Hindus, adoption will be presumed to 
Usage may prohibit be permissible till the contrary is established by custom. 
adoption. J^ut if the family was one of non-Hindu orij?in and had 

adopte^d only some of the customs of Hinduism, then it 
would be on it to prove tliat the custom of adoption was also the one adopted 
by it. Such was held to be the case of a Cooch Bihar family which had only 
become partially hlinduised and as to whom the custom of adoption was pleaded 
but wliich t!ie Privy Council held required to be proved like any other 
custom. 


568. 'Pwo ])ersons, even brothers, cannot take tlie same boy in adoption 

eitlicr conjointly or consecutively. If they do, both the 
One adoption by two adoptions would be invalid. Even as regards the 
persons. ado])tion by two widows taking one boy in adoption to 

tlieir husband, its legality depends upon local custom 
whicli justifies such adoption In Western India, but not elsewhere. 

569. Tlie adopter’s motive influencing Iiis adoption is wliolly immaterial 

and does not affect its validity, even if it be to def^t an 
Motive immaterial. alienation or disappoint an expectant lieir. But of 
course, an adoption cannot be made a cloak for 
defrauding hona fide transferees who would be entitled to retain their property, 
or decreed restitution, if their title is attacked by the adopted son in collusion 
with the adopter. 

570! It has already been seen 552) that tlie Smritis favour the adoption 
of a daughter on the same ground of religious efficacy. Even 
Adoption of a Nanda Pandit commends it on the grounds tliat it is 

daughter. conducive to a dual spiritual benefit derived from the gift 

of a daughter in marriage and from a chiughter’s 
son (S) and the necessity of having children of hotli sexes to save one from the 
torments of hell. Consequently in old cases sucli adoptions were upheld (If)) 
and the Pandits, vvlio were consulted by the Sadar Court, supported their view 
in favour of such adoptions by citing a considerable body of autliorities. 1 1) And 
this custom was in keeping with that in vogue witli tlie other brandies of the 
Aryan race, But thougli possessing ample sacred autliority in support of the 


(X) Jiwan Malw.Jamna Das, (1911) P. 
L. R. 67; lO I C. 822 
(2) Vandravan v. Manilal. 16 B. 470 (476); 
Verabhai v. Bai Hiraba, 27 B. 492 U98, 499) 
P. 0. ; Bishnath v Famchurn, (1850) S. D. 
A. B. 20 followed in Fanindra v Rajeswar, 
11 0. 468 ( 478) P. C 

(8) Fanindra v. Rajeswar ^ ll C. 468 (478) 
P. 0. 

(4) Raj Coomar v. Bissesur, 10 0. 688 
(696. 697). 

(6) Indor Kunwor Jaipal, 16 0.726 
(746,747) P.C.; Rarasimha v. Parthasarathy, 
87 M. IfO (220) P. C. 

(6) ‘‘The daughter given resembling the 
legitimate daughter is a substitute fora sop” 


Datt. Mim. VII-81 Suth. p 98. Nanda Pandit 
supports his view by citing a considerable 
array of authorities favouiiog her adoption 
— See Seo. VII devoted to that topic (Suth.) 
pp. 91-100. 

(7 1 Datt. Mim. VII- § Pi6. 

(8) 16. VII- § 16,17, 18. 

' (9) 16. Vl-§ 8. 

(10) NowabRayv. Bhugvttee, 6 Eeng. 8.R. 
4; 7 I D (0.8 ) 669; see authorities in support 
cited at pp 675>678. 

(11) Printed at the end of Nowah Ray y* 
Bhuguitee, 6 Beng. 8. R. 4; 7 I. D. (0.8.) 669 
(676, 678). 

(12) See General Introduotion, 
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custom, it does not appear to have been ever popular witli the Hindus and in 
course of time it fell into desuetude, till it now survives only in the case of 
women of an unfortunate class who are suffered to take daughters in adoption. 
But the present tendency of the law is to discourage sucli adoptions. In 
Bombay the Court refused to uphold such an adoption by a Brahmin, lidding it 
to be opposed to Mayukli and the Madras Court has held it equally in- 
applicable to a family man, wliile even as regards prostitutes and dancing 
girls, tlie courts differ as to the legality of their adoptions of daughters. Both 
in Calcutta and in some cases in Bombay, such adoptions are held illegal on 
the ground that an adoption by a woman can only be to her husband and as 
these adopters have no husbands, they cannot adopt to themselves. 1^) But the 
Madras High Court upheld such, adoptions as sanctioned by usage though if 
their purpose be immoral they cannot be tolerated. And this view has also 
prevailed in some cases in Bombay. (?) 

571 . No other relationship except that of a son or of a daughter can Le 
ordinarily created b}' adoption. One cannot for instance, 
Illatom adoption. adopt a tiersou to be one/s grandson, great grandson, 
brother or a nephew . 

The only deviation from this rule is the adoption of a son-in-law which 
has become rooted in the districts of Bellary, Cuddapah, Kurnool, Nellore, 
and the North and South Arcot Districts of the Madras Presidency. (1^) This is 
locally known as the custom of illatorn and is quite independent of the adop- 
tion of a son. A person who has no son living at the time though he may 
have any number of daughters may adopt an illatom son-in-law (®) but it does 
not prevent the subsequent adoption of adatlaJi son.(^) The illatom son-in-law 
counts as a son and has the same rights as the Auras son sharing equally with 
him on partition. (^^) Among the Keddis or the Kapu caste of Vellore he is 
allowed even to continue his connection with his natural family being a 
preferential heir to his natural father's divided brother (^^) \vhile the members 
of his natural family continue their right of succession to him. (1^) The illatom 
son-in-law may during his life-time deal whth the property as he chooses and 
his sons have no right by birth in such property, (i^) On his death it passes to 
his heirs in the same way as self-accpiired i)roperty, the heirs of the adopter 
having no right to it. (^^) Where he lives with the adopted son there may be 
commenscility but in the absence of custom, there cannot be any co-parcener- 
ship between the tw'o and there is no right of survivorship. (I®) The relationship 
of illatom commences as soon as a person is admitted into the family, with a 


(1) Oanga Bai v, Anontat 18 B. 690. 

(2) Quddati v. Qanmati^ 28 M. L. J. 493. 
(8) Hancower v. aancower, 2 Mor. Dig 

188 ; Narendra v. Dinanalli, 86 C. 824 
Mathura v. Esu 4 B. 646; Tarav. Nana 14 B. 
90 (92) ; Hira v. Eadha, 37 B 116. 

(4) VenJeu v. Mahalinga 11 M. 398; Muttu- 
kawnu v. Paramasnmi 12 M. 214; Sivaaangu 
V, Mmal ib. 277 • 

(6) Kamakshi v. Eamasami, 19 M, 127, 

(6) Manjamma v. Seshagiri Bao, 26 B. 491 
(496). 

(7) Hanumantamvia v. Rami, 4 M. 272 
(288). 

(8) 16.; contra Nallvry v. Kamapalli, 26 


I. C. (M) 64 the existence of a natural son is 
no bar to illatom adoption. 

(9) Chcnchamvia y . Subbaya,9. M. 114 
(116). 

(10) Hanumantamma v. Rami, 4 M. 272 
(288) ; Chanohamma v Subbam% 9 M. 114 
(116). 

(11) Shivada \ Shivada, 6 M. 267. 

(12) Balarami v. Pern, 6 M. 267 ; Ilam^ 
krishna v. Subbakka, 12 M 442. 

(18) Challa v. Challa, 7 M. H. 0. B-. 26. 

(14) Challa v. Challa, 7 M. H. C. R 26 ; 
Ramkrishna v. Subbakka, 12 M. 442 (444). 

(16) Chanchamma v. Subbaya, 9 M. 114 
(116). 
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view to marrying liim to tlie daughter of the taker thougli the marriage takes 
place after the latter’s death Since an lUalom adoption, though recognized, is 
based on custom, it follows that the claim founded on that relationship cannot 
be made good unless the relationship itself is strictly proved. 


27. Save as provided by any law for the time being in 
force, every Hindu has the riglit to adopt a 
son provided — 

(d) he has attained the age of discretion ; 


Who may adopt 


(b) and lias no son, legitimate or adopted, or grandson 

or great grandson in the male line then living ; 

(c) is possessed of sound mind ; 

(d) and is not suffering from any mental or physical 

disability which disqualifies him from inheritance. 


Explanation 1. — The facts thal the adopter is a bachelor or 
a widower, or that his wife is pregnant or opposes the adoption 
arc immaterial to the validity of adoption. 

Explanation 2. — A son mentioned in clause (</) does not 
include a son who suffers from any of the disabilities which 
disqualifies him from inheritance. 

Illusirniions. 

(a) A is a Government ward subject to an Act which prohibits A from adopting without 
the consent of the Local Government. A adopts The adoption is invalid unless consented to 
as provided in the Act. 

(b) An eunuch registered under Act (XXVlI of 1871) is declared by 8, 29 thereof 
incapable of adopting a son. A cannot adopt. 

(c) A suffers from virulent leprosy which disqualifies him to inherit A cannot adopt. 

(d) A has turned a Sanyasitand so renounced the world. A cannot adopt. 

ie) A has a son who is deaf and dumb, or suffers from any of the disabilities mentioned 
in ills, (c) and {d). A can adopt 

if) A who has an adopted son B, adopts C. The adoption is invalid, for a Hindu cannot 
have two adopted sons at the same time 


Synopsis. 


(ij Capacity to adopt (572), inherit (570). 

(2) Simultaneous a'hptions in valid (9) Adoption during pollution (580). 

(573). (10) Agreements against adoption (5^1) . 

(3) Adoption during pregnancy oj (11) Statutory prohibition of adoption 

ivife (574). (583). 

(4) Degradation of adopter (575). (12) Assent of wife unnecessary (585). 

(5) Adoption by lunatic (576), (13) Participation by one of the tvives 

(6) Adoption by bachelor or loidoiver (586). 

(577). (14) Texts on adoption by woman (587). 

(7) Adoption by ascetic (578). (15) Working rule stated (589). 

(8) Adoption by person disqualified to 


(1) Venkayalapatti Nagendla, {Wi) 2 
M W N. 198 and 11 I. 0. 25; VacJwora v. 
Vachoora, 13 M. L. T. 113 ,* 18 I. C. 098. 


(a) Paitya v. Venkamtna, 17 M.L.T. 898 ; 
91.0. 54. 
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572. Adoption is a solemn act and alters the course of devolution of pro- 
No adoption without perly. In effect it is even more far reacliiug than a will. 

discretion. 'Fiiere can tlierefore be no valid adoption unless, the adopt- 

er had obtained sufficient maturity of understanding and was otlierwisii in pos- 
session of his senses. While tJiorefore an idiot and a lunatic are not inherenth' 
incompetent to make an adoption, an adoption made l)y lliem may bt' set aside 
on the ground that they did not fully understand the nature; of the act and of its 
effect ui)on their rights. So in setting aside tlie adoption and a will alleged to 
have been made by a dying man almost continually insensible, though occa- 
sionally roused to consciousness by loud tones or pungent applications to his 
nosirils, but almost imnii;diately afterwards relapsing into a state of insensibi- 
lity with his mind quite inert, and instantly fatigued upon the sliglitest exertion, 
their Lordships observed ; “ llow is it possitde that a man in sucli a condition 
could be capable of any act reiiuiring judgment and reflection, especially one to 
which no antecedent ciicnmstances appear to hav e led, and for winch the 
enfeebled and scarcely conscious mind was unprepared. In such a state as that 
descrilied, even if th(‘ mind were passively awake to the suggestions made to it, 
it would naturally cling to ixpose, and yield, foi the sake of it, to any external 
siiggescion ... If the law were to couiiKmance acts of this description, 
performed at such a time and under such circumstances, without the clearest 
and most cogent evidence to establish their validity, relations and the managers 
would be encouraged to advance their own private notions of wliat might be 
advisable to bedone for the good of the family, and to ascribe acts to a dying 
man in which he would have been the meiely passixe instrument to prolong 
their own gain and authority.” (1) 


'I'hesc words are equally applicable to persons of immature intellect and 
especially women who ai(‘ often imposcal iqion to adopt by persons who are loss 
anxious for the repose of the adopter’s soul tlien foi feathering their own nests. 


573. The existence of any of the relations specified in cl. (b) of the sec- 
tion is a bar to an adoption, for every one of them is an lieir 
Simultaneous adop and is capable of conferring the fullest spiritual benefit 
tiotts invalid. on tlie adopter. It docs not make any difference in tlie 

ruk; if the person in existence is himself an adopted son. 
For much the same reason the simultaneous adoption of two or more sons 
is invalid ‘as to all. 'riiis was laid down by the High Court of Calcutta in 
several cases, one of which has been affirmed by the Prix^y Council, xvho said, 
The observation xvhicli appears to their Lordsliips to be the strongest 
against such an adoption as this being allowed by the Hindu Law, is that no 
authority and no text has been, or apparently can [)e produced slioxving that 
the Hindu Law allows it. . . . The entire absence of any authority in 

favour of sucli an adoption is an argument tliat the Hindu Law did not 
recognize it, and that it has really not been the; practice amongst Hindus ; for 
if such a practice had prevailed to any appreciable extent, some authorities 
would have been found on the subject.” (2) 

(1) 'rO'y€>fnin(il v. Hctshachcbllici^ 10 M I. v. Knldpcthor, 9 0. 60 O. A. Akhoy 

A. 429 (484 436). * Bulhtb v. Kishenprin, 6 Chunder v. Kulcpahar t 12 C. 40tt (412) P. C.; 
B 8. R 219. Doorga v. Surendra, 12 C. 68 ; 0. A. 19 0. 

(2) MonemotJio 2^ath v. Onatk Nath, Bourke 613 P. C, ; Mahesh v. Taruck, 20 0. 487. 

189; Si^sBUt V. Doorga, 16., 260 ; Oyarisndra 
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574. Tiiough Hindu Law couiiLs the birth of a child as from the date of its 
conception there is no prohibition against adoption by 
Adoption during the a person during the pregnancy of his wife. (2) Xhe right 
pregnancy of wife, to adoption cannot be suspended upon so remote and 
contingent a possibility — and such contingencies may 
often occur, as not only the adopter’s but his son’s, grandson’s and great grand- 
son’s wives may become pregnant. As Sargeant, C. J., observed; It may 
doubtless be contended, that when the wife is in a state of pregnancy there may 
be a son in the womb at the moment of adoption ; but the possibility that 
tJie child i)i utero m:iy be a female, would, if tlie power to adopt were to be 
deemed suspendt'.d by tlu^ mere fact of pregnancy, always imperil, and in some 
cases seriously so, the ac(iuisition ot those siiintual bcnielits which the rite of 
adoption is siiiiposed to supply in default of a legitimate son.” 


575. But tiiough tJi 0 apostacy of the son frees the father for adoption, Jiis 
own apostacy or d(‘gradition from caste does not disqualify 
Where adopter him- Jiim for adoption. In this he is i)rolected by the Caste 
self degraded. Disatiililies Removal Act. ^3) But though a convert to 
Mahomcd'inism or Ciiristianity may nominally continue 
to possess his prex ious right of adoption, it will l>e a question, wliether, by his 
abandonment of Hinduism, and acceptance of the doctrines of a new religion he 
lias not abandoned the practice of adoption whicli only the religion lie iiad 
abandoned allowed, inu which liis new religion does not. Moreover, since 
adoption is meiely a means to the attainment of spiritual beatitude in accord- 
ance witli the tenets of the Hindu religion, the renunciation of the religion 
would carry with it also a necessary inference that the convert had also 
abondoned a usage of that religion. But t^iis is a mere presumption. It 
does not preclude the possibility (d‘ adoption by a converted Mahomedan, and 
such customary rights are known to have persisted in the Punjab, wliere 
adoptions l)y converted Mahomedans are botli customary and common, and 
some of whom even closely follow the Hindu rule that a widow cannot adopt 
without tlie autliority of her Imsbaiid. 


(2) OF is a lunatic. 


576. So again lunacy is no bar to a person’s right of 
adoption, provided the act is performed in a lucid interval. 
This lie may do even though lie had lieen adjudged lunatic and a manager 
appointed for the custody of his person and the management of his estate.C^) 

577. There is no express authority prohibiting tlie 
(3) Bachelor or a adoption by a bachelor or a widower and both are 
tlierefore competent to adopt. ^9) 


widower. 


(1) Mit. 1 6-8-11 ; Tagore v. Tagore^ 18 
W. K. 869 P. C. 

(2) Doulai V. Uamlal, 21) A. 310 ; Naga- 
bhushanam v. Seshamwn, 3 M. 180 ; 
Hanmant v. Bhimacharyu, 12 B. 106. 

(8) XXI of 1860. 

(4) Machh Bai v Hirhai, 23 B, 264 (266) 

(6) Najibulla v Nadir, (1881) P. R 120 ; 
Umar Baksh v. DAanda, (1894) P. R. 39; 
Nada v Nur Muhammad, (1894) P R. 143 , 
Kur Mi V Mawaz Khatit (1900) P. R. 214 ; 
Muiiammad Niazuddin v. Mhd. Vinar Khan, 
(l907) P. R. 1 ; Jiwan v. Jlarnam Das, (1907) 
P. W. R- 77. 

(6) Abdul Bahiinan v. Bure Khan (1911) 
P. R. 196 ; Kallu v. Nur Mahi, (1891) P. 


R. 104. 

(7) 8.67 Lunacy Act Act IV of 1912,* 
Amanchi v. Amanchi, 39 M. L.T 243 ’ 88 1, 
0. 678. 

(8) Gunnapn v. Sankappa, (1839) B. 8el. R. 
202 * Lropal V. Narayan 12 B. 329 ; Chandra^ 
eekhnrudu v Bramhanna 4 M. H. 0. E. 370 ; 
Monemotho Nath Dey v Oononthnath^ 2 I. J, 
(N.S.) 24 (48). 

(9) Nagapa v Subha^ 2 M. 33* C. E. 367^ 
Ohandrasekarudu v. Brahmanna 4 M H.C.R. 
270: (lopal V Narayan 12 B. 829 ; contra 
Bliattacharje’s H . L (3 Ed ) 848 ] Satkar 
Adoption (2nd Ed.) 200 dubitante] domanath 
in his Datt. Mim. cited pec Strange, Manual 
of H. L., p. 61, 
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(4) Ascetic 
Satiyasi 


OP 


578. But a person wlio has pormanentl}^ renounced the wcnld and turned a 
liermit has no need for adoption and he is held to be 
ineligible. But such ineligibility must arise from 
custom or nature and purpose of the life affected. A mere 
change of status does not carry witli it any disqualification to adopt as a 
mattcn- of legal necessity. If any such did arise, it would be obnoxious to the 
provisions of the Caste r)isal)ilities Removal Act. At any rate there is no 
law to prevent a Gnkasf Gosmin frojn making an adoption. 'Phey are entitled 
to hold property and have now come tf) be regarded as a caste by tliemselves 
following a secular occupation. 


579. The question wdiether a j^erson suffering from mental and pliysi- 
(5) Congenitally cal infirjuities, congenital blindness, deafness, dumb- 
disqaallfled to ne,ss, impoteiicy, lameness, virulent leprosy, idiocy, 
inherit. lunacy, disqualifying him from inheritance, forfeits his 

right of adoption is neithcM* cov^ered by authority nor by judicial i)recedent. And 
a reasoning by analogy, always to be deprecated in the interpretation of law, does 
not leul to unequivocal results. In a case of disputed succession to a Mahnnt 
ultimately decided by llie Privy Council, the plaintiff claimed lo succeed to tlie 
MiUh properties as tlic* eheh of the dticeased Maluinl. The defence was that the 
Mahant was a leper and so disqualified to make a valid appointment of his 
successor. The High Court threw out his suit .holding that the plaintiff had 
failed to j)r()\'e ’that' he had been appointed by the Mahant, and that the 
Maliant c.ould not have \'alidh adopted him for he was suffering from leprosy. 
Mr. Mayn(^ who supported this decree Ixd'oie the l^ri vy Council conceded on the 
authority of decided cases that only virulent k'prosy would have disqualified 
the Mahant and tliat his leprosy was not of that type. As there was no evidence 
to prove that the deceased’s U'prosy was of this type, the Privy Council revers- 
ed the decision of tlie High (kmrt l)y merely reversing their finding that the 
plaintiff liad failed lo prove his appointment. But the fact tliat Mr. Maym* 
conceded and Sir R. Couch ad()t)ted this concession as the statement of sound 
law, in delivering the judgment of their Lordsl)ips, by observing that “ in order 
to disqualify from makingan adoption the leprosy must be of a virulent form ” 
shows that this malady was treated by all concerned as a sufficient dis- 
qualification for adoption. Tf so, the other infirmities which occur in the same 
text would be equally a bar to adoption. In the case of Shudras, leprosy is no 
bar. It is submitted that neither leprosy nor any other infirmity is a legal 
bar to adoption because a leper still remains a Hindu and has a right to have 
his obsequies performed and his soul transfei'red to heavenly regions which lie 
would not be able to do wi thoul adoption. If at all, adoption is to him a 
greater necessity, otherwise, since Jus sufferings of this life are due to the 
sins he had committed in his past life, if he dies with his obsequial rites 


(1) Teku y Busti, (1874) P. B. 15; in 
Mhalsa Bai v Viihoba, 7 B- H. C R. (App.) 
XXVI (XXXI) the validity of an adoption 
was ohallenged on the ground that the 
adopter bad undergone the ceremony of 
Vibhut Vida " i.e. the father had assumed 
the role of a Lingayat asoetio but the oourt 
held this rot proved and held that even if 
proved, it did not amount io Sanyas or 
complete abandonment of wordly matters. 
(8) Bdaqif v. Dhondgir, 6 Bom L R. 111. 
ib) Anania v, Ramcbai, IB. H. 0. R. 
554; Janardhafnk v. Oopal, 5 B. H, 0. R. 


(AC) 145 ; Muthuvelayuda v. Pnrasakti 
U859-1862) Mad. 8. D. A 238 

(4) Bhagohnn v Bam Prapartm,22 C. 848 
(868) P. C In Bhoobunessuree v. Gource Dass, 
11 W. B. 635, the plaintid had admitted that 
the disability due to leprosy could be expiat- 
eu by penance (citing Shaitia Churan Sircar’s 
Vyavastba Darpan, 2nd Ed , p. 1010) which 
the two courts below had found against the 
plaintiff. Ko further question was therefore 
gone into. 

(6) Sukumari v. Anania, 28 0. 168. 
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un performed he would be exposed to even gi eater torments in the next life 
against which adoption is tlie only cun). Moreover, the author of Dattak- 
mimansivcommenting on tJie text of Yajnavalkya (2) on the right of the issue 
of disqualified persons, expressly contemplates adoptions by them though 
the Mitakshara understands that text to forbid the adoption of other sons. 

I^ut Babu Golai) Shastri questions the correctness of this translation of 
the text and rightly, for a reference to the original shows that what the 
commentator meant was that the specific mention of the Auras and Rshetraj 
sons by Yajnavalkya was intended “ to exclude other sons from inheritance” 
on the ])rinciple of cx/yressio unuts excltulio altenus. (®) 

580. Th(‘ validity of an adoption cannot be attacked on the ground that 
(6) Adoption during it was made during the period of ceremonial impurity 

pollution. following tlie birth or death of a relative.(f>) 

The question was mised and considered l)y the Madras High Court in 
which they said, ' Pollution is only a bar to a religious act and renders reli- 
gious ceremonies inefficacious, l)ut a gift and acceptance are secular acts and 
may therefore be supplemented l)y Datta Homa after the period of pollu- 
tion. ’ As, however, Datta Homa is not necessary in all cases it follows 
that an adoption may be complet(‘d even during a period of pollution. And 
this seems to be essential since the services of a son, natural or adopted, are 
indispensable for the performance of thi‘ obse(]uial rites. Moreover, the 
Shistras provide for the vicarious performance of tlie ceremonies of adop- 
tion and the natural father lias been held compident to delegate his authority 
to a relative, in case of his own sickness, to make the deliv^ery for 
otherwise the delay might imperil, and in some cases seriously so,- tlie 
acquisition of those spiritual Ixmefits which the rite of adoption is supposed 
to supply in default of a legitimate son. As observed in a Bombay case, A 
man in bad health or on his death bed, as in tlu^ present case, miglit not live 
till the child was born and yet, if the rule be as contended for the appel- 
lant, tlie suspension must ipso facto take place in all cases during pregnancy : 
for we entirely agree with the Madras High Court tliat it would be impossible 
to make tlie validity of an adoption dependent on knowledge or ignorance of 
the fact of pregnancy.” (D) 

581. An agreement not to make an adoption may be made by two undivid- 

ed relati\'es, subject to the Mitakshara Law, such as 
AgreementB against brothers, to preserve their right of survivorship to one 

adoption. anotlier, or it may be that one or of both of them prohibit 

( 1 ) Sarkar*s Adoption (2nd Ed ), p 202 M. 897 (398, 399) followed in Asita v, 

(2) “ But their sons, whether legitimate, Nirodi 20 C.W.N. 901 (908) ; 86 I 0. 127, In 

or the offspring of a wife by a kinsman, are Rfinganayakamma v. Alwar Setti 13 M 
entitled to allotments, if free from similar 214 (222) pollution was inoidentally men- 
defects ” Yaj. 2 8 141, tioned as an objection to adoption Wt Its 

(3) Datt Ch. Sect VI*§ 1. effect was not considered the adoption being 

(4) Mit. 2,10, 10-11. See Suth. Note io set aside as brought about by coercion (sen 

Datt, Ch. p li4. Jb p, 224). So in Bontalinga v Sadasiva I- 

(5) Sarkar Adoption (2nd Kd ) p 202 W. E. 25 P. 0 pollution was pleaded as a 

(6) The period of pollution (mourning) bar but the P. 0. found as a fact that the 
varies with the caste and closeness adoption had been made after the period of 
of relationship. The extreme period for pollution whioh, they observed, extended to 
Brahmins is 10 days, for Kshatriyas 16 days. 

12 days, for Vaishyas 10 days and for (8) Thangathanni v. Bamu, 5 M, 868. 
Shudras 30 days. But on the death of a (9) Jamnnbai v Baychandl B. 221 (227, 
man’s parent or a woman’s husband, the 228); Vijiarangom v. Lak&human 8 B.H C. 
period of pollution lasts for a whole year. B. 244 (257) and see post. 

(7) 8(inia$ypayya v. Bangappayya- 18 (10) Hanmant vi Bhimacharya, 12 B. 106t 
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their descendants to make an adoption. In the latter case, it is now settled 
that tlie father cannot fetter his son’s right to adopt or legally stipulate that if 
he should adopt, the son so adopted should not inherit, (i) 'The Privy 
Council however refrained from considering its effect inter partes. But there 
can be no doubt that if adoption is favoured by law and indeed an act, at least 
morally obligatory upon the sonless father, then such an agreement in restraint 
of acquiring an issue, would ordinarily be void and in any case, it could not 
shake the status of the adopted son, whatever conseciuences a breach of sucli 
agreement might entail inter partes. But this doeshiot of course, prevent a father 
who has, in Bengal, the unfettered power of disposal of his property, from 
devising his estate to his son on condition that lie does not make an adoption 
before he attains the eighteenth year, up to wliich period he was to remain in 
charge of liis testamentary guardians. Here the clause was uplield not because 
there was any prohibition against adoption but because the father had by insert- 
ing the clause merely postponed the Hindu age of minority for a period of two 
years. In other words, while the father could not alter tlie son’s general right of 
adoption, he was well within his riglit to guide and control Ins discretion. 

582. The term “son” in the section means the natural son and includes 
an adopted son. It does not include the fraternal nephew 
Nephew and daugh- though lie is declared by Mann to be a son of all his 
ter*s eon no bar father’s brothers. Similarly the existence of a daughter’s 
♦o adoption. son is no bar to adoption though he is spoken of as equi- 

valent to the son s son. 

883. The right of a ward of court to adopt is now the subject of express 
statutory enactments, which prohibit a (Government ward 
Statutory prohibl from making an adoption without the previous or subse- 
tion against adop- quent consent of the Local Government. The question in 
sucIi 'I case is one of construction of the statutes con- 
cfirned and the extent of their legality which should, 
however, be presumed. (4) 

584. Eunuchs registered under the provisions of the Criminal 'fribe^s 
Act are expressly i)recluded from adopting a son. 'Fhey therefore forfeit by 
force of this statute any common law right they may have had to make an 
adoption. 

888 . It will be presently seen that the wife has no power to adopt without 
the consent of her hubsand, but is the husband on his 
^^nccessariT '*** bound to consult his wife before introducing a 

stranger into the family? An-adoption being regarded as 
an imitation of nature, the wife logically could not be ignored. Tins argument 
was addressed to Nanda Pandit wlio had no difficulty in answering it on the 


(1) Suriya v. Raja of Pittapur, 9 M 499 
(508k (605) P, 0. ; HurroBoendery v Coicar, 1 
Fulton, 898; 1 I D (O. S.) 877. 

C-4) Hurrosoondery v Cowar 1 Fulton, 898 
(890): 1 I. D. (0. 8.) 677 (879). 

(8) amongst uterine brothers 

one becomes father of a son. Manu ordained 
that all the rest became fathers of male iaeue 
by that son ’* IT- 182; Dalt. Mim II 29. 

(t) For provisions prohibiting adoption 
by a Government ward see C. P. Court 

G. H. C.— 19 


of Wards Act S. 32 (XXIV of 1899); 
Beng. Act IX of 1879. S. 81 read with Act 
Vn of 1912 S 5; Mad. Act 1 of 1902 8. 
34; Jatnoona v. Bo^a Sotnderi, 1 0. 289 
(295)?. 0 ; Mad. Beg. V of l804, S 26 U. P. 
Act IV of 1912, 8 37;Panj. Act II of 1908, 
8 16\ Orissa- Beng Act IX of J879 S. 61 
Bombay (Bom Act 1 of 1908); Ajmere (Reg 1 
of 18BS) seems to be a similar provision. 
(5) III of 1911. 
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ground of tlie inferiority of women and the superiority of the husband wJio 
can validly adopt a son not only without consulting her but in spite of her 
opposition (2) she nevertheless, if she is the sole wife, comes to be 
regarded as mother of the adopted son and her parents, as his maternal grand- 
parents. (3) 


686 . So while the wife does not count in the matter of adoption and it 
makes no difference in Jier stains if she is the sole wife, her 
non-participation will however prejudice her right if she 
has a CO- wife who had joiiKid in the adoption. In that case 
the latter acquires the status of a mother and the former that of a step-mother 
so that on death of the adopted son, the former inherits to him to the exclusion 
of the latter. 


But where one of the 
wivei participate. 


887. Adoption by woman. —The woman’s right of adoption is based 
upon the following express texts: — 

“yashisth.— Man formed of uterine blood and virile seed proceeds from his mother and 
hia father (as an effect) from its cause Therefore the father and the mother have 
power to give, to sell, and to abandon their son**. 

*‘6. Let a woman neither give nor receive a son except with her husband's permission ** 

Baudhayan ; “ Man, formed of virile seed and uterine blood proceeds from his mother 
and father as an effect from its cause. 


“3. Therefore, the father and the mother have power to give, to abandon, or to sell 
theiv son.” 


“ 6. Let a woman neither give nor receive a son except with the permission of her 
husband. *’(^0 


These texts are ex])lained away by Nanda Pandit wlio argues that since 
the permission of her liusband is essential, it is the liusband and not the wife 
who adopts and on his death since “ the assent of Jier husband is impossible” 
the wife could not adopt. Then as to adoption with the consent of his kinsmen 
he thinks it would defeat the very purpose of adoption. ('') The argument is 
throughout sophistical, but wliatever might be the value of his argument, 
his views are uiimistakeatde against woman’s adoption. Vachaspati Misra 
of the Mitliila School supports the same opinion but on the ground that a 
woman is incapAl)le of performing the religious ceremony of adoption. Accord- 
ing to him Vasili sth and Baudhayan merely empowered the wife to become 
associated with her liusband in the act of adoption. 


Devand Bhatt author of the Dattak Chandrika does not appear to be so 
hostile to her claim. He even goes so far as to explain away the qualification 
as to the husband’s assent by arguing that assent must be presumed from the 
absence of express prohibition. (9) With this both Mitra Misra^^®) and Nilkanth 


(H) agree. 


(1) Datt. Mim. 1-22 (Suth) p 6 : Anna- 
purni V. Collector, 18 M 277 (283) affirmed 
O'A Sub nom Anfiapurni v. Forbes, 28 M. 1 
P. 0 

(2) Narain v. Oopal, 18 0. C, 341 ; 33 
I 0. 31. 

(3) Ditt. Mim. Sec. VI 60; Annapurni 
v CoWecfof, 18 M. 277 (283). 

(4) Annapurni v. Forbee, 28 M. 1 (9) P.C, 
toMomng KaCieeshuree v, Oreesh Chunder, 
(1864) W. B. (Sup Vol) 71, dissenting from 
Macnaughten’c view in his Pral. Remarks 


to his H. L , pp. 12, 13. 

(6) Cb XV-§§ 1-2,6, 14 8.B. E. 76. 

(6) Baudhayan Parisisht, Q 7, Oh. 6 §1 
.2-8, 6;.14, 8. B. E, 835. 

(7) Datt Mim. See. 1 §§ 16 19, Datt Ch, 
seems to favour the woman’s right (See 1 §§ 
81, 82 ) 

(8) Vivad Chintamani (pp. 74,76.) 

(9) Datt. Ch I S 82. 

(10) Vira Mitroday, pp. 115.119. 

(11) Vyvhar Mayukh (Mandlik) p. 67. 
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588 . Other writers proceed on lines of their own so that the^re is ample 
authority afforded by the text for any view one chooses to support. 

This conflict was noticed and passed in review by the Privy Council in a case 
in which they said: “All the schools accept as authoritative the text of 
Vashisth which says : ‘Nor let a woman f^ive or accept a son unless with tlie 
assent of her lord. ’ But tl)e Mithila School apparently takes tliis to mean 
that the assent of the husband must be given at the time of adoption, and 
therefore, that a widow cannot receive a son in adoption according to the 
Dattak form at all. Tiie Bengal school interprets the text as requiring an 
express permission given by the luisband in his life-time, but capable of taking 
effect after his death, wliifst the Mayukh and the Kaustubli? treatises whicli 
govern tlie Maratha School, explain the text away by saying that it applies only 
to an adoption made in tlie husband’s life-time, and is not to be taken to restrict 
the widow’s power to do that which the general law prescribes as beneficial to 
her husband’s soul. Thus upon a careful review of all these writers, it appears 
that the difference relates rather to whai shall l)e taken to constitute, in cases of 
necessity, evidence of authority from the husband, than to Llie authority to 
adopt being independent of the husband. ’’ 

889 . “ Hie duty, therefore, of a European Judge, who is under the 

obligation to administer Hindu Law, is not so much to 
Working rule stated. in(iuire whether adisputed doctrine is fairly deducilile from 
the earliest authorities, as to ascertain whether it has been 
received by the particular school which governs the district with which lie has 
to deal, and has there been sanctioned by usage. For, under the Hindu system 
of law, clear proof of usage will outweigh the written text of the law.^^*) 


Adoption by wife. 


28 - A wife may adopt a son to her hus- 
band with his express consent. 


Synopsis. 

(1) Adoption by tvile (590). f3j Joint authority invalid (592). 

(2) Husband's authority (591). 

590 , Adoption by a wife is suiiported by the text of Vashisth who allows 
it subject to the assent of her lord, Cases of such adoptions are rare. Such 
an adoption contemplates the absence of the husband, in which case, the wife 
exercises the authority within the limits set by her husband, and is, in effect, 
his agent for that purpose. The consent requisite is express though it may be 
oral 1®) but when given in a non-testamentary writing, it must be registered. 
And since the provisions of the Registration Act are not controlled by hlindu 
Law, and are only subject to the Majority Act and the registrar has no option 
but to refuse registration of any such instrument if executed by a “ minor, an 
idiot or a lunatic ’ it follows that a person under 18 years of age cannot validly 
convey his authority in writing though he may do so by parol, a result which 
the law never could have contemplated, while extending its policy of luisser 
fatf’e to Hindus in the matter of adoption in enacting the Indian law of 
majority. 


(1) Sarkar’s Adoption (2nd Ed.) pp. 221. 
227. 

(2) Gollectorcf Madura v. Mootoo Rama 
Unga, 12 M. L A. 397 (485, 487). 

&) J6., p 485. 

( 4 ) Narayan v. Nana, 7 B. H. 0. B. (A c.) 


163. 

(5) Soonder v. Oudodhur, 7 M. I, A 54 

(6) S. 17 (8) Regi»tration Act (X7I of 
1908); Somamndara v. Dtiraisami, 27 M. 80. 

(7) R) 8-35 (3) (b) ; contra 1^ C. W. N. 
eXXX., VIII cannot be niaintained. 
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59l. But tJie law must remain in this unsatisfactory state till the Legis 
lature intervenes to place it on a more logical footing. Where, of t le two wives, 
the junior joins with her husband in adoption, she becomes the adoptive mother 
and is entitled to succed to the adopted son in preference to the senior co-wite, 
who is assigned only the status of a step-mother. 

892 . 'I'lic. amlioritv given must lie to the wife alone and hot fo hot 
tonjointly with another. Such authority, if given, 
Joint authority In- \itiates tl altogether. (^1 But a person may while 
Ytjid. auLlKjrizing )iis wife to adopt provide that she shoulcl 

not adopt wilhoiu consulting a peison named or 
make Die exeicise of Die power contingent upon tlie consent of other persons. 

'flic sulijcct ol auDioritylo adopt will be found more fully discussed r 
tile sequel. 

2& 0) ^ widow iiuiy idopt a son to her 

Adoption by widow, husband With his express authority : 


Provided that, in places not subject to the Benj’al arid 
Benares schools, she may also adopt without sucli authority in 
accordance with the followinj* rules . 


(2). ((t) In the Dravid oninlry she may make an adoption 

utter consultimi thereon all her liiisband s sapindas, and with 
the assent of till or the majority of them, thereto: provided that 
if only some of them assent to tlic adoption made, it will still be 
valid if it is proper and was mtide in the bond Jidc performance 


of a reli,tiious duty. 

(/)) Provided tilso, that where tlic family is joint, the consent 
of the father-in-law, and in his absence, of its managing member 
would be sufficient for an adoption made in their own life-time. 


(3). (a) In the Mahrashtra, where the widovy succeeds to 

her husband who died a separated member from his family, she 
may adopt without his consent which is presumed. 

{b) But if her husband died a member of an undivided 
family then she may only adopt with the consent, of his undivid- 
ed co-parceners, in which case in lieu of such consent the 
consent of persons mentioned in clause (2) (b) will be sufficient, 
and the provisions of clause (2) (n) miiinfis mutandh apply. 

Ed'i>latt iHoii : 1.— The consent herein before mentioned 
must be free and not one induced by fraud or corruption. 


ExiJlanation : 2.— Where the majority of co-parceners or 
sapindas as the case may be, have assented to an adoption, it 
will be presumed that their assent was bona fidc‘ 

( 1 ) ^rendro V. Saita>o, 18 C. 885. (8) Annapvrni v. Collector, IS ti. m 

(‘2) Beem Churn v. ffccrolnll, 2 I. J. (383). ^ > 

(N, ti.) 225 : Amritolal v. Burmomoyec, 27 (i) Amrito Lai v. Sarnomoyei 27 C 29b 

0 998 (1002) P. 0. ; Bal Gangndhar Ti^ah v. (1002, 1008) P. 0. 

Bhrinivasa, 39 D. 141. 
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Exception 1. — A widow in Mithila can makejia adoption 
to her husband vvith or without liis consent. 

Exception 2.— In the Punjab, the validity of an adoption by 
a widow depends ujpon her compliance with the tribal and 
territorial custom. 

Synopsis. 

(1) AO option by widow (593). (5) Co?isent of hiisbinid necessary in 

(2) Necessity for consent Bengal and- in Benares (599, 

(3j Whose consent necessartf (594- ()()4j. 

595). (5) Prohibition to adopt (601-603). 

(4) Difference of opinion between the il) Adoption by minor female, (605- 
various schools (597-598). 611). 

593. Analogous Law.— The toundalion of the woman’s rig)u to adopt is the 
text of Vashisth’s already cited. (^ 587; It makes lier power subject to the assent 
of her lord, (l) But later usage Jias interpreted this text, giving rise to a diversity 
of views whicli Jiave become more or less crystallizedinto fixed rules qualifying 
it. Thus in Bombay if the husband died separated from tlie family, his assent is 
presumed and the widow is empowered to make an adoption unrestricted by 
any of his relatives whose just expectations she might disappoint. (2) But if he 
died in jointness, then her power is limited and she cannot adopt without tlie 
consent of her father-in-law during Jiis life twne (3) after whose death she must 
obtain the consent of all her husbands undivided co-parceners, or of the man- 
aging member of their family. (^) Tn Madras the widow can neive^r adopt free 
from the control of a masculine mind, w'hether her husband died separated or 
not. In either case, she must have been either possessed of the authority of the 
husband, or in its absence, she must act with the consent of Jier liusband’s 
S'xpindas. She is bound to consult all, but for the validity of Iier adoption it 
is not necessary that all must concur in her act. If all or the majority do, then 
her act becomes final, but if only some of them concur and the rest dissent, then 
the validity of her act is put to anotiier test : was ii ]iroper and made in 
pursuance of a religious duty? The question in this case becomes one of fact 
to be decided on the circumstances of the family and a fair consideration of 
Us expediency. 

594. But Ijotli the Bombay and tlie Madras schools agree that in an un- 
divided ff\. lily the consent of the father-in-law alone is sufficient. And so is that 
of the managing member of tlie family. If this is st'cured, the widow' need not 
seek the assent of the other Sapindas. The managing member, must, how^- 
ever liave given his independent assent uninfluenced by fraud, misrepresen- 
tation or valualde consideration, thougli he is entitled to sti[)u]ate that his 
owm share should not lie reduced by the adoption. But in thtlier case the 
consent must be acted upon during tlie life time of the person consenting. 

595. The Bengal and Benares (^) schools understand Vashisth’s text to 
imply the express authority of her husband and insist upon it, wdiile in the 

(1) Mutsaddi Lai v Kimdan Lai, 28 A. (1) Lakshini Bai v. Vishnvt 29 B. 410. 

87V P. C. 5) Bachoo v. Mankorebai 81 B. 373 P C. 

(2) Collector of Madura v. Mootlo<i Bama- (6) Janki \ Sudasheo, 1 Beng. 8, R 197 

linga, 12 M I. A, 897 (486), Gopal v. VishhU Solukhna v. Bnmdolal, 1 Beng. 8. R. 435 ; 6 

28 B 260 (266); Malgavday. BabnjiSl B. I. D. (0. S.’) 83S ; Tara Munee v. 

107, Dernarayan, 8 Beng. S. R. 616 ; 6 I. I). 

(8) Bamjis. G'Aaman 6 B. 498 ; Dinkar (O. S.) 1068 
V. Qanesh ib 605; Vithoba v. Bapu, 16 B. 110. 
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Mithila country the widow can, under no circumstances, adopt a son to her 
husband even with his express authority, thougli she may adopt a son to 
herself in the Kritrim form. ^^1 But such adoption is not an adoption to her 
imsband, but to lierself and consequently, the adopted son does not succeed to 
any estate but her own. (2) In tlie Punjab adoption is so entirely subject to 
tribal and territorial custom that it admits of no general statement. 

596. The next few sections state the general rules and the discussion 
tliere under sets out their detailed impcjit. 

But all schools are agreed that whatever the nature of qualification 
upon her right, her power of adoption icmains discretionary in her. She is not 
bound to adopt unless slu' chooses to do so. But if she does adopt, then the 
assent of her lord whicJi may lie given either orally or in writing, must be 
strictly pursued. If therefore, the assent did not limit her as to time, she may 
exercise the power at any time. But the authority is of course personal to 
her. She cannot delegate, transmit or transfer it to another. 


597. All start by ac('epting the text of Vashisth as of unquestionable autho- 
rity. But the text is bald and merely pioxides that the wife must adopt with the 
assent of her lord. What is the meaning of “assent ? Tiiis is the sole question 
upon which there is divergiaice of views between the various .schools. Accord- 
ing to some, the consent of the husband is provided for because he is the natural 
guardian of the wife. Adoption affects the family and he consents for the 
family who should have sometliiiig to say in Ins absence. This too is admit- 
ted and its admission involxes a further admission that if the husband had 
separated from the family the latter could then have neither the motive nor the 
right to control ihe wifes adoption. Tliis is the Bombay and Madras view. 


598. According to the Western or Bombay school, in the case of a 
separated husband, his consent is necessarily implied, and in the absence of a 
proliibition, must be piesumed while according to the Eastern or Benares 
and Bengal sdiuols it cannot be presumed but must be expressly given, 
The Dravid for Madrasj school adopts an intermediate course between the 
stricter law of Bengal and the wider law of Bombay by making an adoption 
l)y the widow dependent either, as elsewhere, upon the consent of the hus- 
band ot in its absence, upon the conciurencc of her husband’s Sapr/idfas, 


599. But while this has been literally understood in Bengal and Benares, 
other schools understand it merelyto signify that tlie assent of a masculine mind 
is all that is retpured and would be sufficient to validate a woman’s adoption 
and it may be furnished not only by the husband, but by any of his kinsmen 
who are interested in liim and in his estate. Such assent is provided for to 
prevent a woman from making an impioper adoption which is prejudicial to 
the family. Being condemned to a lifelong tutelage, a widow was not intend- 
ed to act independently of those who are her guardians. Consequently when 


(1) Oomra Singh v. Mahtab ICoonwar, 3 
AgrA 108; Kaimun v (lunsJieam, 6 W. R. 69 
P. C; Pudum Singh {Chowdhry) v Koer 
Oodey Singh, 12 M. I. A 850, Tulshi Ram v. 
Behari Lai, 12 A. 828. 

(2) Sremarain v. Bhya Jha, 2 Beng. S. R. 
28 (27). 

(8) Collector of Tirhoot v. Huropershad, 7 
W.R. 600; Shibo Kooeree v. Joogun Singhs 8 
W. R 166. 


(4) Bamundoss v. Tarinte, 7 M. I. A. 169 
(190); Muiasndi Lai v Kufidan Lai 28 A. 877 
P. G.; Uma Snndari v. Saurobinee, 7 0. 288. 

(6) Bub this is only the later view. 
Lakshmi Bai v. Sarasvati Bai, 93 B 789 
(795). Contra Per We«tropp, J . (diasentiente) 
ID Bayabni v. Bala, 7 B H C.R (App ) 1 who 
held express authority necessary. 

(6) See oases cited in F. N. (4) and (6). 
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her husband was alive, his consent was sufficient. But on his death Jiis 
guardianship ceasing, any consent given by him to a post morUm adoption 
became inoperative, except only in the case when he died separate from the 
family, in which case the widow being the heir, slie took tlu' estate independ- 
ent of his kinsmen’s control. And as adoption Avas beneficial to liis soul lie 
must be presumed to have consented to an act which was conducive to his 
spiritual ad v^antage. Therefore, in such a case, in the absence of an express 

jirohibition, consent is presumed. On this subject then, the Eastern and Wes- 
tern schools, take diametrically opposite views. I'he one presumes ])rohibition 
and requires express consent ; the other presumes consent, till any inohibition 
is proved. The Madras school presumes neither way, but stipulates for con- 
sent either of the husband or his Sapindas. 

600. During his life-time, as her natural guardian and prote^ctor, the 
father-in-law is the proper person to give the requisite consent. But 
if he too is dead, then her husband’s joint co-parceners must acc'ord their 
authority to an act whicli, however beneficial to her husband’s soul, is highly 
prejudicial to tlieir temporal interests. But should they Ix' unanimous and 
wliat if some of them dissent ? Should the majority favour the adoption ? And 
is the managing member comjX'tent to autliorize it ? All these questions are 
natural bill cannot be answered in a general way as “it is not easy to lay 
down an inflexible rule for the case in which no fallu'i-iu-law is in existence. 
Every suc'h case must depend upon tiu' circumstanc(‘s of the family. All that 
can be said is, that theia' should be such evidence of th(.‘ assent of kinsmen, 
as suffices lo show that the act is done by tlie widow' in the proper and /jo?/a fide 
performance of a religious duly, and neitJier capriciously, nor from a corrupt 
motive.” In determining the sufficiency of the assent the court will look to 
its proiiriely. If it was given from corrupt motixe by some, even ihougli by 
the managing member, it will l)e insufficient ; otherwise, probably, the consent 
of the managing member, should suffice. Her own motive for adoption is 
however, irrelevant. She may, for instance adopt whth intent to defeat iier 
co-widow’s share. 

601. Husband’sprohibition to adopt.— It will be observed, that by the 
consensus of opinions ot all schools the express permission of tiie husband 
entitled the widow everywhere lo make an adoption. But his express prohil)i- 
tion is nowhere stated to t)e necessary to destroy lier right If, therefore, by his 
words and acts a prohibition might be reasonably inferred, then it amounts to 
sucli prohibition as will be sufficient in law to preclude an adoption by her. This 
was pointed out in the Ramnad case ^6) ’^vhich their LordsJiips observed: 

Inasmuch as the authorities in favour of the widow’s power to adopt, wdth 
the assent of her husband’s kinsmen, proceed, in a great measure, upon the 
assumption that his assent to this meritorious act is to be implied wherever he 
has not forbidden it, so the powder cannot be inferred wdien a prohibition by 
the husband either has l)een directly expressed by him, or can b(; reasonably 
deduced from his disposition of his property, or the existence of a direct line 
competent to the full performance of religious duties, or from other circum- 
stances of his family” wffiich afford no plea for a supersession of lieirs on the 

(1) Collector of Madura v, Mootioo llama- P. 0. 

liiagas l2 M I. A. 897 (4B6); Datto v. Pandu- (4) Uanesa v. Uopola, 2 M. 270 P C, 
rafiQt 32 B. 499. (5) Bhimawa v, Sangnuo, i^2 B. 206, 

(2) Collector of Madura v. Moottoo ltama» (6) Collector of Madura v. Mooioo Hama- 

12 M. I. A. 876. Imga, 12 M, 1 A. 897 (448), 

(8) YellcmU v, Venkata, 1 M. 174 (190) 
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ground of religious obligation to adopt a son in order in complete, or fulfil, 
defective religious rites. (1) 

602. 'The prohibition to adopt may be e.xptessed or implied and may 
equally be inferred from other facts inconsistent with a sanction. So where 
the husband at the point of death positively refused to adopt a son, died without 
retracting his refusal, the court considered it necessarily to carry with it an 
implied prohibition to the wife to do what he himself liad deliberately refused 
to do. So where the wife liad misbehaved and had been for 30 years living 
apart from her Imsband, who had deserted her and married three other wives in 
succession, adopted a son with the consent of her husband’s brother, the court 
held that the presumed authority in a normal case was more than rebutted by 
those facts which justified a finding of prohibition to her to adopt whereupon 
the consent of liis brother to tlie adoption became irrelevant. So where a 
testator by his will provided for the contingency of Ids having a son in these 
words, v^z., if by divine favour I ha\e child of the male sex,” these words 
were construed to mean only a natiual son and were not sufficient to confer 
an authority to adopt, (t) Tlie terms of a will or other disposition of property 
by the Imsband might imply a proliibition. (^) 

603. It has already been stated tliat such prohibition is legally presumed 
both under the Hengal and Benares systems of law wliile under the other two 
systems, there is equally a presumed permission in favour of adoption. The 
burden of proving permission in the one case lies upon the widow while the 
burden of proving prohibition in thci otlier case lies upon those who dispute her 
presumed authority. 

604. T 1ie view that the widow subject to the Bengal (^)and Benares school('i) 
KA u vt M 1 cannot adopt without the express authority of lier husband 

supported l)y the highest authorities. In Bengal the 

widows question was settled as far back as 1811 wlien the Pandits 

consulted, opined that the widow was competent to adopt 
with the authority of her imsband wliicli may be provisional as, if he had a son 
them alive, the husband miglit direct that in the event of his death, the widow 
was at liberty to adopt. Such authority might be verbal or in writing. 

As reigards Benares, a similar question pul to tlie Pandits in 1S16 elicited the re- 
ply that thougli the authority of the widow to adoi)l without llie authority of her 
husband was admitted by Vir mitroday nnd Samslar Koustiibh, their authority 
was overruled by that of the Dattak Miinans:i \whk:h required his authority, 

The authority of her “ lord ” could not, the Pandits added, mean or be 

(1) Tb , p 4 43. Behari Lall 12 A 828 

(2) Bayaboi v. Bran, 7 B. H C. R. (App) (rt) Solvkhm v. Pande, (1811) 1 1?. D A B 

1 (xix-xx). 483; 6 1 D. (O S) 318 (320) 

(3) Dynn(>ha y. Ha dhobni P.i 22 (9) Tnra Mun^e y Devnarayan 3 BenR 8 

^ (4) Shiyahy. ColveM M. L. T 315; 37 I. H 616: 1 I D. (0. S.) 1068; Jaiiki v. Eai., 
0. 404 (1807) Beng. S.R 283; 6 I. D (O.B.) 193, the 

<6) Malganda v. Babaji, 37 B. 107. necessity for authority was admitted though 

(6) Solukhna v. Pande, (1811) 1 S D A.B. the one produced was found forged. 

438 ; 6 I D. (0. 8.) 318 (820) ; Tara Munee v. ' (10» In ,Tai Ram v Affiarm, 118b0) S D A. 
Devnarayan, (1824) 3 S. D a.B. 617 ; 6 I D. B. 86; I.D.(0 S.) 886 (341)tbere is a note that 
(0. 8.) 1068 . The necessity of the husband’s permission 

(7) Shumshere (Baja) v. Dilraj Konwhr, to legalize the widow’s adoption in Beogal is 
(1816) B. a. D A. 216, 6 1. D. (O. S.) 62.3; established by many printed cases.” 
Haimunchull {Raja) v. Ghunsheam. 5 W B (11' Sh .meshere (Raja) v. Dilraj Kmwur, 
69 P 0. Pudum Singh (Ohowdhry) y. Koer (1816) 2 8 D. A. B. 216 ; 6 I. D. (0.8.) 628 
Oodey Singhf 12 M. I. A, 850; Tulshi Ram v. (625) (a Gorakhpur case). 
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replaced by the autliority of ]hs kindred. The same opinion was exin*essed 
as regards the Dattak adoption in Bihar, and on the same gromicls. (2) 

In all these cases the permission is assumed to be (‘xpress and not 
merely implied. 

That is Jiow they liave been understood by the Calcutta Higli Court. It 
has already been stated tliat the written authority of her husband releases lier 
power, which the widow may then exercise or not at her discretion, and unless 
her authority is limited as to time, there is no limitation to its exercise. (*) 

605. Adoption by a Minor Female. — The Indian Majh.rity Act saves a 
Hindu as regards marriage, dower, and adoption (^) whicli means that in tl’cse 
matters the Hindu law remains unaffected by that Act. The question therefore 
arises as to the age of majority of a Hindu female. The Smritis prescribe an 
age of majority for a male to be tlie 15th (^) or the 16th year which may mean 
either the cornmencelnent or completion of that year. This has been 
assumed to be the age of majority also for a Hindu female in a case in which 
it has been accordingly held that no Hindu minor can make any adoption 
before completion of her 15th year.(^) But this assumption would appear to be 
unjustifiable since while the Smritis have of necessity, to prescribe an age of 
adolescence for males, after which they have to enter upon their pre-ordained 
duties, there is no necessity to prescribe the same or any age for the majority 
of women, who according to tlie oft repeated text are condemned to life long 
dependence upon men (^0) and who, therefore, never in the eye of the law, 
attain the age of discretion in the same way as men. 

606. There being tlien a paucity of express texts prescribing an age of 
majority for women, the only view possible is that the age of discretion for 
women imist be deemed to be the same age as is prescribed by the Indian 
Majority Act, not proprw vigore, but as eml>odying the rule of justice, equity and 
good conscience. In this view a woman on completion of lier 18th year may 
validly make an adojHioni though^ even then there must be some evidence that 
she had done so after taking independent advice, and realizing the nature 
of her act and its effect upon her own rights. Tli(‘ necessity for surli 
independent advice will be greater if slie is a young pardanashin woman 
leading a secluded life, who is ignorant and had taken no i>art in the business 
of her husband. 

607. If the adopter was below 18 then her tender years would he her best 
protection, and no Court would drive her to tlie logical consequence of her act 
unless, it is convinced that she liad acted of her own free will with due advert- 
ence to the sacrifice she was making in letting a stranger into her family. 

608. Where a person claims to disinherit such a minor heir on the score of 
his adoption by, her, the burden is upon him to shew not only that he had been 


U) Ih. p. 626. 

(2) Jai V. Mvsan, (1830) S. D. A. B. 
8 ; 7 I. D. (0.8.) P36 (840) 

(3) Lala Parhhu Lai v. Mylne, 14 C. 401, 

(416.416) * 

(4) , Bamundosa v. Tarinee, 7 M. I. A. 169 
(190) ; Mutasaddi Lai v Kundan Lai, 28 A, 
877 P. 0 ; Uma Sundari v. SomobineB, 7 C, 
288. 

(5) Aot IX of 1875 S. 3. 

(6) Madhu Sudan v. Debigchinda, 1. B.L. 
R. ^9 F. B : 'MotJwormohun v. Soorendrat 1 
0. 108 (114) F. B ; SaUirajn v.VenJcataswami, 

' . G HC— ‘20 


40 M. 925 (929.) 

(7) Manu VlII-27 

(8) . But in Verabhai v, Bai Hiraba, 27 
B 4^2 P. (; the Privy Couooil regarded a 
boy before completion of his 16tb year as a 
minor even under Hindu law. See ih pp 
496-499 p. 496 for the S.J’s opinion, affirmed 
by P C. at p. 49g To the same effect 
Kislwri Lol v. Ohunnilal, 31 A. 116 (127) P.C. 

19) Sattirajuv VenJeatosuami, 10^,925 

(10) Manu IX-d; V148; Yajnavalkva 
1.86 
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duly and validly adopted, but that his adoptive mother had done so after mature 
reflexion and with the advice of her competent advisers. 

609. If her husband had char^^ed her with the power to take a particular 
boy in adoption and she does so, lier act would be intelligible as in that case she 
was merely acting as the insirument of his will. I'liere is then no necessity 
for independent adv ice. Itven so, Init to a less degree, would be an adoption 
made in pursuance of a general power to adoi)t conferred by her deceased 
husband. But time in such cases is a material factor. If the widow Jiad 
retrained from making an atloption for, siy 10 or 20 years, some explanation, 
may l')e n(‘.c.essary for tin* dis(Jiarge (jf her delegated power. 

610. This is the trend of cases whicli may be now considered. In 1866 
Westropj), J., had to consider the legal effect of an adoption by a Hindu widow 
aged 17, wife of one Kanrikant, Brahman, who carried on business as shroff 
and died leaving an estate mostly comprising moveable property worth over 
four lakhs. It was pleaded that tlie adoption was with the authority of 
her husband but it wis not i)roved. Its factum was however established 
whereupon the learned Judg(i observed: ‘‘Not only was the appellant 
a Hindu female, whoin the law only barely recognizes as sui juris, 
so careful does it re(iuire tliat the Court should be, in ascertaining that 
she has full knowledge of the nature and consequence of any acts 
affecting her legal rights, which she has been induced to perform — 
but she was only seventeen years of age at tlie time of the alleged 
adoption (as was admitted in the course of the argument), and she could have 
had little more experience or knowledge of tlie world than a mere child. If 
she adopted, or assented to the adoption of, the infant plaintiff at all, she 
manifestly did so at the suggestion of th(‘ Brahmans, Ciumashtas, and clerks 
who surrounded her, and wlio were the real actors on the occasion, and who 
were desirous to transfer to their own hands, the control and management of 
Kameikint’s property and firm during the minority of the infant plaintiff. 
Looking at the effect of adoi:)tion upon the rights of a Hindu woman who 
succeeds to the property of her husband, we should expect clear evidence that 
she was fully informed of those rights, and of tlie effect of the act of adoption 
upon them — an act which reduces her from the iiosition of complete and 
absolute mistress of her Jiusband’s moveable property, and tenant for life at 
least, of his immoveable pi openly, to a mere right of maintenance. Hindu 
women should be sliielded from cajolery and undue influence with nearly all 
the jealous strictness with which the rights of a minor or other person not sui 
juris are watched —not an iota of which strictness should be abated in the 
instance of a widow just emerging from infancy, as was tlie case witli the 
appellant at the time of the allegtal adoption. Some relaxation of this strict- 
ness would, of course, be allowable in the case of a Hindu woman whose 
husband has directed that slie should adopt, Slie is tlien under at least a moral 
duty to adopt, and the act of adoption by her is one whicli may justly be 
expected. It is different in the case of a woman whose liusband leaves no such 
direction, because the act is one in derogation of her own right, and not in 
obedience to any order of her husband, and especially so in this case, in which 
tlie husband, from an anxiety to preserve his estate intact for his wife, has 
positively refused to adopt. If the conscience of the Court were satisfied 
that the widow voluntarily performed the ceremonies absolutely essential 
fot adoption, and had been previously fully informed, first, of her rights, and 
Secondly, that the effect of an adoption upon them must be wholly to divest 
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her of those rights and to reduce lier to a inainteiiance, it would be the duty of 
the Court to uphold the act of adoption.” 1^) 

611. In another case one iialkrishnan had adopted a son in whose favour 
he had executed a will a few hours before his death, in the presence of 
his wife who participated in it. Jhilkrishan was then in a dying con- 
dition and was barely conscious. On his death his widow allowed the 
adopted son to pel form the funeral rites of her deceased husband and on 
the day after the adoption and the death, she affixed her mark to a petition 
addressed to the Collector informing him of the adoption and performance 
of the obsequies by the adopted son, and praying for mutation in his favour. 
Both the Courts in India found these facts proved and decreed the son’s claim 
for jDossession ot the estate against the widow, but the Privy Council reversed 
the decree holding that even if all these acts be proved against the widow, il 
did not prove that a Ivnal adoption had been made. Their Lordslhps held 
that so far as regards tJie husband, he was insensilde, and as both the adoption 
and the will were not shown to be supported by antecedent circumstances and 
there was nothing to show that the deceiised e\en thougli conscious, was 
possessed of a mind capable of judgment and reflection, his acts must be 
ignored as of no account, 'riieu' then lemained the act and conduct of the 
wife, as to whom they obser\'ed : “The ai>pellant is a Plindu female. So 
long as s!ie is acting without tlie guidance of a disinterested adviseu* her 
acquiescence in an alleged adoption or will ought not to prejudice Iier. In 
such a case as the piesenl, it was haidly to be expected that she would be capa- 
ble of distinguishing between an adoption in fact, and a legal adoption, 
or between a will in fact, and a valid will.” 1^) other words, in 
their Lordships’ view, it was incumbent upon those wdio relied upon the 
dual acts to shew not only that the wife had consented to them but also 
that she was made aware of the ellect of those acts upon her rights. These 
two cases were not cases of Pardanashins whose helpness is greater and in 
dealing with whom a much liigher degree of responsibility rests with those who 
rely upon acts imputed to them to the prejudice of their interest. (^) 

612. Such cases bear no analogy to male adoptions by minors though 
they are equally entitled to protection. As previously remarked 593} 
adoption to a Hindu is a religious necessity and adoption, if otnerwise valid, 
cannot be held invalid, merely becaust* it was made with the authority of a 
minor husband, or was made by the minor himself provided he had then 
attained years of discretion, (^) that is to say, was in or had completed his 
sixteenth year. 

613. Adoption by Dravid woman.— As the whole law of adoption by a 

female has been evolved out of a single sentence of 
Oenesis of the Dravid Vashisth’s, so the whole of the Dravid view of that law is 
rule* the outcome of a single sentence in Colebrooke’s note on 

the Mitakshara where he says that in some of the 
schools adoption is admitted to be valid if made by the widow with the assent 


(1) Bayabai v. Bala, 7 B. H. C. R (App.) 
1 followed in Somasekharaja v. Bubka 
dramaji, 6 B. 521 . 

(2) Tayammaul \ SailLuchalla, 1 M.l.A 
429 UsS); Bangancn/akamma v. Jhvar, 13 M. 

2U (221). 

(3) Bajjad lluaain v. IVV/-ir Ali, 31 A. 
456 ^462) P. C. ; Kali Bakbh v. Bam Copal, 


36 A, 8l (89) P C. 

(4) liajeiidro v. Barodo Bouuiuree, J6 W. 
R. 648 ; JiivLocna v* Banta Btiiidari, I C. 289 
P. C. ; Mcndakini v. Adinotk, 18 0 69 (72). 

(5) Jumoona v. Baina Bmdari, 1 C. 289 
(290) P. C following Jiajendro v. Saroda 
Soonduree, 15 W. R. 548, 

(b) Ch. 1, Bee. XI ^ Q. 
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of the hus[)and s kindred.” Tliis statement was repeated by Sir 'fhomas Strange 
in his Hindu Law (L in which he said, “According to the doctrine of the Bena- 
res and Maharashtra schools prevailing in the Peninsula it (e. e., the husband’s 
assentj may be supplied by that of his kindred, her natural guardians.” The 
Privy Council quoted and accepted these opinions, (") and held them to reflect 
the current usage of the Dravid country also, supported to that extent by a 
collection of Sanskrit texts made for the purpose of the case before their 
Lordships (^) as well as by the opinions of the Pandits and of the decided 
cases(^) cited and discussed in the court below. 

614. The statement that in the absence of the husband’s authority the 
widow could adopt, with the “ assent of her husband’s kindred ” has thus been 
the foundation of all law relating to the subject of woman’s right to adopt in the 
Dravid country? now to be examined. Thid Colebrooke’s statement is as vague 
as tlic text of Vashisth was admitted by tin; Privy Councib'^) who said : “Jt must, 
liowever, l)e admitted tliat the doctrine is slated in the old treatises and even 
by Mr. Colebrooke, with a degree of vagueness tliat may occasion considerable 
difficulties and inconveniences in its practical api)lii:alion. The (giestion who 
are the kinsmen whose assent will supply the want of positive authority from 
tile deceased husband, is the first to suggest itself. Where the husband's family 
is in the normal condition of a Hindu family — /.c., undivided — that question is 
of comparatively ea^iy solution. In such a case the widow, under the law of all 
the Schools which admit this disputed power of adoption, takes no interest 
in her husbands sliare of tlie joint estate, except a right to maintenance. 
And though the father of the luisbaiid, if alive, might as the head of the 
family and tlie natural guardian of the wddow% be competent by his 
sole assent to authorize an adoption by her, yet, if tliere be no father, the 
consent of all the brotJiers, wdio, in default of adoption, would take the hus- 
band s share, w^ould probably be reejuired, since it would be unjust to allow 
tlic widow to defeat their interest by introducing a new co-parcener against 
their will. Where, howx'ver, as in the present case, the widow has taken by 
inheritance the separate estate of her husband, there is greater difficulty in 
laying down a rule. 

615, The power to adopt wdien not actually given by the husband can 
only be exercised when a found ition for it is laid in the otherwise 
neglected observance of religious duty, as understood by Hindus. Their 
Lordships do not think there is any ground for saying, that the consent of 
every kinsman, how^ever remote, is essential. Tlie assent of kinsmen seems to 
be required by reason of the presumed incapacity of women for independence, 
rather than the necessity of procuring the consent of all those whose possible 
and reversionary interest in the estate would be defeated by the adoption. 
In such a case, therefore, their Lordships think, that the consent of the 
father-i mkuv, to w'hom the kw points as the natural guardian and ‘Venerable 
protector of the widow, would be sufficient. It is not easy to lay down an 


(1) 1 Strange H L., p. 79. 

(2) Culkcior of Uaiura v. Mvotlov lioma- 
Unga. 12 H I. A. 397 (432, 483). 

(8) Dattaka Mimamsa of VidyaraDyaswanu 
in whioh the widow is declared to possess the 
right to adopt with the authority of her 
father-in lcw, etc cited per cimnm in Gollec- 
tor of Madura v. MutUi, 2 M. H. C, R. 206 
(321) 0 A. 12 M J. A 897(438). 


(4) See them collected in the H. C. judg 
meat Collector of Madura v Mutlu, 2 
M H. C. K. 206 affirmed O 12, A. M. I. A, 
897 

(0) Appanienger v AUmaloo, (1868) 
. D A. M. 6,6. 

(6) Collectm' of Madura v, MuHu, 2 
M. H. C. R. 206 

(7) Collector of Madura v. Mcoitoo Eama* 
lUxga, 12 M. 1. A. 897 (411, 442), 
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inflexible rule for the case in which no father-in-law is in existence. ICvery 
such case must depend upon the circumstances of tlie family. All tliat can 
be said is, that there should be such evidence of the assent of kinsmen as 
suffices to show, that the act is done l)y the widow in the proper and hona 
fide performance of a religious duty and neither capriciously nor from a cor- 
rupt motive. 

616. The Dravid widow takes an intermediate place, between the llengal 

and Benares schools on the one liaiul, and the Maharashtra 
(2) Ovavld widow's school on the other, inasmuch as lier power to adopt 
power of adoption, depends either on the consent of her husband or on that 
of his Sapindas. So far then as she may adopt with the 
express authority of her husband, her powder is tlie same as in the Bengal and 
Benares schools. Jhit so far as she may adopt without such authority but with 
the assent of her husband’s Sapindas, she possesses an added power denied to 
her sisters subject to tliose two schools. 

Tliis power she may invoke only if her husband has not prohibited an 
adoption. In faci no widow under any system can adopt in such a case. It is 
only when there is neitlier prohibition nor permission tliat it is possible for 
the Dravid and Maharashtra widows to exercise their power. As between them, 
the Dravid widow must seek the counsel and consent of her husband’s Sapin- 
das, This is equally necessary whether the family to \vhich her husband 
belonged was joint or separate, and consequently the other interest affected by 
her adoption would be that of a coparcener or a reversioner. Their consent 
she must ask for, and the consent of some of tliem she must get, otherwise, 
she cannot adopt at all. 

617. But if her husband w’as a joint member of the family which remains 

joint on the date of sanction, then the w idow is allow^ed the 
Father-in-law’s con- alternative of seeking and obtaining only the consent of 
sent in nndiyided her luisband’s fatJier wlio as the licad of tJie family and the 
family. natural guardian of the wadinv, is competent, by his sole 

assent to authorize an adoption liy her. 

618. But if there be no father-in-kuv, by parity of reasoning, the consent 

of the managing member of the family should be equally 
Consent of the Mana- sufficient. As the Privy Council observed : “ The requisite 
ger. authority is, in the case of an undivided family, to be 

sought within that family. The joint and undivided family 
is the normal condition of Hindu society. An undivided Hindu joint family is 
ordinarily joint not only in estate, but in food and w^orship ; therefore not only 
the concerns of the joint property, but whatever relates to their commensality 
and their religious duties and observances, must be regulated by its members, 
or by the manager to whom they have expressly or by implication delegated 
the task of regulation.” This case is then an authority for two propositions : 
(i) That where the family is joint, tlie widow must seek permission of its 
joint members. In that case “ she cannot at her will, ivavel out of that un- 
divided family, and obtain the authorisation required, from a separated and 
remote kinsmen of her husband.” (iij Such consent may be accorded by the 
manager as its head representative, as a part of his ordinary duties. 

(l) Oellector of Madura v Mootoo Rama sanction the adoption — 6V<? Ih p. 4£8. 

linga.nyL. I A 397 (441,442) The Datt (2) PraUq^t v. KisJuro, 1 M. tip (Rl) 
Him. of Vidyaranyafawami explioilly declares P. C 
the authority of the “ fatber-iu law, etc ” to (3) 26 p 81, 
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619 . liul if the consent of either the hither-in-law or of the manager is 

not available, then the widow must consult all her husband’s 
Gonsent of SaDiodaB SapinddH^ e., her own reversionary heirs. And amongst 
tlieiiij it is essential that she should consult and if possible, 
receive tlie assent of her next reversioners whose rever- 
sionary right will be defeated l)y tlu^ adoption. If these do not agree to the adop- 
tion she miy then secure the assent of those next to them and so on, but the 
question of consent cannot be decided by the numerical v^otes of the reversioners 
but rather by the nature of the interest possessed by those who have consentexl 
to the act. I'or instaiica^, an adoption would probably be uplield, if it is made 
with the consent of the next reversioner though it be opposed by the rest. 

620 . To enable her to adopt she is not bound to obtain tlieir unanimous 
assent ti; Jier act. This was the view of the Madras High Court in a case 
wliich was affirmed on appeal by the Ih'ix y Council (2) who admitted that the 
assent of all the kinsmen was not necessary but tliat ‘'there sliould be such 
evidence of the assent of kinsmen as sulfices to show that the act is done by 
the widow in the proper and honafidc i)erf()rmancc of a religious duty, and 
neither capriciously nor from a corrupt motiv'C. ’ 13/ 

621 . On the assumption made by the Privy Council that the propriety of 
such an act should be referred to and decided by a family council it is clear 
that if the mijority of the members consent then the adoption will be 
presumed io be prmn facie justihable and \alid. 1^) Hut it does not mean 
that all the axailable Satiindas should be made to sit in conclave and 
decide the <iuestion. 1^) As was observed in a case affirmed by the Privy 
Council The expression ‘ family cinincil ‘ in the above extract is no doubt 
rather too general and comprehensive. It is not probable that it was intended 
to include the whole circle of Sapindas and Samanodakas or to imply 
that they should assemble, 'fhe presumptive reversionary heir (^r heirs are 
the nearest of kin to the deceased husliand and as sucli the natural advisers of 
the widow and if his or their assent be obtained and the same be given hona 
tide, and not from any corrupt motive, that would be sufficient authority on 
which she could act, and it would not be necessary that she should seek the 
assent of remoter reversionary heirs ’’ whose dissent is then immaterial. 
But, of course, it is not always that tlie expectant heir is anxious to forswear 
his heritage. In that case the widow must seek the counsel and consent of 
those in the next degree, and finally, of the general body without reference to 
their propinquity. 

622 . It is, of course, a counsel of perleclion to the next reversioner to 
subordinate his self-interest to his duty and to offer disinterested advice to the 
widow, though such is the behest of law. hJ) But as this is sometimes paid for, 
if received and often refused, the widow is not helpless in the exercise of her 
power which she may do, even with the consent of remote reversioners account- 


(1) Kanduku ri, v. Kandukuri 28 C. W. 
N. 261 P. C. 

(2) Collector of Madura v. Mooitoo, 2 M 
H. G. R. 205 (2m) O. A. 12 M. I. A mi. 

(3) Collector of Madura, v. Mootoo, l2 M I. 
A 397 (442, 413) explained in Arandadi v 
KuppanioiaUS M.Il C R 283; [{aijhunadhay 
JJro 20 y 1 M. 69 (79) C ; Parasura. v. 
Eangaraja, 2 M 202 ; Venkata Krishnnmma 
V, Annapurnomma, 23 M 136 (488) 

(4) Vellanki v. Venkata A M. 171 (191) P.C. 
(6) Venkata Krishnavima v. Annapur^ 


7nunviay 23 M. 486 (188, 489p 

(6) AdubiniLolh V. Adueumalliy fO 
<M. L J 265; 32 I C. 253 

7) Sulmnnanyam v Venkammay 26 M 
627 aninned O. A. 30 M. 50 P.C, Veera 
Bahavaroja v Balasuryay (1914) M W. N. 
502; 25 1. C. 3 affirmed O. A. 11 M. 928 P, C 
Adusumalli Y Adusumalli, 30 M.IjJ.265: 
32 1.0.263; Pafasara v Jian(jarojay2 M 202. 

(8) Bohaj Ham v. Ramlaly (1914) P. L. R. 
78; 221.0. 642 

(9) y enkatorama Y . Bappamma, 39 M. 77. 
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ing for llie refusal of the nearest on the ground of self-interest, in whirli case 
the court will uphold tlie adoption regarding their refusal as improper. 

But it may be that the widow does not even secure a majority, as while 
some consent the majority might dissent from her decision. In that case 
too, the adoption may be valid, though its validity cannot be presumed ; l)ut 
nevertheless the widow or her adopted son may establish its validity by proving 
that the adoption was made “in the proper and //>/e performance of a 
religious duty and neither capriciously nor from a corrupt moti\'e.” 

Proof of this must necc^ssarily depentl upon the (‘imimstarn'es of the 
family. But in siu'h a (:as(‘ the court will require strong (‘videiu'C to sup- 
port an adoption affecting tlu^ rights of parties in actual ])ossession not for- 
getting the “ pernicious influences which interested advisers are too apt in 
India to exert over women possessed of or capable of exercising dominion over, 
properly.” On the other Iiand, it must not be forgotten that the right of 
adoption is inherent in tlie widow and the consent of the kinsmen is required, 
not because their rights in ])roperty will be prejudicially affected by her act, 
but rather because law assigns to the woman a position of perpetual incapacity 
without the direction of a masculine mind. 


623, It is perhaps unm'cessary to add tliat such a consent must be by a 
What is valid con^ person, who, if otherwise competent, though a female, must 
sent : Minority ao. not be a minor. It was so held where the widow of 
quiescence, cor* a |)redcceased son of one Vithoba justified her adoption on 
ruption, fraud, the ground tliat it had been consented to by his two 
excluded. ^ daugliters aged 25 and 12 in wiiom the estate had vested 
on their fathers death. 'The only fact proved was that they wore both present 
at the adoption. But the court threw out the adopted son’s suit holding first 
that one of the daughters, being a minor, could not legally consent and that the 
consent of tlie adult daughter could not be proved by her mere presence at tlie 
adoption. Even if such presemo amounted to acquiescence it is not equi\'a- 
lent to the consent legally necessaiy to legalize such an adoption. As the 
Privy Council remarked “one of tlie plaintiffs in this case is an infant, the 
other is a Hindu female. Against neither is it the practice of the courts in 
India to press a presum]Hion by ac(piiescence in a rival claim, from the mere 
non-contestation for a limited time of an adverse title, and especially not of 
such a title as Ihis certificate evidences.” But this does not preclude such 

evidence being given in support of ratification in a case properly pleaded or 
where it is relied upon to iirove consent or a case of estoppel. 1'^) But since pre- 
vious consent of the reversioners is a conditio sine qua non under the textual 
liuv, a mere ratification nxpost facto is not such conscirt as tlie law^ contem- 
plates tliough it may estop a party from pleading it. 


(1) Adnsumalli v. Advsumalh 30 
M.L J. 266 .* 32 I.C 253 ; Nogarampnlli v. 
Nngarainpalli, (1914) M.W N. 610. U I.C.257. 

(2) BnghvnatJia v. Brcm, 1 M 60 (83) P. C. 

(3) Qollector of Madura v. Mootoo, 12 M I A 
397 (442); Narayanasaml v. Mangavimaf 28 
M 315 (819). ' 

(4) Vasudeo v Bamchandra ^ 22 B. 661 

(6) Vasndao v.» Bamckandra, 22 B. 661 

(667 , 668) following on the subject of pre- 
sence as being insufficient to prove consent* 
Bamamani v Ku^anthai, 14 M. I. A. 316 ; 


Ititngama v. Aclioma, 4 M. 1. A. 1 (107, 108) 
followed in Bhimappa v 29 B. 400 

(403) To the same effect Tarinee v. Shoroda, 
11 W. R. 468 (476). 

(6) Bamawnni v. Bulnnlhaif M, J. A. 
346 (860). 

(7) Bhimappa v. Bas'oi'a, 29 B. 100 (408). 
See this subject discussed post, under the head 
** Evidence of Adoption 

(8) Dorasami v. Chinna^ 22 M. L. T, 688. 

(9) Dharavi Kunwor v. Balwant Sing, 34 
A. 398 I.P.O 
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624. No consent is valid if it is obtained by corruption, coercion, undue 
influence, fraud or misrepresentation. These facts vitiate both the consent as 
well as the adoption consequent thereon 635). 


A consent purchased is not a free consent, though there is nothing 
illegal in a co-parcener of the husband stipulating with his consent that 
his own sluire sliould remain undisturbed l)y the adoption, since the protection 
of one*s share in such cases cannot be said to constitute a corrupt or 
improper motive actuating his consent if it did not 'prejudice those for whom 
he was equally consenting. (A The question is really one of degree. Where 
however, the consenting Snpinda had stipulated for some land to be transferr- 
ed to him by the widow or some one offered him Rs. 1,000 for his con- 
sent (^) the court naturally regarded them as cases of naked bribery. Such 
was the case where the consenting manager of the family agreed to an adop- 
tion stipulating for himself, that he should be its guardian and obtained a 
declaration from the widow that a village admittedly belonging to the joint 
family was his self-acquisition, as having descended to him from his maternal 
grandfather. The adoption was sought to be put in force against the 
manager’s brothers but the Privy Council held that, in the circumstances, it 
could not bind them. 

The question of coercion and the rest are dealt with under a separate 
section ( S. 33 § 653). 


625. From this it follows that the widow is not bound to consult any 
female member of lier household not even her junior 
co-widow. She is in an equal position of dependence 
with herself though as between her and herself the lat- 
ter (jccui>ies a position of pre-eminence due to her being the elder wife of her 
husband. 


Consent of co widow 
unnecessary. 


626. A reversioner may revoke his consent to an adoption before it takes 
place. y\s his consent is gratuitous, made in the sole 
Consent Revocable. exercise of his discretion, it is necessarily subject to 
revision and he is not bound to assign any cause for it. (b) 


627. 1'liough the Maharashtra widow in an undivided family and the 
Pravid in any case, has to secure the assent of her hus- 
Case of divided band’s kinsmen for the val dity of her adoption, the ques- 
Gounsels. tion arises in both places as to whose consent is sufficient. 

It has already been seen that the consent of the father-in- 
law as the head and manager of the undivided family and in his absence, the con- 
sent of the manager is sufficient without reference to the other co-parceners. ('<) 
But if the manager’s consent is not available and in the Dravid country there 
is no manager, the family being divided, whose consent should then be applied 
for ? 

It is conceded that if all the Sapindas or the majority of them 
consent, then it has the same effect, in tlie absence of which, consent of the 


(1) Srinivasa v Rangasami, 30 M. 450. (6) Ih, 

(2) Rami v. Rangamma, 11 Al I,. J. 20. (6) Fithoba v Bupu, 15 B. 110 (114, 116), 

(8) Danakoti V. Bala Sundara, 36 M»10(Q7) Snbranianvam v. Vmkammal, 26 M. 627 
(4) Qaneaha v (lopala^ 2 M, 270 (280, affirmed, O A 30 M. 50 P. 0, 

28l) P. C. (7) Mami v. Subbarayar, 36 146, 
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nearest Sapinda is essential and sufficient. Consequently, if the deceased has 
left an undivided brother or brothers related to liiin in eciual degree, tlie consent 
of one of theiTi should suffice, though the rest inay'avithhold their consent for 
reasons of their own. But she is bound to consult them although she 
might believe that some of them were hostile to her yiroposal and would 
certainly refuse their assent. (^1 The general rule applicable to such cases was 
stated by the Privy Council to be ‘*that there should be such proof of assent 
on the part of the Sapindas as should be sufficient to support the inference 
that the adoption was made by the wddow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that Sapinda, but upon a 
fair consideration by wliat may be called a family council, of the expediency 
of substituting an heir by adoption to the deceased husband. ’’ 

828. Tn accordance with the dictum of the Privy Council which applies 
to widow’s adoptions whether in the Maharashtra or the 
Motive immaterial peninsula, even where tlie widow adopts to her 

separated husband her ad may be challenged on the 
ground that the adoption had l)een induced by corrupt 
motives and not in the bona fide assertion of a right. Such charge was made 
against a widow who had admittedly received Rs. 4,000 from the father of the 
adopted boy as a consideration for the latter’s adoption, but the court held it to 
be insufficient to rebut the presumption in her favour. In a later case the 
Full Bench of the same court had to consider the question of motive and held it 
to be altogether irrelevant. (^) I'his is in consonance with the principle that a 
person having aright to do a thing is entitled to do it whatever his motive. In 
the case of adoption in an undivided family it was obserxaxl “ that even suppos- 
ing that the motives which influence the widow may be puerile or even 
malicious, still if no fraud or deception has been practised on the head of the 
family, who is her rightful guardian and protector, and with whom she lives, and 
to whom she must look for maintenance, and if he had assented to her taking a 
proper person in adoption, then that son takes the estate of the widow’s late 
husband.’’ The fact that the motive w«as to defeat or divest her Imsbands 
kinsmen of her liusbaiurs interest which Iiad devolved on them, by .survi\a)rship 
is no ground for attacking an adoption, for it is one of its necessary incidents. 
As the Privy Council obserx ed *‘it would be very dangerous to introduce into 
the consideration of these cases of ado])tion nice (questions iis to the particular 
motives operating on the mind of the widow.” 

629. Punjab adoptions. — 'fhe law of adoi>tion in the Punjab is mostly 
dominated by custom, in which the leading jirinciples of Hindu Law are faintly 
reflected. As such, adoptions in the Punjab may generally be said to be subject 
to the rule that where the adopter is a wife or widow, her power to adopt is 
limited by the authority of her husband or her husband’s kinsmen. 

630. Adoption by the Maharashtra Widow. — In the mattei of adoption 

the Meirat ha widow possesses a peculiar privilege of adopt- 
Oenesis of be? power, i^cy to her separated husl)and without his or anybody else’s 
l)ermission. The genesis of this rule is the outcome of 
the following reasoning. There is nothing in Manu or in the Mital shara on 


(1) Pnrasara v. Rangaraja, 2 M, 202 (206, 
207) explaining Sri Virada v. Sri Brosot 
1 M. 69 P. 0 

(2) Subrahmanyam v Venkamma, 26 M. 
627 affirmed, O. A. 30 M. 60 P. C. ; Palnni- 
^awmy v, Vanjiammaly 4 I. C. (M) 86; Veera 
Baaavaraju Balasurga Pra^ada Row, 41 M. 
998 (P 0.) 

G. H. C.— 21 


(B) Vellafiki v. Venkata, 1 M. 174 (190, 
191) P C. 

(4) Mahableshvor v Dnrgn Bai. 22 B 199. 

(5) Ramchandra v. Mulji, 22 B. 568 (668) 
P. B. 

(6) Vithoba v. Bapv, 16 B. 110 (134, 186). 

(7) Vellanki v. Venkntn, 1 M. 174 (190) 
P. 0. 
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tlie suUjrrt o{ womAu’s adoption. Therefore the Bombay school turn to their 
local authorities for the definition of her power, ddie Mayukh carries it no 
furtlier than the Dravicl school for it says : 

“Therefore if there must bo an order from the huBband, it is for a married woman only, 
as above shown ; but for a widow even without it, adoption may be madi with the permis* 
sion of her father, or, on failure of him, of the relations under this precept ; “ Let a woman 
be taken care of by her father while a child, by her husband when married, by her sons in 
her old age. If none of these exist let her other relations take care of her A woman is 
never fit for independence.** This has been declared by Yajnavalkya only with reference 
to difierenco of age, and the circumstances of a woman being under the power of her husband. 
In case of his being dead, or unable from old age or other dii^qualiftcation or from helpless- 
ness, then she is indeed under the power of her sons or other relatives. 

Her power is carried a step further in the Dattak Chctndrtha which is a 
recognized aulhoiily In the IMaiatlia < ouiUi y ; — 

“ But. by a woman tbo gilt, may be made with her luisband's svnetion it he be alive ; 
or even without it if ho be dead, have emigrated, or entered a religious order. 

“ Now, if there bo no prohibition even, there is assent : on account of the maxim 
‘ The intention of another, not prohibited is sanctioned ’ ’* <-) 

631. Th ese works merely reflected the usage to tliat effect whicli had taken 

root in the Maratha country as is testified to hy the Pandits consulted, whose 
opinions will Ini found recorded m several old c ises passed in review by 
Sir Micha(‘l Westropp in 1S66 and two years later by Sir Richard Couch 
'I'he tendency in tlie Weslta'n school has throughout been favouraide to 
tlie eminciiiation of woman. Kaiistuhh in liis vSanskar written about 1750 
A. 1). dispenses with all consent, holding tliat adoption being a religious 
ceremony, re(]uired no mahi direction and c(nikl b(' made by a widow even 
against the consent of her guardians. d'he Privy Council had previously, 
in a ('ise decided in IH.'H, recognized the exceptional position of women in the 
M lr^lth i country referring to whom Paike, J,, said : *’ According to the native 

text-writers, it seems to Im clear, that llie ancient law of Hindustan required 
the authority of tlui husband ; but it is also clear that the strictness of that law 
has been in many districts, relaxed, or modified I'ly local usage ; and the opin- 
ion of the Shastris as published iii Mr. J >orrodaile’s [Bombay Reports is very 
strong to show, that in the Mahratha States, to tlie west of tlie Peninsula 
tlie law does not require any sucli authority to render the act valid.” This 
view was echoed by tlie same high tribunal in several subsequent cases. (9) ]3ut 
this plenary jmw'er of adoption was in later cases held to lie limited only to 
where tlie husband had died a setiarated member. 

632. 1 he nec'essity foi thi^ limitation wliicli arose liom the ohserv^ations of 
the Privy Coumhl in tlie Kamnad case, was further ai'ccnluated by the 
remark of the Board in a later case, (1^) in w hiidi some limitation on the widow's 

C. R. (App ) 1 (XITl) 

(8) fiaja Haimun Ohul v. Koamer Onn^ 
(1834) ‘2 i^napp, P. 0. 203 021); 11 K. 
R. 457(464) 

(9) Collector of Madura v. MooUoa, (1868) 12 
M 1. A. 397 (440); Chomdry Pudumsingh v. 
Krer Oddey Singh, ib. 360 Haja VeUanki v. 
Venlnta, 1 M. 174 P. C. 

(10) Collector of Madura v. Moottoo, 12 
M 1. A. 397 (441, 442). the point bis 
cussed in Itamji v. Ohammu, 6 B. 498, F. B. 

(11) Sri Viroda v. Sri Broeo, 1 M. 69 
(82, 88) P, C. 


(1) Mayukh, Oh. IV. Sect. V § 17. 

(2) Datt Chand. Sect. l-§Ji 31, 32, 

(3) 2 Dig. 257; lirijhhookanjec v. (loo- 
koolootmiji, 1826) I Borr. 181; Iluebat v. 
Onvind lino, 2 Borr. 75 appended to which 
are the opinions of the Shastris , Thukoo v 
llama, 2 Borr. 448; Virbudrav. B(tee,2 Morr. 
8. D. A. B. p. 1* Abajeev Gungadhar 3 Morr. 
8. D. A. B. 420, Bhaskar v. Narro, B.S.R. 24 

(4) Bayabai v, Bala, 7 B H.C.R (App ) 1. 
(6) Raid mabia v Jtadha Bai, 6 B. H.O.R. 

(Ac) 181. 

(6) Steele*8 Law of Caste p. 10 

(7) Per Curium in Bayabai v. Bala,l B 
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power to adopt when she was a member of a joint family in which she had no 
interest beyond a bare right of maintenance, was insisted upon. The whole 
(jiiesLion came before a Full Fench who accepted the distinction iiointed out by 
the Privy Council between a divided and an undivided family, and held her 
power of unfettered adoption as merely limited to the latter case. In the case 
of an undivided family, where the widow of a joint member liad no right 
beyond one for maintenance, they agreed that her adoption to her husband 
must be subject to the approval of her husband’s co- parceners. W 

633. These decisions placed the Maratlia widow of an undivided co-par- 
cen r exactly in the same position as the Dravid widow of a divided or undivid- 
ed family. In ’other words, except that in Bombay the wddow of a separated 
member may adopt acting on a presumed authority of her Imsband, her pow’er 
of adoption is otherwise generally the same as in the Dravid country, with 
the necessary exception due to the gi eater restriction placed on the power of 
the Dravid widow who even where her husband died a separated nieml)er, has 
still to obtain the sanction of his sei)arated Siipindas. But It-aving this ques- 
tion out for th(i present and confining the discussion only to a case of joint 
fimily, in the two sy-iLeins, the consent to be taken in the one case is of tluj 
' S tpi)vlih' while in the other, of tlie husband’s ‘ undivided co-parcener. ’ 

634. It is admitted on both sides tliat the consent of all, howex er desira- 
ble, is not always possible. It is eqinlly conceded that in an undivided family 
the consent of the father-in-law as its head and manager should in any case be 
sufficient if the adoption is made while he continues to occupy that positum 
and that since the fatlier-in-law’s consent is valid in Plombay qua manager and 
not qua father-in-law, there is no leason why the consent of any other manag- 
ing member should not be equally sufficient. (^) Such manager is ordinarily 
the seniormost male member of the family but it does not necessarily follow 
that lie is the nearest relative of the husband. It may sometimes liappen that 
he is the most remote. Is his consent then to prev^lil against tlie combined 
dissent of the other and nexirer co-parceners ? These questions can only be 
answered in the language of tlie Privy Council already quoted, the ques- 
tion is tlieii reduced to this : Was the adoplii^n made capriciously or from a 
corrupt motive, or wms it done in the proper bona iide performance of a religi- 
ous duty ? In other words, the test here is the same as in Madras. 


30 - authority by the husband to 

verbal or in writing, but if 


Fopm of authority. r i i i 

or a non- testamentary 

stamped and registered. 

Synopsis, 


adopt may be 
it is in writing 
nature, it must be 


(1) Form of authority (635 -oio). (2) Conatriictiou of authority (63 /'j. 

636, Form of authority. — There is no general law’ requiring the 
husband’s authority to be in w nting and Avithout such huv, its reduction to 


(l) Bamji v. Ghavimu, 6 B 498 (f)03) F. 
B; Dinhar v. QaneaJh ib 606 (v08) F B. 

(3) Vithoba v i>api(^ 35 B. 110 ; Ltolc8kTni 
Baiy Vishnu, ^9 B 410. In Madras the 
pre-exninencQ of the father in-law U establish- 
ed by direot text. See discussi’in ante ii 617). 
(9) BacJwo V yfankvrebdiy 31 B. 373 (930) 


P. 0. 

(4) Colletior vf "Miulnru v. IMootloo, 12 
M I. A. 397 (442, 443). 

(6) Under Ihe Oudh Esfcates Act (1 of 
18G9) the TAluqadat’s authority to adopt 
bhould have been in writing— v. 
Indar Knnwciv, 16 C. 65(5 (662) P. C, 
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wriling is optional. If the writing he in the nature of a will then its registra- 
tion is optional: otherwise sueh authority must both bear Ks. 10-stamp and 
be registered. (^1 Otherwise it cannot be used in evidence at all ^^)and secondary 
evidence of that fact would be barred by S. 91 of the Evidence Act ; which 
means that the authority cannot be proved at all. It has already been stated 
before, that for this purpose, the husband is subject to the Majority Act, and 
that if he has not attained the age of majority tliere fixed, he cannot register his 
authority as the registrar is bound to refuse registration of a document pre- 
sented to liiin for registration by a minor within the meaning of that Act, 
inasmuch the Registration Act has not saved any rule of Hindu Law on the 
subject of majority, Law has prescribed no form in which an authority to 
adopt should be couched. 


636. Such a writting is known as Anumati Patra or consent deed and it 
usucilly recites the status of the husband in his family — whether he is joint or 
separate, the fact that he is without any mile issue, the reason and necessity for 
adoption, and why it was deferred during his own life-time. Where the husband 
has more than one wife the aiiLhotity m ly further define how far they are to act 
in concert. The boy to be adopted may also be named. It is usual however to 
confer upoi the wife full discretion both as to the choice of the boy and the 
lime of adoption. The (]uestion whether a wriling constitutes a will or a 
mere authority to adopt depends upon whether the primary purpose was the 
one or the other. Such a case arose before the Ihivy Council who had to 
construe a deed styled Anuni'iti Patni (or a permission deed) by which the 
executant empowered his wite to ad(jpt a son. His wife was afterw^ards 
delivered of a son. Two years after his birth, he executed another deed simi- 
larly styled, authorising his wife to adopt on death of Ids legitimate son and to 
mike successive adoptions to avoid e.xtinction of the name. The son came 
of age and succeeded to his father and on his death his widow entered upon 
the inheritance as his heir. Some time after the son’s death, his mother exer- 
cised the power given to her by her husoand. The Sadar Diwani Court 
construed the deed as a will and held upon its construction as such, that it created 
a limitation on failure of male issue of the testator, in the life-time of his wife, 
to the son to be adopted by her as a persona designaia. But the Privy Council 
deprecated the imroducLion of English rules of construction which were wholly 
inapplicable to the deeds executed by Indians. There is no doubt that by the 
decision of courts of justice, the tesUunentary powders of disposition 
by Hindus, has been established within the Presidency of Bengal, but it 
would be to apply a very false and mischievous principle if it were held that 
the nature and extent of such power can be governed by any analogy to the 
law of England. Our system is one of the most artificial character, 
founded in a great degree on feudal rules, regulated by acts of Parliament, and 
adjusted by a long course of judicial determinations to the wants of a state of 
society dilTering as far as i)ossible from that which prevails amongst 
Hindus in India.” Finally they held the deed to be what it was called and 
construed it as such, with the result that they set aside the adoption hold- 
ing that the power must be exeicised within reasonable time and that its 


(1) Soondar v. Oadudhar, 7 M. I. A. 6i 
(64) ; Mutasaddi Lai v. Kundan LaU 28 A 
877 P C 

(2) Stamp Act (II of 1899) Soh. I Art. 8. 
(8) Registration Act {XVI of 1608) 8 17 

(S^ : Gopahwami v. Arunachalantt 97 M 33 


KacJwo \ Khashaldes 4k Bom* L.R. 888 (1886). 

(4) Registration Act (XVI of 1908) B, 49; 
Gopalswami v. Arunachalam^ 27 M. 83. 

(5) Act XVT of 1908 8. 1 

(6) Bhochunv. Bam Kishore, 10 Ikl. I. A. 
279 (808. 309). 
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exercise would be to divest the sou’s widow which it could not be permitted to 
do, wliatever may have been tlie intention of tlie luisband. An incomplete 
testament may be legitimately used as evidence to establish the luisband’s 
authority, 

637 , An autliority to adopt must be strictly pro\ ed and pursued. W If he 
Construction of au her to adopt A or U, minor sons of his junior 

thority. paternal uncle, it is not open to iier t(; adopt C, quite a 

different person without making any attempt to secure 
either A or A Bengal father may, by Ins authority to adopt, direct that the 
adopted son should not interfere with or divest his adoptive mother of the 
estate during her life, just as he has the power to postpone the succession of 
his natural born son by interposing a life-estate. 

Where the authority is in writing, the question whether it empowers the 
wife in sufficiently clear terms to make an adoption, is simplified to a mere 
question of its interpretation. But where it is alleged to be ve'rbal, which in the 
present unsatisfactory state of law, [)ossesses som(‘ advantage over written 
authority, the question becomes more involved. I'or the court has then to 
find both the factum as well as its terms. And it is not always easy. Both 
the questions arc of course, questions of fact in the determination of whu'h the 
court cannot disregard antecedent probabilities. It is sometimes said that 
there is an antecedent probability in favour of such authority because every 
Hindu desires a son and every sonless Hindu must therefore desire toadopt 
one. (5) q'his is no doubt true. But as the Privy Council observed, cases 
cannot be decided upon mere probabilities. The court must look to the facts. 
And even against this probability one must also consider the circumstance that 
if the Hindu longed for such a son why did he not make an adoption before his 
very eyes. It may be that the pious thought arose uppermost in his mind as 
death approached and with it the fear of an unredeemed purgatory. The fact 
that the deceased could have committed his authority to writing but did not, 
that he was not imbued with an ultra orthodoxical value of adoption, tluit he 
was young and was carried olT in a short illness from which he hoped to 
recover J that he was attached to his nephews or any of them whom he should 
have named, that he could have made no provision for adoption witliout making 
some provision for the maintenance of his wife and those nenr and dear to 
him whom the tenour of his whole life seemed to favour, are only some of the 
numerous questions that present themselves for consideration and will be 
found more fully set out in the sequel. 

638 An authority to adopt given by a husbind in a will subject to the 
provisions of the Hindu Wills Act which extends to 
Hindu Willa Act. the Province o£Bengal and to the towns of Madras and 
Bombay, must conform to its provisions . 


(I) Brijokishoree v. Sreeruith, 9 W. R. 
463. 

(9) Pitd'um Singh (C hoivdhrjj) v Koeroodeij 
Singh, 12 M. I. A 360 (356) where the Privy 
Council are reported to have said of course, 
suoh a power must be strictly pursued” but 
in the report of the case in 2 B L. E (P. C.) 
iQl (104) the words reported are of 
course such authority must he strictly 
proVed.*' AmritoLalv. 27 0. 


996 P 0 ; Mutasaddi Lai v. Kundan halt 
28 A. 377 P. C. 

(3) Sindigi v. Sindigi, 32 M. L. J. 47, 
38 I 0. 164. 

(4) Bhttpendra v Amarettdm, 43 C. 432 
P. C 

(5) Scondur Koomaree v. Gudadhutf 7 M 
I A 64 (64). 

(6) Act XXI oJ 1S70. 

(7) S. 2 
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31 - (1) The authority of tlie husband to adopt must be 

Constpuotloii and liberally, though reasonably, construed so as to 
limits of authority. ;idvance the purpose he had in view. 

(2) Such authority may be general or limited, but it will 
be inetfectual if it is illegal, vague or void. 

(S) The authority to adopt can only be conferred on, and 
used by, the wife. 

(4) He who confers the authority may revoke it at any 
time before it is used. 


Illustrations. 

(</.) A authorized his wife B to adopt a son. B adopted C who died after the adop- 
tion, where upon B adopted D The adoption of D is valid for the general authority to 
adopt empowered B to make any number of successive adoptions. 

{h) A authorizes his wife B to adopt G, C dies. B has no power to adopt. 

(f^ A authorizes B to adopt a son should their son 0 die unmarried C dies unmarried. 
B adopts 'I he adoption is valid. 

id) A authorizes his wdfe B to make an adoption should their son 0, die. C died 
leaving hia widow D surviving him as bis heir. B adopted E. The adoption is invalid as it 
would devest D. 

ie) A authorized B to adopt C B adopts D. The adoption is invalid for B*a authority 
was limited to the adoption of G. 

(y) A authorizes his wife B and executor C to adopt. The authority is invalid as A was 
legally competent only to authorize B. 


Synopsis. 


(Ij S^icccssive adoptions 

(2) Liberal construction of authority 

(b40). 

(3) Authority to adopt a person 

designata. (641). 

(4) Construction of authority to be 

reasonable (642). 

639. Analogous Law.— Clause ( 
Privy Council who have overruled 
must l)c strictly construed. 1^) 


(5) Provision for obtaining consent 

of others (643). 

(6) Limited authority (644). 

(7) Illegal authority (645-646). 

(8) Vague authority (647). 

(9) Bevocation of authority (648). 

) is supported l)y tlie authority of the 
le earlier \iew that such authority 


Clause 2 recugni/cs tliat the auLhonty to adofit may he general, in 
which case the widow’s power to adopt is t o-extensive with that of her husband 
and extends to any number of successive adoptions or it may be limited, 
in which case she is bound by the limits of her authority. (2) P>ut illustration 
(c) drawn from a reported case clearly shows that an authority however 


(1) Suryanarayana V \ enhataramana, 

M. 382 P. C. affirming O. A. 20 M 681 ; 
overruling Of wfm t/owr AV/f/i v. Annopoornat 
(1862) S.t).A.B.332; 12 I. D. (O S.) 257; 
Dharam Kunwor Bahvant Singh. 80 Ai 
649 affirmed U A- 31 A. 398 P. C. in which 


however, the right to successive adoptions was 
upheld on the ground of estoppel. Bhagivat 
Prasad v. Murarilal^ 15 C. L J. 97 (108). 

(2) Hour Nath v Annopoorna , (1862) 8. D. 
A. B 332 . la 1. D. (0. S.) 25. 
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unlimited by intention, may necessarily become limited by the interi^osition of 
other interests. In tins c isc the husband had, when his son was two years old, 
executed an Aniuiiati PalVd dated 18 19 in favour of liis wife empowering lier to 
adoi)t sliould his son die and to mike successive adoptions to preser\'ti tlie 
line. The son grew to m inhood and then died in 1840 being succeeded by liis 
widow who entered upon the inheritance. The mother then exercised her 
power and in 18 f 3 adopted a son who sued to eject tlie son’s widow. The 
Sad.ir Court decreed the claim but the Privy Council tlirew out his suit holding 
his adoption invalid on the ground that the power had become spent by* the 
intervention of an heir who could not be divested: “ If Phawani Kishore (the 
son) had died unmarried, his mother, Chandrabali Devi would have been his 
heir, and the (juestion of adoption would have stood on quite different 
grounds. By exerrising the [)ower of adoption she would lia\ e dix ested, 
no estate but her own, aiul this would have hroughl the cas(^ within the 
ordinary rule, but no c is(i has hecm produced, no decision has been cited from 
the text books, and no principle has been staled to show that by the mere gift of 
a power of adoption to a widow, the estate of the heir of a deceased son vested 
in possession can be defeated and divested.” (‘■^1 

640. Liberal construction. — It was at one time held that tht‘ authority of 
the husband being in derogation of the rights of the other members of the 
joint family, might l)e strictly ('onstrued. This view is now no longer 
tenable for it is settled that it must not he strictly but liberally construed with 
a view to advance the purpose the liushaiid had in view. Put though the 
construction must be liberal it must not be loose, being reasonable and limited 
by the words used. l"ov instance where t.he husl)and gives permission to 
adopt, it would he construed as a i)ennission foi successive adoptions in case 
of necessity. So wliere the husband autliori/ed one of the sons of TIarde 
Das to be adopted within a year or two” and the adoption was not in fact 
made until about six years after the Iiusbaud’s deatJi, and the boy adopted 
was not any of the four sons which Hardeo Das had at the time of the 
husbands authority, l>ut a son subsequently born, the Privy Council 
upheld the adoption holding that inasmuch as the husband had named none of 
Hardeo’s sons to be adopted, he had apparently intended merely to indicate that 
one of llardeo’s family should be adopted and that the direction had been 
sufficiently complied with by the afliluition of a boy who w^is of a more suitalde 
age than his elder brotliers and that as regards the time, the words when read 
contextually could not l)c treated as words of limitation. (*) Wliere the 
husband had given the power to his tw^o wadows jointly, having made no provi- 
sion, what was to happen if one of them died liefore any adoption was made, 
the court held that as the exercise of the power w\as vested in the discretion of 
the joint donees, the death of one of them put an end to tlie powder and the sur- 
vivor of them could not make a valid adoption. The conclusion at which tlieir 
Lordships arrived w'as based not on any ])eculiar doctrine of English law^ or the 
English cases but on the very nature and incidents of a joint poxver. W here a 
person could exercise the powder ni oiKM'haracler hut not in another, the court wull 


(1) Buoh 'vas the case of Vella nki v. Yen 
kata, 1 M. 174 P. C. 

(3) Bhoobun Mayee v. Bamkishorei 10 M. 
I. A. 209 (311, 312). 

(8) Suryanarayana v Venlriiaramnnn, 29 3VI. 
882 P.O. Ram Soondur v. Surbenee, 22 W, R, 
121; Chenga v. Vasudeva.W M. L. J. 144; 29 


I. C. 770; Jlhagabat v. Mmarit 15 C. W. N. 
524; 7 I. C 427. 

(4) Mutanaddi Lai v Kundan Lai, 38 A. 
737 (382) P. C. 

(6) Narasimhav Parlhaftaralhy , 87 M. 199 
(P. 0.) overruling Narasimha v Rangaya 
Appa Uov\ 29 M.437. 
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presume that the power was conferred only in the cliararter in wliich it could be 
exercised. The testator (A) father of his deceased son (B) executed a will in 
which he expressed a desires to adopt his nephew C but added that if he could 
not do so, then his daughter-in-law (D),B’s widow was to adopt C whom he added, 
he had appointed as liis heir. It w'as held that the direction to D to adopt must 
be construed as a direction to her to adopt a son to her deceased husband B 
and not a son to her father-in-law^ A, as that w^as the only adoption which she 
was by Hindu Law conipetent to make, (i) 

641. This doctrine of liberal construction has been put In force in the 

case of a direction to adopt a persona designata. So when 
Authority to adopt a the husinnd authori'^ed his wdfe to adopt a boy named by 
persona designata. jjjm courts construed the naming of the boy as merely 
inili('ating a i)referen('e, so that if he w^as not available 
being dead or refused, the widow’ was at liberty to ado])t any other boy unless 
her authority was expressly limited as if the direction w’ere : ‘ adopt A and no 
other.” 

642. But a construction, though liberal, must be equally reasonable and 

not outside the pale of probability and the rules of judicial 
Oonstruotion muat interpretation. This was pointed out in a case in which 
be reasonable. the son had executed a w’ill appointing his wife, father 
and uncle his executors, and the latter tw’O trustees as 
w’ell, conferring upon all the thn^e an autliority to adopt and providing for his 
trustees to adopt should his w’ife die without making an adoption. The wife 
adopted the plaintiff whth the consent of the uncle, her husband’s father being 
then dead. It was con tended that as the wife cmly could adopt, this pow’er 
must be treated as one merely aiuhorizing the whfe and providing for the con- 
currence of the iwo executors. But the Privy Council held this to be a mere 
speculation wdiich could not override the clear provisions of the wall which 
intended to confer the power of adoption on all the three and in case of the 
wifes death, on his two executors, wdiich showed the father and the iincle w’ere 
conferred a power to adopt independently of the whdow. The joint pow’er being 
invalid, the adoption made by the widoW'Wath the consent of one of the exe- 
cutors was equally invalid. 

Tlie same view was lield in cases where the testator liad emf)OW’ered liis 
wife to adopt a son along w’ith a living son in wdiich case the direction could 
not be construed to mean an authority to adopt on tlie deatli of the son. 

643. Such joint authority which is inconsistent with the sole legal author- 
provision for con* ity inherent in the widow, for the proper exercise of which 

the consent of the husband is made pre-requisite, is not to 
be confused with a condition providing for the consultation or advice of aperson 
named. So where the testator appointed his cousin as manager of his estate 
and provided that his wife will ‘ manage all his affairs with the consent of the 
said manager,’’ that if she did any wrongful act the said manager could cancel 
it and that his wife ** will adopt a son wdth the good advice and opinion of the 


the court had to oonatiue. 

(3) Amrito Lall v. Svrtnomont, 25 0 662 
affirmed 0. A. 27 0. 996 (1002. 1008) P 0. 

(4) Joy Chundro v. Bhyrub, (1849) 
S.D. A. B. 461; Basoo V. J^asoo (1856) 8. D. 
A. AT. 20 ; Veraprashiyav , Santanraja (i860) 
S.D. A. M. 168, 


(1) Karsandaa v. Ladkavahu, 12 B. 185 
(199). 

(2) Eamckandra v Bapu (1877) B.P.J 42 ; 
Lakshmi Bai v linjoji 22 B. 996 followed in 
Suryanarayana v. Venkaiaramanat 26 M. 681 
(684). The somewhat narrower oonstruotion 
in Amirthayyon v. Kethaf'Cunayynn* 14 M. 
65 may be justided on the terms of the will 
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manager” the wife adopted without the advice of the manager who refused 
to advice or attend the ceremony. Tlie court held the adoption good on the 
ground that while the will prescribed a penalty for mismanagement, it did not 
say that the manager’s non-consent should invalidite the adoption. That the 
condition as to his consent was therefore not a condition precedent to the 
validity of an adoption by her, and as adoption by his wife was the testator’s 
primary purpose, it could not fail for want of the manager’s consent. This 
was the view taken in another, case in which the authority was given in the 
following words : “ If my younger brother has children, and if he would give 

his second son among them in adoption he should betaken. In the meanwhile 
if another son is adoptedj much trouble would occur. If a boy is available 
among relations, with reference to whom trouble may not ensue, he may be 
taken.” It was held tliat these words were merely commendatory and not 
imperative and that it left the wife free to adopt a stranger. (2) A Hindu 
testator by his will appointed five trustees of his property, and gave power to 
his widow to adopt a son with their consent and advice. One of the trustees 
declined to act. She adopted a boy with the consent of the remaining trustees 
who had in fact made the selection. The Privy Council upheld the adoption 
holding that the refusal of one of the trustees to act could not invalidate it and 
that the real authority to adopt was vested in the widow. i-O 

644. The authority may be conditional, contingent or limited, but what- 
ever its nature ‘‘ it must be strictly pursued.” (^) So the 
Limited authority. husband may direct that his wife may adopt on the death 
of his legitimate son or that the adoption should be of 
a boy from a certain family in wliich case the wife is bound to execute the limit- 
ed authority. So where a T-Iindu made a will executed in favour of his wife 
addressing whom, he said therein, “ You must adopt for me a boy you like from 
the children that may be born in the families of my brothers ” and later on 
added, “ the principal object of this will is that you should adopt for me any 
suitable boy ” and the wife adopted one outside the husband’s brothers’ family, 
though one of the brothers had offered his own son in adoption, the court set 
aside the adoption holding the second clause controlled by the first and thereby 
limiting her authority, which she could not exceed, by adopting an outsider. 

649. Of course, it is a well-known principle of law that a person cannot 
authorize another to do whal he is not able to do him- 


11 legal authority. 


self, Consequently the husband being unable to make 
an illegal adoption cannot confer larger powers upon his 


wife. Pie cannot, for instance, make an adoption during 
the life-time of a son. IT, therefore, he permitted his wife to make an adoption 
of a co-heir with his son, the authority is altogetlier invalid and cannot be vali- 
dated by construing it to authorize an adoption on tlie death of the natural son 
then living. As the court observed : “ It is impossible to convert this permission 
into a permission for what is altogether a distinct purpose, i,e., the adoption of 
a son after the death of the natural son then living ... It can furnish no 
authority for enabling a widow^to correct an illegal permission by modifying it, 


(1) Surendra v. Sailaja, 18 C. 886 391). 
Ch$nnappay Bamappa 10 M.L. J 131. 

(2) JEtadha v. Nara&imha^ 17 M. L J. 186. 
(8) Bal Gangadar Tilak v. Shrinivas 

Pandit, 89 B. iil P. 0. 

{4t) Padum Singh v. Koer Oodey Singh, 12 
M.l.A. 850 (856.) 

(6) Sclttkhna v. Bamdolal, I Beng. S.E, ^81; 
G. B. C.— 32 


6 I. D. 8.) 81B; Bhubonmoyi v Uamaki- 
shore, 10 M I A 279* Bykant v. Kisto Sron^ 
deree 7 W. R. 8j2 : Velanki v. Venkata, 
1 M. 174 P.O. 

(6) Amirthayvan v. Ketharamayyan^ 14 M. 

66 . 

(7) Gopee Lai v Clmnderbolee, 11 B.L.R 
391 P. C. 
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or groundlessly assuming the existence of a permission which might have 
been legal.” So where the husband had two wives and a son by the senior 
wife, and when ill his junior wife complained to him of the ill-treatment 
awaiting her at the hands of her co-wife and her son, whereupon the husband 
empowered her to adopt a son if she could not agree with her step-son, it was 
held that as the husband could not adopt while his son was alive, so could not 
his widow. So wliere the husband gave each of his two wives permission 
to adopt three sons in suc('cssion and acting upon this authority the two 
widows adopted two sons simultaneously and the question was, which of 
any of the two adoptions was valid, their Lordships had the two simul- 
taneous adoptions invalid firfit l>ccause such adoptions are illegal and 
Hacondly l)ec:iuse, if reasonably construed, the permission gave not a power to 
the widows to adopt simultaneously but fust to the elder widow power to adopt 
three sons successively and then a similar powder to the younger widow. 

646. So an autliority, legal and sufficient, may by the intervention of other 
interests, become invalid if exercised thereafter. Such would be the case where 
the power to adopt by the widow in the event of the death of a legitimate son 
then living was exe^rcised on his death after his marriage and wdien his wife 
entered into possession as his heir and when the adoption made by his mother 
in the exercise of her power had the effect of divesting her daughter-in-law\ 

So it is illegal to auLhori/e any i)erson other than the \vife to make an 
adoption, since the i)ower is exercisable by the widow alone, though restrictions 
may l')e placed upon her clioice of a boy^ by the husband making it a condition 
that the person named l)y him should concur in the choice. But such power 
of concurrence is very different to a power of participation in the adoption. 

So where the testator purported to authorize his wMdow, whom he made his 
executrix jointly with two otlier persons whom he appointed his executors to 
adopt a son to him, the court held the power invalid. I'hey observed: “ That no 
one can adopt a son to a dead man except his widow is such a rudimentary 
principle of Hindu Law and one constantly occurring in ordinary life, that 
it is difficult to supjiose any educated man to be ignorant of it. That the 
widow’s choice of a boy may be restricted in wirious ways, and among them, by 
requiring the consent of persons named by the husliancl, is also familiar law. 
If it turns out that sucli consent cannot be procured she has no authority to 
adopt, and that is the question which has been raised in this case with refe- 
rence to the death of Madhusudan. (^) But the fundamental objection arises not 
on the events that have happened but on the provisions of the will as it stood 
at tlie testator’s death. It never gave any authority at all to the widow. ” (7) 

647. So an authority may be void for vagueness. Such was the case of the 

husband who authorized his wife to adopt a boy “ from 
Vague authority. amongst my near relatives ” which clause was Iield to be 

too vague and therefore inoperative. But in such cases 


(1) Jov Chunder v. Bhi^rub (1S49) 6 
8. D. A. B 46‘2; 10 I. D. fO.S’.) 1006 (1009). 

(2) Solukhna v Ram Dolal, 1 B S R 484 ; 
6 I. a (O S ) 818 (320). 

(8) Akhnif Chunder v. Ka,lapahar, 12 C. 
406 (411, 414) P. 0. 

(4) Bhoebun v. Ramkishore, 10 M. I A. 
999 (811, 812) ; Sri Viroda v. Sri Broeo, 1 
M. 69 P. 0 ; Bnm Krishna v Sham Bao, 96 
B. 628 (632) ; Bachoo v. MtXnkorebai, 81 B. 
878 P.C ; Amulya v. KalidaSt^2 C. 861 P. B.‘ 
Dutto V, Panlurang, 82 B. 499 ; Mani- 
yamala v. Nanda Kumar, 83 C. 1806; 


Madana Mohana PurslwtomaAX M, 8,06 P.C. 
affiriuing 0. A. Madana Mohana v. Pursho- 
tama 38 M. 1106. 

(6) Amritolal v. Swrnomoye^ 27 0. 996 
P C : Ycnkaia v. Rangayya, 29 M. 437 
(444, 446) P. C. 

(6) Ihe Gestator’s father appointed as a 
co-exeoutor and co truetee, 

(7) /mrito Lai v. Surnomoye^ 27 0 996 
(1002. 1003) P. 0. 

(8) Sarda Prasad v, Rama, 17 0. W, N. 
819 (328), 
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the court strives as far as possible to place a reasonable and probable construc- 
tion upon vague and incomplete words. 

TJie testator, the Taluqdar of Balrampur in Oudh, wlio died childless leaving 
two widows, bequeathed to “ the Maharani Sahiba ’ his entire estate, giving her 
also a power to adopt, and also providing maintenance for both his widows after 
such adoption. On the question arising wdiether the term ' Maharani Bahiba 
applied to the senior or to the junior widow, tlie Judicial Commissioner held 
that term to refer to both the waves considered collectively, but tlie Privy 
Council overruled liim holding that the employment of a singular number 
pointed only to one individual, whicli w'as otherwise consistent with the context, 
and that in that view’ tlie senior widow wlio retained tlie pre-eminence of an 
elder wife must be held to be tlie donee of her liusband s jKnver. 

6^8, He who gives the autliority may equally i evoke it before it has been 
acted upon. Such revocation may be express or implied. 
BeYooatioii of autho- revocation will be presumed whereafter tlie authority 

is gix en, lie himself g('ts a son or makes an adoption. ^2) 

32. (1) Where the authority to adopt devolves or is 

CO- conferred on two or more widows, in the 
absence ot any express direction to the con- 
trary, it may be used by the senior widow then living at the 
time of adoption. 

(2) But no co-widow can make an adoption without the 
consent of the other co-widow in whom by inheritance from her 
son the whole estate had become vested. 

llJt(Ur((iions. 

(а) A directs that his two wivep B and C may jointly adopt a son Here B, though senior, 
cannot adopt without C and if one of tbem dies, the other cannot adopt. O) 

(б) A directs that his two wives A and B should make an adoption. There is nothing to 
indicate that they are to act jointly. A if senior, may adopt ar d if she dies or refuses, B. 
may do so 

A has two wives B and 0 of whom C has a son by him who survives A. A authorizes B 
to adopt in case his son by C should die. The -son dies and his estate vests m his mother 
0. B cannot divest C by adopting to A without C*s consent 

Synopsis. 

il) Adovtiou hy co-widoios (649- (2) Preferential right of senior 

550). widow (651). 

649. Analogous Law.— Ordinarily where two or more co-widows survive 
their husband of a divided family in Bombay where his authority to adopt is 
presumed, that right is held to belong to the senior widow b) by reason of lier 

226 P. C. 

(5) Mondakhii Dnsi v. Aduinih Vcj/f 18 C. 

69(71,72). . ^ ^ 

(6) FaizvddinAHKkanv. Tincowri Shaha 
22 C 666. 

(7) Anafidi Bai v. KaMhfiit 28 B, 461 • 
(465) seniority being of course, determined 
“by the order in which they were married and 
not by the seniority of age iUanjit Lnl 
Bijoyt 39 0. (682). 


(1) Jndar Kunwar v. Jaipal. 15 0. 726 

(748) P. 0. > o 

(2) GourBepershond v Jymalo, 2 B. 8 . 
B. 174 ; 6 I. D. (0 8) 491 (492) The 
legality of two successive adoptions by two 
oo-widowB upheld in this case is now no 
longei tenable. 

(6) Anandi BM v. Kashibai, 28 B 461 
(465) ; Fakuddin v. Twvcomi Shaha^ 2i C. 

566 « 

(4) Naramnha v. PaHhasarathij, 37 M. 


Adoption by 
widows. 
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pre-eminence as the senior wife of her liusband who may adopt without even 
consulting his junior co-widow even though her interest may be affected 
adversely by the adoption, (2) by divesting the estate which she may have 
inherited. (3) This view is supported by the theory of the spiritual benefit 
accruing to the husband which it is the study of all widows to strive for. 
This rule applies equally to tlie case of Jains though its underlying principle 
of spiritual benefit is wliolly inapplicable to them. ^6) 

650. But the case is different where the junior co-widow succeeds to the 
estate as the heir of her son in which case the senior by her adoption could 
not divest her of the estate whicii has already vested in Iier as her son’s heir 
unless she had consented to the adoption for which she is under no religious 
obligation, to consent for she inherits the property not from her husband but 
from her son. ('^) But this is an exceptional case. 

651. Ordinarily, where the testator empowers his two or more widows to 

adopt and both have equal rights, the authority to adopt devolves upon them in 
their order of seniority. If the seniormost should refuse or become incapable of 
adopting then the right devolves on the one next senior to her. (^) It is however, 
open to the senior to waive her preferential right to adopt in favour of a junior 
widow. The latter would then become entitled to make the adoption. But with- 
out such authority, tJie junior cannot even perform the ceremony of adoption 
of a boy selected by the senior for that [lurpose, since adoption implies the 
mutual acts of giving and receiving the cluld, and until they take place there is 
necessirily a locus pan tent ice for the elder widow of which she may avail her- 
self, although contrary to the washes of the otlier w idows, by changing her mind 
and selecting another child. To hold tliat any one of the junior widows might 
perform the formal act of adoption of the selected child, whenever it pleased her, 
is to force tlie hand of the elder widow, and compel her to complete the adoption, 
which, till it is completed, is at the most only in fieri. (^0) Where both widows 
have equal presumed authority to adopt, the senior may adopt not only without 
consulting her junior but even in opposition to her washes and even though it 
shall be may prejudice her right. But this is only so where the husband 

does not give any specific directions to the contrary. He may, for instance, 
direct that it competent to his two widows to adopt jointly. In that case the 
exercise of the power being vested in the discretion of the joint donees, one is 
incompetent to act without the other, so that if one of them dies the power is 
at end. ^^2) It is, of course, competent to the husband to authorize his junior 
widow to adopt to the exclusion of the senior widow. (18) 

(1) Bakhmabai y. Rrtdhobai, 6 B. H.C.R. B ;AnandtBai\ Kashi Bai^ 28 B 461(46^1, 
(Ac) 181; Rupchand v. Bnkhmabai, 8 B. H.C. 466) ; Datto v Pandurang, 32 B. 499. 

H. (Ao) ]14* Bomji (ihamou, 6 B. 498 .* (7) Faizuddin v. Tincowri, 22 0 665 

Keshav v. O' vind^ 9 a. 94* Padajirav v. Bam- (672). 

rav* 13 B, 160; Eanjii Lai v Bijoy ^ 88 C 694 (8) Sarada Prosad v, Bcma, 17 C. W, N. 

O. A. 89 0. 582 ; Kalcarla v Kakarla^ 28 819 ; Mondakini v. Adinath, l8 0, 69(71,72); 

M. L. J. 72 ; 27 1.C. 776 ; Damara v Damara, Doorga v. Soorendra^ 12 C. 686,* Padajirav v. 
29 M. L. J. 18 ; 27 I. C 776 Bamrav, 13 B. 160 

(2) Bhagubai v. Kalo, (1875) B P. J. 46; (9) Padajirav v. Bamrav, 18 B. 160 (167). 

Padajirav v.Bamravt 18 B. 160 ; Bhimaioa v. (10) Ib p, 167, 

Sangawat 22 B. 206 (211, 212). (11) Bhimawa v. Sangawat (1896) B. P. J. 

(8) Amava v. Mahadgauda^ 22 B. 416. 351. 

(i) Bakhmabai v. Badhabai, 5 B H. C. (12) Narasimha v. Parlhasaraihy 87 M. 
B. (Ao) 18i; Bamji v. Ohamaxi. 6 B. 498. 199 (226) P C. overruling Naraniwha v. 

(6) Amava v. Mahadgauda, S2 B. 416 Bangayya, 29 M 487. 

(422). (18) Ghennappav.Bcmappat lOU, L. J. 

(6) Bamkrishna v. Shamrao, 26 B. 526 P. IBI. 
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33 . An adoption brought about by coercion, undue 
Adoption by fraud, inhuence, fraud or misrepresentation, mistake 
or otherwise than by the free consent of the 
parties thereto, is voidable at the instance of the party wronged, 
but subject to the rights of other parties, it may be confirnied. 

Illustrations. 

{a) A Sb widow in the Dravid country falsely represented to her husband’s Sapindas 
that she had authority from her husband to adopt. They thereupon accorded their consent, 
The adoption is invalid as their consent was obtained by a misrepresentation. 

(6) A threatened JJ with a criminal prosecution falsely accusing her of forgery, 
if thereupon adopted .d’s son (7. She treated C as her son for years. B could not after- 
wards avoid it, for she had ratified it. 

Synopsis. 

flj Voidable adoption (i]63). (()55-658j. 

(2j Batilicaiion when possible (654j. (4) Corrupt adoption (659j. 

(3j Adoption must be voluntary (b) Adoption by fraud, etc. (661). 

682. Analogous Law. — This section merely applies llie general lau to 
the subject of adoption, and is amply supported by authorities* So the 
Succession Act embodies the following provision eciiuilly applicable to 
Hindus subject to the Hindu Wills Act. (^) 

Will obtained by 663. A will or any part of a will, the making of 

fraud, coercion or wbicli has bt‘en caused by fraud or coercion, or by sucli 
importunity. importunity as takes away the free agency of the testator 

is void and the court is bound to ignore it. But assuming that fraud, etc., is 
pleaded, the proof by which it is supported must be precise and sufficient and 
as it is too often ignored, the fraud proved must be the fraud pleaded and not 
some other fraud which had never been pleaded at all and of which the other 
party had no notice. In the case of marriage and adoption which materially 
alter the status of the person married or adopted, tliis precaution is especially 
necessary ; for it may affect lus rights though, being a minor, he may have 
had no share in it at all. 

664. As regards the effect of these acts, it has been held that neither 
Ratification vifhen fraud nor undue influence nor misrepresenta- 

possible- renders an adoption invalid or void, though they make 

it voidable at the instance of the party coerced or the adopt- 
ed son, whose status is altered to his prejudice by such coercion. But a party 
may have been coerced into the doing of a thing which he may ratify afterwards. 
Such was the case of the Hindu widow who liad been coerced into making an 
adoption of a boy by an attorney who threatened t!ie mother with prosecution 
for the forgery of a will executed in her favour, whereupon sJie took the boy in 
adoption, ratifying her act when the threat was removed by acknowledging the 
adoption and upholding it as a valid one. (^1 


(1) Jonalagodda Venkamma v. Jonalgcdda 
Suhramanieni 80 M. 60 (5a, 68). 

(2) Venkata v. Bangayya, 29 M. 437 (446 
446) ; Venkamma v. Subramaniam, 30 M 60 
(68) P* 0 ; Bal Gangadhar Tilak v, Shrinivas, 
89 .a 441 (467) P. 0, ; Skameunder Lai v. 
Ai^n Kunwar, 28 A. 188 (189) P. 0. ; 

V. Bufikaft 12 Bom. L. K. 910 ; 8 

1. C. 626 


(8) Act X of 1866. 

(4) Act XXI of 1870, S. 2 
(6) Venkata v. Rangnyya, 29 M. 487 (446, 
446) reversed 0. A. Narasimha v. Partka- 
sarathy, 87 M. 199 P. C. though on a diffe- 
rent point The view set out in the text was 
dissented from in Sattwaju v. Venkataswami, 
40 M. 926 (980). 
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655. Tilt; iirst pre-requisite of a valid adoption is that it should be made 

and taken out of affection (1) which, of course, implies that 
(1) It must be Yolan> it should be the voluntary act of parties and not one 
l)rought about by corruption coercion, or any of the other 
circumstances mentioned in tlie section which may defeat 
tlie very purpose of adoption. So, in setting aside the death-bed adoption 
of a person, the Privy Council said: — “How is it possible that a person in 
such a condition could be capable of any act requiring judgment and reflec- 
tion, especially one to which no antecedent circumstances appear to have led, 
and for which the enfeebled and scarcely conscious mind was unprepared ? Tn 
such a state as that descrilied, even if the mind were passively awake to the 
suggestions made to it, it would naturally cling to repose, and yield, for the 
sake of it, to any external suggestion. ’ 

656. Of course a person who from extreme youth or old age is unable to 
judge the nature of the act and its effect upon his rights, is equally incompe- 
tent to make an adoption. As was observed in a case, a minor might 
make a valid adoption for the spiritual benefit of her husband, yet there must 
be cogent evidence to show that she did so under the intelligent and disinter- 
ested guidance of her legal guardian, seeking bona tide to provide for a spiritual 
necessity, with due regard to her interest as far as it is compatible with sucli 
necessity”, The plaintiff (a Vaishya by caste) claimed to be the adopted son 
of the defendant whom he sued for possession. Reversing the judgments of tlie 
two Lower Courts, the High Court set aside the adoption as brought about by 
coercion and undue influence of the defendant’s caste people who hurriedly sent 
for the plaintiff who was a pauper and caused the defendant, then aged only 13 
to adopt him in accordance with the authority of her husband before his 
corpse was removed from the house, 'fhere was a sufficient gift and 
acceptance though the performance of Datta iLonut was deferred. Next 
day the defend int wTote to the Revenue Oflicers a petition announcing her 
husband’s death and adoption by her of the plaintiff to perpetuate 
his family. The adoption was made in tlie presence and with the advice 
of the relations and caste i)eo}de. ICight days after her husband’s death she 
repudiated and turned the plaintiff out of the house', fii reversing tlie concur- 
rent findings of the two courts below and in holding the adoption coerced or 
unduly influenced, the High Court however, look account of the following facts 
namely fa) the adopter was aged 13, (b) her husband’s corpse lay in the house 
till 10 A. M., as the assembled relatives persisted in the adoption and would not 
permit its remo\al till the adojition was made, (c) plaintiff’s adoption was 
antecedently improbable as the defendant had more eligible relatives for 
adoption, (d) the plaintiff was a pauper and a recent arrival in the village but 
the defendant was w^ell to do, (e) plaintiff was expelled from the house within 8 
days of the defendant s husband s death and before the funeral ceremonies were 
completed. The court further found that the presence of the assembled 
relatives did not make the adoption voluntary, for they had all joined in 
exerting pressure upon the young widow to make the adoption. A similar 
view was taken by Westropp, J., in another case already cited in which an 
adoption by a young widow of 17 years of age was set aside as induced by undue 


(I) Manu IX-168. M 214 (221). 

(2 Tayamniaul v. Sashachalla, 10 M. I. A. (4) Banganayakamma v. Alwaf 18 

429 (435). To the same affect Bullub Kant M. 214. 

V, Rishenpriat 6 B. 8, K. 271; 6 1. D. (0 8.) (6) Bayohai v. Bala, 7 B. H, C. R. (App.)l 

869 (871). (20-24) followed in Somasekhamja v. 

(8) Manganayakamma v. ALwar Sciiif 18 Snhhadramji, ti B. 624. 
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influence. The same learned Judge set aside aiiotlier similar adoption in 
another case in which a recently Ixireaved widow aged about 17 had been indu- 
ced to adopt the plaintiff, the second cousin of her husband, wliom lier husband 
had requested the plaintiff’s mother to give him in adoption. Th(3 court found 
that there was coercion or undue influence and tlie absence of indcjiendent 
advice which rendered the adoption invalid. 

667. In another case a-child-widow aged 1 1 was autliori/.ed by lier husl^and 
to make an adoption if, and when, she chose. Soon after his death she was indu- 
ced by lier father to make an adoption which th(' court set aside on tlie ground 
that she was then a minor even under Hindu Law, and therefore legall^^ incapa- 
ble of making an adoption, and secondly because there* was no evidence to show 
that she had disinterested and inde[)endent advice to give her discretion. The 
court further lield tliat such adoption was absolutely void and not merely 
voidable and could not be legally ratihed by the minor on coming of age. (-) 

A case where widow has to form an independent judgment is of 
course distinguishable from that in which she merely executes the command 
of her husband. Such was the case of the widow under 15 who took a boy in 
adoption in accordance with the direction of her husband in wdiich case the 
scope of the inquiry is shifted to a consideration not whether the widow s act 
was right, but whether the husband’s authority was unobjectionable. These 
cases establish the duty that lies on the court to protect minors who under 
the guise of an adoption, are only too fiequentl> stripped of their heritage. 
Those who are young or old, weak or feeble, are alike entitled to the 
same protection. 

668 . The fact that the adopter was a young, inexperienced, female and 
a pardanashin, surrounded by interested councillors to whom independent 
advice was not a^'ailable, are all facts wliich would strongly raise a presumption 
of undue influence in an adoption made, especially if it liad not been thought 
of by the husband during his own life-time. As will be seen in the sequel, the 
courts require very clear and cogent evidence not (inly of the factum of 
adoption but als(; of its antecedent iirobability liefore disinheriting the natural 
heirs. The Privy Council even regret that writing and registration is not 
made compulsory in all cases of adoptions; but so long as law remains in 
the imperfect state in which it is at present, the court must shoulder the heavy 
duly that lies on it to scrutinr/ce every case with that care and circumspection 
that the highest trilninal has enjoined as essential for ilie right determination 
of all transactions made to tlie prejudice of persons placed in a position of 
helplessness and dependence. 

669. Any consideration paid to the father foi giving away his son in 

adoption is really the sale of tlie child, and is as such, now 
« * ^ illegal and opposed to public' policy. But an adoption like 

Corrupt adoption. ^larriage involves the change of status and law does not 

ordinarily permit the cancellation of a filial relationship 
once completed any more than it favours the cancellatic^n of a marriage. But 


(1) Somasekharaja v Suhhadramp.Q B. <524. 

(2) Satteroju v. V enUaiaswami, 40 M. i)26 
(980) dissenting from contra in Venkata v. 
Rangavya. 29 M. 487. 

(8/ Mondakini r. Adinath, 18 C. 69. 

(4) Benee Prasad v. Ahdool, 25 W. R* 192 
(196) adoption by a man of, weak intellect. 
(6) Sutroogun v. Sahitra, 6 W. R. 109 P.C. 


(6) A “son-bought” is the 8th out of the 12 
recognized sons in the S^nritis but he is no 
longer so recognized; EsUan Kisfiore v Hurish 
Chnnder, 21 W. R. 381 (882) ; Murugappa v. 
Nagappn, 29 M. 161. 

(7) Murugappa v. Nagappn, 29 M, 16l 
(164, 166), 
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nevertheless it discourages trafficking in children and regarding the passage of 
all consideration between the natural parent and the adopter as illegal, it would 
do all it can to prevent the parent profiting by it. Consequently if the 
adopter borrowed for payment to the natural parent the money so borrowed 
is not recoverable from his estate or his heirs including the adopted son, (^) 
And if the amount is promised but not paid it cannot be sued for. (2) But 
in such cases the reason wliy the adoption is not cancelled is, that it may 
cause irreparable loss totlie adopted son. As was observed in a case: '‘That a 
rule which makes an agreement to pay, or the payment of such a consideration 
as that in (luestion invalidate the adoption itself, would strike at the mischief 
more effectually tlian one wliicli only prohibits the grant of relief in respect of 
the agreement or the payment, it would be idle to suppose, so long as the 
sentiments of the people concerned remain what they are. It is abundantly 
clear from tJie evidence that in the community to which the parties belong 
such payments form the rule, and the contrary, the exception. And so long as 
these men continue to he moved by the desire for the perpetuation of lineage 
l'>y recourse to tlie liction of adoi)tion, the payments will not cease and 
the consequence; of the strider rule would only be that the payments would 
be made in secret . . . ’’ (3) 

660. The court, however, takes this view in tlie interests of the adoptee 
and if he feels injured by his affiliation, he is entitled to have it cancelled on 
the ground of corruption. But otherwise the question of motive is immaterial 
to its validity and the court will not allow a sti anger to shake his title on that 
ground. 

But as pointed out in a later case, this view is not sustainable, as the act of 
adoption is not an act in the nature of a contract, and tire validity of the 
act changing the status of a person cannot he made to remain in suspense at 
the option of one of the actors in the transaction. Such cases may more 
appropriately be supported on the ground of estoppel rather than of ratification. 

But in another case the widow in Madras being required to obtain the 
consent of her Sapindas to lier adoption, falsely stated to them that she liad 
the authority of lier husband to adopt, which rendered their consent supere- 
rogatory. Idiey, however, consented and the widow went through the form 
of adoption, hut the court declared it to be a nullity on the ground that the 
widow had obtained the necessary sanction of the Sapindas by misrepresen- 
tation and that their consent was not the ‘ independent approval of her 
natural advisers, the absence of which sufficed to vitiate the adoption. 

661. Adoption by fraud, etc. — An adoption by a widow must be made 
with an eye solely to the fitness of the boy to he adopted to fulfil the religious 
and secular duties binding on a son. Tliat object is likely to be frustrated, if she 
is induced to adopt a boy out of greed for money and for pecuniary benefit to 
herself. If she is so induced, the money paid to her is a bribe, which is con- 
demned by all Smriti writers as an illegal payment. Still less is the object ful- 
filled if she is defrauded or coerced into accepting a hoy whom she is constrain- 
ed to adopt, without the exercise of that unfettered judgment which is essential 
to the efficient discharge of her duties. It is consequently clear, that no 
adoption can be upheld, that is the result of coercion, fraud, misrepresentation 

(1) Sitaram v Harihar, 35 13. 169 (181). (4) Snttiraju v, Venkaiaswami, 40 M. 925 

(2) Eahan Kishorc v. Huriah Ohunder, 21 (980) ; 

W. R. 881 (882). ( ) Venkamma v. Jmalagadda^ 80 M.50. 

(8) Murugappa v. Na^oppa^ 29 M 161 (6) Sitaram v. Harihar, 85 B 169 (180, 

(165), 181). 
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or undue influence. These are large words and commonly used in concatenation 
but as the Privy Council remarked” coercion, undue influence, fraud, and 
misrepresentation are all separate and separable categories of law. It is true 
that they may overlap or may be combined.” But it is nevertheless neces- 
sary and is indeed a well recognised rule of pleading that he who relies 
upon them for relief must plead them specifically giving particulars, without 
which the court will take no notice of general allegations which do not amount 
even to an averment of fraud. (8) 

34* The widow’s power to adopt becomes incapable of 
Legal limitation on execution on the vestih.i^ of her husband’s 
widow’s power. estate in another by inheritance. 

Provided tliat when the estate of the husband has vested 
in his co-widows by inheritance to him, an adoption made by 
one of them will not be invalid by reason of the fact that it 
has the effect of divestinj^ them. 

J llustraibons. 

(ft) A the father of B then aged 2 years, empowers his wife C to adopt should B die. B 
lived to be of age, married D and on A's death inherited his estate. He then died and was 
succeeded by his widow JJ. C then adopted E. The adoption is invalid as E could not 
divest D in whom A*s estate had vested a.s the heir of bis son B 

(6) But if in the last case B had died unmarried and on bis death the estate had vested 
in his mother (7, C could have adopted to A as by so ioing she would have n erely divested 
her own estate 

(r) A and B are joint brothers. B predeceases A who succeeds to his shaie by survivor- 
ship. B’s widow adopts to her husband. I'he adoption is valid as A has not inherited B's 
share. (®) 

(d) But if in the last case A had also died and his estite had vested in his widow 
then B’s widow could not adopt 

(e) A dies leaving two oo widows B and C in whom his estate vests by inheritance to 
him. B adopts divesting 0. The adoption is valid. 

Synopsis. 

(ij Limits of widow's poircr to fOj Adoption when estate %s vested in 

adopt (662). co-widows (667), 

(2) No revival of power once at an (7J (Jonsent if effective to revive 

end (663). power (668). 

(3) Widow adopting as Gotraj (8j liule tnapplicahlc to joint 

Sapinda (664j. family (669). 

(4j Buie applicable to qrandmoilier (9) Estate vesting by inheritance 

(665). (670). 

(5) AUter when son dies minor and ^10) Fraud when immaterial (671). 
unmarried (666). 

662. Analogous Law. — Tlie rule set out in the section is the net result of 
numerous decisions, some of them conflicting and by no means reconcila- 
ble to the main principle here formulated. 'Pile leading i)rinciple was 

(1) Bal Gartgodhar Tilak v. Shrinivas, 39 (6) lb. Verahhai. Ajubhoi v. Bai Hiroha 

B* 441 (467) P. 0 27 B. i92 (499) P C. 

(9) O 6 K. 4 C. P. Code (V of 1908). (6) Modan Mohan v. Purushoiama, 38 

(3) Wallingfiwd v. Mutual Society. 6 App, M. 1105 

Oas. 685 (69'i) » Ganga Nor am v. Tilaclrcm. (7) Adivi Soryoprokosh Boo v. Nidamarty 
15 0, 583 P 0.; Bal Gnngadhar Tilak v Gnngarnjvy 88 M. 228. 

ShtinivaB, 89 B. 441 «467) P C (8) Amavay. Mohndgauda ^ 22 B. 416. 

(4) Bhoobun Mmfee v. Bamkishorej 10 
M. I. A. 279. 

G.H.C— 23 
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stated by tlie Privy Council in a case in which the Jiusband had 
empowered Jiis wife to make an adoption siiould his son then aged 2 
die. The son inherited his fathers estate on coming of age and then 
died, whereupon his widow entered upon the estate as his heir. The 
mother-in-law then adopted a son to her Imsband whicli had the effect 
of divesting her son’s widow. But thc.^ Privy Council held tliat by the 
vesting of her husband’s estate in his son s widow, Jier power of adoption 
had become incapable of execution, ‘‘it might well have been that 
Bhawani (the son) had left a son, natural born oi adopted, and tJiat such son 
had died himself, leaving a son, and tliat such son had attained his majority 
in the life-time of Chandra Bulli Debi (the mother-in-law). It could hardly have 
been intended that after the lapse of several successive heirs, a son should be 
adopted to the great-grandfather of the last teiker, when all the spiritual pur- 
poses of a son, according to the largest construction of tliem, would have been 
satisfied. But whatever may have been the intention, would the law allow it 
to be effected ? . . . . 'Fhe question is whether the estate of his son being 

unlimited, and that son having married and left a widow as his heir, and tliat heir 
having acquired a vested estate in her husband’s property as widow, a new 
heir can be substituted by adoption who is to defeat tliat estate and take as an 
adopted son what a legitimate son of Goui Kishore would not have taken. 

. . . . If Bhawani had died unmarried, Jiis mother, Chandra Bulli Debi 

would have been liis heir, and the question of adoption would have stood on 
quite different grounds. By exercising the power of adoption she would 
have divested no estate but her own and this would Jiave brought tJie case 
within the ordinary rule, but no case has been jiroduced, no decision has 
been cited from the text books, and no jirinciple has (lecii stated to show 
that by the mere gift of a power of adoption to a widow, the estate 
of the heir of a deceased person vested in possession, can be defeated 
and divested.” ^I) Their Lordships had to test the same rule in the converse 
case in which the son having died a minor and unmarried, an adoption by the 
mother was upheld. They have since reiterated their vie\v in several other 
cases and its application to other facts will be found illustrated in the Indian 
decisions. Where for instance, a iMitakshara father died leaving two widows 
G Si B and a son S by G. By his will he authorized B to adopt a son in the 
event of S dying unmarried, wiiich he did in 1883 whereupon B immediately 
adopted without consulting G. Six years later, both the widows mortgaged their 
land to pay off their husband’s debts upon which mortgage the mortgagee 
F obtained a decree in 1892 and in execution sale the mortgaged property was 
purchased by a third party wiio applied for cancellation of the sale on the 

(1) J3hoobvn Moyec V. Ram Knhoie, 10 M. bad decided in 10 M. I. A. 270 was not 

I.*A. 279 (309. 312). merely that a vested estate could not be 

(2) Verobhai \ . Bai Jfirahn, 27 B. 492 divested but on that account, no adoption 

(499) P. 0. which had that efiect could be valid. It is 

(3) Padmakumari v. Court of Wards 8 G. now so settled : Annammn v. Mahbu, 8 M. 
302 P. 0. reversing PuddoKuman v. Juggut H. C H. 108 : liuyclwnd v. Bokhmabai, 8 B. 
Kishore, 6 C. 616 (642, 643 1 in which the H. C. B. (Ac ) 114 ' Bomji v. OhomaUt 6 B. 
effect of the Privy Council ruling in 10 M. I. 45»8 : Kfshnii v. Oovmd, 9 B 91 ' Chandra v. 
A. 279 was misunderstood, in that the court (iojaraboi, 14 B. 463; Kri^hnarav v. Shankar^ 
supposed that their Lordships had merely raw 17 B. 164.’ Vcimdeoy, Bomehandra, 22 
held that the vested estate could not bo B. bbl¥.B.\ Ba.mknshnay, Sham Bao, ^6 B. 
divested and not, that the adoption itself was 526 F. B. approved in Mado.na y. Puru- 
invalid. The ease in Bamsoondur v. Surbanee, shotiama, 41 M. 866 P. C.; Manikyamala v. 
22 W. R. 121 also proceeds upon the same Nanda Kumar, 88 C. 1806 and oases therein 
erroneous view. In reversing 6 C. 616 the cited at p. 1320. 

Privy Council made it clear that what they 
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ground that the property having vested in the adopted son, tlie widows had no 
saleable interest, and the Court lield that since before the adoption the estate 
had already vested in G on the death of her son that estate could not be divested 
by any subsequent adoption by the junior co- widow, 

663 . li is also manifest that where the power is once determined, it cannot 
No revival of deter- revi\ ed upon tJie estate reverting to the widow. It was 

mined power, so held in a case in which tiie Juisband’s estate became 
revested in his widow on tlie deatli of his son, after 
attaining majority and of his widow, wlien tlie estate reverted to his mother who 
then exercised the power of adoption given to her by her husband. But the 
court held that licr power was not suspended but determined by the vesting of 
the estate in her son’s widow and that therefore, there could be no revival of 
that power to support lier adoption. And the same view was taken wdiere the 
son was subseijuently adopted into another family. (2) 

664 . 'Hie same principle was applied to a woman in Bombay wlio Jiad 

succeeded to her husband’s Inother as his Gotraj Sapinda. 
Widow as Gotraj The argument was that since her luisband and his brother 
Sapinda- were Ixjth joint, the death of the former vested the estate 

in the latter and that destroyed her power to adopt to her 
husband. Consequently, ^\hen she succeeded to her brother-iu-law in the 
absence of his widow, motJiei or grandmother, the right which had become 
extinguished by the vesting of the estate in the brother could not revive 
afterwards when it chanced to revest in her. (3) 


665 . Of course the principle is equally applicable where the son instead 
of leaving a widow, leaves son whether natural or by 
Rale applies to adoption, in which case the son’s estate instead of vesting 
grandmother. in liis widow, x ests in Jiis son and this was a case a fortiori 

suppotled by the Privy Council (^) in a passage already 
quoted (§ 662 ). Tlie same view was taken wiiere tJie estate instead of vesting 
in the son had vested in his two daughters and the adoption was by the widow 
of a predeceased son. 


666 . The facts that the son comes of age and is married, are both essen- 
tial factors in determining the widow’s power. For until he 
^ minM*'^a\*d*' ^un* he cannot attain ceremonial competence and 

married. unless lie attains ceremonial competence he cannot 

convey the spiritual benefit to his fallier for which he is 
prized. But this fact alone will not prevent the vesting of his estate in his 
widow if he is married. Therefore marriage is even more essential than the 
attainment of majority. If lie had attained majority and died unmarried, his 
mother would be his heir and there lieing no other interest to divest, her power 
of adoption continues. 


(1) Faisfuddin v. Twwowri, 22 0. 566. 

(2) iiinnachami v. Uamammy, 22 M. L. J. 
86 ; 18 I- G. 7; Rampeari v. Bhoqibt 8 1. G. (G) 

718 . 

(8) JJaUo V. Randiirang, 82 B. 499 (503). 
(4) Bhodbun Mayee v Ramkishore, 10 
M. I. A. 279 ; Kfishnarav v. Shankarav, 
17 B 164 ; Vasudeo v. Ramchandra, 22 B 651 


F. B ; DJi/irnidhor v.Chinto. -iO B. 260; 
Ramachandro y.Slunn Ruo, 26 B. 526 (6311 
F. B contra Bobu v. 21 B 319. 

(5) Vasudeo v. Uamchandra 22 B. 654 
F B.; Oayabai v. Shridhantchaya, (1881) 
B. P. J- 115. 

(6) Verabhai Ajubhai V. Boi Jlirnba, 2T B. 

492 (499) P. G. 
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667. The rule is also inapplicable where the husband’s estate vests in his 

co-widows. Sucli an estate is limited and joint, and as all 
Where estate vests co-widows are equally bound to join in an act conducive 
in CO widows. to their husband’s spiritual beatitude, any refusal by the 

junior to the pious act of the senior, cannot invalidate the 
adoption in which they are by duty, all equally interested, As was observed 
in a case l ‘ It would seem to be unjust to allow the elder widow to defeat the 
interest of the younge r by an adoption against her wish, yet if the adoption is 
regarded as the performance of a religious duly and a meritorious act, to which 
the assent of the luisband is to be implied wherever he lias not forbidden it, it 
would seem that the younger widow is bound to give her consent being entitled 
to a due provision for her maintenance, and if she refuses, the elder widow 
may adopt without it.” This rule is spoken of as an exception to the 
general rule on the divesting of vested interests and it is said to support the 
wider exception tliat a person whose interest is tlireatened may validate 
the adoption by his consent. 1^) But as already pointed out this position is 
untenable and the only ground ui)on wiiicli tlie rule can l)e logically defended 
is the legal identity of all the widows. 'The widow whose estate is thus 
divested is entitled to maintenance from the property. TJie divest- 

ing of the widows by the ado|.)ted son naturally destroys the reversion, divert- 
ing the succession to another channel. For instance it will entirely destroy 
the reversionary right of tlie daugliter or her son. 

668. The question whethei the v'tdeimination of such power can be pre- 

v^ented by consent of the vested interest has been consider 
Can consent revive ed and answered in the affirmative in a case in which the 
court uplield an adoption by the wddow of a predeceased 
son on the ground tliat it had been made with the contem- 
poraneous consent of the niotlier-in-law in whom the estate of the last full 
owner had then vest( das an heir, (^) This view is in conilict with that taken in 
Calcutta, Madras, i®) and in some cases in Bombay itself (‘J) wdiere, it is 
submitted, the (piestion was consideted from the light standpoint. 

669. Limits of the rule, — TJie rule here enacted only applies where the 

estate has \ested in another hy inheritance and not wdien 
Rule ioappJcableto it had devolved upon another by survivorship. (10) So where 
survivorship. an estate vests in two undivided co parceners, .4 and 

and on the death of 4 it passes by survivorship to 
B the widow of the former may, subject to proper consent, make an 
adoption ; but her {lower to adopt would end with the death of the other, B 
and the vesting of his estate in liis widow\ BD 


(1) Bakmah'ii v. liadhahai, 6 B H. C R 
192 ; Biipchand v. RaJihmobai, 8 B H. C. R 
(A 0.) 1 J Bamji v, Uhamau, 6 B. 4' 8 ' 
Kesliav v Qov%nd, 9 B 91 " Bkiinairay. San- 
gawa 22 B. 206 (211)" Atnavay, Mahadgauda, 
lb. 116; Normiamauymi y. Mnvgdmmnl, 28 
M. 816. 

(2) Unkmabai v. liad/iubai, 6 B H. C R. 

181 (1921). 

(8) Amava v. Mohadgaudot 22 B 416 

(420) 

(4) Baklmabai v. Bodhahai, 5 B. H C R. 
(AO.) 181 (198) : Jarnmbai v Baychand, 7 B. 

226 

(6) Bamkishen v. Dibia, 8 Beng. S R. 
459. 


(6) Payo'ppa V Apponno; 28 B 327 follow- 
ed in Siddapya v Ningmigavda^ 88 B. 724. 

(7) Manikyamala v. Nanda Kumar ^ 38 0 
1806. 

(y) Adivi V. Nidamarly, 88 M. 229 ; 
Anmmoh w Mabbut 8 M H. G. B. 108 

(9) Bamkrishna v. Shamraot 26 B. 256 
F.B ; explained per Jenkins, C. J., in Amfidi 
Bai V. Kashi Bai. 28 B. 46 1 (466). 

(10) Madana v. Purshothama^ 88 M 1106, 
0. A. 41 M. 856 P. 0 ; Oiandra v. Qojarabaif 
14 B 463 

(11) Adivi V. Nidamarty^ 83 M. 228 (281) ,* 
Sri V%rada v. Sri Broao^ 1 M. 69 ; Chandra v. 
irojnrabai, 14 B 468. 
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670 . The rule is not limited to the vesting of the husband’s estate by in- 
Where estate vests heritance to himself, for it applies equally where the estate 
in succession to has vested in a collateral relation of tlie husband in 
another. succession to some other person, wJio had iiiniself become 

owner in the meantime. Such was the view taken in a case in wliich one 
Bapuji had a son Vasudeo and two daughters Bagubai and Lakshmi. Vasudeo 
predeceased his father leaving a widow Gangu. The father died four years 
later leaving a will authori-iing his daughter-in-law to adopt. She adopted the 
plaintiff who sued Laksliini on the basis of his adoption. But his suit was 
thrown out on the ground tliat on Bapuji s death tJie estate having vested in 
his two daugliters, the daughter-in-law could not by licr adoption divest it. 


Fraud when 
material. 


671 . It lias been said that the rule is not affected even thougli the adop- 
tion l)e delayed by tlie fraud of the peison who has thereby 
])rocur^d tlie vesting of tJie estate in Jiim but tlie stale- 
inoiit is loo wide and is nut supported by tlie precedent 
cited for it. W in that case the Privy Council found that the fraud did not 
affect the adopted son who was not e\en born when the estate liecame vested 
in the person who practised it. The defendant who was the reversioner oi 
his brothers widow Chandrainoni had prevented another lirother s widow from 
making an adoption by fraudulently setting up a later will of her husband 
which cancelled the earlier will relied on liy hei and which empowered her to 
make an adoption. While litigation on this disputed will was going on 
Chandrainoni died and her estate became v(‘sted in the defendant as her sole 
reversioner wliich he would not ha\(' been, had tlie ])laintitT been adopted 
before Chandramoni’s death. The plaintiff complained that the delendiint’s 
fraud in setting up a false will had delayc^d liis adoption, l)Lit the reply was that 
though it had certainly delayed adoiniou it did not piejudice the plaintiff who 
could not iiave been adopted f)efore Chandranioni's death as he was 
not even then in existence. In otlier vv^ords the fraud i)raclised on the mother 
did not prejudice the sun [)iil on the other hand fav oured him as it made iiis 
adoption possible. The case would have f)een \eiy differently decided if the 
plaintiff had been in existence when Chandramoni died. 


3S. (1) A boy may be given in adoption by his natural 

Power to give in father, or by the mother with his consent, ex- 
adoption. where such consent cannot be obtained 

owing to his deatli or disability, provided that he had not at any 
time expressly or impliedly prohibited her from so doing. 

Explanaiion . — Where the gift and acceptance of the boy to 
be adopted is completed by the parents in a manner required by 
law, the fact that they had in their unavoidable absence, delegat- 
ed the performance of any of its ceremonies to a near relation 
on their behalf, will not render the adoption invalid. 


(X)Ohandras. Chjambai, li B. 463 (470); Bhubaneswar i v. A'Uccfmil, 7 C. 178 

Lakshmi Bai v Visfinu. 29 B- 410 (414). affirmed, O. A. 1^ C. 18 P. C. 

(2) Lakshmi Bai V. Vishnu, ^9 B 110(414). (6) Bhubaneswari v N%lcomult 12 C 18 

(8) Trev. F. L. (2nd Ed.) p. 198. {argueiido at pp. 21 and 28) P C. 
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(ij Father's power to qive ni adop- 
tion (672-674J. 

(2) Bight imaffccted by aye or con- 
version (675-677). 

(3J Mother s authority (678). 

(4) Unaffected by remairiage (670). 


Power and limits of delegation 
(680). 

(6) Conditional delegation (681). 

(7) Who cannot give in adoption 

(682). 

to the persons entitled 


672. Analogous Law.— 'Phe fullowm^j texts refer 
to give in adoption: — 


Synopsis. 

(o) 


Manu He is called an adopted sou whom bis mother or father or both parents 
affectionately give* as a son. being alike and in time of distress, the 
gift being confirmed with water.” (D 

Vashisth A son formed of seminal fiuids and of blood proceeds from his father and 
mother as an effect from its cause ; both parents have power to give or sell or desert him” 

” Let not a woman give or accept a son, unless with the assent of her husband ” 

YaJnaYalkya “ He whom his father or mother gives for adoption shall be considered 
as a son given. (4) 

Mitakshara : He who is given by his mother with her husband’s consent, while her 

husband is absent or incapable though pre.'^ent, or without hi- assent after her husband’s 
decease, or who is given by his father, or by both, being of the same class with the person to 
whom he is given, becomes his given son.” 

Dattak Ghandrika ” But, by a woman, the gift may be made, with her husband’y 
sanction, if he be alive; or even without it, if he bo dead, have emigrated, or entered a 
religious order ” 


As previously explained, children being tlu* property of their father he has 
the right of their disposal, of wliich adoption is one. After -the father, the 
mother possesses the same rigJit, but subject to control when possible. Tf, 
therefore, he is dead or incapable of consenting liy loss of reason or otherwise, 
or if he is permanently absent from home, as if he lias entered a religious order, 
then the mother may in the alisence of any express or implied prohibition from 
him, give away lier son in adoption. 

673. Father s authority to give in adoption.— The person who adopts 
or with or witliout liis authority his wife may, in accordance witli the rules al- 
ready set out, take a boy in adoption. But the authority to give remains. Prima- 
rily only the natural father possesses that power. An adoptive father has no 
right to give his adoptive son in adoption, for the simple reason that a boy who 
has once l)een taken in adoption cannot be again adopted, i®) Consequently, if 
the adoptive father begets a son he may give away in adoption this son, but not 
his adopted son. 


674. The right of tlie father to give is uncontrolled by tlie mother. Evan 
if she objects, he has still the right to give his son in adoption for “ in the eye of 
Hindu Law, when a man gives his son in adoption he would seem to exercise a 
power, more like the power of an absolute proprietor than of a guardian.” 


(1) Manu. 1XH68. 

(2) Vashisth, XV.m, U S. B E. p. 7b. 

(3) 16. XV 4; cited m Datt. Mim 1— §§ 16 
and 16 (Suth.) p. 4 This is repeated in 
Mayukh Ch. IV-Sec. V § l(r. 

(4) Yajuavalkya, II 180. 

(6) Mit.Oh. 1 Sec. XI § 9. 

(6) Datt. Ch 1-S 81 (Suth.) p. 1J6. 

(7) Datt. Ch. 1-82 (3ath.) p 116. 

(8) Datt. Mim. 1*§ 80 (Buth.) p. 7 “ The 


same son must not be adopted, by two or 
three persorib.” 

(9) Chitko V Janahi, 11 B. H. 0. R. 199 ; 
In Alonk v. Fakirchand, 5 Beng. 8. R. 418 
(420) : I. D. (0 8.) 660 (661) the Judge 
having questioned the pandit of the court 
whether ’ the assent of the«wife of the adopt, 
er was necessary to legalize the adoption” 
received a reply in the negative. 
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678. Tf a minor father can adopt or aiitliorize an adoption, there seems no 
reason wliy sucli a father should not he competent to j^ive 
Right unaffected by his son in adoption. The question ni eacli case is 
age OP conversion, whether he had at the time, attained the age ol discretion 
so as to be able to understand the nature of liis art and its 
effect upon his rights. 

676. Ilis conversion to an alien faith, e.q.^ Mahomedanism, a fortiori 
Brahmoism, t3) ^^oes not affect his paternal right of giving his son in adoption. 
The fact tliat he may have by his conve^rsion incapacitated himself from jXTfor- 
ming the religious ceremony, c.g., Dnli Tlnma, is no disciualification since law 
allows such rituals to be performed vdcariously in case of necessity. 

677. 'rhere is no text that a [lerson suffering from any of the disabilities 
such as congenital leprosy iinpotency, blindness, deafness, idiocy or the like 
has no right to give in adoption (^) and as the gift of a son is a meritorious act, 
a father so afflicted would not be debarred from exercising a right wliich his 
position and his religious dogma alike justify. 

678. Mother s authority. — While, therefore, the father has an absolute 

autJiority, the mothers authority to give is subject to his consent wlien possi- 
ble. (^1 Consequently if he is dead t7 or “lias emigrated, or entered a leligious 
order” f®) she can give. But these instances are merely illustrative and support 
the view that in the absence of the husband, the wife is competent to give her son 
in adoption unless the hiisliand has at any time expnssly or impliedly 
prohibited.^^®) In otlier words, in the absence of any such pr(.»hibition, she has 
the i^resumed authority of her husband in favour of hei i^ower.l-^^) According to 
the Madras High Court her implied authority can be curtailed only by an 
express prohibition of the huslxind to the contrary. (^2) (;ase, her right 

arises from maternal relation and not by any presumed delegation from her 
husband. 


679. Consequently, she does not forfeit that right liy reason of her 
remarriage, whether or not.slie lielongs to a caste in which 

U^iieoted by re- remarriage is customary.! B) ]sJor has .her conversion to an 

marriage. ,,5) 


(1) In JumootiO’ v. Jiamasoondciri , 1 C. 
289 (296) P. C a minor undei Is was held 
competent to adopt as well as authorize an 
adoption. If ho, he should be equally com- 
petent to give in adoption. 

(2) Shamsingh v. Sontn Bai, 26 B. 661 
(664. 666) 

(8) Kusum Kvmori v. Satyoranjan, 80 C. 
199. 

(i) Anund MoJutn v (lobind, (1864) W. R 
178. 

(5) Ib. 

(6) Narayan v Nana., 7 B H C. H (Ac ) 
153 (167, 16h) ; Bashctiappa v Shivlinqappa 
10 B. H. 0 R. 268 (^71, ^72); Hangubai v. 
BJmgirathi Bai, 2 r 877 (8i9 3 >0) ; Lallu 
hha,i V. Mnnhuvarbah, ib* 888 (404) .tffirmed 
by F. B at p. 436 ; Bantippayaya v. 
Amgappama^ 5 M. L J. 66 ; Arnachelhim v. 
Tyasamy, (1817) 1 M. S. D. 154 ; Mhalmbai v. 
Viihoba, 7 B K. C. R. (App ) xxvi (xxxi); 
Hurosoondree v. Ghunder money, (1863) Sev. 


938 ; JoyeaUcJifindf a v. Nrityakah, 30 C. 966 
(971) 

(7) Tarhiee v Slwroda, 11 W. R 46S (476) 

(8) Datt Mim 1- 31 (Suth) p. 116 cited 
supra, 1 Str. H L 82 

(9) 1 Str. H L. 96 ; MhaJsnbai v. Vithoha, 
7 B H. G. R. (App.) xxvi (xxxi-xxxii). 

(10) Mhnhnba.i v Vithoba, 7 B. H. C. H. 
(App ) xxxvi (xxxii). 

(11) Datt. Ch. Sec. 1 §§ 81, 42: Mit. Oh. 1 
Sec 11-8 9. Colebrooke’a note; Mayuk Gh. TV 
Sec V-§ 1; Ranguhai v. Bhuqiraihi 2 B. 377 
(380, 381) , MJuhf bai v Vdhcbi, 7 B. H. 0. 
R, (App.) XXXV] (xxxii). 

(12) Naroyanaswa^m v Kuppusaiai 11 M 
48 (17. 48)‘ followed m Guru lingo soma v. 
Ftamnlakshmamina^ 18 lVI-68 (58). 

(18) rntlabai v. Mahadu, 83 B. 107 (113). 
(14) Hindu Widows’ Remarriage Act (XV 
of 1856) S 6; Putlnbaiy. Maluidu, 83 B. 109 
(116) ; Panchappa v. Sanganbasawa, 24 B, 87. 
(16) Ib, 
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680. Power and limits of delegation.—Adoption is the gift of his 
son by the natural father t(^ anotlier, and is completed -on its acceptance by 
the latter. This may partake of a contract followed up by simultaneous 
or subsequent manual delivery and acceptance, which symbolizes and 
completes the transfer of the boy from one ])arental control to another. The 
first essential contract of gift and acceptance can only l)e made by the parent 
of the child. It cannot be left to be performed vicariously. But if the contract 
of gift and acceptance is concluded between the principals competent to give 
and take 1 and either of them is througli illness or otherwise unable to perform 
the only indisi)ensable ceremony of corporeal giving and taking (8) or of the 
Datt lloiU'f, if necessary, its performance may be delegated to be performed 
by tlie wife or another son (5) on the jxirt of the giver and any relation 
siicfi as the ‘unclc*, of the receiver. 

681. 'Pile father may depute his wife to give away his son. In that case 

she acts as his delegate and is l)ound to act strictly 
a( corJing to IPis instruction. If he had ordered her to act 
only on the fulfilment of a certain condition then she has 
no power to act till that ('ondition, how<^ver unnecessary, and even though 
imposed inconsequence of a mistake, is fulfilled. pro\ ided it was made an 
essential term of lier ('mployment. So wheie the father had agreed to give 
Ins boy in adoption duly if the adopter olitained tlui i)revious assent of the 
British (Tovernment to it, without which tlie motlier was not to give away her 
son in adoption, as tliere had been ‘ foimer wr ingles” about the estate. 
In this he was mistaken. His wdfii completed the adoption but the court 
set it aside Iiolding that the condition precedent to her authority had not been 
fulfilled. ‘‘The mere fact tliat a man miglit have judged more wisely or have 
obtained more accurate information, does not justify those to whom his per- 
mission is requisite for a legal transaction, to think and judge for him. His 
volition and its legal consequences are, in fact not affected by a mistake under 
which lie may labour. The business of the other parties concerned is not to 
supersede but to persuade him.” 

682. Who cannot give in adoption.— It has been already stated that 
except the parents no otlier relation has the right to give their child in 

adoption. Following this principle the courts have negatived the right of the 
adoptive father or mother the step mother (9)^ the paternal grandfather (^0) 
and of the brother (^1) to give him in adoption. 


(1) Collector of Surat v. Dhirsinqi 10 B. H. 
0. R 234 (-287). 

(2) Bhogwandas v Rajmal, 10 B. H. C R. 
243 (265) citing Kenchnva v Ninqapn ih>2Q5 
note ; Venkata v. Subhvdra, 7 M. 6iH (561); 
Subbarayar v Subbamnwh 21 M. 497 (602) 
O. A. 24 M. 214 PC.; Shavisingh v. Santabait 
25 B. 661 (666). 

(3) Vijia.rmga.fn v. Lakshuman, SB. H. C. 
R 0. C 241 (267). 

(4) Subbarayar v Subhammal, 21 M, 497. 

(6) Venkata v. Sttbhadra, 7 M. 648 (661) 

(6) Vtjiarangam v Lakshuman, 8 B. H. 0. 
R. (O. 0.) 244 (^67). 

(7) Bangu Bai v. Bagiralhi Bai, 2 B. 877 


( 888 .) 

(8) Datt Mim IV § 62. 

(9) Popamma v. Appri Bxrni 16 M, 884 (89,1^ 

(10) Tarn Mnnee v. Devnarayan, 8 Beng S. 
R bl6: Moothoosainny v. Lutchmydavummah, 

1852) Mad 8 D 96, (contra) Veeraperuwall v 
Narrain^ 1 M N C 78 (109) dissented from 
in CoUector of Surat v Dhirsp pi, 10 B H C.. 
R. St35 (237): Kenchawa v. Ningapa ib, 266 
note. 

(11) Collector of Surat v. Dhirsingi, 10 B, 
H.C.B 236.' Bashstmppa v Shivlifigappa, 10 
B H 0. R. 268 (274); Venkata v Snbhadra 
7 M. 648 (661); Jamnabai v. Baychnnd, 7 B, 
m (227, 228) 
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3<3' A boy must possess the following 
^*adoptloii.°" ^ ° * qualifications to be eligible for adoption, 
namely : — 

(1) He must belong to the same.. caste as the parties giving 
and taking him in adoption, 

(2) He must not be an orphan, 

(3) He must not have been adopted by any other person, 

(4) Except in Bombay, he must not be married, 

(5) Under the Bengal and Benares Schools, he must not 
have been invested with tlie sacred thread. 

(6) In Dravid, he may be adopted after his investure with 
the sacred thread provided he is not married. 

(7) Except in Dravid, if the parties are Ihc'ijds he should 
not be the sister’s son, daughter’s son, and mother’s sister’s son 
of the adopter: 

Provided that in the Bombay Presidency, and the 
Punjab, and amongst Jains, he may be adopted at any age, even 
though older than his adopter, is married and has children. 

Exception . — Nothing in clauses (5) and (7) applies to Shudras. 

Synopsis. 

(1) Terlnal rules rcgar'ling (itmli- (699-702). 

ficaliou of ado'pted txty (CS3-C)8S). (12) Hide inapplicable to Shudras 

(2) Niyog Bides (688). (704). 

(3) Identity of caste (C>Sd). (1.3) Adoption of daughter’s son (T 05), 

(i) Orphan ineligible (600), (14) ,, sister’s son {706). 

(.5) Or a person already adopted {601) (15) ,, mother s .si.sters son (707), 

(6) Age immaterial (60'2-60B). (16) ,, lei/e’s brother \s son (708J. 

(?) Adoptee to Jn unmarried (094) fi?) „ brother (709). 

(8) Exception in Bombay (C)9b). (18' nude (1 10). 

(9) Status of son oj adoptee (()90). (19) Persons eligible for adoption 

(10) Adoption before investiture in (713-716). 

Bengal and in Benares (^^91 (20) Objection to extension of 'Niyoga 

(11) Adoption of prohibited relations rule (717). 

683. Analogous Law. — Tlic following texts support this section : — 

Manti:^ " He is called a son given (dattrima) whom his father or mother affectionately 
gives as a eon. being alike (by class) and in a time of distress, confirming the gift with 
water. (l> 

(1) Manu IX* 168 quoted in Mit. Ch.I'Se? do not oocur in Sir W. Jones’ translation 
XI, § 9; the words “and in a time of distress” (See /6., p. 210) , 

G. H. C.— 24 
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Mitakshara j--*' By specifying distress, it is intimated, that the son should not he 
given unless there be distress. This prohibition regards the giver not the taker*', (l) 

Sakalft Let one of a regenerate tribe, destitute of male issue, on that account adopt 
as a son. the offspring of a Sapinda relation particularly, or also, next to him,^ one born 
in the same general family (gotra). If such exist not let him adopt one b^rn in another 
family, except a daughter's son, and a sister's son, and the son of the mother's sister.’* 

Saunaka Of Kshatriyaa. of their own class positively, and on default of a Sapinda 
kinsman, even in the general family fo-lowing the same primitive spiritual guide (guru)t of 
Vaishyas from amongst those of the Vaishya class, of Bhudras from amongst those of the 
Shiidra class; of all, and the tribe likewise, in their own classes only; and not otherwise. But 
a daughter's son, and a sister’s son are affiliated by Bhudras. For the three superior tribes, a 
sister's son is nowhere mentioned as a son.” 

Ib.: — “Having taken him by l)oth hands, with the recitation of the prayer, having kissed 
the fondiead of the child ; having adorned with clothes and so lorth, the boy . . . bearing the 
reflection of a son." <*** 

Datlak Chandrika “ Rellflotion of a son in other word ‘the capability to have 
boon bogotien by tbo adopter through appointment and so forth 

Dattak Mimansa : — Referring to Saunaka’s text before cited, says — By this it is clearly 
established that the expression ‘ sister’s i^on" is illustrative of the daughter's son 
and mothers's sister’s son and this is proper, for prohibited connection is common to all 
three . To enlarge would be useless. c<*‘) 

Shankar Bhatt : — “It is established that the daughter’s or the sister's son can be 
adopted even by the Brahmin or tln^ like (i.e Kshatriya or Vaishya)*.' and that a Shudra should 
adopt the daughter’s or the sister’s son wherever possible ” 

Yyavhar Mayukh : — “ The word “ Jate ” (class) i** not to be narrowed down to tha 
daughter's son and sister’s son ' because the being a daughter’s son or a sister's son is noca 
co extensive with being of the same class, and beciuse there would also arise the difficulty 
of having in one and the same Smriti, a general propDsition which would then become use 
less This is fully explained by my venerable father in his Dwaifa Mirnaya, 


684. The sacred texts enunciate a large number of rules which Jiave long 
since l)ecome obsolete and whicli the legal text books record 
Textual rules refute in thedr liistorical sequence. It is sufficient to 

say that tJie current adoption rules are those stated in the 
section. Even they are subject to local variations to be 

presently noticed. 


A sliort liistoric'al retrospect of the arcliaic law is all that will be attempted 

here. 


As caste rigidity in the matter of marriage and adoj)tion is but the result 
of the growing reaction of the last three or four liundred years, prior to which 
inter-caste marriages were customary and legal, there are no specific rules in 
the earlier Smritisas to tlie qualifications of the son to be taken in adoption. 


(1) Mit. Ob 1 Sec XI, § 10 “ Distress is. 
explHned by Pmkash cited by Chan desh war 
as “ inability of tbe natural father to main- 
tain bis offspring ” Balam Bhutt explains it 
as meaning “famine or other calamity 
Oolebrooke's note on Ib. 

(2) Cited in Datt Ch l-§ 12 (Suth) p. 10: 
also in Datt Mim IT-IO? (Suthq p 41 

(8) Cited in Datt. Ch 1,§ 17 (Suth),p. 110, 
also in Datt Mim .11-74 (Suth) p H4. Tbo 
words within crotchets are stated to be 
unauthorized interpolations -^See Vaidyanada 
V. M. 44 (61, 64) F. B. for a discus- 


sion thereon. 

(4) Datt Ch. II. § 8 (Suth). p. 117 ; to the 
ssme effect Tatt. Mim. v. §§ 15-16 (Su^b). 

p. 62 . 

(5) Datt. Ch II-§ 8 (Suthhp 117. 

(6) Datt. Mim. lI-§ 108 (Suth), p. 41. 

(7) Shankar Bhatt was the father of 
Nilkanth, author of tha “ Vyvhar Mayuk " 
and the quotation is from his Dwaita 
Niroaya. (from tbe chapter styled '* The 
solution of doubts in regard to adoption ") 
quoted in Mandlik’s H L , pp 54, 66). 

(8) Ch. IV.S V, § 41 (Mandlik;., p. 64, 
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The only qualification Manu mentions is that the boy to be adopted must 
belong to the same caste or class as the adopter. (1) 

Katyayan refers to adoption of a son of a different caste but adds tliat he 
is entitled to * food and raiment only.”(^l Yajnavalkya also refers to such adop- 
tions. (3) 

Nanda Pandit quotes Vriddha (rautam in support of tlie view that the 
adopted son should belong to tlie adopter’s Gotni U) or be a Sapittda but this 
rule is obsolete. (^1 

686 . The rule which has aroused much comment is that incidentally 
mentioned by Saunaka as an attribute of the adopted son. Describing the 
ceremony ot adoption, he says, Having kissed the forehead of tlie child, 
having adorned with clothes, and so forth, the boy bearing the reflection of a 
son This incomplete quotation Nanda Pandit subjects to a lengthy comment 
concluding that ^‘such person is to be adopted as with the motliei of whom, 
the adopter might Jiave carnal knowledge 

He refers to the practice of Niyog and adds tliat tlie adopted son must be 
one as could havt' been i)iodu< ed of the wife by Niyog, thereby expressly t‘\- 
cluding the bnither, paternal and maternal uncles, the daughter’s son and that 
of the sister ‘for they bear nut resemblance to a son’’. 

The rule has been underst(;od as i)rohi biting adoption of a person whose 
mother the adopter could nut liave married. 

686 . It has been held applicable only to an adoption by a male and in- 
applicable to an adoption by a female to her husband (^1 or any adoption by a 
Shudra. (10) Even where it is applicable, it is limited to the possibility of a 
marriage with her when she was a virgin, having reference^ only to the law of 
propinquity(ll) without any reference to the law' of ai)ppintm(‘nt or Niyog, wdth 
reference to which tlie rule was framed. P>ut as Xixon is now obsolete, the courts 
have made it a lunv rule of tlusr own. 'The lule originall>' framed w'as no 
doubt intended to prevent an incestuous ('onnection b(‘twecn the adopli\e 
father and the natural mother of the boy adopted, in imitation of nature. The 
rule substituted in its place has the same purpose in view but since the original 
rule had reference to the relationship upon mariiage wdiile tlie rule sulistituted 
refers only to the relationship before marriage, it is apparent that two rules 
though possessing the same aim, are not in conflict, though they do not com- 
pletely coincide. 

Bakala : — “A soDhsb twice- boru should also adopt a son of a Sapinda, next to him a 
Sagotca, in default of whom he should adopt Agotra excepting a daught,er’s son, sister's son 
and motbec’s sister’s son. 

( 1 ) 1X;§§ im, Kanda Pandit points (7) Datt. Mim IDS 20 (Suth), 03. 

out that if Manu be followed the result (s) Jh , to 17 (Suth) p 60— See also 

would be 18 kinds of sons-Datt Mim 11 § 55 Datt Ch. S-V 8. 

(8uth)p 80. (0) Jivani v Jivii 2M H. 0 R. 402. 

(3) Datt. Mim 111. ii y (Suth) 12, Sriravtulu. v lianuniyat 8M. 15 » Minakiihi 

(S) lb. V liauunbLida, 11 M. 41‘ ; (IcikH v- Hanmoni^ 

(4) Datt. Mim 8. II § 4 (Suth) p.l0, 3 B. 270 (20b) ; Vya9 v. V>/s, 24 B. 473. 

(Suth) 84, (1C) Sriramvin v lin.wayya, 3 M. 15. 

(5) Datt. Mim 8. II 3 (Suth) 18. (11) MinakM v lioinanada 11 M. 40. 

(6) G{)iiOolanund y, Wooma iJaee M . (H) Sakala cited in Datl. Mim. 11-14, 

O. k. Um04 Doyiv . OohoolanuHii ‘6 Q. 107; literal IrausUtiou quoted in Datt. 

P.O.; Babaji v, Baqitathi Bai. 6 B.H. 0. R. Ch MO-IT, 20 , also in Mandlik's H. L. 
CAo) 701 ] Bharma v. Rom 10 B 60. 62; Wa'bhai v« Htietbai. 81 B. 491 (496). 
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This is construed to mean lliat, * in the order of selection for adoption, 
the first choice is directed in favour ot a Sapinda, failing him a Sagotra and 
in default of these, a stranger, excepting always the specific instances mentioned, 
viz.^ adaughter’s son, a sister’s son, and the mother s sister s son these three 
being strangers and neither “SaL>indas” not Sagotras of the adopter. (^) 

687. But even any of these three, though excepted by Die text, may be 
adopted if permitted by custom and one such custom in favour of the validity of 
adoption of a daughter’s son being proved in a case arising in the Umbala 
District of the Punjab, the Privy Council held it unobjectionable and even 
in the case of Brahmins of Southern India tlie custom of adopting a sister s 
or daughter’s son has been recogni/ed by the courts. And so Strange wrote 
in 1806 that **in practice the adoption of a sister s son by persons of all 
castes is not uncommon ” And similarly the ( iistom of adopting the 
daughter’s son has survixed the appointment of a daughter for that purpose, 

688. Niyog rules. — They prohibit adoption of tire following relations : the 
iraternal and maternal uncles, tire brother', the four first cousins on the paternal 
and maternal side, the brother-in-law, the sister’s son, and the daughter’s son. 
The marriage rules do not exclude adoption of tire father s br other s son and 
the mother’s brother’s son. (o) 

The Bombay 1 ligh Court has held the Niyog rules (d ineligibility for 
adoption as merely directory and not imperatixx* and that the rule that no 
one can be ad(jpted whose mother the adopter C(aild not liaxc legally married, 
is confined to the three specific instances forbidding the adoption of the son 
of a daughter or of a sister oi of mother’s sister though he may also happen 
to be a son of his father’s brother (‘h as these thrt‘e are expressly excluded by 
both the works on adoption. 1^®) 

689. Persons eligible for adoption. — All schools and courts now agree 

that the first pre-requisite of eligibility for adoption is that 

(1) Identity of caste* the boy selected must be of the same caste as the adopter. 

l"or this purpose law recognizes only the four primary 
castes and if the boy and his adopter l)oth belong to any of them, then there is no 
Shastru: impediment in the way of their adoption. 

'rins rule is souglit to bejusfilied on \anons grenmUs, that an adoption 
being an imitation of nature, and since a son if born, must belong to the father’s 
caste, so must be the son adopted ^^2) gr t.hat since an adopter cannot marry a 


(1) Bamachandra v. Goyal, 132 B 019 ; 
Wolhai V. Heetbdi, ai IJ. 191 (l96) 

(2) liupNarains 136 C 7s0 (796) 

P. C. 

(3) Vavidinada \ Jpyu, V M 41 F ll 

(4) 2 Str H. L. 100 (App ) ' To the s*amo 
effech 2 West and Buhler’s H. L. (3rd Kd.), 

pp. 881—888. 

(5) 2 West and BnOler's H. L. (3rd Ed ), 
pp. 884-888 cited with approval Voifidi 
nada v. Appu, 8 M. 44 (63) F.B 

(6) Mxtvakuhi v. liavianada, 11 M. 49 

(64). 

(7) VirQyya v. Hanuman'a, 14 M. 469 
(460. 461); Bamachandra v. (iopal, 32 B. 619 
(630) ; Walbhai v. Ilcerbaiy 34 B. 4U1. 

(8) Vyas v. Vyas, 21 B. 473 (481); Rama- 
Chandra v. Gopai, 32 B. 619 Yemnava v. 


Lfu'mon, 36 638 ; Rciinahriahna v. Chimnajit 
16 Bom. L. R. 821 ; Gajanau v. Kashi NcUh, 
39 13. 110 (119) ; Bmjavendra v. Jaya^amt 20 
M 283. MinokAn v Bomanada^ 11 M. 

19. 

(9) Batnachnndra v. iTcpal, 82 B 619,; 
JJIici(]u'an Singh v. Bhagawan Singhs 21 A. 
412 p. C overruling, 17 A. 291 F. B. 

(10) Walbai v Jleerbaif 34 B. 491. 

(U) Manu IX-168 ; Yajnavalkya U-182 ; 
Mitak Ch J S XI 9; Mayuk Ch 7-8. 6.§4; 
Daft. Miin II §22. 28-S:5 (Suth) p.21; Saunaka 
cited 'lb § 21; (Suth ) p. 21 ; Datt. Ch. 1 §§ 
12.16. 

(12) Mit Ch 1 S. XI § 9: Datt. Mini. II 74. 

88 
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woman of a different caste and the liction of adoption is founded upon the 
fiction that the adoi)ter lias liegotten the boy upon his natural mother, therefore, 
it is necessary that she should be a person who rniglU lawfully have been his 
wife — a rule which being jmshed to its logical extreme implies ia) not only 
that the two must belong to the same caste ^ but (b) that the two musL not be 
within the prohibited degree of relationship for marriage. Ikit the fact that 
the Mitakshara lecognizes inter-marriages between dilTerent castes as lawful, (-) 
Saunaka recognizes adoption of sons of different casU s and Nanda Pandit does 
not explain away this text but recognizes it as expounding the current law of 
his time shows that the true reason to be found for desuetude of the custom 
is custom and that there is no logic behind it. That there can be no adoption 
of a boy belonging to a different caste is, however, settled. St) tlie court 
refused to countenance the adoption of a lirahmin boy by a widow of the 
Kajliaiisi Thakur caste. But if the caste is one, the fact that the adotitee’s 
father belonged to theSadharan Jlrahmo Samaj is no obstacle to his adoption 
into an orthodox Hindu family. 


(2) Must not be an 
orphan 

691. Thirdly, 


(3) Must not be 
adopted by another. 


692. 


Age immaterial. 


690. Secondly, the boy to be adoi)ted must not be an 
orphan, that is to say one bereft of both parents, for in 
that case, he cannot be given in adoption t'i) (i 082 ]. 
since a person cannot lie the son of two fathers, his 
adoption to one disejualihes him lor a second adoption. 
But if his first adoption was invalid, there being no adop- 
tion in law, it does not stand in the w^ay of a second 
adoption. 

The fitness of the l)oy for adoption by reason of his infancy is closely 
connected w’ith his disqualification by reason of his marri- 
age In ancient limes neither age nor marriage was a bar 
to adoption and an instance is freipiently cited of the 
adoption of Sunahsepha by Vishwamitra in the vedic age. 
The restrictions conseejuent on age and marriage are uiKiuestionably in- 
iiov^ations of a later age and so far as they are su])ported by tJie tw’o law' books 
on Adoption, they arc liased upon a passage in Kalika Puran, the authenticity 
of which is doubtful and has been doubted l)y the authors of J )attak Chandrikal^) 
of Vyvhar Mayuk, and by Messrs. Colebrooke BO) Sutherland. This 
interpolated passage contains the following sentence : ‘‘O Lord ol the ]^:arth, a 
son, having been initiated under the family name of his father, unto the cere- 
mony of tonsure inclusive, does not become the son of another man. The cere- 
mony of tonsure and other rites of initiation being indeed performed under his 
family name, sons given, and the rest may be consicUued as issue : else, tliey are 
termed slaves. After their fifth year, O King, sons gi\'en, and the rest aie not 
sons. But having taken a boy fn’e years old, the adoptei should not ptudorm 
the sacrifice for male issue. But the sou ol a tw u.c-mariied woman, immediately 
on being born, he should duly take as a son. 

This means that no adoption is valid unless llu' boy is below five, unton- 
sured ttnd, therefore, necessarily unmanied. 


(1) Sutherland’s Bynoi/bis 11 §1. 

(2) Mit. Ch. 1 Sec VIII; Daybhiig Ch. IX. 

(3) Datt Mini. HI 1-8. 

(1) Virayyav, Jlanimianiat hi IStl (IbO) 

(6) Narain Simjh v. SJLiam Kali, 17 O. G 
186 ; 26 I. C. 15. 

.. (6) Kuaitm Kumar i v. Saiya Eanjan^BO C. 
999 (1009, 1010). 

(7) Balaviantrao v. Bayabax 6 B H. 0 R. 


(O. G ) 8;{ ; basket 10 ijya v ShivhMgappa, 10 
B H.G.R 268; Sriniiri.s v boUraid, 87 B.Oia 
618). 

(S) Dalt. Gh. II'26 (Suth) pp li^l, 

(W) Mandlik H L. p 6s. 

(10) 2 Dig. § 278 p 891. 

(11) Sufch, Note to Datt Miru.pp 46 and 47. 

(12) Cited in Datt. Mini. I\^22 (Sutb.) 
pp. 46 and 47. 
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693 . This question was for the first time agitated in the Sudar Diwani 
court in liengal in 1806 who laid down the rule that tlie adoption of a boy over 
five years of age though not laudable, was yet valid, provided his initiatory 
ceremonies {Samskar) were performed in the family of his adopter and not in 
that of his natural father. Holding this view they upheld the adoption of a boy 
aged 8 years. In another case decided in 1837 the Court even dispensed with 
the qualification of non-tonsure liolding that its performance in the natural 
father's family could be expiated by a sacrifice. ^2) Next year they had to deal 
with a Teli’s adoption and on the present subject the l^indit's opinion was that 
in the case of Dwijas, adoption should be before the boy’s thread ceremony and 
of a Shudra, before his marriage. This is in accordance with the view of 
Vashishth <iuoted in the llattak Chandrika. W In another case decided in 1859 an 
adoption of a Jirahmin hoy aged 1 2 was lield good on the ground that the 
initiatory ceremony of iinestituie had not been performed, The rules as to 
age and the non-performance of the ceremony of investiture have thus failed 
to obtain a foothold in tlie case-law of the country. On the other hand, the 
contrary custom has been found to exist even amongst the Brahmins of 
Southern India, 

694. In the cases cited, it was pointed out tliat even in tlie case of Shudras 

marriage- was liar to adoption^'^) and this has fieeii the law 
(4) He must be un* even in Madras where, however, there is no restriction as 

married. to age, so much so that if the iierson is unmarried the fact 

that he is agtxl 40 is no bar to adoption, f®) Tliat a married 
man cannot be (adopted has also lieen decided in Allahabad and in Nag- 
pur and is now the establislied doctrine of the Benares scliool applicable 
alike to the regenerate castes and the Shudras and even to the Jains 
amongst wliom, however the custom of adoption of married men is not 
unknown and has been found proved in several cases. 

695 . But in the Bomliay Presidency even marriage is no bar to an adpo- 

lion and is in accordance botli with the written 
Bombay excepted. law and the prevailing usage which sanction such 
adoptions eve n wheie the married man is aged 45 and is 
himself the fatlier of a son. ^1’') 


(1) Kirtiinaf fen v. Bhvbiv esree , 1 Bcng. 
S. R. (1337) ; 6 I D. (O.S) 167 (168). 

(2) Joymowy v Sihusoondry F’olton, 75, 
following 1 Str. H. L. p. 91 in which they 
also upheld the adoption of an only sou. 
But the parties wore Shudras 

(3) BuUuhahant v Kishenprea, 6 Beng. 

S R 270. 7 I. D (OS) 869 (872). To iho same 
efieoii Nilradoyee Naidh (186;]) S.li.A 

663. 

(4) 11.29 (Suth) p 123. 

(b) Ham Kiahore y . Bhaohunmoyvet (l8f»9) 
S. D. A. B. 229 allirujed on review (1800) 1 
S D.A B. 485 ; but iho adoption was set aside 
on another ground the Privy Council in 
lOM. I. A. 279. 

(6) Viraragava v. Unnialingo, 9 M ll8. 

(7) Annafiivmi v. Sivogamy^ 1 Mad. D. 
106; Chetiicolum v. \' vncaiachella , (1823) M 
8. D A 400 ; Sreenevaasein v SashyuvivinU 
(1869) Mad. D. 138; Vythiiinga v Vijayaih 
ainmol 6 M 43; richurayyan v. Suhoay\,ant 
18 M. 128. 

(8) Papamma v. Apparau, 16 M. 884. 


(9) Ofngasahoi v. Lekraj, 9A. 263; JJamo- 
darji v. CoUecior of lianda^ 7 A L. J. 927, 

(10) Tejabai v MoJuinlnl, 11 C.P. L. B. 66; 
Kanhyalal v Batiia, 1. N. L R. 3. 

(11) Dfimodarji V Collector of Banda ^ 7 A. 
L. J 927; Jankiram v. Venkioh, 10 M LJ. 23, 
11 I. C. 383 

il*2) Iiupchond v Jmnbuprasadi 32 A. 247 
P C in which their Lordships however con> 
lined their decision to the custom found not 
proved in that case. 

(13) Munoharlal w, Bonoraidas^ 29 A. 496. 

(14) Mhalsoibob v. \ ithoba^ 7 B. H. C. R 
(App)20: Nathoji V JIari, 8 BH.O.R. (AC) 
07; Dhaima v Ramkfishna, 10 B 80 Query as 
to Brahmins in Sadashiv v. Harit 11 B. H. 0. 
R 190; Li'kshvwppa v. BamovOt 12 B. H C. 
R 304 

(16) Majukh Ch IV Sec. V (Mandlik) p. 68. 
<16) Jiri Jbh'akhanji v. OochulooUanji^ 1 

Borr 183. 

(17) Uopal V. Vishnu, 23 B,260 ; Kalgavada 
V. Bemoppa 33 B. 609 
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696. Where a father becomes the son of another person, tlie latter acqui- 
res no right of accession in his adoptee’s son who continues 
Stains of son of to retain his old golra and his right of inheiitanc'e in the 

adoptee. family of his birtli. In other words, by liis adoption into 

another family tlie father alone goes out of tlu^ family but 
he does not carry with him Ins son though he would necessarily have to take 
with him his wife who completes his individuality and who therefore like her 
husband acquires his new gotra. 

697,, The rule that in the case of the first tliree castes, the boy to be adoirt- 
ed must not have donned tire sacred thread, is enforced 
Adoption before in- only by the r>enares and llengal scliools, tlu' Dravid and 
vestitnre in Bengal the Uombay schools permitting such adoptif)ns, t]i(‘ former 
and Benares. only on condition that the adoptee is not married which 

is the nih* everywhere (‘\(’(‘pt in IJombayand lh(‘ Punjab. 
So dealing witli tlu' ras(‘ of a Kshatriya adoption. Nfahmud, J., lu'ld, 
“That according to the TIindii Law of adoption as ])revalent in the l>enares 
school, the performance of the Vpnayan ("'I or the ceremony of tlie investiture 
of the sacred thread, hallowed by X^^e.Gayairl representing as it does the sacred 
birth of a boy and the beginning of his education in the duties of his tribe as 
prescribed by Manu, is tlie ultimate limit when a valid adoption in the Dattak 
form can take place.” This doctrine has no apidication to the Sluidras, for in 
their case the only ceremony of consequence in its theological and legal asirect 
in TIindii Law, is the ceremony of marriage. 

698. Now since the ceremony of investiture as already stated, may be 
performed in the case of Lrahi'nins at any tim(‘ between the 8tli and I6th year, ! 
that of a Ksliatriya between the 11th and the 2.2nd year and that of a Vaislrya = 
between the i2th and 24th year, it follows tliat this is tJie extreme age limit 
for the irerformance of the investiture as also for adoption. But should tlie 
boy be for any reason not invested with the sacred thread beyond this 
age, there appears to be no legal impediment to his adoption before marriage, 
for if his eligibility is determined by the Upnayaji^ it cannot be assumed where 
it has not been in fact performed. 

699. Tlie texts favour the adoption of near relations, Sapindas first, 

Adoption of ppohi- after, and strangers if the first two arc not availa- 

bited relations. These injunctions have been held to be only monitory 

and not mandatory. Consequently the adopter is free to 
choose any boy from amongst his caste fellows. And amongst these last , the 
Privy Council has now settled that since the texts of Sakala and Saunaka cited 
with approval in tJie two Hindu treatises on adoption expressly proliibit 
the adoption of the sons of one’s daughter, sister and motlier’s sister, tliese 
cannot be adopted. 


(1) Kalgavda v. Sotnappa, 83 B. 669. 

(2) lb. p 687. 

(8) Vitaragava v. Bamalinga, 9 M. 148 ; 
Pichmayyan v. Suhhayan, 18 M. 128. 

(4) Lit. “up** near and “n»yan” going, 
"going near the preceptor** for ooxnmencc* 
ment of his vedio studies. All men are boro 
Bhudras and* the ceremony otUpnaynn sym- 
bolized by the investiture of the sacred thread 
is regarded as a sacred birth converting a 
Shudra into a Dwija or twice born. It marks 
the termination of infancy and the com- 


mencement of the term of studentship. 

(5) Gonga SnJm v. Lelfhraj. 9 A ^63 (328) 
following on this point Keeriihwrain v. 
Jihoebunesree, BSD A. 161 ; lUmhishvre 
V. Bhocbvmoyee, (1869) S. D. A. B , p. 
229 (cited supra.) 

(6) Ib p 828. 

(7) Manu II §§ 36-88. 

(8) See texts already cited. § 688. 

(9) Bhagitmi Singh v. Bha^wan Singh, 21 
A. 412 (420-424) P. C. ; Walhai v. Jleerbai, 
84 B. 491. 
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^ 700. There remains the question whether tliese texts equally proliibit the 

.:adoption of other relations witli whose mother the adopter could not have at any 
' time contracted a lej^al marriage. Tlie Privy Council liad not to and refrained 
from, decidiu”" tliis general c|uestion as the c'ase before them related to the 
adoption of a mother’s sister’s son Avliich is expressly prohibited and as such 
their Lordships felt l)ound to follow the text, supported as it was by precedents 
and the opinion of text writers, 'fhe questions, therefore, still remain whether 
the proliibition is sivcifically confined to the si)ecified relations, or is more 
general as stated in th(‘ rule. 

701. Th e question has already been discussed in some detail (§§684-688) and 
all tliat is now necessary is to state tlie argument pro and and the trend of 
decided cases. For tin* generality of tlie rule, the argument is, that since adop- 
Hion strivc's to imitate nature, one cannot adopt a son with wliose mother one 
had n<‘\’(‘r any possibility of an intercours(‘ r‘\-en if one were to imagine oneself 
as appointed hy her husband to rais(‘ :in issue upon Ikm*. Now sint'e such an 
impossil)ilit y ('\ists only in the case f)f n^lations with wliom interc'oursc' would he 
incestuous, it follows that r lose ftauale la^lations with whom Nu/oq was 
impossible arc also relations whose sons can by no figure of speec'h be described 
as the shadow of a son. ’ I'his was the ]wimary cemtention. 

702. fjut since the discontinuance of Niyog, it is said, the essence of the 
rule remains ; and if w^e substitute marriage ff)r Niyog the modified rule holds 
good that no one can adopt a son whose mother one could ne\er have. lawfully 
n) irri(;d. 'I'lie analogy of lh(‘ two rult's w'as thus dehned in a Madras case. 

'There' is no ('onflid between the law of a])pointment as to the person eligible 
for ap])oiiUnient and the law of m irriagi' as to the ])erson (‘ligible for marriage. 
The oliject in both wais that the sexual intercourse authori'^eal by law should 
not be incestuous, and the religious foundation for the rule is that the offspring 
of incest is outcaste and not comjjetent to offer funeral or annual oblations with 
efficacy. 'The point in analogy (’onsists in securing a son competent to perform 
those oblations and the analogy holds good whetlier it is considered in connec- 
tion with the law’ of aiiiiointment or tlie law’ of marriage.” P) On this principle 
a man cannot adopt his ow n brother or step-brother ^2) or hi^ uncle wOiether 
paternal or maternal f'h though he may adopt his brother's son, since he could 
have married^ his brother’s wife when a maiden, So again he may adopt his 
brother s son s son, (^) jiaternal uncle's son, w’ife^ brother, t'i) wife’s brother’s 
son or wife s sister’s son. 


703. But the decided cases lack uniformity due to the variations sanction- 
ed by local usage and the question therefore, now, is not only wdiat the rule is, 
but how far it accords w ith existing ])ractice. The cases that have so far 
attracted the notice of tlie court, are noted below. 


Rale inaplicable to 
Shudras. 

Op in Southern India 


704. 'The rule has in any case no application to 
Shudras. '^0) They are expressly excepted in the very 
texts w’hi(‘ti are lield to enounce the rule. 

Nor lias it any force in Southern India. 


(1) Vayidin^da v. Ai)pv 9 M. 44 P. B. 
contra MinaksH v l^amanada, ll M F. B. 

(2) Srirnmuln v. Bamayya 3 M. 15 

(8) Horan Chunder v. Hurra, 6 C. 41 (47). 
(4) jfMi Noniv. Chuni Lal^ 22 B. 978 ; 
Jaisingh v. Vijai, 27 A. 417 

(6) ITaran Ohunder v. Hurra, 6 C. 41, 

(6) Virayya v. Hanumanta, 14 M. 469, 

(7) Huvee Bhudr v. Boop Shunker^ 2 


Borr. 666. 

(8) Sriramaln v. llQmnyya, 8 M. 16. 

(9) llagavendra v Jayaram^ 20 M. 283. 
(10) Nunkoo Singh v Purm Dhun Singh, 

12 W, R. 856 ; Phundo Janginath, 16 A. 
827 ; Chinna v. Pedda, 1 M. 62. 

(11) Minokshi v. Hamnnnda, 11 M. 49 (64) 
P. B. 
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706. Invalid adoption. — Even the above express text has not received 
universal acceptance. F'or while the prohibition of adop- 
DLQghtev’B son tion of a daughters son is now accepted as the general 

rule of Hindu Law, deviation from it is permitted by cus- 
tom. While it has been given effect to in the Benares school the contrary 
has become customary in the Southern Mahratta country, the Punjab 
and amongst the Haviic Brahmins of Kanara, Nambudri Brahmins of Mala- 
bar and amongst the Brahmins generally in theTanjorc, Trichinopoly and 
Tinnevelly districts of Southern India, i*') 

706. 'The same view holds good in the case of a sister’s son, prohibition 

being the rule and premission an exception, when justified 
Sitttev'B son. by custom, f®) Such custom was proved to exist amongst 

the Bhora Brahmins of the United Provinces (^) though 
not amongst the other Brahmins and among the agricultural Khatris of the 
Punjab (^0 and the Vaishyas of Bombay ‘12) ^nd even the Brahmins of Southern 
In3ia. But in the Andra country as in Bengal, the normal rule holds 
good. As Kayasths are Shudras, they are free to adopt a sisters son. (1-^) 

707. So the prohibition of adoption of a mother’s sister’s son being cover- 

ed by an express text, the proliibition is the rule and 
Mother’s Bister's son. extended over to one though he may happen to be also his 
father’s brother’s son, but an exception has been allowed 
in the case of Purbia Kurmis who though they call themselves Purbia 
Kshatriyas, do not really belong to the regenerate caste. H'O In tliis case the 
court ujdield the adoption of the father's sister’s grandson. 

708. But the court has not tolerated the adoption 
Wife’s brother’s son. hy a woman of her brother’s son. (i®) 

709. Valid adoptions. — Nanda Pandit expressly 

Brother. excludes the brother and both the paternal and maternal 

uncles from adoption, 


The Niyog rules exclude both the brother and the step-brother, but tJieir 
adoption, though not general, is nevertheless not unknown. vSteele infers that 
a younger brother may be adopted by an elder brother because the Ramayan 
speaks of the latter as ‘in the place of the father,” But the Madras H.’ 
Court condemned the adoption of a brother and a step-brother, though it 
that the prohibition of the adoption of a half-brother had rothirg to do 
the possibility of a legal marriage between the son and his step-mother 


(1) Rup Narain \Jlopal Devit 86 C. 7B0 

P. 0. 

(3) Bhctgwan Singh v. Bhagioan Shigh, 
21 A. 412 (il8) P.O. 

13) BaiNnni v. CImmlah 22 B 973 (Q-iU). 

(4) Bup Narain v. Gopal iJeii, 30 G, 7c!0 
P 0 ; contra Baij Nath v. Shamboo (1908) P. 
W.R.63 

(6) Gawri v. Shivaram (18y4) B P.J. 30 
(6) V%sl%nu V Krishnan, 1 M. 8. 

(/) Yayidimda v. Appu, 9 M 44 P B. ; 
Appayya v. Vengu, 16 M.L J. '411. 

(8) .Afonsa Bam v. Sundar^ 14 A 63, 
Sunder v. Parhati^ i2 A. 61 P. 0. 

(9) Mansa Bam'y. Sundar, 14 A. 63 

(10) Parhati v. Smdar^ 8 A 1. 

G. H. C.— 25 


(11) Sabha Mai v Nannkchand , 


pts for 
us band 


P L K 16 ; 9 1. C 36 

(12) (hmpntrnv v Vtihtha, 4 B. H 

(Ac) 138. 

(13) I'atjidinada v Appit, 9 M 44 F. B 

(14) Narasamma v. Balo/amcJiarlu, 1 iVxH 

H. C. R. 470 I 

(15) Rajcocmar Ldllv. Bissessnr, 10 G. 688 

(16) Wa<haiv. Ileirbai, 34 J> 491.' JJhagtvan 
Singh V B 'nagwan Singh, .^1 A. 41 P.C. 

(I'l) JivanlaL v. Kallumnl 28 A, 170, 

(l8) Balias Koer v. Lnchmansmgh, 7 N W. 
P. H.C. R 117. 


(19) Datt. Mini.V.l? (Suth), p 68. 

(20) Steele’s L. C., p. 44. 
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v\v^\n stale, liul such adoption was held valid in a Bombay case on the 
ground that lie was not one of the relations expressly prohibited by Nanda 
Pandit. It will be of course valid amongst Shudras who are expressly 
exempted from the narrow texts. Whatever may be the established usage as 
regirds the adoption of a younger brotlier, there can be no doubt that the latter 
cannot adopt his elder brother. Such a (juestion was categorically put to the 
Pandit who opined that according to the doctrine of Saunaka stated in the 
Pattak Mimansa an elder brotlier, an uncle, etc., cannot become a son. 

710. The ineligibility of the uncle, both paternal and maternal, was 
incidentally declared by the Pandit in the case last cited. 
Uncle. They stand in loco parentis to their nephew who cannot 

tin 11 the tables upon them by becoming their adoptive 
father. Moreox er iht' restriction as to age would in most cases prevent their 
adoption except ainongsl the Jains in Bombay and in the Punjab, even where 
the metaplior has not probably yet spent its force. 

Paternal and mater- 711. But there is no objection to the adoption of the 
nal uncle's son ])at(;rnal or matc'rnal uncle’s son. or even sons 

and grandson. (ei) 

Maternal aunt’s 712. And neither text nor usage can oppose the adop- 
daughter or latter’s lion oi the miternal aunt’s daugliter or the maternal 
son’s aunt’s daughtei’s son. 

713, Eligible for adoption. — Of all relations, bolli the Sinritis and later 

texts commend th(' adoption of a brotlier’s son, and even 

Brother’s or cousin’s ^1^^, Nivog rule, the adoption of the latter’s son is not 
ion or g r a n d- r ^ 1 1 • i i • i ^ j 

nephew. repugnant to llindn Baw since no rule prevented the 

m.irriage of the adopter \vil!i his nephew’s wife when 
a x'lrgin. So there is nothing illegal in tiu' ado[)tion of a cousin’s grandson, 

714. 'The adoiilion of a wife’s I >i other is legal 'iind its legality lias been 

judicially affirmed Tl) and the legality of his son’s adoption 
Wife*! brother. hy |hs sister settled by the Privy Council in the case of 

a Brahmin family of tin*. United Proxdnces. In that case 
one Gandharv had aiUhori/ed his widow Parbati to take in adoption her 
brothel’s son which she did. The High Court upheld it and its decision was 
only affiiincid on appeal by the Prix y (kaincil * 1 ^) but their observations 


Sriravialn v. Baviaytia, 8 M. 16 
Gajanon v. Kashi Kath, 39 B. HO 

'Viuiido V. Jangi Kalh. 16 A. 327. 
'n,njeet Singh v. Karain Smah, 2 
R 315 ; 0 1. D (O. S ) 59'i . 

Jiiita Sinqh V. Dial SitKfh, (1902) P 

6) Virayya v. Tlamtfnanta, 14 M. 469 
ol) ; Haranchunder v. Hurro Mohun, 6 0. 
i4. 

(7) \ enkaia v Snbhadra, 7 M. 548. 

(8) Wootna Dace v QokiM^^nd, B C 687 
('597.698) P C in which the effect of Datt. 
Mim. 1 28 31, 67, 74 and Datt Ch. 1 ^0 22, 
27, 28 enjoining the adoption of a brother’s 
son was held to be merely directory and not 
imperative, and in any case condoned by 
application of the maxim Factum valet (Ib. 
p. 601). 


(91 Mtvrun V. B'ljoy Kishio^ W- R. (S. H.) 
F B 121(122); Ilaran Chunder v. Hurro 
Mohun, 6 0 41 ; Virayya v. flanumanta, 14 
M 459. 

llOi Merlin v. Bijoy, W R (8 N.) F B. 
121 (122) explained in Haran Chunder v. 
Hurro Mohun 6 C 41 (47). 

(11) Sriramulu v llamayya, 8 M. 15 ; 
Doop Shunker v. ShunJurjee, 2 Borr. 662 ; 
Kristniengar v, Vanatnamalay, (1856) Mad. 
Dec 213 ; Runganaigum v. Namesevoyat 
Mad Dec. 94 ; Sorup Singh v. Jassi^ (1891) 
(1857) P R 22. 

(12) Pultu Lai V Parbati, 37 A 869 P. 0. 

(13) Jai Singh v. Bijai 27 A. 417 

(14) Puttu Lai V Parbati, 27 A. 359 P C. 
approving Jai Singh v. Bijai, 27 A 417; 
Sriramulu v Bamayya, 3 M 15 ; Bui Nani 
V. Chunilal, 22 B. 978 overruling eonfru in 
Baitas Kuar v Lachman, 7 N. W. P, H C* 
R, 117. 
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shake to its very foundation the obsolete Niyog lule and its substituted 
analogue so far as that rule was attempted to be extended 
Wife’s brother’s son to an adoption l)y the widow. Their Lordships further 

or grandson. expressed tlieir approval of two cases decided by the 

Bombay B) and Madras Higli Court (-1 in tJie latter of 
which the adoption was by tlie husband, which in tlieir Lordships’ view, would 
have made no difference. 

713. So the adoption of a lirother’s daugliter s son has become establislied 
Brother’s daughter’s as a rule in tlie Bunjab so that .its validity is prcsum- 

son. eel, while it is customaiy in Southern India, 

716. So the adoption by a man of his wife’s sister's daughter’s son has 

Wife’s s i s t e r’s valid in Madras as would be a mairiage between 

daughter’s son him and his adoptee’s mother. 

717. 'i'he substitution of a new rule divorced from its context has been 

critici/:ed by the Madras High Court on the ground that 
derivatiYe^ Niyotf Niyog being cUisolete, the courts were not at 

rule. “ hlierty to refer to it or to engraft on it a new rule as 

evidenced by the usage of the people. As such, the court 
upheld the adoption of tJie son of tiie paternal uncle of the adopter wliich would, 
of course, Iiave been contrary to the principle ol Niyog, Jn another case 
referring to the plirase the letlection of a son tlie court thought it ‘very 
questionalde, wlu'ther it was intended to limit the generation from which a 
son might be adopted, or is anything moie than a descriptive epithet aptilied 
to the child adopted. The phrase, as has been said, occurs only in the portion 
of the books which prescrilie the ceremonial, and not in the iiart which 
lays down rules as to the selection of a son. Had the law giv(‘r intended to 
limit the choice to tlie one generation next below the intending adopter, lie 
would have surely laid it down distinctly and not hav e left it doubtfully, and 
with much dispute, evolved fiom an epithet tliat applied to the child in the 
verses describing the ceremonies to lie performed and as to whom tliose 
ceremonies have been nearly completed.” The authority of tins rule anti its 
analogue has been much shaken by a decision of the lh*i\ y Council in which 
Sir John Edge deliv ering the judgment of the Privy Council reiterated his 
former view ^^1 that the glosses of Nanda Pandit should be recciv^ed with caution 
where they deviated from or added to the vSmritis, and as such tJieir Lordships 
rejected his extension of the rule that no one can be adopted as a son' whose 
mother the adoptee could not have legally married, to females as both 
unauthorized and unsupported by usage. Now- sinct‘ the widow adopts for 
and to her husband, it follows that there cannot be one rule for the husband 
and another for his widow. 


(1) Bai Nani v. ChunilaU 22 B. 978. 

(2) Sriramulu v Bamayya, 8 M. 16 

(8) Chuttan v. Hamchand, (1901) P. R. 

86 . 

(1) Appayya v Vejigu, 15 M. L J. 211. 
( 6 ) Bagavendra v. Jayaranit 20 M. 293 

(6) Virayya v. Hanumnnta, 11 M. 46 J 

(461). 

(7) Haran Chunder v. Hurro Mohun, 6 C 
11 (48). 

(8) Puttu Lai V Parbati, 87 A 859 F. 0. 


(9) Per Kdge, 0. J. and Bancrji. J in 
Bhaq wan bingk Bkagwan Singh 17 A. 291 
F.B reversed in 21 A 112 P C , in Puttu Lai 
V Parbati, 37 A 359 Sir John Edge supports- 
Banerii, J’s view on the general question m 
Jai Sin.gh v Bijai, 27 A 417 (483; and 
(it is submitted) rightly I’hia case ap- 
proves of Sani v ClrundaL -2 B 973 which 
cites and follows Bhagwan Smgh v. Bhagwan 
Singh, 17 A. 294 F. B. (at p 977) which the 
F. 0 overruled in 21 A. 412 P. C, 
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37. (1) No adoption is complete without the corporeal 

Ceremony of adop- delivery of the adoptee to his adopter with a 
declaration by the person, delivering him, that 
he delivers him in adoption ; and of the adopter, that he so accepts 
him. ' ■“ 


(2) Provided, that they have also performed such other act 
or ceremonies as may be required by law, or are customary to 
that end. 

(3) Provided further, that if the parties thereto belong to 
any of the regenerate castes, and do not belong to the same Gotra, 
they must also perform the ceremony of Datf Hoiiia. 

(4) But non-performance of the Datf Hoina or of the 
further ceremonies mentioned in clause (2) will not invalidate an 
adoption made as provided in clause (1) unless their performance 
is regarded by the caste as of the essence of the ceremony of 
adoption 

Exiilaiiiiiioii . — No delivery and its acceptance is valid 
unless the parties thereto were capable of understanding the 
nature of the act and its effect upon their rights. 

Illustratims* 

(a) Amongst Nambudris an adoption is performed by burning a pan of saored grass. A 
is a Nambudri. He adopts B without burning such grass. It is a question of fact whether 
without saoh burning, the adoption is complete. 

ih) An adoption by a widow subject to the Oudh Estates Act (I of 1869) must be in 
writing attested as in the case of a will and registered. A is such widow. She performs the 
ceremony ol giving and taking but omits to execute a registered deed of adoption. The 
adoption is invalid. 


Synopsis. 

(1) Textual ccrcnioaks (7 is). (3) Datt Homa (722-723). 

(2) Giving and taking (719-721). 

718. Analogous Law.— The following texts refer 

to the necessary ceremonies for adoption. 

BaiidhayAn : — ” One about to adopt produces two pieces of cloth, a pair of earrings, a 
ting and a priest thoroughly read in the Vedas, a bunch of 6i stems of the Kus grass and 
fuel of the Puma tree ti). Then having invited kinsmen into the middle of the dwelliogi 
and having made a representation to the king, having sat down by the direction of a Brah- 
min in the assembly, or in the middle of his house, having caused to be exclaimed the ftus 
plcious day, benediction* 'jpiosperity’ having performed rites commencing witb the leoitation 
of the prayer ‘ Yaddevayajana * down to the placing of vessels for water ; having aovanoed 
before the giver, let him beg “ Give me thy son-** The other replies *‘I give.’* He receives 
^he child and says ; * I receive thee for the sake of religious duty. I adopt thee for offspring ' 


(l) Buleajrondosa* 
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**Then having adorned him with the clothea, the earrings and the ring, having performed 
the investiture and other ceremonials, down to the kindling a dame of dre, having dressed 
the oblations, be oders a burnt cdering. After having recited the incantation in the drst 
chapter of the Yojur Veda commencing Yastwa, etc’ with recitation of the .sacndoial prayer 
Ya^oai twen, etc. he offers a burnt offering 

‘‘Next having performed the burnt sacraments, where the pr\yers dencminated 
VyahriU are recited and that designated Swishtakrit with other ceremonials beicm completed 
down to bestowing an excellent cow, be presents the fee saying “ Yours are these two clothes, 
the earrings and the ring likewise 

Yashisth * He who desires to adopt a sou, shall assemble his kinsmen, announce his 
intention to the king, make burnt oderinKS, in the middle of the house, reciting the Vyahri- 
tis and take as a son a non-remote kinsmen, visit and the nearest among hiS' relatives 
Di ttak Himansa “ The dlial relation of these dve sons proceeds from adoption only, 
with observance of the form of either Vashisth or Baunaka, not otherwise ’ (s') 

lb: — “ It is therefore established that the dlial relation of adopted son is occasioned only 
by the proper ceremonies of gift, acceptance, a burnt sacridoe and so forth. Should either be 
wanting, the dlial relation even fails ” 

Yaroa The Homa or the like ceremony is not necessary in the case of adoption of 
the daughter’s or the brother’s son ; by the verbal gift and acceptance alone, that is accom- 
plished : that is decided by Lord Yama.”(®) 

719. Giying and taking. — Tiie indispensable and Jieducilde ceremony 

Clause 1 necessary to complete an adoption is tliat of giving and 

taking performed as stated in clause (ij.(h) It may be sup- 
plemented but cannot be substituted by another ceremony. As tlie Privy 
Council observed, ^‘according to Hindu usage, whicli the courts should accept 
as governing the law, the giving and taking ought to take place by the father 
handing over the child to tlie adoptive mother, and tJie adoptive mother 
declaring that she accepts the child in adoption. The Madras Pull Bench 
held this decision “ as an authority for the proposition that any overt act is 
not sufficient, but that there must be corporeal delivery of the child by a 
person competent to give to a person competent to take, accompanied by 
the declaration on tlie one side * I give the child in adoption, and on the 
other, ** I take the child in adoption. ’ 

720. Such gift and acceptance are not merely necessary to furnish evidence 
of adoption but constitute its essential ceremony. Conseiiueiitly even if the 
parties have executed and received a formal and duly registered deed of adoption 
evidencing such an intention, it is not sufficient to constitute a legal adoption 
unless there is the overt act of corporeal delivery of the child and its acceptance 
coupled with a declaration that the one was giving and the other receiving him 
in adoption. This is the sole operative ceiemony indispensable to all adoptions 
whether of the twice-born or of the Shudras whether in tlie caste ridden 
Upper India or the custom ridden Punjab. 


(l) Oited in Datt Mim. V 12 iSuth) pp 67, 
68 ; Datt Ch. II-M3 (Suth) pp. 116 117 

(2) Vashiath XV.6 14 8.B.E. pp. 75, 76 cited 
in Datt. Mim HI 81 (Suth) p 65; Datt Ch 
IMKSuth) p. 116. 

(8) Datt. Mim. V-dO (Suth) 70. 

(4)26 V-66 (Suth) 71; Datt Ch. ii l-li) 
(Suih) pp. 116, 117 

(6) Quoted and commented on in VaWbai 
v. Got>md. 24B 213(222). 

(6y Hhositiath v. Krishm^ 6 0. 881 (889) P. 
C; Bireswa/r v. Ardha C hander ^ 19 C. 46.^ (460 
461) P 0. ; Govtndappar v. Dcrasami, 11 M 6 
(7) r B ; Bantgaf*ayafcamma v. Altvar Setti, in 
M. 214. 218 219. 

(7) Shosinath v. Kriahua, 6 C. 881 (389) 


P. C 

(S) Uov'indayyar v Vorasami, 11 M. 6 (7) 
F. B 

(9) Kenchaway Ninjupa, iO B. H. C. R. 
265 Singatama y Vinjaniurit 4 M H. 
C. R lSb{lb7)tol\ovfmgVeeraperu7Halv Na- 
ndna, 1 ^»tr Notes 117 (quoted ib p. 167) 

(10) Indroinani v. Behan Lai, 6 C. 770 P, 
0; Shosinath v. Krishna, 6 C. 381 p. C. ; 
(Shudra adoption) , Bireswar v Ardha 
Chander, 19 C. 452 P. C. (Brahmins); 
Kupptisaini \ Venkata Lokshmi, IS M L T, 
434 ; 31 I C. 855 (Shudra) ; SheQlatan v 
Bhirgaon, 2 Pat. L. J. 481 ; 4l I. C. 876 ; 
Suknmari v. Ananta, C. 168, 
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721. As re^^ards the performance of other ceremonies, they are important 
hilt not equally so. If they are customary, they will be 
Clause 2. performed as a matter of course l;y parties who are 

interested in seeing that no ceremony customary in their 
caste is omitted, tint if though inadvertancc or otherwise tliey are omitted, 
it would not necessarily \iliatc an adoption, if the operative ceremony 
mentioned in i:lause 1 is coini)leted. As Sir 'rhomas Strange observed: 
“ 'riie operative* pari of the ceremony seems to he the giving and receiving, 
the rest is matter of customary solemnits, of decorum, of charity and 
conviviality varying under dilTerent circumstances in ditferent parts of 
India. ” ll) 

Amongst Mai wadis, one such ceremony lioth customary and regiirded as 
essential, is tlu' tying of the turban of the adoptive father and seating the boy 
on his Quddi fpadded seat.) Piesents called tilak ar(‘ also made to the newly 
made son hy the relatnes and friends of theadovHcr. 

One such ceremon\' is the PuUcHkia Jag whitJi is usually performed by 
tile Iwice-boin, but it lias been lieid to Ik* a matter ol form and not essential to 
an adoption. 

u 722. Hut the performance of the Datt Homa stands 

Ddtt ttoma. . j. 

on a d liferent footing. 

‘‘ n.itt llama" is the service of the burning of clarified butter, which is 
offered as a sacrifice by lire by way of religious ])vopitiation or oblation. 

The Pri\’y (.mincil ha\ e recently affirmed the view previously maintained 
in several cases that the ])erformance ol this ceremony is not necessary where 
the two familii'S belong to the same Gotra. 1^) 

I'heir Lordships liowexer, lefrained tiom deciding the general question as 
to tile necessity of the t'ercnv>ny of Datt Tloum loconi’plete an adoption, decid-* 
ed in the two cases of the Madras High Court ivhich, liow^ever, they cited with 
apparent apjiroval ' being of value as containing a careful study of the 
authorities and affirming that the ceremony of Datt llama is not essential 
to a valid adoption among Hrahmins in Southern India.” In so holding 
they adopted both the ri'asons as well as the findings of Sir Lawrence Jenkins, 
C. J. m the under noted case in which, though a Maralha Hrahmm case, the 
learned Judge lelied upon not only on the ntarc dvci^sis l)Ul on the text of Yama 
already cited, wliich expressly dispenses With this ceremony in tlie case of the 
relations, because they are of llie same Chitra and wliich furnishes a more 
genend rule tliaii lliat declared in the section. 

Idiere is no case in wliich the non-performance of Datt llama has 
invalidated an adoption ; and since the question has been canvassed by the 
courts for over a century, it may lie safely asserted that however necessary may 
be this Homa to a twice-born, its non-performance would not seriously shake 
the legality of an adoption, 


(i'; Veerapeniial v Nohd'im, 1 Str. Noies. 
117 cited in Smgamnw w. Vingamtiri 
li. C. R 165 1167) 

(2) Sheo Loian \ Bhirgun, 2Pat. L. J. 
iSl; 41 I C 375 contra Liwhaiun v Mohtin 
LalL 16 W. R. 179 in which Putreshi Jag jb 
said to have been an error for Dati flcmn — 
Sarkar's Adoption p 383. 

(3) Bal Gangadhar Tilah v Slmnivas* 39 
B 441 (468 467) F. 0. citing Singamma v. 


Vingamun.i !VT, H. C. R. 166, Govvndaymr 
V Doraiatni, 11 M. 5. F. B and following 
Vnkibai v Uovind, 24 B. 218 (221). 

(4) Singamma v. Vinjamuri v 4M. H. C. 
K 165, (hvindavyar y.Dorasami, 11 M 6; 
F B cited in Bal Gangadhar v. ShrinivaSt 39 
B 441 466) P. 0. 

Valubai v. Gobind, 24 B 218 (221) 

(6) Retki v. Lakpatit 20 C. W. N. 19, 
26, * 
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723. In the case of a Sluidra it is of course, both inadmissible and un- 
necessary. (1) And in the case of the 1 )\vijas t)esidcs the Deccan Brahmin 
Sagotras (2) wliich includes those of the Dravid country it has been held that 
Dali lloma is not necessary to com^dete an adoption. Tliis exemption has 
been held to extend to all Brahmins '^) wlnle in the case of a Kshatriya in 
Madras Diitt Homa may be performad later on and l)y a delegate 
wliile it is wholly unnecessary in tlie Punjab («) and amongst the Agarwal 
Banias of the United Prov nces. ‘‘h 

38. (1) No adoption may be set aside for 

Pactum yalet. a mere irregularity or for non-observance of a 

lorm not essential to its validity. 

(2) In particular and without prejudice to the ^i^enerality of 
the foregoing rule, it may not be set aside on any of the follow- 
ing grounds, namely : — 

{(i) 1 hat the adopted son was the eldest, the youngest or 

the only son of his father ; 

(/)) tliat he was given in adoption after his investiture 
with the sacred thread ; 

((*) that the adoptee was older than the adopter ; dtn 

((/) that the adoption was made during pollution ; or 
(e) by an nntonsured widow. 

Synopsis. 

(1) Adoption of ddcHt or only so/? concnhniagu (730;. 

f724). (5j Adoption by untoinured- nndoio 

(2) Adoption of youngest son (725). (73 U. 

i'd) Faction valet ('720*729;. (O) Other disqualifications (732;. 

(i) Adoption by uudoir pregnant ni (l) Adoption through bribe (733;. 

724. Analogous Law. — As legurds the adoption of an only son, llu^ 
following texts discourage or forbid it. 

Yashisth : — ’‘An only son should not bo given nor accepted, for he is to continue 
the line ot the ancsstors ” (ll) 

Clause (2) (a) condones the adoption of {i} the eldest son, {ii) the 
youngest, and {in) of an only son. As to the adoption of an eldest son 
Manu belauds him as one on whose hirtli the father discharges his debt 
to his progenitors. “The hrst born (if virtuous) exalts the family, or (if 

p) Tha,ngathnnni V Emnu,5M 358. (8) DunaneJiand v, Dwan4knQtkA^91S) 

(2) Atmn Rmn v. Madho M/o, 6 A 276 L R 271" 20 I, C. 303 
F. n. ; Va nbai v. Oohiml . 24 B 2ls (221) (9) ( hfngfuh'i v. ( lopa/ndns, 20 0. C. 36G. 

followed in Bnl (tangadhar TihA v. Slirint (lO) (lopal v. 1 /-s/wn 23 B. 260 (267). 
ms, 8y B. Ui (4:05) P. C. (11) 1 Str. ll.L. s6 ; 1 W Mac. H. L pp. 

(8) VedamUi v MamjavLiua, 27 M. 038. 07, 77 : 2 W Macn pp. 178 179 and note » 

(4) Singamvia v. Vinjaninri 4 M H C.K Seetaram v. Dhunonl\ 1 Hay, 26C,‘ Janoke v. 

66. Uopanl 2 0 365; Kashi Bm v. Taiia, 7 B. 

(5) Chrmdra Mala Muktaniala, 6 M 20 . 221; Jamiviahai v. Hnychand Jb. 225. The 

(6) Stthbaraynr y . Subhammal, M. 497 same text repeated in Baudhayan. 

(7) Ldkshmi Ba% v. Bamachafidra^^^ B. 690. 
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vicious) destroys it : the first born is in this world tlie most respectable 5 
and the good never treat him with disdain ” From the position of prj^ 
eminence he should not be given away in adoption. But there is no text in 
support of the rule excei)t tliat of a modern work which declares that the 
first born should not be given.” ^3) 

Referring to the text of Manu before cited, the Mitakshara says An 
only son should not be given for Vashisth ordains, ‘^Let no man give or accept 
an only son.” This statement is regarded by Nanda Pandit in his two 
works, as addressed to the parties rather than enacting a prohibition. 1®) 
The aiitlior of Dattalc Chandrika circumvents the text of Vashisth by inter- 
preting it to refer to a D ^amushyayCbn adoption in which the adoptee being 
the son of botli his natural and adopted father, the objection taken by 
Vashisth should disappear. Jagannath regards the injunction to be 
remembered before making tlie gift, thougli it does not affect its validity. 

The courts appear to have vacillated between the two views, some declar- 
ed it invalid while others declared it to be improper though not illegal, 
till the Privy Council finally settled the question by upholding its validity. (^0) 

725 . Against the adoption of the youngest son there is no text at all, except 

the vedic legend already quoted (§ 6Q2) of the adoption by 
Youngest son Vishwamitra of Sunasliepha who was the second of the 

three sons of his parents who could not give away the 
first son as he was dearest to the father, the youngest because he was dearest to 
the mother, which is regarded as a precedent in support of the view opposing 
the adoption of the youngest son. 

In an old case the Pandit consulted, gave his opinion against the 
validity of an adoption of the eldest son ; but no case has found a similar 
('liampion for tlie youngest, while even as regards the former, later caises have 
settled the rule to be dissuasive and not peremptory. 

726 , Factum valet- — ’ (Jnod hen non debnit facitmi valet ” is a well- 
known maxim of civil law applied to cure mere irregularities in form and defects 


(1) 1X409. 

12) Dattak Didhiti, Sarkar’s Aadoption 
2nd Ed. 2:18; .vlay ukh says that there is no pre- 
cept prohibiting the adoption of an only son, 
(Maodhk) p. 61 

(3) Dattak Didhiti cited in Sarkar on 
Adoption 2nd Ed. 2d3 

(i) Mit Ch. I Sect 1 10-12. 

(6) In his Vajiayanti and Datt. Mim 
IV-1-8, 18-20 

(6) Datt. Oh. 1-28: Sutherland adopts this 
view in his synopsis Head II. 

(T) 2 Dig- 278 

(8) Teja Singh v. Sachet Singh (1872) P K. 
78; ShuM^hcr M'ldl v. Ham Dibraj ^ ^ Beng. 
S. R 216 (valid only if Dwamushyayan) : 
Nundrams Kashee^^ Beng 8 R 3l0 dnvalid); 
Debee y llnrsingh iPeng.S. R 320 i mother 
gaive without husband’s authority); Upendur 
Lall V. I'rasafina. 1 B L. R (Ac i 221 SO, 
OpenduT v. Baom Moyee, 10 W.R. 8A7; Mafiiek 
Y .Bhugobutty, 8 C- 443; Bhaskar v. Mahodev, 
d B. H. C. R. (0. C.) 1 ; Lakshtmppa v. 


Hamava^ 12 B. H 0. K. 364 ; Ltangu Bai V. 
Bhagirathi Dai, 2 B. 377 ; Somashekara v. 
SiMa/lraniji , 6 B. 621 ; Kashi Bai v. TaHat 
7 B. 221; Wamon v. Krishmjit 14 B. 249 ; 
Baiji V. Bai, 19 B 668. 

(9) Joymonee v. Sihasoondery Pulton, 
76 ; Ihkdcy v. Kurreelal W. R. (Gap) 188;* 
Veerapermat .Y, Naraynn Pillay, Str. Notes 
of oases pa g i 91, Arunachallam v AyyaBwami 
1 M. S. L ; China v. Kiimara, 1 M H. 
C.R 54; Ban'll man y Chirrai, 2 A 164 P,B.; 
Beni v. Ilardi 14 A. 67; Bnehat Bao v Govin- 
drao, 2 B.>rr 83, Vyankatrao v. Anmdrav, 4 
B. H C R (Ac.) 191 ; Mhalsabaiv^Vithoha. 7 
B H.C. R (App) 26: BamvaY.Lingangatidat 
19 B 428: Harisinghv. Gulaba, (1874>.P. B. 
183; Dhvamingh v Subbon. (1878) P. R. 268. 

(10) Sri BohiHi y.Sri Balusu, 22 M. 398 
P. C. 

(11) Permaul v. Pottee, (1861) M.S.D. A. 
284 . 

(12) ‘’What should not be doitb, yet being 
done, shall be valid.’* 
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in procedure not aflectiny* the essential piinclpl(‘. 'L'lie Indian Legislature has 
inserted sucli saving clauses in several of its acts, as for instance in S. 87 of the 
Registration Act which provides that nothing done in good faith pursuant to the 
Act or any Act thereby repealed, by any registering officer shall be deemed 
Invalid merely l>y reason of any defect in his appointment or procedure. L) So 
Lord Mansfield said that there was a known distinction between circumstances 
which are of the essence of the thing required to be done by an Act of Parlia- 
ment and clauses merely directory ; between a restriction and a moral precept 
only. 

The principle is frequently applied to cure formal defects in matters relat- 
ing to marriage and adoption. 

727 . As regards adoption, it has been held that the maxim is applicable only 
to cases in which there is neither want of authority to give or accept, nor 
imperative interdiction of adoption.” ‘Tn cases in which the Shastra is merely 
directory, or only points out particular i)crsons as more eligible for adoption 
than others”, ^ nr where it luescribcs a form or pro( edure vithout iirescribing 
any penalty for its non-observanr(^ the maxim ma>' be usefully and properly 
applied if the moral precept or recommendation is disregarded or the procedure 
is not strictly complied with. As Sir IM. Westrop]) pointed out, in the 
maxim fieri non clehuit factum valet, on the one hand, factum' must 

not be understood to mean a transaction which is a mere nullity ; nor, on the 
other hand, should ''debuit' be read as if it were '' posuit'\ So Mahmud, J., 
said: ‘‘Now', in the case of adoption, there are of course, formalities, ceremonies, 
preference in the matter of selection, and other points, wdiich amount to moral 
and religious sujfgestions. Such matters, speaking generally, are dealt with in 
the texts in a directory manner, i elating to \vhat I may perhaps call 
the Moduli operand f ot adoption. To such matters, which do not affect 
the essence of the adoi^tion, the doctrine of '^factum valet' would un- 
doubtedly apply upon general grounds of justice, equity and good con- 
science and irrespective of the authority of any text in the Hindu Law 
itself. There may, indeed, be cases where the express letter of the texts 
renders that which would, in other systems, be regarded as a matter of form, 
a matter of imperative mandate or prohibition affecting the very essence of the 
transaction. . . , There may, of course, be definite texts of the Hindu 

Law of adoption itself which, though, relating to matters of form, would be 
sufficiently imperative to vitiate an adoption in which they have been disregard- 
ed. But unless such texts are express and undoubted in their meaning, 1 would 
apply the doctrine of fictum valet to adoptions which, having been made in sub- 
stantial conformity to the law, have infringed only minor matters of form or selec- 
tion. ” So it was held that since the adoption of a daughter’s son is incestuous 
amongst Brahmins, such adoption could not be legalized by the application of this 
maxim, So when the Mitakshara widow adopted a son without the express 
authority of her husband, the court held it to be an adoption “ wholly illegal and 
invalid, null and void ” and such as could not be condf)ned by the application of 


(1) R. V Loxdale, 1 Burr. 447 adopted by 
Tyndal, 0. J , in Southmnptm Dock Gv,, v. 
Richards, 1 Scott, 329 

(2) Wright v Horton 12 App Cas, 371 ; 
Bosanqnet v. Woodford, 5 Q. B. 310 

(3) Mangala v. Dinanath, 4 B L R. 
(0. C.) (721 * 

, (4) Lalcshniappa v. Bainam^ 12 B. H. C. 

R, 364 (397, 398) ; Oopal v. Hanmant, 3 B 

a. H. C.— 26 


273 (293, 294). 

(5) Lakshniappa v Bamava, 12 B. H C. 

R. 3i34 ; Gopal v. Hanmont, 3 3 278 

followed in Sri Bilusu v Sri Balusu 22 M 

P. C Non debnit ** should not be done ; 
“ non>posuit** not possible to be done 

(6) Oanga Sahoi v. Lekhraj. 9 A. 263 (296, 
297). 

(7) Bhogmdh Bni v, Hnnumant, 3 B. 298, 
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the nuixiin. On the other hand where iui net is merely sinful but not illegal, 
it is a fit subject for application of the rule. As such, it was held to justify the 
adoption of an only son wliich is condemned, though not prohibited under 
sanction. (2) 

728 Referring to tliis maxim, the Privy Council observ^ed : ‘'That unhappily 
expressed maxim clearly ciuses trouble in Indian courts. Sir M. Westropp 
is quite right in pointing out that if the factum, the external act, is void in law, 
there is no room for the application of the maxbn. The truth is that the two 
halves of tlie maxim apply to two different departments of life. Many things 
which ought not to be done in point of morals or religion are valid in point of 
law. But it is nonsensical to apply the whole maxim to the same class of 
actions and to that what ought not to be done in morals stands good in 
morals, or what ought not to be done in law stands good in law. Sir M. West- 
ropp has, not without cause, reduced the ambiguous maxim to its proper 
meaning. Their Lordships then upheld t^o adoption on the ground that there 
was no obligatory prohiintion against it. The same high tribunal in another 
case refused to give efiect to the injimction contained in the two treatises 
on adoption, that a person wishing to adopt should adopt in the first instance 
his brother’s son if available, holding it as merely (binding upon the conscience 
of the adopter and as not being so imperative as lo have the force of law the 
violation of which would invalidate an adoption, 

729 . The same principle would support the adoption of a married man of 
advanced age (;r of one not otherwise a proper person for adoption and 
would repf'l any ol)jection on the ground that the adoptee was the 
eldest, llu' youngest, or llie only son or that the adopter had previously 
agreed to adopt one l)oy and then eapriciously adoi)t(‘d another, or that the 
adoption was made in any of tlu‘ circumstanees mentioned in the section. 

730 . i'he question whellicr a widow pregnant in concubinage can make a 
Adoption by widow valid adojnion witliout expiation for her uncliastity was 

pregnent in con* answered in the negative by Norman, J., in a case in which 

cubimge. liowever he completed that finding with a finding that 

there had been in fact no adoption at all. The validity of such an adoption 
may be challenged by tlie reversioner as it vitally affects his interest. (^) 

731 . Among the Mahratta J^rahmins a widow on attaining puberty cannot 

Adoption by unton- any religious act and therefore cannot adopt until 

Bured widow. undergone* tonsure. (10) The validity of an adop- 

tion uas challenged on lliis ground. The court found 
that some w(*i(' < ousulted as to wh(*ther an unlonsured widow 

could adopt and nu making ( ertain expiatory gifts, she was pronounced 

competent. The court lield it to be sufficient to validate the adoption as 

"even if other Shastris were C)f a different opinion, it would be a delicate 


(\\ Bnmv. Behr.ri Lol, 1232 A 3 

(896, 8P6) F B. 

ITafivmnn v Chirni, 2 A 164 F B. ; 
Bpni Pmand v. Ilrrdai Bibi, ' 4 A. 67 F.B.O A 
Sri Bnluffu v Sri Brlum. 22 M 398 (423) 
P. C. ; S C 21 A 460 (4«7) P. 0. 

(3) Sri BaJusu v. Sri Bahtsv, *22 M. 398 
(423) P.O 

(4) Wooina Daee v* Gohoolanundy 8 C. 687 
(697. 698) P.C. 

(6) Dharmav, Bawhrislim^t 10 B. 80 (86) 


(6^ NinihaBfar v. JayavantraVt 4 B.H O.H 
(A.C.) 191 a95P 

(7) Dhrrmn v BovfJfrishno,, 10 B. 80 86) p 
Lo.kshmappa v. Borne, Va^ 12 B. H. 0. R. 364 
( 398 ). 

^8) So.yamoloM v. SavclamMii^ 6 B L. R. 
862 ‘ 370) cited but. neither followed nor dis- 
oUBsed in Keri v. Mofieeram, 13 B. L. R: 1(14) 
F. B 

(0) KaU)Va v. Padapnt I B. 248, 

(10) West & B. H. L. p, 998. 
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bribe. 


task fui the* coiul to decide between eMiiliictin^ upinions upon such a guestu)!! 
of ecclesiastical etiquette.” 

732. West and Buhlei state tJi<it .i woman who is afdicted with lei,)rosy, 

^ . ,, .... (2) is unchaste and is pregnant in concubinage i‘^) cannot 

tlons adopt, though she may do so after removal of the sin by 

penance. But a person himself incompetent to perform 
a religious act may do so through a delegated Brahmin priest, 

733. So again, while the giving of a bribe to the natural father to secure 

Id t\ th tfh his son is now botli illegal and opposed to public policy, 

brib^*^ does not vitiate an adoption already made though the 

payment itself is illegal. ‘To go further and lay down that 
the adopted son s status itself is affected thereby, w ould be to confound t\vo trans- 
actions which, in the eye of the law, are independent of each other, since the 
transaction of the gift and acceptance which effects tlie cJninge in the status 
of the son, is clearly separable from the agreement or payment \vhich the law 
prohibits.” 

But the result might be different if the adoptee complained of a status 
forced on him by his father being moved by mercenary motives. 

3©* An adoption is irrevocable but the 
rij>hts thereby acquired may be limited or 
postponed to any reasonable extent. 

Illustratvms 


{a) A adoptB U on condition that it shall be void on the birth of a son to A. The condi- 
tion is invalid as an adoption when once completed cannot be revoked (’') 

(6) A Hindu widow in possession of her limited estate adopts B on condition that A shall 
have full power of its disposal during her life time The condition is invalid for it creates 
in A an unqualified power of disposal. 

(c) .1 adopts JJ on condition that A shall oontinue to manage her ostato during her life' 
time. The condition being leisonable is valid, 

id) A directed in his will that his wile B should adopt a sou whu shuuld take one third 
of his estate giving two- thirds to his wife and daughter. A adopted C. C if; bound by .Pi> 
direction, 

(e) A adopts B on condition that B shall nut ‘.ull for parbtti"ji during d’s life time. B 
is bound by the condition as it is reasonable 

Synopsis. 

(1) Gonditional adoptions i734). (2) Ante-adoption agreements^ 

hotv far valid (735-737). 

734. Analogous Law. — An adoption may be void or invalid, in which case 
there is no legal adoption ; but an adoption which is legal and complete cannot 
be revoked or cancelled at the instance of either a party or by consent of both, 

(1) Bavjiy.LaliShnii Bah 11 B, 881 ^395;. Sant Smyh v Mulo, 17 1. C. 86u (P ) 

(2) West & B. U. L., p. b98. l8) 1‘unhottam \ . ltaK}maba%, Ho Bom. 

(8) Citing Moniraiii v. Ken, 5 C. 77b L. R 57, 

P. 0. But all this case la>8 down is that a i9) Visalakshi v. Sivaraniient £7 H. 677 

widow inheritiog her husband*? estate cannot F. B. contra v. Bakhmabot, 16 

be divested of It by her subsequent unchastity. Bom. L. R 57. 

(l) Indronioni v. Behan Bat, ^ C 770 (10) Bachoo v. Mankorebai, 31 B.873 P. C. 

(774;1 P. C. TuclsiDassv. Madan^^tiQ C Surendra y, 

(6) A son bought *’ is not recognized Kalachand, li C. W. W. 668 : Lak&hmi v, 

in the present ago \or Kali Xug) Eshan Subramanija, 1‘2 M. 490 Norayanasami \ , 

Kishore y> Jdunsh Ohtinder, W. R. 3B1. Jlaniosami, H M 17 J. 

(6) ^teruyappa v. ^ayappa^ 29 H. 16J 111) K^rub r Pavx.ic>i,i, VI 11, L K 

<164)1 Si Han/taViSe B m (170,166). 
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since adoption, like marriage, creates a status which cannot be annulled 
save as provided by law. As such it is not open to the natural 
parents of the adoptee or the adoptee himself to renounce the legal status 
conferred on him on adoption though he may give up liis right of inheritance. 

And before his adoption it is open to his parent to enter into a binding 
agreement limiling oi postponing his right thereto. If his right is so qualified by 
the terms of the authority of the Jnisband which empowered his widow to 
receive him in adoption, then the authority being conditional, lie is bound by 
its terms and he cannot be heaid to question its legality or justice, 

736. He is also bound, though not to the same extent, by an agreement 
made with his natural father as a condition of his adoption that his adoptive 
mother should continue to retain her limited estate during her own life-time, or. 
in other words, relegating his right as son to that of a reversioner, He acquires 
his status because his fatlier submitted to the agreement. He cannot have the 
benefit of his status without submitting t ) its condition, provided it is reasonable 
and not such as might deprive him of his entire inheritance. As Farran, J., 
said: By Hindu Law an infant will be bound by the act of his guardian when 
bona fide and for his interest, and wher it is such as the infant might reason- 
ably and prudently have done for himself if he had been of full age, fmt not 
wliere the act ap])ears not to have been for his benefit, unless he has ratified it 
on reaching majonty. 1 cannot but think that this principle ought to guide the 
courts in considering wiiether agreements like the one under consideration can 
be upheld or not. If the stipulations are unreasonable, such as giving to the 
widow an absohilc power of disposition over the propel l>'. they should be 
rejected as ultra vires of the lather ; if reasonable, such as only to define and 
limit tlie son’s enjoyment of the property, they should be upheld. ” 

736. As pointed out by a Madras Full Bench : The validity of the adop- 
tion, if legally made, is quite independent of the validity of 'any agreement as 
to the property. If the agreement is such as to be inconsistent with the 
fundamental idea underlying adoption and the purpose for which it is 
sanctioned under Hindu Law, as for instance, if it deprived the adopted son of 
all right to the property of the adoptive father and so left him without any 
means of performing the necessary religious offices towards the manes of 
his adoptive father and his ancestors, it may w^ell be that the courts will 
regard the condition as essentially repugnant to Hindu Law, and would refuse 
to uphold it. But it w^ould seem that a fair and reasonable disposition of 


(1) 2 Dig. Ill ; 2 Scr. H. L. 108 ; Haebat 
Uao V Govind Bao^ 2 Uorr. 75 , iSiilchbabc v 
GuinanSmgh, 2 A. 8ob, Sadashiv v B, 

H.0.1^. l90; Chinfi/, v Dhondit, lb. p. note 
ia), Bavji v. LakstDnibai, H 13 (661, (adopter 
estoppea) , BhadKi v Indra Kunwar, lb G. 
556 v564‘ G • Btiii/jendra v. Aiiiarendm, ^6 
G i^.O/Diwahar Bao ^ Cbandau Lat» 

C ^U1 ,2yjb) P.G. 

til) Buvee v UiipslKinkar, 2 Borr. 718 v729); 
Ba'ArinJma v. Savitri>bait 8 B 64 vS7)’ Mahadu 
y.Bayajb, liiB 289 (241, i<i45). 

{d) La^shmi v Subrumanya, 12 M 490; 
Butayanasaim, v. Baniasami, 14 M. 172,* 
Gaupati V Savithri, 21 M. 10,* Jhalla v 
Ballury, 31 M. 44o (46U) 

(4) VinayJi V. Govindraoi 0 B. H.C R.(Ao) 
t24; V. B H 0. R. 199 ; Eadha^ 


Oat V. Gancbk, 3 B 1 (6) ; Bavji v. Lahshmi’ 
Ba%fll 13.331 vlOO, 401) explaining dictum of 
P G. in Bamasawm v. yeiikataravianaiyan,^ 
»i. 91; Vyasacharya v. VenkuOah 3/ B. 251 ; 
Venkappa v Faktrgvwda, 8 Bom. L. R 846 ; 
Per beamaL, J , in Pirsab v. Gurapm, 88 B. 
2-^7 lc‘*ntra by the same learned Judge in 
Vyasdchanja v Venkubci^ F. B muet be 
taken as corrected in supia) ' Badhabi v. 
Damodar, (I3'i8) BP.J. 9 proceeded upon the 
construction ol thedeedwhtou made the widow 
maliki '■ V'tSLdak&jA v Stvaramien^ M. 677 
(535) F. 13. overruling Juymnadha v, 
Papanimot 16 M 4( 0 

(6; Bdi'p V. Lakhshmihai , il B. 881 (408/ ; 
Pursh'Atam v. Bakhmabai^ 16 Bom. L. R, 67 
(60.) 
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the property is not essentially repugnant to Hindu Law, (;r the purpose for 
which adoption is allowed, and is nowhere forbidden by that law.” H) 

737. So the adoptive father may validly stipulate with the father of the 
adoptee that the latter shall not call for partition during Jiis own life-time. ^2) 
So again he may before or at the time of adopting a son, gi\^e a portion of his 
ancestral property to his daughters which the adopted son cannot resume. 

Of course, he who relies upon a condition as qualifying the legal right of the 
adopted son must prove it by as strung evidence as is necessary to establish a 
nuncupative will. 


40 . 


DvamuBhyEyan 

adoption. 


A son may be given in adoption on condition that he 
shall be the son of both the natural and the 
adoptive fathers Such a son is called the 
DvivniishyayaiL 


Synopsis. 

(1) Texts on Dvamushyaycui adop- (3) Gonditioyis of Dvainushyayan 
tion (738-739j. adoption f741j. 

{2) Evolution of the laio on the subject (4J Local varieties f742-744j. 

(740) 


738. Analogous LlW.—The Mitakshara devotes one whole section to the 
rights of the Dvamusliyayan son, or the son of two lathers. Hut the son there 
intended is the Kshetraj or the son of the wife who is so defined: — 

“ If tha husband’s brother, or othor person duly authorized and being himself destitute 
of male issue, proceed to an intercourse with the wife of a ohildless man for the sake of 
raising issue both for himself and for the ther the son, whom he so begets is the child 
of two fathers and denominated Dvamushyayan. Ho is heir to both, and offers funeral 
oblations to their manes 

This is the prototype of the modern Dvaniushyayan who owes his existence 
originally to the procreation by Niyoy or appointment. As this practice became 
obsolete, the DoamusJitjayan lost his original character, giving place to his 
modern analogue, which was originally sub-divided into a NUya or permanent 
or absolute, and an Anitya i,e., a temporary son of two fathers. 

739. The difference between the two is thus explained in the Dattak 
Mimamsa. “Sons of two fathers are of two descriptions — those abso- 
lute sons of two fathers, and those incompletely so. Of these those are 
named absolute Dvarnushyayans who are given in adoption with this stipulation, 
this is son of u$ two (the natural father and the adopter). The incomplete 
Dvammhyayam are those, who are initiated by their natural father, in cere- 
monies ending with that of tonsure, and by tlie adoptive father, in those com- 
mencing with the investiture of the characteristic thread. Since they are initia- 
ted under the family names of both even, they are sons of two fathers ; but 
incompletely so. Should a child directly on being born, be adopted, ab his 


(1) Visalakshi Sivat'atnien, 21 M. 677 
(687) P B. 

(* 2 ) Kvrnt v. PancJiam, 12 N. L. R, 29 
(84). 

(#J) Basava ^ . LinyanmuJa, 19 B. 128, 

(4) Imi'it Keo'mecit 7 rtcep Kora in, 6 C L 


K. 76. 

(5) Yaj. 1 69. 70. 

(6^ Mit. Ch. I. S. X. To the same effect 
Manu IX 182. 

17) Mit Ch. X S X 3 
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inilialioii uiulei both lamily names would be waiitiiij^, he would i)artake only 
of the Janiily of the adopter. ’ 

710. The author of Dailak Chandnka recommends such an adoption to 
remove the objection to the adoption ol an only son as entailing extinction of 
the lineage of the natural father and this view received the sanction of the 
court in an old case ; but the validity of tlie adoption of an only son has been 
since otherwise settled, and the temporaiy son of two fathers has gone with 
the reason which resiiictcd adoption whthin the narrow limits set out by the 
Dattak Mimamsa. 

Even as regards the ‘Vcrpetual Dcamvshyayait ’ only the term remains, 
but its connotations have so materially changed tJiat there is notJiing but an 
identity of name to connect the new Dvauiashyayan with his pristine prototype. 

711. Conditions of a Dvamushyayan adoption. — The Dvamushyayan son 
or son of tw^o fathers is a modern relic of the old but noW' obsolete institution of 
Miyog. As such, he has passed througli four stages. In the first stage, he was 
the Kshetraj son of the w'lfe who belonged both to the begetter as well as to his 
mother’s legitimate husband, the rule being that if anyone sows on my 
land, he shares ihe. crop with me. In the second stage he was the son of Niyog 
or a relation ui a priest appointed to procieate him on the wife. In the 
third stage he being the only son of his father, he w^as permitted to 
be shared by his brother wdio w’ould have formerly been entitled to 
the Niyog company of his wdfe and who, therefore, was entitled to a share 
in his l)rother’s son e\en thougJi begotten by him without his asssist- 
ance. In tlie fourtli and present stage he is merely the son of tw^o fathers 
whether these be brothers or not and the only condition required for their joint 
paternity is that they should, before the adoption, have agreed to treat the son 
as the coniinon son of both. Such an agreement may be express or implied, 
but it caiinoi be presumed from the mere fact tliat the adopter was the full 
brother ol the lather 1*-) Not only the brothers l)ul their widows may adopt a 
Dvamushyayan, b) 

712. Though the practice ol filial partnerships is on the wane, the 
reported cases show that it is not yei dead, and amongst certain people as in 
the case of Nambudri Brahmins of Malabar it appears to be the usual form of 
adoption. It is practised amongst Lingayats whether the brothers a?re joint 
or divided and in the southern districts of the Bombay presidency and is 
not unknown in Bengal, tlie United and the Central Provinces. 1^^) 


(1) Datt, Mim. VI (Suth) 85: DatL. Ch. cited as an authority for an ex^rreas agree- 

1-28 (Suth) 114 uieut, but that case does not support the 

(2) Datt Ch.l 28 (Suth) lU. \iew thac the agreement should he exorsas. 

(8) Shumshere Mall v. Beng. (7; Krishna Pare tneshn, h. 6dT. 

8. H. 216 : 6 l.D (0 S ) 623. (8) Vasudsvan v. Secretary oj StatCt 11 M. 

(4) SoManu (IX-182) ‘'if among several 167 (167. 178). 

brothers 01 the whole blood one has sou born, (9) Basava Lmgangattda% B. 466; 
Manu pronounoes them all fathere of male Chenava v. Baaangavda^ 21 H. 10 5 
issue by means of that son/’ There is no (lu) Steele, L. C. pp. 45, 47, 183, 884 ; 

such presumption now for the six. pie reason Basava v. Lingangauda, 19 B. 428 (466, 467) ; 

that there oan be no partnership in a wife. Krtshm y. Parameshrit 25 B. 687 (548), 

(5) Woo^ia Dei v Gokoolanutul 8 G. 687 (11) Nil Madhuh v. BishuttiLer, 18 M I. A. 86 

(698) P. 0 ; Behan Lai v. Shib LaL 26 A. 472 (100, 101) 

6) LaitiJiiiJiitrao Y Yenkal^ah, 4113 315 (12) Behari Lai Shib Lalt A* 

(840^841); BucJira^ v. Bhimmc\ 42 B. 277 (13) Laxini Bai v Sbyi Krishmt (1877) 

(279) mSvhicb 4l B. 316 ite followed hub C.PX.B,; Ft. 8y Nb, 6C(. 
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743. Though J )vaiunshyayan ordinarily confined to ilio adoption of a 
brothers son still this is not necessary for any two persons may agree to hold a 
son in common (1) provided they follow the form and condition which are the 
same as in the Dattak adoption. <2) 

744. A peculiar custom was proved to exist amongst the Pait^hts of Gaya 
Customary Dvamu whose son on adoption continues to retain his rights in his 

shyayan. natural family. 

Rights of a Dvamu- Ihuvnusihyayan is entitled to inherit 

shyayan. in both the lamilies of his natural and adoptive 

fathers 


746. Analogous Law. — (l) The Pvamusliyaijnn\^ right of inheritance to 
his two fathers is tims set out in the Dattak Cliondrika: — 

“The son given, who is a Dvamushyayan, if both liis adoptive and natural 
fathers have no otlier male issue, takes the whole estate of both : one adopted, 
where legitimate issue of tlu^ adopter existed, does not participate in the estate 
of the adopter ; hut a legitimate sou, being born, to the natural father subse- 
quent to the adoption, the adopted son takes half of the share of a legitimate 
son. It however such issue lie subsequently born to the adopter, the adopted 
son in question takes half of the share which is prescribed l)y law for an 
adopted son, exclusiwly relat(‘(l to liis adojitive fatluT. where legitimate issue 
may be subsequently boin to that person. ” 

If his two fatluirs liolh have legitimate sons he olfers no oblation to either 
but takes ‘'a quarUn of tlic share allotted to a U'gitimate son of his adoptive 
father.” 

746. The Dvamushayan son l)eing the son of two fathers, it follows that 
lie possesses all tlie riglits and is eciually subject to all the obligations of a 
son, in the two families. Rut as r(‘gards his status in his adopti\T' father s 
household, his position is different to that of a Dattalc son, since his ov n sons 
revert to his natural family, 

His own mother remains his heir and may succeed to him in the absence 
of nearer h(‘irs. 


4 - 2 . ( 1 ) 

Kritrim (adoption, 
following rules 


Customary adoptions, — A husband or wife may 
adopt a Kritrim son to himself or herself cither 
jointly or separately in accordance with the 


{a) The adopter must have no son, grandson or great- 
grandson living at th<' time of adoption. 


(1) Sutberland’a Synopsis 6tb Head. Patt. 
Mim VI 41 (before quoteH) ; T att- Ch II 86 
(2i Krishna V. Pore B 537. 

(3i Lachnnn Lai v. KarJiaynhl, 22 C. 

609 R C 

(4) Datt. Chand. V-BB. 


(b) Mayukh, Ch 4 S V §§*24.26 citing 
Vashieth quoted in Mit. II 1 55 (Mandlik) p. 
60. 

(6) Woovw. Dddd V. (loh)cl(mmi , 8 0. 687 
(698) P C 

(7) Bclm'i Lai v. SMb LoL 26 A. 472, 
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The adoptee may be an adult and married. 

Roth he and hi.s parents must consent to his adop- 
tion. 


(rf) A husband or wife may adopt jointly, or they may 
each adopt a separate son. 

(r) The son so adopted is the son of tiie adopter, even 
if she be a wife or widow. 

(/) A wife or widow may adopt a son in her own right» 
and without the assent of her husband or his 
kinsmen 


(,ff) Any relation, or a stranger may be so adopted, 

(2) Such an adoption can only be made in tlie INjithila 
Province and the districts adjoining it ; in the Punjab, and else- 
where if permitted by custom. 


llliistratwn. 

A ia the father of H, D adopts A as his Kritrim son The adoption is valid. 

InddenU of a 43. A Kritrim adoption is subject to 

Kritrim adoption, the followinj^ incidents : — 

(1) The adoption is concluded by contract, np^ceremony 
being necessary. 

(2) There is no restriction as to the qualifications of the 
adoptee e^^cept that he should of the same caste as the adopter. 

(3) For the purpose of marriage his Sapinda relationship in 
the family of his adopter extends only to three degrees, d) 

(4) He docs not assume the surname of his adoptive father. 

Synopsis. 

(1) History of Kritrm, adoption (4) Who can adopt ? (751) 

(747). (5j Relationship persmal (752). 

(2) Ceremonies necessary for (6) Adoption completed contract 

(3) Incidents of Kritrim adoption (753j 

(750). (7) QnaUfications of adoptee (754). 

747. Analogous Law. — The Kritrini <2) son of old was a recogni;?cd sub- 
sidiar}^ son like the “ Swayumdatt ” or ‘‘ Self given ”^on 
Itg history. from whom he was scarcely distinguishable except that the 

Kritrim was an orphan and was hired by the wealth of his 
adopter to accept his proposal to become his son, while a Swayumdatt was 


(1) Subh. Note, p. 162. 


(2) Sk. .i^ri^made, a gon made. 
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one, who, being abandoned by his parents, did the same. Botli these sons have 
long since become obsolete, and the Kritrivi son wliose adoj^tion is recognized 
in Tirhut is quite a modern institution engrafted on the old texts and said to 
fl )W from tlie al)solute incompetency of a widow to adopt to her deceased 
husi)and. “The practice (says Mr. Colebrookej of adopting sons given by their 
parents was there abolished l)y Shridult and P^ratihast, although the latter had 
been himself adopted \n that manner. TJieir motive was lest a cliild already 
recognized in one family, being again registered in anotlicr, a confusion of families 
should thence ensue. '‘^1 


748. 'Pile Dattak adoption liax ing thus become obsolete, a substitute 
had to be found, and it is thus justified by Vacliaspati Misra an author of 
paramount authority in the Mithila country in h\s J)v/aita NiVnay as follows: — 
"Its purpose, for the man, that ho may be excluded from the hell denominated ‘put* ; 
for the woman, that some one may exist, capable of performing her right of Sapindan, or 
association with departed ancestors. Should individuals, capable of promoting these objects 
exist, a son must not be idoptod.” (6). 

The right of the widow to adopt a son of Iter own is justified on tlie ground 
that he is necessary for the performance of her Karan or th(‘ rile of 

association with departed ancestors, the observance of which on the 11th day 
from Jier death exempts the other relatives, who are unable to celebrate such 
ceremony, from observing m her honour (as otherwise they would have to doj 
twelve monthly funeral repasts. 


749. l^he 
Ceremony. 


ceremony of Kritrnn (vulgarly) called Karta puira is thus 
descril)(‘d by Rudradhar in his bndluvwek, a treatise on 
Kritrim adoption: — 


an auspicious time, the adopter of a son. having Ixithed, addressing the 
person to l)e ado[)ted, who has bathed, audio whom he has given some accepta- 
ble chattel says, ‘ Be my son. ’ ‘‘Ke replies T am become your son.” This giving 
some chattel to him arises merely from custom. It is not necessary to the 
adoption. The assent of both parties is the only recfuisite. and a set form of 
speech is not essential.” 1^) 


750. Incidents of Kritrim Adoption. — 'Inhere can bt‘ no adoption in any 
but the Kritrim form in Mithila The leading features of this adoption present 
such a striking contrast with the orthodox Dattalx adoption in vogue in the 
rest of the country, that it is apt to be looked upon as no adoption at all, but a 
kind of affiliation wliich persists ex erywhere in spite of the law against it. 


761, 'Phe first essential feature of a Kritrim adoption is that the Hindu 
Widow mav adont widow may adopt a son to herself with or without the con- 
sent of her husband, but in cither case, slie can only adopt 
to herself and in no case does licr adoptee succeed to any but lier exclusive pro- 
p ertv . Ttte consent of the husband does lujt make liis wife s adoptee his own. 
Similarly, the husband may adopt a son to himself, and in that case he remains 
his own son, the relationshii> so created being in such case personal to tlie 


(X) Datt Mim. X-16 (Sut,h) 4. 

(Sf) Mr. Sutherland questions the correct 
nesB of Mr. Colebrooke’s statement. See Note 
16 to hiB Datt. Mim. (Suth) pp 160, 161 
(8) Nvjnd Bam v. Kashee Punde, 8 Beog. 
8. R. 810; 6 1. D (O, 8.) 906 

(4) W. Maon H L. case 26 pp. 173, 
174 in wbioh the pandits hold the Krithn 

G, H, C.— 27 


adoption to be ‘‘ in consonance to the 
doctrines of the learned Vdchasptti Misra 
and others, whose works are current in 
Mithila 

(6) Sutb.Note 6 10 n itt. Mira, pp 156,167. 
(6) Sutherland’s note 16 to D.itt Mim , 

p 161. 
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contracting parties: the son so adopted will not be considered the grandson of 
his adopter’s father nor will his own son be considered as the grandson of 
his adopter. 

762. No relationship obtains between the Kritnmson and the father of 
Belationship per the adopter, from whicli it may be inferred that such 

BonU adopted son is not entitled to inherit to him and a fortiori 

to his adopter’s coll iter.ils. The adoptee is not considered a member of the 
adopters family. He does not assume the surname of his adopter, or 
forfeit his claim to his own family, 

763. No ceremonies are necessary to complete this adoption which is com- 
Adoptlon completed pleted on contract, the adopter agreeing to take the adoptee 

by contract. and tlie latter offering himself in adoption, If he is a 

minor and cannot give himself away, then the consent of his parents is 
necessary, 

764. There is no restriction on account of age or the previous marriage 

Age £.nd relation or relations’np of tlic candidate for adoption, tlie 

ship immateiial. only condition necessary being that the adopter and the 
adoptee must belong to the same caste ; otherwise, his previous marriage or the 
face tliat lie is the only son or the sister s or daughter s son of tlie adopter is 
no obstacle in tJie way of his eligibility. In fact, according to the Dwaita 
Panshisth of Keshab Misra a man is free to adopt his own brother 
and even his own fatluir and this is not merely a pandit’s liyperbole, for, he 
says ‘‘ wlien a father, a brother, or the like has been adopted as a son, the in- 
vocation to the adopter at a solemn obsequies is by his new relation of father, 
not by that of son or brother.” (9) 

4-4. A Kritrim son becomes entitled to 
^ *^*’1**^^'“ the following rights in consequence of his 
adoption ’• — 

(1) He succeeds botli to his father and the adopter. 

(2) He acquires no relationship with his adopter’s father. 

(3) He docs not succeed to his adopter’s collaterals. 

(4) If adopted by a wife or widow, he succeeds to her 
exclusive property havinj^ no right in her husband’s estate. 

Synopsis. 

fl) llighta of inharitoMce (755). (3) Jain adoptions (757-759). 

(2) Kntnni adoption in the Punjab (756). (4) Burmese adoptions (760). 


(1) Sreenarain v halini Norain, ii lieng 
8 R. 29 ; G 1 D. (O.S) 380 (381) ; Collector of 
Tirhiii v. Ilnropershod, 7 W. R. 600 ; Shiboo 
Koeree v. Jogun Singh, 8 W. R. 165, 

(2) lb., p. 168. 

(8) 1 W. Macn. H. L., p. 88; Luchmm v. 
Mohunlall 16 W R. 179 (180). 

(4)2 W. Maon. H. L case 16, pp 178, 

(6) Ooman Dut v Kunhia, 8 Bang. S. R. 
192 ; 6 I. D (O.S.; 820 ; Shihkeree v. Joogun, 
S. W. R. 165 U68). 

(6) Ooman Dut v. Kunhia, 8 Becg- 8. R 
192 (199); 6 1.l). (0.8 ) 800 (826); 1 W Maon. 
p. 64. The fact that a man may adopt his 
own lather shows that age, relationship and 


murriage are equally immaterial. 

(7) Purmesaur v. Hunooman,^ Beng. 8. 
R. 235; 7 I D (O S.) 848. 

(8) 1 W Maon. H L . p. Ooman 
Dut V Kunhia, 3 Beng 8 K. 192 (199); 6 I. 
D. (0.3.) 820 (826). In Bunjeei Suigh v. Obhf/a 
Narain, 2 Beng. 8 R 816; 6 1. D, \0 8.) 697, 
tbe Pandit in the Mithila case erroneously 
relying on Baudhayan opined against ; the 
adoption of an elder brother. The '^se 
being an adoption recognized by law and 
not merely an afhliation extant in spite of 
tbe law, a Kritrim adoption once completed 
is as irrevocable as any other adoption. 

(9) Cited in Oomm Dut v. Kunhia^ 8 Beng. 
8. B. 192 (199). 6f. P. (0. 8.) 820 (825). 
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766, Analogous Law. — A Kritrim like a Dvainushyayan is really a son of 
two fathers. While he contracts himself to be the son of his adopter, ho does 
not cease to belong to his natural family in which he continues to enjoy his 
ordinary rights. And being the son of two fathers, he inherits to botli and is 
entitled to perform the obsequies of both his natural and adoptive parents. 

766. The simplified Kritrim which merely created a personal relationship 
between the adopter and adoptee has become customary 
Kritrim Pon- Punjab (1) and Burmah (2) where its incidents 

ja an nrma . mainly tliose of the Mithila Kritrim, tlie adoptee 

becomes the son of the adopter but can claim no relationship l^eyond him and 
cannot succeed to any one save his own adopter. He has no right of collateral 
succession. Similar adoptions are practised by the Gayawal and tlie 
Nambudri Brahmins 


767. Jain adoption. — Occasional references liave already been made to 
the law of adoption by Jains. But this important community thougli nominally 
Hindus, are dissenters from Hinduism and tlieir law of adoption has 
consequently none of the religious associations of tlie orthodox faith. Tn their f 
case adoption signifies nothing more than tlie appointment of an lieir. No J 
ceremony beyond that of a gift and acceptance is essential to their adoption. 

The Jain widow is entitled to adopt without any autliority, express or implied, 
of her husband. And as regards the adopted son, she is free to adopt one 
who is married and has children of his own. The Jains are subject to no pro- 
hibition as regards the adoptee, (‘*^1 being free to adopt a sister’s son or a 
husband’s brother, A Jain retains this custom of adoption even upon his 
conversion to Vaishnavism and the same custom applies equally to Jciins 
of all sects whether Agarwala, Churiwal, Khandw^al or Oswal.(^^) But in 
Bombay, the Hindu rule That ihv husband’s pow er of adoption cannot be 
delegated to anyone else except hiswddow, holds good. And the rule that as 
between two or more co-widows the right to adopt belongs to the senior widow 
applies equally everywhere to them. 


768. Members of the Jain community are to be fouud scattered all 
over India. As such, they have naturally assimilated 


Jain ceremony. 


local customs as regards the ceremenies and rituals of 


{DBaij^athy Shamhoo, (1908) P. W. R 
68 ; Jkvomtal v Jamm Das, (1913) P. W. K. 
882; 10 1. C 822. 

(2) Mashwe v Mashwe, (1910 1 4 Bur. L. T. 
168; 11 I, C. 776. 

(8) Lachman v. Kanhn.ya, 22 0. 609 P C 
(4j Suhramanyan v. Paramaswaranit H M. 

116 (124;. 

(6) Bhagwan Das v Rojmuh 10 B. H. 0 
B* 241 (262); Asharji Kw/vwar vMtipchofud, 80 
A 197 0. A. Bupchand v. Jambu Prasad t 82 

A. 247 P. C. 

(6) Bupchand v. Jambu Bar shad, 82 A. 
247 P.O.; LaJchmichcaid. Gatto Bed, 8 A. 

819. 

(7) Bhadrabahu Samhita iJ. L. Join) p. 
40, 41 ; Qobindan v. Gamahchand, (1833) , B. 
D A. B. 276 ; 8heo Singh v. Dokho 1. A 688 
P. C. ; Manik Chand v. Jagat ^attani 17 C. 
618. 

(8) Budmacormari v. Court of Wards, 8 C. 


302 P C ; Asharfi Kuniror v BupeJmuL 30 A 
197 0. A Bupchand v Jambu Barshad, 32 A. 
247 P C. 

(9) Sim) Smgh v Dakho, 1 A 688 P. C. ; 
Hasan Ali v Napanial, 1 A. 288: Lakhmichafid 
V Gait’O Bai, 8 A. 31 i* ,* Asharfi Kuar v. 
Bupchand, 80 A. 127 ; 6 A. Bupchand v. 
Jnmbu Btrshad, 32 A 2i7 P C. 

(10) Ha.ssan Ali \ Naciamal, 1 A. 288. 

(11; Nofbakchaitd v. Mumialal, (1909) P. R, 
96 

(12) Manikcha’nd v. Jagat Sete^ni 17 C, 618 
(18) Harnabh Bershod v. Mcndil Dass 27 0. 
879; Manik Chand v. Jagat Sattoni, 17 C 618; 
Sheo Sifigh v Dokho, 1 A. 688 P. 0 ; Uavmd 
Nath V. Gulal, 6 Beng. S R. 276 
(14) Bhagwan D'js v.BomuU 10 B. fl. C. R 
241 ; Amava v. Mohadgauda, 22 B. 416. 

(16) Ashf rfi KunW' r \ BupckainJ^ 30 a. 
297 O. A. Bupchand v. Jumbu Barsnod, 82 A. 
147 P. 0. 
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adoption. But as a rule the two ceremonies whicli this community everyAvhere 
regards as essential are, the giving and taking and tying of the fathers turban 
on to the son to be. This is intended to symbolize the transfer of paternal 
aiuhority from one head to another. Tlic ceremony of giving and taking is, 
of course, indispensal)l<‘ in all arloplions and these ceremonu's are concluded with 
distribution of cocoanuts and theotlu-r tokens of rejoicing. 


759. The Jains acknowledge' tlu' autiioriLV of a Digest of tl^eir laws 
contained in a work known as the “ Bliadrabahu Samliica ” stated to have 
been compiled m the ihiiaLcentury B. C., from whicii the following description 
of the ceremonies of ado[)tion is extracted. 


Bhadrabshu on 
adoption. 


39. Not having a son of their bodies, the parents should 
take a son in adoption Eor the adopted son like a son of the body 
servos the parents aiTectionately. 


iO. A Ronless man or woman takes a son in adoption. First take a writing (deed^ before 
witnesses, (sakshi) from the mother and father of the son to be taken in adoption. 

il 42 Having the writing attested by one's relations, and the people of brotherhood 
having had it sealed by the King’s ofdeers with the royal seal, they iniivte the men and 
women of their family and have music, dancing and singing along with auspicious intro 
ductory prayer. 


43. In a Jain temple they perform the auspicious ceremony of Dvarodghatan (opening 
the door) and other good deeds, (charity, etc) and place a pitcher of fjhcct SvasUk and instal 
the (liirii (preceptor) before the image of the god 


44-45. Having given the upper garment (wrapping cloth) and lower garment (loin 
cloth) for use in Worship in the temple and having rung the sacred bell, they return to theif 
house and distribute betel leaves and cocoanuts to the assen bled men Women should be 
presented first with saffron (for decorating the head) and red paint (lor decorating the feet) and 
a bodice should then be presented to them. Having feasted, all the ceremonies of birth 
should be performed. 

46. The father of the boy should accept and keep the cap, cocoanut and one, two, 
three or four coins presented to him by the members of the brotherhood and others 

47. When giving and taking has taken place according to these rites and ceremonies, 
then the boy is said to be son of this man (the adoptive Bthor). 

48. And it is then alone that in works of state and trade the son gets recognition, and 
becomes entitled to land, villages, houses and other things. 

49. And then he (the adopted son) obtains ownership and respect in the world, on this 
samsakara (the birth ceremony being performed) and the mother and father are considered to 
be Bonful. 


760. Burmese adoption. — T'lie Burmese Buddhist Law recognizes the 
institution of adoption and presents some points in common and many 
points of contrast with the orthodox Daltak adoption, although the Keitima 
adoption is akin to the Eritrim adoption from which it has borrowed the 
name. The Burmese Law permits of the adoption of a child of either sex 
and with aJjsolule or only a qualified right of inheritance, i®) A Burman 
may make sucJi adoptions even though lie may have children of his own and 
the presence of his previously adopted children does not prevent him from 
making fresh adoptions, 

No ceremonies are necessary to complete an adoption, but what is most 
insisted on is publicity. (^) 

The Keitima adoption however requires the consent of the cliild’s parents 
and the taking him with the intention and on the footing that he shall inherit 


(1) lilt, crown; here it n eana cap. 

(2) Ma Me Gale v. Ma Sayi, 32 C. i*19 P C. 

(3) Tet 7 un v Ma- Ctoii-, 5L.B.R. 216 ; 8 
I 0 978 

' (1) MrtWfev.M'nl'w,(l872 92)L.B.K 100. 
(5, Ma b'hwe yin v. Ma Shive Nyun, 11 I.C. 


776 

l6) Ma Tticet V. Ma Me, 86 C. 978 P.C.; 

Cly% V M( ting Tim, 14 Bur L. K. 16 : Mein 
Gale V. Ma Km. U872 96; U B K Vol. 1I-8J. 

(7) Maung Thwe v. Mating Tun Pe, 46 0. 
1 (P. C.). 
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while the apattitha is merely a compassionate adoption of a foundling or a 
destitute orphan who possesses only a partial right of inheritance. But even 
an orphan may be made a Keitima son in which case his own consent is, of 
course, essential. 

An adopted son in Keitima form has the same right of inheritance as a 
natural son but may be disinherited under the Buddhist Law if he becomes 
an enemy of his adopter a salutary provision the force of which is recog- 
nized both in Madras and Bombay, and elsewhere. 16) 

Proof of adoption. . He who relies upon an adop- 

tion must prove it. 

(2) Where an adoption has the eitect of disinheriting the 
natural heirs, it must be proved by such cogent evidence as is 
sufficient to prove its fachiiii and validity and not merely its 
probability, due regard being had to all the circumstances 
including 

(a) its antecedent and attendant probability, 

(/?) the existence of a writing, 

(c) the conduct of the parties before and since the 
alleged adoption, and 

(</) its publicity ; and where the adopter is an illiterate 
widowi 

(c) the assent, intention and inclination of her husband, 
(/) the receipt by her of independent advice, and 
(V/) the effect of the adoption upon her rights. 

(3) Provided that where an adoption has been acted upon 
for a considerable time without dispute, the court may, upon 
proof of its foctmii presume its validity 

Illustration, 


A a young illiterate panlanashm widow has for her adviser her husband’s cousin B, She 
adopts his Bm C, C sues her for possession. The burden is on C to prove that A bad not 
been unduly influenced by B to adopt him. 

Synopsis. 


(1) Proof of adoption (761). 

(2) Strict proof essential (762). 

(3) No presumption in favour of 

adoption (763). 

(4) Evidence in ivritinq, value of 

(764). 


(1) Dbamma That Bk. 10 p 306 ; — Then 
eons and daughters of another person who 
shall bo publicly taken and brought up in 
order or with the understanding that they 
should be made children to inherit, they are 
called ‘ keitima* that is notoriously adopted 
children, Me Gale v. Ma Say% 32 0 219 
P. 0 

(2) Tet Tim v. Ma CJiakit 6 L. B. R. 215 ; 


(5) Antecedent probabilities (765-767). 

(6) Publicity (768). 

(7) Admissions avd conduct of the 

parties (169-774). 

(8) Independent advice where women 

adopts (775). 


8 I. G. 978. 

(8) Ma Tin Skive v. Maung Ka Gyi, (1897- 
1901) L.BR Vol. 11-142 
(4) Ma Ywet V. Ma Me, 86 0 978 P. C. 

(6) Ma Mye Me v. Maung Ba Dun, 11, 
Bur. L. R. 240. 

(6) Vedanayayay Vedovimal, 27 M. 691; 
Vedammol v. Vedanayaya, 81 M. 100. 

(7) Gangu v. OhandrabhagaOait 82 B. 276. 
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(9) Ancient adoptioiifi, proof of ^ less tion (784-785). 

difliGult (777-778). (13) Limitation for establishing 2 dop- 

(10) Estoppel bu representation (778- tion(7S6)* 

780). (14) Biorflcn of proof {7S6). 

(11) Estoppel }>u acquiescence (781- (l5) Adoption by f rated force, etc, ^7^9). 

782) (16) Wot king rules on the subject (790). 

\{l2) Limitation for challeiKjiug ado p- (l7) Pleading regarding adoption {7 9\), 

761. Analogous Law. —It has been seen that botli marriage and legiti- 
macy may be conclusively presumed ( 527-544) from certain facts and that 

they need not tlien be proved. Law recogni/.es these relationships as natural 
and the institutions of marriage and sonship as common to all mankind. And 
consequently it presumes what it regards as being in consonance with approved 
usage. But adoption stands on a different footing. It is a mere local relic of 
an old obsolete institution deriving its nourishment and support from tradition 
and usage. When asserted it has therefore to be proved like any other fact. 
There is no presumption in its favour, B) and on the other hand, in the case of 
a soilless man there is no presumption against it, though the degree of proof 
required to disinherit the natural heirs is naturally very high. (2) 

762. As adoption implies the introduction of a stranger into the family 

and reiiuires no writing or registration to complete it, but 
Standard of proof the courts enjoin a very high degree of proof akin to that 
necessary to establish a nuncupative will. 1®) So Lord 
Wynford delivering the judgment of the Privy Council regretted that an adop- 
tion could be proved by parol testimony of witnesses B/ and added: “But al- 
though neither written acknowledgments, nor the performance of any religious 
ceremonies are essential to the validity of adoption, such acknowledgments are 
usually given, such ceremonies observed and notices given of the time when 
adoptions are to take place, in all families of distinction, such as those of 
Zamindars and opulent Brahmins. Wherever those have been omitted, it 
behoves this court to regard with e.xtreme suspicion the proof offered in support 
of an adoption. I would say that in no case, the rights of wives and daughters 
should be transferred to strangers or to more remote relations unless the fact 
of adoption, by which this transfer is effected be proved, l)y evidence free from 
all suspicion ol fraud, and so consistent and probable as to give no occasion 
for doubt of its truth. ” (^) 

763. It is sometimes said that a childless Hindu anxious to be delivered 

from the torments of hell is naturally anxious to adopt a 
No presumption in son to free him therefrom (^1, and that therefore, there is a 
favour of adoption, prima fade presumption in favour of an adoption. But 
these remarks occur with reference to a second adoption, 


(1) Kishnrilal v.Chumiikilt 31 A. 116 (136) 
P. C.; Lai Kunu'ar v Chwanii LaU 82 A. 104 
(116) P C.; Iloja Gopala v Noitu, 81 M. 329 
Venkata V. Papnyya, (1018) M W.N 

828 ; 22 I 0 787 . 

^2) Sutroogun v Sahitm, 5 W. R 109 P. 
C cited and followed in Diwahar Bao v. 
ChnndanLal, 44 C 201 (210) P. C. 

(8) Imrit Kootmar v. Boop Narairh 


6 C. L. R. 76. 

(4) Sutreogun v. Sabiira, 6 W. R. 109 P. 
C. 

(6) Sutroogun v SMtra* 6 W R. 109 P. 
C cited and followed in Diwakar Bao v. 
Chondan Lai 44 C. 201 (210) P. 0 
(6» Huradhon v, Muihoranath, 4 M. I A. 
414 (425,410). To the same efieot Soondur 
Koomaree v, Ovdodhur, 7 M. I. A. 64 (04). 
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their Lordships holding that if a man felt a necessity for one adoption, there was 
a probability that on the death of the first adopted son, he would make another 
adoption, but this is very far from supporting a general presumption. As their 
Lordsliips observed in a later case : “ Much has been said of the old pre- 
sumption which arises from the religious duty which is upon eveiy childless 
Hindu to adopt a son. Their Lordships do not deny the force of that 
presumption, but they cannot shut their eyes to the fact that childless Hindus 
die daily without • having fulfilled this obligation, or made provision for its 
fulfilment after their death, In a still later case their Lordships referred 
to the dictum of Mitter, J., who had ascribed the institution of adoption to 
a religious instinct, holding that the subject of adoption was clearly inseparable 
from the Hindu religion itself, and that as stated by Manu tliat religion 
enjoined that a man destitute of a son must anxiously adopt one for the 
sake of the funeral-cake, water and solemn rites. Referring to this dickim, 
their Lordships ol)served : “There is no doubt tJiat this judgment has exercised 
very great influence on the controversy; and indeed, if the learned Judge’s 
fundamental position were sound there could be no controversy at all. Let 
us assume for tliis purpose, though it is a matter of grave dispute, that 
the learned Judge is right in saying that adoption originated in motives of 
religion and not in the ordinary human desire for perfictuation of family 
properties and name, still the question is whether certain precepts have a legal 
or only a religious bearing.” iO Whether adoi>tion is traceable to religious 
awe, or to a secular longing, the fact remains that every sonless man 
does not adopt and if he has that desire he fulfils it in his own life-time, 
for even assuming that the primary purpose of an adoption is to provide for 
the due performance of one’s obsequial rites, that purpose cannot be fully 
achieved by delegating that duty to the wife since the most important of 
obsequial rites commence with ones death and last for 10 days thereafter. 
Moreover in the written authorities that have come under the notice of courts, 
the reason usually assigned for an adoption is the perpetuation of the lineage 
and name and not the propitiation of the forces of darkness in the next 
regions. The fact that adoptions are still common and customary shows that 
adoptions are prized and made ; the fact that they are not made by all or 
most sonless men shows that they are not so common as to raise any pre- 
sumption in their favour. Much must, moreover, depend upon the education 
and views of the person concerned. The advancement of Western learning 
has rudely shaken many an old time belief and even those who nominally remain 
within the fold of Hinduism must not be too readily assumed to subscribe to its 
expiring dogmas or be impressed by the hopes and fears addressed to a 
primitive people. 

764. The first thing the court will reciuire where an adoption in 
a family of any importance is alleged, is the evidence in 
Bvidenee of writing anting of the adoption deed, or at least of the accounts 
relating to the transaction, of the statements contempo- 

* raneously or almost contemporaneously made to the 

authorities for mutation of names, the invitations issued to kinsmen and 
castemen, their replies thereto, and the numerous other occasions which such an 

(1) Nilmadhub v. Bishuniher^ 18 M. 1. A. giouB element wasol course, only a later giatt 

85 (100). on the old eecular institution oon mon to 

(2) ijpendra Lai v. Frasa7namayit 1 B. L. most of the ancient It do- Ary an raoes. 

R. (A 0.) (4) Sri Balum v. Svi Baluau^ kl A. 460 

(8) See General Introduction § 14 where (477) P. C. S. G. 22 M. 898 (414) P. (3. 
the history of adoption is *traced. This reli* 
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event presents for the coniinj^ into existence of writings which arc tlie best 
evidence of the transaction. 


765. But tlioui^h a writing furnishes valuable evidence, its value would be 
greatly enhanced by the presence of antecedent probabili- 
Anteoedent probabi- Lies, d'he farts that the alleged adopter was sixty-seven 
years old, and that he had two wives to whom he had long 
been married, by neither of them he had ever issue, and 
both of them were [last a child-bearing age, all add to the piobability of an 
adoption (^) as the fact that !ie was young and had recently married tells against 
it. But it often hapi)ens tliat when a person is moribund, scheming counsel- 
lors hurry to his bedsid(‘, preiiare deeds and go through a mock-adoption when 
his mind is inert, if not unconscious and when he has not the bodily strength 
to resist such officious importunities. Such was the adoption made to ‘‘ a 
dying man, almost continu.illy insensible, though occasionally roused 
to consciousness by loud tones, or by pungent applications to his nostrils, 
but almost immediately afterwards relapsing into a state of insensibility, 
and when momentarily conscious, with Ins mind (]uite inert and instantly 
fatigued on the slightest exertion. ’ (^) 


766. How is it jiossible (their Hordslnps continued) that a person in 
such a condition could be capable of any act re(]uiring judgment and reflec- 
tion, esjiecially one to whicli no antecedent circumstancejs appear to 
have led and for which the enfei'bled and sc arcely conscious mind was un- 
prepared. I n sucli a state as that described, even if the mind were passively 
awake to the suggestions made to it, itw^mld naturally cling to repose, and 
yield for the sake (jf it, to any external suggestion. Viewing the adoption and 
the wmII togetlier, they present every appearance^ of a concerted family 
arrangement. As an adopted cliild passes into a new' family his natural 
relations become, as it were, strangers, and the association of tlie boy’s 
natural uncle with the father of the adoiHing motlicr, must be regarded as 
a contemjioraneous and concurrent act with the adoption. If the law w^ere to 
countenance acts of this description, performed at such a time and under such 
circumstances without the clearest and most cogent ex idenre to establish their 
validity, relations and managers would l)e encouraged to advance their owm 
private notions of what might be advisable to be done for the good of 
the family, and ascrioe acts to a dying man in wdiich he would have 
l)een merely passive instrument to prolong their owm gain and authority.” 

767. These words spoken with reference to a dying man, apply equally 

to young pardanashin women (^) who being illiterate are 
Pardanashins . too often surrounded by sucli selfish advisers, and who as 

too oftem fall a victim to tlieir interested counsels. In 
their case, no less than in the case of a dying adopter it devolves on the court 
to scrutinize all such evidence with jealous care and finds that the adopter 
was swayed by advice more than by Ins convictions it should not be slow to 
set aside an adoption wliich appears to it improvident and involuntary 


(1) Huradhun v Mnthorunaih, 4 M I. A 
414 (425) 

(2) Snrodasoomiery v. Tmcoivry, I Hyde, 
228 260) ; Sootrugnn v SaMtra, 6 W. R 109 
P. C.; Diival^ar liao v. Chmbd<in Lalf 44 C 201 

(206) P. C 

(3) Tayaninial v. Snshdchalla^ 10 M.I A, 429 

(434), 


(4) lb , pp. 134, 436 

(6) Kuhorilal v. ChtinilaL 81 A. il6 (121. 
122. p.c 

(6) Bayaboi v. Bain, 7 B, H. 0. R (App.) 
1 followed in Simiasekharaja v. Subha- 
dramaj'i, 6 B. 624 ; Idanqa^ifiyakanima v. 
Alwm\ 18 M. 214 (221j; Kishorilal v. 
Ghunilal, 31 A. 116 (P. C.) 
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though the case might be clifferent if the adoption were admitted, or afterwards 
acted upon. 

768. Publicity or notoriety is aiiotiier element for consideration. VVliere for 
Pnblioity instance, a person was adopted and the fact noted by the 

Panchaynt who prepared a pedigree in which tlie adopted 
son was mentioned, the court held it to amount to sufficient proof of adoption, 

In one of these castes tlie question was whetlier one Sujan had been duly 
adopted by Fateh. In connection with another dispute in tlie family, Pan- 
chayat was appointed who drew up a report in 1819 which was filed in the 
collectorate. It ( ontained a reference to Sujan’s adoption but the words were 
smudged over with ink wliicli tlie court suspected Jiad been done fraudulently to 
destroy the force of the finding. The Privy Council considered this a sufficient 
evidence to establish Sujan s adoption as proved by the family pedigree pre- 
pared so far l)ack as 1819. In another case instituted in 1891 tlui same high 
tribunal had to find on the question of one Azmat Singh’s adoption alleged to 
have taken place about 1681, and tlui evidence adduced was a cojiy of a village 
Wajibularz to which Avas attached a pedigree in which Azmat was described as 
an adopted son, added to which, the same fact was mentioned in the Oudli 
Gazetteer. There was no other evidence. Their Lordships observed : At this 
distance of time it is, of course, impossible to prove that all the requisite cere- 
monies were duly and regularly t^erformed. On the one hand, it is not dis- 
puted that Azmat and his descendants, successors in the Raj remained Bisains, 
though the adoption, if it took place, was an adoption into the Bandhalgoti 
clan, a clan much inferior in social position to the Bisains. It appears that on 
the death of a member of the Manakpur family, the ceremonies usual on the 
death of a member are observed amongst the Bisains of Birwa Mehnon, a cir- 
cumstance unusual in the case of an adoiition out of the family, though it is said, 
not unprecedented. On the other Land, there is a body of tradition strong and 
persistent in favour of the adoption, and there is a story still current which may 
possibly serve to throw some light on the transaction.” 1^) 'J'heir Lordships 
then detailed the story of a prophecy made that Azmat would become a Raja 
and within 8 days the projihecy was fulfilled l>y his adoption as heir to the 
Manakpur Raj. ^^1 

The fact that upon an adoption, the adoptee’s name was mutated in the 
Collector’s books is of importance, but the fact that his name was numtioned in 
the income-tax receipts, a power of attorney, l)onds or other private instruments 
is of little value as these documents do lua afford sufficient publicity of the 
fact, being only available to tliose who are directly interested in them. 

769. The evidence furnished by conduct is oftem an invaluable guide in 
arriving at the truth. The facts the court has to examine 
Admissions and con- in this connection are how far they are consistent or 
duct. inconsistent with the adoption alleged. If they are con- 

. tinuously consistent only with adoption and inconsistent 

with non-adoption then they add to its probability which would be material in 


(1) Ghmtdra Kutmor v Narpat Singh, ii9 A 
184 (196) P C. ioUomng Slatterie v Foo1ey,b 
M. W. 664 (669); ITeane v Bogers, 9 B.&.C 
677 (686); Newton v Liddiard, 12 Q. B 926; 
In re Simpson^ 2 Ch D 72 (89) ; Trmidad 
Asphalt Co. V. Coryat, (1896) A. C. 687. 

(2) Ajab S^h v. Nnmbhan, 8 C.W.N. 180 

E 0. 


(3) Achal Bam v Hazim Husain, 27 A. 271 
P C. 

(4) Achal Bam v. Hasim Husain, 27 A. 271 
(290, 291) P 0. 

(6) 16., p 291. 

(6) Fudum Smgh v Oodty Singh, l2 MJ A- 

360 (867-869). 
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deciding an issue in the conflict of evidence. If, on the other hand, they are only 
at limes consistent with the factum of adoption being on other occasions equally 
oppas(*d to it, then the court would not be right in laying undue stress upon any 
one set without considering the counteracting effect of the other. ^^1 Such facts 
as the change of name usually made by the adoptee,! 2) i]ie mutation of names in 
the Collector’s books in resi)cct of proi)erly which the adoptive mother resigns in 
favour of Jier adopted son are not the least important. If the adoptions are 
not followed up by the mutation of names, the mere fact that the adoptee was 
occasionally described as the son of his adoptive father in a private document 
such as a power of attorney or in the income-tax receipts or other private 
insLTuments is of little value, The acts and declarations of the widow who is 
alleged to have made tlu' adoption are important. So is also the conduct of 
the adopt(!d son in suffering his adoptive mother to retain possession of the 
propcn'ly aftei lie came of age or permitting her name to remain on the 
revenue records conjointly with his own. 

The court held an adoption proved where, soon after the alleged adoption, 
the adoptive father’s name was entered m the school register under the heading 
])arent or guardian” against the boy’s name and in a partition suit between his 
natural fatlier and brothers, his rights were ignored and liis name was mentioned 
in the genealogical tree with a bare mention of tin* adoption. So where the 
adoptee renounced his rights in his natural family and commenced participating 
in the rents and profits of the Vatav lands of his adoptive family the court held 
the adoption proved. 

770. The adopter’s conduct towards tlu* adoptee is very relevant in this 
connection. If the adoption was througli “affection” as Manu 
Conduct of the enjoins, how was the adoptec' treated by the adopter, 
adopter. liehne and since adoption. Jlis relationship to the adopter, 

tlu‘ natural affections felt towards him, are all facts wliicli 
cannot be ignored. Indeed, where a person has for many years lived with 
his adopter and lias been treated by her as her son, the court will not permit 
her afterwards to turn round and deny the adoption, But the conduct must 
be uneciuivocal and only consistent with adoption. It must be naturally 
prolonged and continuous to give rise to such inference. Moreover in the 
case of illiterate pardanashin women, such circumstances might be easily 
faked as they were in a case which puzzled the Brivy Council, but who 
evenlLially threw (uit the suit holding that the plaintiff had not lieen adopted 
by the defendant. The facts of this case are instructive. One Dwarkadas 
died in 1854 leav'ing his two widows Mts. Jiisoda and Bachu surviving him. 
Jasoda died in lSb3. Lacho was married in 1852. During the life-time of 
Dwarkadas and on his death his estate was managed by his first cousin 
Maya Ram wdio sometimes lived and dined with Jiirn. He had three sons — 
the youngest of wliom by name Chunnilal was said to have been adopted by 
Lacho to her husband in 1877. Chunnilal lived with Lacho and managed her 
business for 8 years from 1891 to 1899 during which period he described himself 
as the son of Lacho in several documents purporting to liave been executed 
by Lacho who bore the expenses of his investiture and marriage and 


(1) N dmadhuh, v Bishumber, 18 M. I. A, 
86 bl7, 98). 

(2) Diwokar v. Chandaut 44 C. 20l P. C, 
(8) Pudum Singh v Oodey Singh, 12 M.L 

A. 860 (367, 358y. 

(4j 10., pp. 368, 869. 

(6) Ib., p. 361. 


(0) Ib., p 364. 

(7) Ib. p. 360. 

(8) Somkoro v. S^onkoro, 6 M.L.T. 267 

(9) Ham Krishna v. Hari (1888) B.P.J. 88. 
(lO) (Janga Prasad v. Budh S^n. 11 1. C. 

(A) 27. 
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executed a general power in 1891 appointing liin) her manager. A large 
number of witnesses swore to the. factum of his adoption. The High Court 
held tlie evidence and the cumulative circumstances too overwhelming to 
resist the conclusion in favour of his adoption. The Pi ivy Council reversed them 
on the ground tiiat the plaintiff who knew best about his adoption had not pledg- 
ed his oath in favour of Jiis adoption, thougli the ceremony was slated to be a 
pompous function and no account books traced to plaintiff’s possession liad been 
produced. As for tlie numerous witnesses, their statements were so similarly 
worded as to suggest that they either possessed supernatural memory or had 
memorized their evidence. If the plaintiff had been adopted in 1877 then on 
coming to age in 1883 he did not Lake possession of the estate and in no way 
asserted his title thereto. The documents imputed to Laclio N\ere really 
prepared by licr managers wlio were the plaintiff s father and brother and it 
was suspicious that wlrile they all mentioned the adoption, they omitted to 
mention its date. In any case Mt. Lacho could not lie held bound by siicl] 
collateral recitals even though they were registert'd and acted ui)on. W 

771. In another case tlieir Lordships had lo find on the question of a 
husband’s alleged adoption in a suit of the alleged adoptee against Ins widow. 
The adoption was said lo hav^e taken place in Apr l 1889 some 10 months before 
the husbands deatln The plaintiff was aged 5 at tlie time of adot)lion and 20 
when he instituted the suit. Their Loidships again animadxx'iled upon the 
plaintiff’s absence from the witness-box and the absence of any writing. Several 
applications were filed purporting to be on belialf of tlie iilaintiff through his 
guardian and mother, the defendant, whicli their Lordships rejected as made 
under the supervision of his own father on purpose to support the adoption. 
In the result they reversed the High Court and held that tlie tdaintiff had not 
made out his case of adoption holding that his absention from tlie witness- 
box had covered his case with suspicion which vvas strengthened by the non- 
production of any account books showing the expenses of tlie alleged adop- 
tion. (2) 

772. In another case of adoption to a wealthy Zemindar, the same 
Board even more emphatically commented on tlie absence of any writing 
which they regarded as a matter of great suspicion added to wliicli tJiey com- 
mented on tlie fact tliat the ceremonies were of the briefest cJiaracter, that tlie 
child’s name was not changed and that he was never taken to live with his 
adoptive father or recognized by him in any way. They rejected the evidence 
of the natural father despite his high position on the ground of its improbabi- 
lity and concurred with the court below in holding the alleged adoption not 
proved. Another case decided by the same high tribunal supports tlie same 
view, namely, that the court should be guided not so much by the spoken 
word as by the inherent probabilities and when these are evenly balanced, the 
safest course is to rely upon an undoubted admission. 

773. Such admission may be contained in a registered adoption deed, 

or be the sworn statement in a mutation proceeding, but 
AdmiBsion shifts whatever its form, it is sufficient to sliift tlic burden of 

burden. proof. So their Lordships lield citing Baron Parke 

“what a party himself admits to be line may be presumed 
to be so.” In this case Makund Singh was alleged to have adopted Kishan Singli. 

(1) Kishonlaly. Chniinilal 81 A 116 J*. C. 201 P. 0. 

(2) Lai Kunwar v. Clmanji Lai 32 A. lOl (4) Slntietie v. PvUey, 6 M d: W. 664 (669) 

(X16) P. 0. followed in Dkrakar Boo v. folloy/ed in Chandra Kunwar y, Kit pnt Smght 
Ghaiidan Lai, U C. 201 (208) P. C. 29 A 184 (194. 196) P. C. 

(8) Diwakar Bao v. GhaJidan Lai, 44 C. 
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Deeds were filed in which Makund Singh and his fatlier had admitted the fact, 
as to which the Privy Council said that while a party remains free to explain 
his own admission, if they remained unexplained, the court could not but use 
them as proving the fact against tlie party. 

774. Proof of adoption by a widow.- -Wliere the adojnion is alleged to 

ABsent of the have been made by a wife or widow, the proof of adoption 

husband. must not only comprise proof of its factum but also of its 

validity. 1^) In that case it is not only the aiitliority, when- 
ever necessary, l)iit its exact terms must be strictly proved, since the validity 
of an adopti(m made m jiursuanca' of an authority from the husband depends 
upon its terms which must be strictly followed. 12) K\en where tlie widow is 
possessed of sucli authority it may still l)e a (]uestion how far she was inclined 
to carry it. If she Jias, for instance, waited for a considerat)le period without 
adoption, the court will require some explanation of the delay or doubt the 
authority. Even wliere, as in tlie case of a departed luisband in Bombay, the 
widow lias the power to adopt witlumt her husband’s authority, evidence of his 
intention and inclination sliould affoid strong pioof of the probability of an 
adoption, while on the otlier hand, his disinclination or rcdusal to adopt should 
equally tend the otlier way. So it has been held that where there is a 
permission to adopt the court will exact slight proof ot ihe performance of 
ceremonies. (8) 

775. The court looks askance at the adoption l)y young widows of their 

managers relative' or even strangens al^ their suggestion. 

VVestropi), J., oliservcd : l^l^The appellant (was) a Hindu 
lemalc, whom the law only barely recognized as sin juris — 
so careful does it require that the court should be in 
ascertaining that she has full knowledge of the nature and consequences of any 
acts affecting her legal rights, which she has been induced to perform — but she 
was only seventeen years of age at the time of the alleged adopt ion, and slie could 
have had little more exjXjricnce or knowledge' of the word than a mere child. 
Looking at the effect of adoption upon the rights of a Hindu woman wlio suc- 
ceeds to the property of her liusoand, we should expect clear evidence that she 
was fully informed of those rights, and of the effect of tlie act of adoption upon 
them — an act which reduces her from the position of complete and absolute 
mistress of her Imslxind’s movealile property and tenant for life at least, of his 
immoveable property, to a mere right of maintenance.’’ 

776. The fact that the adopter was an illiterate pardanashin adds to the 
burden of those upon whom lies the duty of supporting her adoption, It is 
sometimes said that an adoption once completed must not be viewed wdth undue 
severity. But the question of sev(;rity does notarise till the adoption is proved 
and is a part of the res gestae of the widow in which the court seeks for the 
exercise of that discretion and reflection, without which the form and ceremony 
are but a tinkling cymbal. (6) 

It must also be remembered that an adoption is enjoined by law to be 
made for the benefit of the husband by redeeming his soul and preserving his 

(!' Pudum Smgh v. Oedey Singh, 12 M. I. (20;. 

A. 350 (356, 367). ' (6) Bayolai v Boh, 7 B. H, 0. R. (App.) 1 

(2) 16., p. 356. (20, 21) ; So,mliir v. Kishorec Lai, 5 W. R. 

(8) Jladhamadhfib v. Badhahiilhih, 1 Hay 246. 

311, MolmyWosJiooliimy, 1 Croyton, 45? (45, (6) Kishortlal v. Chimmlal, 31 A. 116 (l2l, 

46). 122) P. C. 

(i) Bayohai V . Bala, 7 B H.C. R. (App.) 1 
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estate. It is not intended for the benefit of the adoptee. If, therefore, the 
former purpose had become too remote and no extraneous assistance could 
achieve the latter purpose, it devolves on the court to enquire v’liy an adoption 
long delayed had become suddenly so urgent. 

777. Ancient adoptions.- -The rule stated in the proviso is supported by 

ample authority and is l)ased on tlie impossibility of 
Proviso. proving it l)y any living witness. Tlie same principle 

runs throLigli S. of tlie F^videiice Act which in the 
cases therein mentioned dispenses with tJieir formal proof. Any otJier rule 
would penalize an adoption, however old, and howmuchsoevei it may have 
been acquiesced in, or acted upon by those \'ery persons, wdio nnght ha\e been 
most interested in challenging it. l>ut since there is a danger of inventing an 
adoption and placing it past challenge by investing it w itli imaginary antiquity, 
law requires that the adoption should have been acted upon w’ithout dispute 
by those who would be most interested in challenging its autiienticity. It 
would then presume tliat they had either admitted or acquiesced in it. 

From these facts the courts may hold Ws fcfctiDu jiroved, and it may then 
presume its validity. In other w'ords, the question wludher an adoi)t!on did 
or did not take place is a pure (luestion of fact which may be proved by 
evidence either direct or circumstantial. Wliere tlie direct e\ idence is unobtain- 
able tile court may liold it jiroved upon a consideration of ciicumstantial 
evidence. Such evidence may consist of the admissions and conduct of tlie 
Iiarties, some old pedigree (^1 or even only a strong and [lersistent tradition. W 
The factimi lieingthus proved, the court will presume its \'aliclity holding that 
if the adoption was in fact made, it must have been atlcmded by ihv performance 
of all the requisite ceremonies. 

778. Adoption by estoppel. — A party relying upon an adoption may 
hold his adversary estopped from denying it This plea is, how^ever, only avail- 
able to a parly, if it is shown tliat by reason of tlie adoption the position of the 
adopted son has been alfected owing to some act ox omission on the part of Jiis 
alleged adopter. If the latter is a man, the adoptee stands on firm ground, hut 
if she be a woman or a minor, tiien the court is slow' to apjily it w hen it finds 
her conduct involuntary, or swayed by other inlluences. 

779. Hut w^here a Mitakshara wadow, one Dharam Kunwar, took a boy in 
Estoppel by repre- adoption declaring that she had her liusband’s authority 

sentation. to adopt, and about IS months afterwards her reversioner 

sued for a declaration of the invalidity of the adoption, tlie court held that 

inasmuch as the boy was given in adoption on Dharam Kunwar’s declaration of 
her husband’s authority and married on that Exiting, she was estopped from 
disputing the adoption, but tlx' estoppel was held peisonal to her and did not 
bind the reversioners. In another case a young wndow aged 19 had adopted 
the plaintiff alleging husband’s authority and had his Upanayan performed. 

(1) Ana'nd Bav v. Ociiicsh, 7 B H. 0. R (8) Rajeudro Nath v Jogendra Nath, 14 
(App.) 88 (86) ; Kiahen Monec v. Kaf>hec M I. A 67 

Hoimduree, W. R (3^. B.) 1C6 ; Bojefulro (4) Jlur i:)(inhur Lai Jlaghum'l Single^ 29 

Nathv. Jogend/ramih, 14M.I. A. 67 (76, 77); A. 611? P. C.; AmfuJrav v (lofiefih, 7 B H. 0. 

Jagada'H'i^^ci v. Dahhi^ia^ C, 808 (821) P. C. R, (App.) 33 

/iJwpnamifi'V. 86 C. 7S07 (86) P.C.; (6) Dharam Kvnirar v. Bohront Bvugli^ 

V. Z/flfcpafh 20 C. W. N 19; MuUangi v. 30 A. 649 ; KamuimmoJ v. ViraHimi 16 

V€nkatnsiihbo.mmnht 26 M L. J. 378; 19 M. 486; Parraf'ibnyaiiniia v. Tlamakrulmro 

I. C. 740, 18 M. 145. 

(2) Ajab S^igh v. Na^kibhciUt 26 B. 1 P. C. 



370 


THE HINDI' CODE. 


[s. 45. 


She professed to manage llie property for him for 18 months after which she 
repudiated his adoption, and the court held that since the adoption was in fact, 
invalid, its invalidity could not be cured by any misrepresentation of the widow 
and tliat even she was not estoi)ped from impeaching it on that ground. But 
tliis case was distinguished in a later case on the ground that there the repu- 
diation followed tlie adoption. If, however, it had been acquiesced in for say 
20 or 25 years, then tlie case would have been quite different, It would 
thus appear tliat the court allows an adopter a certain degree of hats peni- 
tentice. 

780. Time has a curative effect ui)on all adoptions, a principle recognized 
in tile law of limitation 484J which permits ‘only a moderate time within 
whicli such delicate and intricate questions as those involved in adoptions 
shall be brought into dispute. ” It is sometimes said that no lapse of 
time can make an invalid adoption valid. This is true. But after a 
lapse of time the door of inquiry is closed. x\nd where there has been acquies- 
cence, the court presumes that the adoption must be invalid, otherwise the 
party interestexl in cliallenging it would not have suffered it to stand so long. 
Of course, no estoppel can prevent an enijniry into the truth where an adop- 
tion is tainted by fraud, misrepresentation, corruption or collusion. 

781. But excepting sucJi cases and taking only a normal case, the law is 
Estoppel by acquieb- clear and it was so stated by the Privy Council, that 

cence. althougli the adoiitcd son is bound to prove his title as a 

fact, if challenged, still where it had been ac(]uiesced in fora long period, say 27 
years every allowance for the absence of evidence to jirove such fact was to be 
favourably entertained, and that the case was analogous to that in which the 
legitimacy of a person in possession had been acquiesced in for a considerable 
time and aftervvaids impeached by a party, who had a riglit to question the 
legitimacy, wliere the defendant in order to defend his status is allowed to 
invoke against the claimant every presumption which arises from long recogni- 
tion of his legitimacy by members of liis family ; and that the case of a 
Hindu, long rec(3gni/ed as an adopted son, raised even a stronger presumption 
in favour of the validity of Ins adojition, arising from the possibility of the loss 
of his rights in liis own family by being adopted into another family. B) So as 
regards the adoption of the plaintiff which took place twenty years hack, the 
defendant’s fatlier was shown to have been present at the ceremony and after- 
wards joined witli the plaintiff qua adopted son in recovering the land from the 
Paid, obtaining a decree in execution of whicli the plaintiff was on the security 
of the defendant’s father put in possession, tlie court held the defendant 
estopped from disputing tlie adoption by his father’s conduct and acquiescence 
in the plaintiff’s title. 

782. So as regards tlie adopter, where it is admitted or proved that the 
plaintiff was adopted by the defendant who pleaded her own incapacity as an 
untonsured widow to invalidate the plaintiff’s adoption, the court held her 
estopped from denying the validity of her own act after having adopted and 
acknowdedged the plaintiff as her own ,son and w'hen the latter might have lost 


(1) FarvatibajHmina v. Ikma Kfiahm, 18 
M.145. 

(2) Santappayyc. v Tiangappoyya, 18 M. 
397 (39^)). 

(3) J agadoinba v. JJaklmiat 13 C. 808 (821) 
P. C. followed in MoJmh Norran v. T^ruck 
Nath, 20 C. 487 (495) P. C . ; Bavji v. 


Ija/k>>h'niibi(i, 11 B. 381 (896) ; KaiiAUiiHinal v. 
Virosavih 16 M. 486 ; Parvatihayaiufua V. 
lioinnkrishnn, 18 M. 145 (152). 

(4) Hajcmlro Nath v. Jogemiro Nath, 14 
M. 1. A. (67 i76, 77). 

(5) GUntu V. Dhofidu, 11 B H. C. B. 
192 notes ; Sadashiv v. Hari, lb., 190. 
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all right in his natural family: “ It may be, that an adoption is not effectual 
to confer all spiritual benefit upon the manes of the deceased husband, and yet 
it is effectual to give the boy the civil status of son totlie adopting widow, a 
staus which like the status of the impotent party to a marriage, voidable on that 
ground, the widow is by her act estopped from denying. The same view 
was taken in another case in which the plaintiff’s adoption had been 
acknowledged and acted upon by liis adoptive mother for twenty years, which 
was held to create an estoppel against lier who could not challenge it on the 
ground of its invalidity. (2) Where the adoptee has his Upanayan performed or 
was married in his adoiiter’s family, it invoh^es a definite cliange of status in 
law upon which the adopter may be estopped. 1®) So where third parties adv^ance 
money upon the faith of his adoption. But it is not necessary to formulate a 
precise plea on the altered position of the adoptee. 

For as tlicir Lordships observed: “it is no slight matter for a boy to be 
passed from one family to another. Even in England, sucli a thing cannot be 
done without a serious effect, for good or ill, on the lioy’s welfare. Jn India the 
ties of family life are far strict(‘r, and if a boy has been transplanted from his 
own family into another l^y a de jacto adoi^ion and then the adoption turn out 
to he invalid in law, and he is rejected out of liis adopted family, his relations 
to his natural mother must l)e seriously disturbed. Whether liis jirevionsly 
existing legal status would be taken away is a point not calling for any opinion. 
Assuming that the plaintiff could return after an absence of five years, and so 
resume his legal position, it is impossible that his personal position should be 
the same as if the tie to liis family had never lieen liroken.” 

783. There can be no estoppel unless a party acts with the knowledge of 

his right and in a manner inconsistent with them. He does 
Limits of the rule not impair ius right l)y merely consenting to a deed which, 

with or without his consent, was invalid. 

Estoppel merely creates a personal disqualification affecting only one and 
one’s legal representatives. It does not affect the validity of the adoption 
wjiich may yet be challenged by others. 

784. Limitation. — Closely associated with tlie question of ac(]iiiscence is 
the suliject of limitation which limits a party suing for declaring an adoption valid 
or non-existent and invalid, to six years, calculated in the former case from the 
time ‘when the rights of the adopted son, as sucli, are interfered with” and in 
the latter case from which the adoption (lecomcs known to the plaintiff. In 
the first place it should be added that these articles merely prescribe a period 
for obtaining a declaration, a relief which is optional to thusci whose 
rights are infringed. Consequently, tlie mere omission to obtain such declara- 
tion does not preclude a party from challenging or supporting an adoption 
in a suit for possession of property. (S) 


(1) Ravji V. Lakshiuibai, H B 881 (396) (4) Cited in P((rvat%bmiatuma v. Rmnn. 

(^) Santappayya Rnngappayya, ISM. Krishna^ IS M 145(147). 

PfiVVatibayninmui v Krishna^ 18 M 115 ; (5) Hup N(7'Ciioi v, Cro^tnl, 36 C. 780 (796, 

Dhai'afu Kumoar v, Balwani Svngh^ 34 A. 549. 797) P. C. 

(P, 0.) (6) Parvahbayamina v. linma Krlshnaf 

(3) Santappayya v. Hangappayya, 18 M. 18 M. 145 (146). 

897(400); Dharmi Knnwarv. Balwani Smgh, (7) Lim. Act. (IX of 1908) Art. 119, 

34 A.649(P.O.) (8) 75., art. 118. 
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785. Assuming however, ihal a person resorts to the optional remedy here 

conlemi)lated, and taking first only the case of those who 
For challenging an cliallenge ihc/uotuvi oi the validity of an adoption, it will 

adoption. thcstaiting point for limitation is the knowl- 

edge of ado])tion. It is also the starting point for estoppel 
and acquiescence. Such knowledge must not necessarily be at first hand, though 
it must be (;f necessity something more than a floating rumour. The question 
is one of fact which he wlio wishes to firing his suit within limitation has to 
prove. The ])ersons who are inler(‘sted In maintaining such suits are the adopt- 
er and liis heirs, and where the ado^ition is by a widow, lier reversioners. 
Third parties who lia\'e bc^'oine inteiested in the estate, such as transferees 
from tile alleged adopter may equally maintain such a suit. (2) 

786, The question of the burden of proof in sucli suits is one of some nicety 

and one upon wliich the courts are not agreed. The 
Burden of proof, Allahabad Court holds tiiat the plaintiff who seeks a 
declaration must establish tlic invalidity of the defendant’s 
adoption, (3) while tlie Madras High Court maintains tlie contrary, holding that 
if the estate had fallen into ])ossession and the plaintiff had to sue for its 
recovery and the defendant resisted liis claim on the ground of his adoption, the 
burden would unquoslionalily be on him. Why should then the rule be different 
if he merely sues for a declaration ? Hut it is sul'kinitted that the two cases 
ar(' distinguishable, since when the reveisionei sues foi possession the title has 
alieady become vi^sted in him l)y law wliicli the defendant has to displace, but 
till then his inteiest is merely a sjjcs si(rc< i>s? 0 His and lie must follow the 
ordinary rule, and would not be entitled to a decree as a matter of course, if the 
defendant refused to give any ex idence. 

787, Tlie person {irimaiily entitled to obtain a declaration as to the validity 
For supporting an of a person’s adoption is tlie adoptee himself, though others, 

adoption. such as his heirs, and transferees may equally maintain 

such a suit. The right to sue commences as soon the adoptee’s rights are 
interfered witli, and not merely denied, Again, such a suit, to quote the 
language of Art. 1 1 9 may he brought only to obtain a declaration that an 
adoption is valid,” that is to say, it must not be a suit to establish the factum 
but merely its validity. 

788. 'J'he subject of limitation for possession will be dealt with in the 
sequel. 

(1) Tirhhuvan y. liaineshor, 28 A 727 P. 0. 242 (263-255) : Pcf'bhu Lai V , Mylne, H C. 

0.\ MnhdhinKul Umar Khan v. MuJiaiiimad iOl ; Baikanta y . Kali Chatan, Q.'W \ 

Naizuddin, 39 0 418(432)1. 0,' Velacja v. Bastideo y. UopithS \ Ganga Sahaiw. 

Banddamhudi, 30 M. 308. There was at one Lekhroj- 0 A. 263 (267 269) ; Nathu Singh v. 

time a conflict between the High Courts on (iulab S^ngh, 17 A. 167 \ Lali v. Murlidhar, 

the effect of these articles on a suit for 24 A. 195. The latter view is (it is submitted) 

possession, the Bombay and Madras High correct, though the Bombay High Court still 

Courts holding that it became barred. maintains its previous view (Sriftivaa v. 

Parvrrlhi v.Snminathnn, 20 M.iO;Iiatnaina.s{rn Ba/qvant, 37 B. 618) a view upon grounds 

V. Aikalandammalt 26 M. 291 ; Shrinivati v. sufficiently met even by the language ol the 

Balwant, 87 B. 613 ; Ttamchamlra v Narayan, article. 

27 B. 614 ; Barot v. Burott 26 B. 2«,; (2) Yamunabai v Balshet, 6 Bom D. B. 

Shrinivas v. Hanmantt 24 B. 260 overruling 684 (687). 

C(,ntra in Hari Lai v. Bai Reqva, 2l B. Si 6; (3) S. 8. Lim. Act. (IX of 1908); Ayyadorai 

Famiyamma v, Manjaya, 21 B. l8^\Padoprar v Solai Ammolt 24 M. 405. 
v. Barnrav, 13 B. 160; also fnda v. Jehangivo^ (4) Aaharfi v, liupchandi 80 A. 197. 

(1890) A.W.N. 241. (6) Baja gopala v. Kalki, 94 M. 829. 

But the* Calcutta and Allahabad High Courts (6) Ningmoa v, liamappa, 28 B. 94, 

held emtra in Bamchndra v. Bnnjit Singh 27 
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789, Again, no estoppel can shut out an enquiry into an adoption, if it was 

hrouglit about l)y fraud, C()rru})ti()n, etc., mentioned in 
Adoption by fraud, S. 3 3. No person is estopped for jnerely expressing an 
opinion wliich may or may not be correct. An erroneous 
opinion given by a person as to tlie Jaw of adoption or even 
that an adoption was valid in law, does not estop him from afterwards disputing 
its validity. 12) jg only a misrepresentation on a matter of lact that creates 
an estoppel, though such misrepresentation may have been made innocently 
under a mistake or misrepresentation. W I'here is no estoppel unless one 
person causes or permits another to believe in an adoption. If therefore A 
claimed as an adopted son of B and B s true heir C did nothing to oppose him, 
but on the otlier hand, supported him, A could not hold C estopped, because C 
had done nothing to alter position to his prejudice. (^) The facts miglH be 
relied upon as an admission, l)ut where C had admitted or denied A's adoption 
as it suited him, the Privy Council were not prepared to attach any value to 
them, apart from creating an estoppel which they did not create. 1^) Such act 
may also amount to an acquiescence, but mere acquiescence does not create 
an estoppel though it sets limitation in motion, and may, apart from 
limitation, let in the rule stated in the proviso. 

790. Working rules. — From the foregoing discussion it will be observed 
that the highest judicial minds are agreed upon the following working rules in 
determining the question of adoption : — 

(1) First and foremost, they require and look for documentary evidence. 
If it is wanting, they demand to know why ? Its absence leaves a serious 
hiatus in the case. 

(2) Next to writing, the court pays regard to the admitted facts and 
circumstances. 

(3j An admission of adoption is very strong evidence of it against the 
person admitting it ; hut it may be explained away. 

(4) In the fourth place, they consider the trend of antecedent probabi- 
lities : ' 

(5) ^ Believing or disbelieving oral evidence according as it is supported 
by facts mentioned in the preceding paragraphs : 

(6) Failing which, they require clear, cogent, and consistent evidence in 
support of a right which discippoints the natural heirs. 

(7) Where'., however, an adoption has been acted upon for a length of 
time, say at least for twenty or thirty years, without any opposition, it con- 
siders it a sufficient proof of adoption, presuming its validity from its long 
continuance, and the impossibility of proving its details. 


(1) Suhhhasi Lol v. Guman Smglit 2 A. 366; 
Dharam Kumvar v Balwant Singh, A 398; 
Ohmtu V. Dkondu, 11 B, H C. R 192 note 
OhitJiO V. Jonaki’ 11 B.H. C R 199 ; Bavji v. 
Lahshmi Bai, H B. 381 (896). 

(2) Qojpee hall v Chondraholee, 19 W.R 12 
(13); Raj Naram v. Universal. Life Assurance 
Go, 7 0 694; Kaverji v. Bahais 19 B. 374 
(890, 891). 

(3) Saral Chunder v. Gopd Ghunder, 20 0. 
296 (810) P. 0. overruling contra in Gafiga 
Sahaiy, Hira Singh, 8 A. 809; Vishnu v 
Krishnant 7 M. 8. 

G. H. C.— 29 


(4) Har Shankar v. Lai Itaghuraj Singh, 

29 A. 619(638. 6-34) P.O. 

(6) Ib. p. 684. 

Peddamuthulaty v. Timnia ib. 2 M H.O R. 270 
(278) Rnjnn v Basuva ib p. 428; Uda v. hna^ 
miMm, 1 A 82 ; Taruck Chunder v. Burro 
Sunker, 22 W. K 267. 

(6) Papfivnma v. Appa Rao , 16 M. 884 
(391); Qundingamami v. Bainalckshmaimnof , 
18 M. 63 (60) ; Va%ihilingam v. Murugaian, 
87 M. 529 

(7) Ram Ra>u v. Raja Rau^ 2 M.H.O.R. 114. 
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(8) In aj^praisin^ oral evidence, wliile regard must necessarily be had to 
the education, i)osition and character of the witness, his testimony must be 
judged in the light of prol)ability. 

791, Pleading on adoption. -It is, of course, an ordinary rule of pleading 
that no party can be permitted to spring ui)on his adversary a new plea at the 
close of the evidence. Where a party generally denied an adoption and it 
was put in issue and tried, he could not at the close of the evidence be permitted 
to raise a new plea that the adoption was invalid in law, on the ground that 
under Hindu Law there could be no valid adojnion of a daughter s son. This 
is not a pure question of law, for though the prohibition is the general rule, it 
may be varied by custom, and it was therefore ludd, tliata party challenging an 
adoption could not raise such a mixed plea at a late stage. 1^1 So following this 
case the Madras Court d('clined to entertain a plea on appeal impeaching an 
adoption on the ground that the adoptee was the younger brother of the 
adopter. 


, 4©. (1)A person whose adoption is for 

**^tion* *** ^°*** *^^**'^ reason void, acquires no right as an adopted 

son. 

(2) And where a gift is made to such person, described as 
an adopted son, the adoption failing, the gift also fails unless it 
VIMS intended as a gift to a jivrsoiui desinnaia and was not a 
condition of the gift. 

Hi uslrotioiifi. 

(/y) A bequeathes a legacy “ 6o B whom 1 have adopted.*’ A directs bis wife C to perform 
the ceremonies and bring up B. C fails to perform the ceremonies and the adoption is invalid. 
A*fi bequest takes effect foi he had intendpd to benefit B as a penona designatn. 

(b) But if in the last case, A bequeathes a legacy to B by virtue of B being his adopted 
son, then on the failure of />’s adoption, il’s bequest would also fail as A intended to benefit 
B qua his adopted .son. 

Synopsis. 

(1) Ej^ect of invalid adoption (793). (3) Persona designata (794-795). 

(2) Gonsiriictioii of beguest (794-795). 

792. Analogous Law : — The first clause of this section declares the 
general rule, while the second clause is really a rule of construction. The 
question wehthcr a gift is intended to benefit a person irrespective of or on 
account of his adoption is a question of intention to be collected from the 
wording of tlie instrument. In this respect the rule follows the English Law. 

793. Effect of invalid adoption. — Where an adoption is for any reason 
invalid, the adoptee acquires no right in the family of his adopter. He is as good 
as if he had never been adopted. His natural rights remain. If there be 
no adoption nothing can have been acquired and nothing lost. He has not 
even the right of maintenance in the family of his adopter. (^) So much is clear. 

(1) Bup Nnrain v. Gopab 86 C. 780 (795) (4) Bawani v. Ambabay, 1 M. H. C B. 868 

P. C. (867,868) followed in Lahshmappa 

(2) Sindigi v. SMigi, 82 M. L. J. 47 ; 38 12 B. H C R. 364 (895) ; Bajeoomaret v. 

I. C. 164. Nobocoomar, 2 Borr. 137. 

(3) Bawani v. Ambabny, 1 M.H.C.R. 363. 
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794. Construction of bequest.— Bui where a ^nftor a l)ec]iiesl-isnuidc to 
an adoptee whose adoption fails, the question whether tlie y^ift or bequest will 
nevertheless hold good depends upon the donor s inteiition, tlie question in 
such cases being whether the donor intended to benefit tlie adoptee by reason 
of his adoption or even independently of it. So where th(‘ testator declared in 
his will that he had loved and brought up one Ardha as his son, who was very 
much attached to him and liis wife, and that he had a mind to give him a share 
of his esteite, but that he had taken him in adoption, and as such bequeathed to 
Jiim his property, but the adoiition failed as there had been no ceremony of 
giving and taking, tlie Privy Council held the gift nevertheless valid as made to 
a persona desipiata^ whom the donor intended to take for reasons independent 
of adoption. (^) Sucli was also held to be tlie case wliere a will was to 
the following effect : ‘ I declare that I give my property to K, whom I have 

adopted followed by the direction, ‘ my waves shall perform the ceremonies 
according to the Shastras, and bring him up.” (2) This case was distinguished 
by the same Board in a case where the testator declaied that he liad secretly 
adopted one Jagadindra whom he authorized to offer oblations of w^ater and 
pinda, ‘ to me and my ancestors after my death by virtue of your being my 
adopted son. ’ The adoption being held invalid, their Lordships held the gift 
also failed as the testator had made his gift by virtue of the adoption and not 
independently of it. W Their Lordships followed this case in another case in 
which the testator had similarly declared that he had adopted his sister’s son 
seven years ago, adding.- He is my heir and successor or (malik). Tf, after 
this agreement, a son is born to me, halt the projierty w'ould be received by him 
and half by the adopted son. ’ 'The adoption of a sister’s son being held invalid, 
the Privy Council construed the gift as dependent upon the adoption, since it 
w^as declared liable to variation on the birth of a legitimate son. IP The result 
would, of course, have been different if the gift had not been liable to variation. ^^1 

796. 'fhese are comparatively easy cases. But their Lordships were not 
quite so sure as to what was intended by a will in w hich the testator had directed 
the widow of his deceased son to adopt the son of his nephew^ to wdiom he had 
bequeathed his residuary estate in the following words: '‘My property which 
may remain as a residue after all the things in my wnll have lieeii done, I 
give to this lad as his inheritance.” The controversy centred on the construc- 
tion of the words, “after all things mentioned in my will have been done,” 
whether they were to be read as qualifying the preceding word “ residue ’’ or 
the following words, " T give,” in which case the gift w^ould be conditional 
on the adoption which was one of the things mentioned in the wall, which 
was the construction placed on them by the High Court, and which their 
Lordships affirmed, holding the words “very obscure ’ and the other construc- 
tion not so clear as to justify disturl)ance of the decree appealed against, 
This case illustrates the truth of what w'as said in another case: “The 
distinction between what is description only, and what is the reason or motive 
of a gift or bequest, may often be very fine, but it is a distinction which must 
be drawn from the consideration of the language and the surrounding 

(1) BWaswar y - Ardha 0 hander f 19 C. 462 (4) Lali v. Muilidhai’t 28 A, 488 (496, 

(461) P. C P. C. 

(2) Nidhoovioyti y. Snroda Perffhadt 26 W. (6) Mvrari Pal v KhiuIcu Jjals 3l A. 889, 

R. 91 P. C. (9) Karavisi y Knrsaiulas, ^3 B. 271 

(8) Fanhkira v. Eajeswar, H 0. 468 (486) (277-279) P. 0. 

P. C. 
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circumstances.” A party may implement a construction by his own 
conduct. Such was the case where a Zamindar .4 with the consent of his 
wife adopted a son B, and appointed him his heir, after which he married a 
second wife and made another adoption C when his first adopted son B was 
still alive. He divided tlie estate between them and B managed G’s estate 
during his minority. On the adopter’s death, B however laid claim to the 
entire estate, alleging that A could not have legally alienated his estate in 
favour of 0 or legally adopted him. The jPrivy Council held^ C’s adoption 
during B s life-time invalid. TJiey also held B s acquiescence in A's partition and 
in C s possession and his own management of his estate for him during A's life 
in no way prejudiced his claim, l)Ut inasmuch as A could have given a por- 
tion of iiis estate to C during his life-time without B s consent, B was bound 
to deliver to 0 that portion of A s estate wliicli A could liave given to C if the 
gift had been inter vivos. 

47. (1) The adoption of a person has, from the date of 

Effect on natural lus adoption, the cffoct of dctcniiininj* all his 
rights and liabilities in the natural family, but 
not so as to divest him of any property whicli may have already 
vested in him prior to that date, 

(2) But no adoption severs the natural relationship of the 
adopted son with his natural family so as to exempt him from 
the prohibition which would otherwise bind him as regards 
marriage and adoption. 


Synopsis. 

( 1 ) Hcmlts oj adoi)lioii (7d(}). ( 3 ) rrolubilcd dajrceti for iitai'riagednd 

i'i) Potiiiioii III Ike udtuTal/aniily {7\)7). iidoptioii iii n'Xlnral family (798). 

796. Analogous Law. — 1 he two rules here staled are llie outcome of 
Ihe view partially embodied in the following text : — 

Manu.— A given son must never claim the family and estate of hie natural father : 
tho funocftl cftko follows the f&mily ftnd ostsito ; but of binii who hsts civ on a wav bis son 
the faaeial oblation is extinot.. C^) ’ 

Erlhat Mnnu-Sons given, purchased and the rest, retain relation of Sapinda to the 
neural father as extending to the fifth and seventh degrees ; like this, their general family, 
which IS also that of their adopter. (4) o 

The rule that an adopted son cannot be divested of the estate which had 
already vested in him follows the general rule that an estate once vested 
cannot be divested, t®) Nor does it disqualify one for adoption. (6) 


(1) Fanvudrd v. Uajcsivcrt 11 0. 4(58 
(484) P. 0. cited in Lali v. Murlidhar, 28 A. 
(496) P. C. 

(2) Uungama v. Aichamai 4 M. I. A. 1 
(308). 

(8) IX 142 ; cited in Mit. 1 32 ; Mayukh 
lV-V-21 (Mandlik) 59 ; Datt. Mim. VI-§ 6: 
Datt.Ch. 1L18 (Suth), 72, 119. 

(4) Cited in Datt. Mim. V1.9 (Suth) 73. 

(5) Moniraw v. Kerikulitani, 60 776 (788) r 


Annamah v. Mabbu, 8 M.H. 0. R. 108 ; Ym^ 
kata\Mangayyn, 29 M. 437 (447 451) (Mitak- 
shara cases). In Venkata v. Bangayya, 29 M. 
437 (451 ) the rule here stated and the texts 
bearing thereon have been fully disouased. 
Behari Lai v, Kailas Chunder^ 1 0. W, H. 131 
(Dayabhag caseV 

(6) Bapanma v. Appa Ban, 16 M. 884 
(896, 897). 
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797. Adoptee’s position in the natural family. — An adoption efTecls a 
complete severance of the adopted son from his natural family. His adoption 
is said to operate as a civil death of the adoptee in the natural family and his 
re-birth in the family of his adopter. But this is scarcely correct. Bor although 
adopted into another family the adoptee still rctainsiAhe i)roperty which had 
vested in him prior to liis adoi)tion, which of course, he could not lie permitted 
to do if he were civilly dead. By his adoption he merely loses all future 
interest he may acquire in his own family and vice versa, llis severance 
from his natural family is so complete that no mutual rights as to succession 
to property can arise between them, so that while he cannot inlierit to any of 
his natural relations, the latter equally cannot inherit to him. His heirs are his 
new Sapindas of the adoptive family, his own relations of his natural family 
being placed in the catena of his heirs as such, (2) 

An adopted son on adoption ceases to be liable for tlie debts or other 
obligations for which he would have been liable as a member of his natural 
family, except, of course, such debts and obligations for wliich he may be liable ' 
by reason of the propeity which he may have inherited or acquired before his 
adoption. 

798. Marriage and adoption. — The adopted son is a mere substitute for 
a real son, and as such, he lias by usage acquired a lilial status and rights in his 
adoptive family. Tire ci'eation of such a jural relation does not sev^er the tie of 
blood which binds him to his natural family. He cannot, therefore, marry in his 
natural family within the proliibited degrees, nor can lie adopt from tliat family 
a boy whom lie would not ha\e adopted if he had remained in that family. 

But on this question usage may have something to say. 

4.8* In the absence of a natural son, an adopted son 
Rights in the possesses all the rij^hts and is subject to all the 

adopted family. liabilities of a natural son in tlie family of his 

adoptive father» including; the right of lineal and collateral 
inheritance. 

Synopsis. 

(1) Bujht'S of adopted son (3) lUqhts cohiinenec iritk adoption, 

( 2 ) Bights of inheritance (801-802j. (803). 

799. Analogous Law. — The tlreory of adoption implies a complete change 
of paternity, and an adopted son must, in all respects, be considered as having 
been begotten by Iris adoptive father. It is now settled tliat the adopted son 
possesses in the family of his rulopter the same status and rights as an Auras 
(or lawfully begotten) son, (6) being as such entitled to enforce a partition against 
his adoptive father or his co-parceners, and to inherit l)oth lineally and collate- 
rally to his adoptive relations, (7) except in a few instances to l)e presently con- 
sidered. As Mitter, J. observed : “According to Hindu Law, an adopted son 


(X) Duitnm'nm v. Ajeet Smgh, 1 Beng. 8.R. 
26; 6 l.D. (0 S.) 20; Srmivasa v Kappan, l.M. 
U.C.B. ISO ; Miithayya v. Minalishit 25 M, 

894. 

(2) Mtdhayya v. Mmahshu 26 M, 394. 

(8) PrainvuUuhh\. Dookriske, (1824) Ben. 
S. li. 4 ; Kashee Pershod v. Bm^eedhui t 4 

N. W.P. S.D A. 848. 

(4) Mootia V. Vppen (1858) xM.S D A 117. 

(5) Narasammal v. BaJaramacharlu, 1 M.H. 

O. B. 420. 

(9) SwnJboo Chundar v. Narain, 8 Knapp 


65 ; IhulmctcoomaTi v Court of Wards, 8 G. 
302 P. 0.; Kali Kormd v Vnm Shurik er, 6 C. 
256 (269, 220) F B O. A. Uma Shunker v. 
Kali Komul, 10 C. 282 P C : Nagindas v. 
Bachoo, 40 JB. 270 (287, 2b8) P C reversing 
Bachoo V. Nagindas, 16 Bom L R, 268 
(7) Sumboo Chunder v. Narain, 8 C. 802 
P.C :Unia Shunker KaliKomul, 6 0.266(269, 
260) P H. O A. Kali Kouiui v. Uma Shunker, 
10 C. 232 P.C : Nagindas v. Bachoo, 40 B. 27o 
(287, 288) P.C. reversing Bachoo v. Nagindas, 
16 Bom. L. R. 268. 
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occu[)ies the same position, and has the same rights and privileges in the family 
of the adoi)tci as the legitimate son, except in a few, specified, instances, which 
have been clearly and carefully noted and defined by writers on the subject of 
adoption. The theory of adoption depends upon the principle of a complete 
seveiance of the child adopted from tlie family in which he is born, both in 
respect to the paternal and the maternal line, and his complete substitution 
into the adopter’s family, as if he were born in it.” 

800. 'rile [iroperty inherited by tlie adoptiv^e son from his tidoptive father 
would be ancestral or self-acquired according to the nature of the property in- 
herited by him. It is not in the nature of a gift to the son but is his inherit- 
ance. (2) 

lie is the adopted son of l)oth his adoptive father and of his wife whether 
she consented to his adoption or not. Consequently, he succeeds both to him and 
to her. So when one S, a Hindu governed by the Mitakshara school mar- 
ried four wives in succession,, and in conjunction with his first wife ()y whom 
lie had no issiu^, he adopted a son H, after which he had a son G by his second 
wife, S predeceased Ins fourth wite M liaving had no issue by lier. On M. 
dying intestate, both H and G were held equally entitled to inherit M's strid- 
han as tlie sapindas of S. 

801. Adoptee’s rights in his adopter's family. — It has now been set- 
tled by a series of rulings of the Privy Council, that except in the cases and to 
the extent expressly limited by the texts, the rights and liabilities of an adopt- 
ed son are exactly identical with those of a natural born son, that is to say, so 
far as regtirds rights, he is entitled to inherit to his adoptive father, and the 
latti'r’s natural or adoptive father, grandfather and his otlier more disbint lineal 
ancestors. He is equally entitled to inherit to bis father’s wife who is 
treated as liis adoptive mother whether she took iiart in his adoption or not 
and to her relations, sucli as her father and brothers. And conversely both the 
adoptive father and mother and their relations are entitled to inherit to him. 

802. Similarly, lie is entitled to inherit to tlieir relations collaterally, such as 
their sons, brothers, uncles, and other collateral relations. So where a legiti 
mate and adoiited son survive a father and the legitimate son afterwards dies, 
the adopted son takes the whole property by survivorsliip. So he is entitled to 
succeed to Ins father s daughter’s son, his father’s brother’s son, paternal 
uncle, father’s first or third cousin grandfather’s first cousin.^^®! 

(1) Uiioa Shunher v Kdli KojnnU ^ 0. 266 Jennt v Mohesh, 9 C. 70. 

(269, 260) F. B atfirmed 0 A Kali Kojual v (6) Kali Komal v. Uma Shunkcr 10 C. 

Vma ShunUft 10 C. 232 P. G, approved in 232 P. Q.\Badha Prasad v. Uanee Mani, 88 
Nag%ndas v. Uachooy 40 B. 270 (288) P. 0. G. 947. 

(2) lleera Singh, v Duryar Siti^h 1 Agra. (6) Padma Knmari v. Cettri of }Vard8, 8 

256. G. 802 P. G. 

(3; Sham Knar v i)m, 1 A. 255 F (7) Rungammav. Aiehamma, kS 

B ; Gu^iga Mya v. Kishen Kishore 3 Beng. S. (108) ; Sudanund v. Bonomallee, Maitih 817. 

R. l28 ; (iunga Pershad v. Brijessuree (1869) (8) Padma Kumari v. Court ojWwds, 8 

S. D A B 109 1 ; Puddo Kumarav. Juggut C. 302 P. C. 

K%shor8f 5 G 615 ; Uma Sunker v. Kali ^9) Bamundoss v. Tarineet 7 M I A. 169 ) 
Komulf 6 G. 266 (263) P. B. O. A. Kali llarekchand v. Be joy Chand, 9 0. W. N. 796. 
iComwi v.t/wfl 5 /lunfctfr 10 0.282 P.C, appro V- (10) Lnkenath s > ShamasoondarBe , (1868) 
ed in Nagindas v. Bachoo 40 B< 270 (288) 8 D A. B. 1868. 

P G. overruling contra in Morun Mose v. (11) Siimbhoochufider v. Narain, 6 W. R 
B$joy W. R ( i N) 121; Chinarama Krishna 100 P. C. 

V. Mtnakht 7 Ai. H. C. R. 246. (12) Bmo Nath v. Gofaul, 6 C. L. E. 379. 

(4) Gangaanar v Hiralal 43 C. 944 ; Joy (13) Mokundo v. Bykunt, 6 C. 289. 

Kishoro v. Panohoon» 4 C. L. R. 681 ; Surjo- 
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So an adopted son of one daii.ufhter will sliare equally with th(‘ natural son of 
another dauj^liter in the inluM'itaaco left by liis natural grandfather. 

And so an adopted son by rmc wife is entitled to iulierit tlie stridlian of 
another wife equally with the legitimate son of a third wife as their predeceased 
father’s sapindas. 1^) So an adopted son of the maternal grandfather of a de- 
ceased man, though the gotra into which he was adopted was not the same as 
the latter’s was an heir nearer to him than sucli maternal grandfather’s grand 
nephew, 

803. Such riglits, however, only arise on adopLion. fwen in the case of 
an adoption by the widow, ihougli the adoption by her is to 
Rights oommenoe her husband, still the adoptee’s riglits do not relate' back to 

with adoption. the death of the husband (^) exc'ept, it is said, in the case 

of a trading partnership where the adopted son takes the 
place ot the deceased as from the date of his deatli thus prt'venting its 
automatic dissolution. l^>) 

Adopted son's rights (1) Save as otherwise ])rovide(l 

I n t h e adopted in clause (3), the rights ot an adopted son 
**®*’^' arise at adoption. 

(2) An ndopted son cannot dispute an alienation made by 
the adopted father before his adoption ; and on his adoption he 
would be bound by an alienation made by his adoptive father 
or any other manaj'er of the family to the same extent as a 
natural son. 

(3) The rights of a son adopted by a widow do not relate 
back to the death of her husband, except in llie following cases 
and to the following extent, namely: — 

{(i) His adoption relates back to the death of her husband 
for the purpose of continuing a partnership of which 
he was a member. 

(/)) He divests the co-parcenary interest of the husband 
which has become vested in another by survivorship, 

(c) He may set aside an antecedent gift of her husband's 
property made by his widow, and in the case of 
other alienations, he may dispute their propriety if 
unsupported by legal necessity. 

Synopsis. 

( 1 ) Bights of adopted son (805). (3) Share of adopted son on partition 

(2) Effect of adoption on alienations (SO?). 

' made by nndow (806). (4) ^Idopted son’s rights against his 

father (808). 


(1) Tara Mohun v. Kripa Moyce, 9 W. R. 
128. 

(2) Surjokant v. Mohesh Ohunder, 9 C. 
70 ; BOjja v. Subharaya, 7 M. 253. 

(8) Joy KisJwre v. Panchoo, i C. L. K. 
588 * Qangadliar v, Hiralalt 48 C. 944. 


(4) Pudma Kuinari v. Court of ‘Wards, 8 
G. 3(.'2 P. 0. 

(6) Bamundoss v, Tarinee, 7 M. I. A. 169 ; 
Harekchand v. Be joycJinnd^ 9 C W. N. 796 
(6) S. 263 (10) Contract Act (IX of 1872); 
Kapurc)mid v. Narinjninnll^ 1897 P. R. 20. 
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804. Analo^ons Law. — Tlie rules here slated are really illustrative of the 
general rule declaratory of the rights of an adopted son. (^1 As he. is the image 
of the natural son his riglits and liabilities are also identical. This is so as 
regards clause (1) wliie.li is amply supported hy authorities. ^^1 

805. As regards clause (2) his rights an* retrospective and in a measure 
opposed to the nil(^ wliich declared the contrary. But they could not be other- 
wise, since a widow’s estate is liiniied and controlled by tlie reversioners and 
she could not Ix' permitted to make an adoption to defeat her reversioners 
expectancy while remaining irresponsible foi lier waste and improper aliena* 
tion to lier adopted son. If tlie law were otlierwisc', adoi)tion would lx* an 
effective camouflage' lo mask lier misdeeds. 

806. TJk'- rule was admitted as far hack as 1858 by the Privj^ Council 

who observed : son when adopted became' the undouhtc'd heir ; and it was 

of course correct doctrine that no sale made hy a widow, wlio possesses only 
a verv restricted life interest in the estate could liave becni good against any 
ultimate heir, whet lier an adopted son fir otherwise, unless made under certain 
circumstances of strict necessity.’’ 

807. From wliat has been stated abovt' it is cleai that the rule only applies* 
to a case where the adopted son is in comiietition with the after born son of the 
same father. If tlierefore, of two luothf'rs, one adopts a son and another lias a 
natural son, the two being the sons of two lu others wall share equally on 
partition. The same rule of equality would extend to their sons, son’s 
sons, and son’s son’s sons, that is to say it wall e*xtend to all and every 
relation except a natural son of tlie adopter. So in a competition between an 
adopted son /) of a n iturally born son li and tlie latter’s lirotlier C, that is 
to say the adoptc'd son D and his uncle by adoption C, the two share equally 
botli on partition and inheritance, because sincf' the adopted son’s fath^i* B 
was a natural son of liis father A and so was his uncle C the two would' take 
equally and s ) would the ad()i)ted son B as representing his fatlier B, But 
if his father B was himself an adopted Siiii, Ihen since B. could not liave taken 
a share eiiiial to C’.s, it follow's that liis adopted son D cannot take more tlian 

A. 

! 


B C 

1 

I) 

his father B. In otlier words in such a competition, D’s share is only liable to 
reduction if his father was liimself an adopted son, but not otherwise. (^) 


(1) 8,45. 

(2) Collector of Madura v. Moioo Rama- 
linga, 12 M. I. A. 397 (443) : Bamundoss v. 
Tarinee, 7 M. I A. 169 (180); (iirdharilall v. 
Kafitoo Lrtk 22 W. R 56 P. 0 ; llaghunadha 
{8ri) V. Brozo Kishare. 1 M. 69 P. C ^ 
Krishnarav v. Rangrav, 4B H.C. R.(A. C) 
1, (4) ; Kustur Bhavoni v Appa, 6 B. 621 
(628, 629) ; Rambhot v. Lakshman, 6 B. 630 
(687) ; Ooura v Chunimun, W» R (S. N.) 
340 ; Lakshman Radhabai^ 11 B. 609 ; 
Moro Narayan v. Balaji 19 B, 809 (815); 
Bamakrishna v, Tripurabai, 38 B. 88 (92). 


(3) BamUfidoa^ v. Tarmee, 7 M. t.A, 169 
(180) ; Lakshman v. Radhdbai, 11 B. 609 ; 
Moro V. Balaji. 19 B. 809 ; Bamakrishna v, 
Tripurabait^Z Q 88 (96) dissenting from con- 
tra in Sreeramulu v Kristamma, 26 M. 143. 

(4) Nagindas v. Bachco 40 13 270 P. 0. ; 
ovettxilmg Raghuba^iuhd 9. Sadhu Churn, 4 
C 426 and following Tara Mohv.n v. Kripa 
Movee, 9 W. R. 4.^8 f Dinenathv. Gopal 
C/iWm, 8 C L.R 57. 

(5) Nagindass v. Bachoo, 40 B. 270 (284, 
286) P. 0, 
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Since the rights of an adopted son are settled to be tliose of a natural son, it 
follows that like a natural son, the adopted son becoirics a member of the joint 
family taking therein a vested interest as if he had been born tliorein from the 
moment of his adoption. 

808 . What those riglits are must depend upon the personal law to which 
the family is subject. Por instance, since there is no distinction between 
ancestnil and self-acquired property in Bengal wliere the father possesses tlie 
absolute right of disposal and since the same right is possessed by the Mitak- 
shara father in respect of )iis self-acquired property, it follows that an adoptive 
father may dispose of all such property by a gift inter vivos B) or by a will 
even if it should have the effect of comidelely disinlieriting his adopted son 
with whom he makes no implied contract that he will not make a will (8) or 
refrain from exercising his legal right of disposing of his property at his 
pleasure. But if there has been a previous express agreement restricting 
his right made in consideration of the adoption with the parent of the adopted 
son, he would be l)ound by it. But he is then bound because of the contract 
and not because of the adoption. In this view it is, of course clear that an 
adopted son in a Mitakshara family becomes a co-parcener in the joint 
family property of his adoptive father from the moment of his adoption. 1^) 
And if the property be liis father’s ancestral property it becomes his ancestral 
property in which he takes the same vested interest from his adoption as a 
natural son would from his birth. (^) In a joint Mitakshara family an adoption 
by the widow has necessarily the effect of divesting the co-parceners of her 
husband’s interest which had devolved on them by survivorship, So where 
an impartible Zemindari had devolved on the undivided brother of the deceased 
holder, an adoption by the latter’s widow was held to divest the brother in 
favour of tlie adopted son. 


.. : . so (i)K xcept in the case of a Shiuira 

* the rij^hts of an adopted son arc, on the birth 

of an auras son, limited as follows : — 

(2) He loses all rii^hts to the performance of relij^ious cere- 
monies. 

(3) He is not entitled to succeed to an impartible estate in 
preference to the auras son. 

(4) His right of inheritance in other cases is reduced to one- 
fifth share of the natural son. 

. Synopsis. 

(l) Texts on adopted son’s rights as (2) Jlmsons for divergent vieivs (811). 
against auras soti (809-810). 


(1) Rwigaina v. Aichama, 1 M. I A 1. 

(2) Sadanund v Benomaieet 2 Hay. 205; 
Purshotam v. Vasudev, 8 B H. C. R. (0. C.) 
196 

(8) Vmkata v Court of Wards, 22 M. 383 
PC 

(4) Surendra v. Kala^ 12 0. W. N. 668. 

(6) Sumboo Chunder v. Naraini, 6 W. R 
100 P. C. ; followed in Pudma Oonmari v. 

H, C,— 30 


Court of Wards, 8 C 302 P. C.; Kali Komul v. 
Umo Shunder, 10 C. 232 P. C. ; Nagindas v. 
Bachoo, 40 B 270 (287) P, 0.; Gangadhar v. 
Hiralal 43 C. 944. 

(6) llamhhat v. Lakhman, 5 B. 630 (686). 

(7) Chandra v. Qojara, 14 B. 468. 

(B) Sri Virada v. SriBrojo, 1 M 60 P. 0.; 
Bachoo V. Mankorebai, 29 B, 5 1 A* 31 B. 
878 P. C. 
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809. Analogous Law. — The reduction of the rights of an adopted son in 
competition with an after-horn le^itiinrile son is based on tiio following textual 
authority : — 

Yashisth Wbon a son ha^ boon adopted, if a legitimate son is afterwards born, the 
son given shares a fourth part. (D 

Dev ala : — Those twelve are pronounced sons for the sake of issue ; some are sprung 
from himself , some from another also. Some acquired by an overt act of adoption ; and 
others filially related independent thereof. Of these, tbe first six are kinsmen and heirs to 
collaterals, tbe rest are so merely to tbe father ; and a special rule obtains according to the 
priority in rank of the sons ; all these sons arc considered as heirs to one having no real 
legitimate son, but should a son be subsequently born no right of primogeniture attaches 
to them. Of these those who are equal in class take a third share, but those inferior in 
rank should live in subjection to one of equal rank receiving maintenance. (2) 

Katyayan : — If a legitimate son be born, the rest are pronounced sharers of a third 
part, provided they belong to the same tribe, but if they be of a different class they are 
entitled to food and raiment only. 

810. Dattak Cbandrika contains a long disquisition on the share of the 
adopted son in comi)etition with the auras son concluding it by a reference 
to the Shudras who aie excluded from the special rule, citing the following 
text in support of the exception : 

Yriddha Gautam : — A son being thus adopted, if by any chance a legitimate sou 
should be born, let them be equal partakers of the father’s estate 

Therefore, by the same relationship of brother, and so forth, in virtue of which the real 
legitimate son would succeed to the estate, of a brother or other kinsmen, where such son 
may not exist, the adopted sou takes the whole estate even. 

Sinoe it is a restrictive rule, that a grandson succeed to the appropriate share of his 
own father, tbe son given, whose adopter is tbe real legitimate son of the paternal grand- 
father is entitled, to an equal share oven, with a paternal unole, who is also such descrip- 
tion of son : therefore, a gracdson, who is an adopted son, may [in all cases], inherit an 
equal share even with an uncle. This must not be alleged, [as a general rule.j For there 
would be thi-* discrepancy: where, the father of the grandson, is an adopted son, he would 
receive a fourth share : but the grandson, if he were such son, [of him] would receive an equal 
share [with an uncle in the heritage of the grandfather] . And acc:)rdingly, whatever share, 
may be established by law. for a bitker of tbe same description as himself ; to such ap- 
propriate share of his father, does the individual in question, [viz , tho adopted son of one 
adopted], succeed. Thus, what had been advanced, only is correct. The same rule is to 
be applied by inference to the great-grandson also. 

The difference between the Bengal and the Benares schools on the share 
of the adopted son arises from a difference in the reading of the text of 
Vashisth’s. 

811. All the schools proceed upon the text of Vashisth’s before quoted, 

o 9 A\99 f difference of opinion between them arises from the 

^'vievs different readings of tlie s?une text and the meaning 

of tlie ambiguous expression^* sliares a fourth part” which 
may mean either a fourth of the whole or (h) a fourth part of what he would 


(1) XV-9 : 11 8. B. E. 76 ; quoted in Mit. 
l-Xl-21 with the following comment on a 
“Son given.” “Here the mention of a son 
given is intended for an indication of others 
also, as the son bought, son made by adop- 
tion, and son self-given and tbe rest ; for 
they are equally adopted as sors.” Vas 
hlsth’s verse is cited without con ment in 
Datt. Mim.X-1 (Suth) 106 ; Datt. Ch. ii-11 
(Suth) 118. 

(2) Quoted in Datt. Cb. 5-16 (Suth) 188. 
139. 


(8) Quoted in Datt Ch. V.16 (Suth) 189; 
in some copies the reading is ' * are pronoun* 
ced sharers of a fourth part’* Suth. p. 189, 

(1) V.19.29. 

(5) Quoted in Datt. Oh. V'82 (Suth) 148 ; 
followed In Baja v. Suhharaya^ 7 M. 258. 

(6) “ Shares a fourth part ” being read as 
“ shares of third part ” in Daya Bhag. X-18 ; 
The other text is followed In Madan Parijat, 
Yir Mitrodaya and others— Cole-Note to Mit. 
X— XI.26. 
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have received if he were a naturnl son, or (c) a fourth part of the natural son’s 
share. According to the first view the datcak gets (jiie-fourth of the whole 
estate leaving the remainder to be appropriated by the natural son or if there 
be more than one son, to be divided amongst them. According to the second 
view the dattak takes one-fourth of what he would liave taken if a legitimate 
son, i of ; while according to tlie last view he takes i of a son’s share, 
i.e.f if the latter gets 4 the former gets 1 or 1/5 of the whole. Thus if the pro- 
perty be valued at 40 the dattak’s share according to each view will be 10, 5 
or 8 resi^ectively. Kach of these views has found its supporters. Sir Thomas 
Strange and the early writers favoured the first view while Nanda Pandit 
argues in favour of the second view (2) but recent opinion (^) inclines to the 
third view. It is contended that the first view cannot be correct because in 
that case the adopted son would get a fourth of the estate while th(' remaining 
three-fourtlis may liave to be divided amongst as many or more natural 
sons which would be inconsiscent with the spirit of Hindu Law' which places 
the secondary son in a lower position than the auras son. Both the Bombay 
and the Calcutta Courts, tlierefore, agree in rejecting the first interpreta- 
tion. They equally reject the second interpretation as strained and un- 
natural ; but now agree on the third whicli is also supported by some cases of 
the other courts, (fi) The same rule applies w'here the adopted son sues for 
partition an adopted son of a deceased natural son of the proiirietor and there 
being no text to curtail his right, he would take the full s’^are of his father. 

812. So again w^here a person was a membtT of a partnership at the time 
of his death such partnership is not dissolved by leason of his deatli if liis 
widow makes a valid adoption in which case his adoption would relate back 
to the death of lier husband. (7) 

SI- No suit lies for the specific performance of an agrec- 
Ho Bpecilic relief in nieiit to adopt, the breach of which may, 
adoption. however, be redressed by damages. 

813. Analogous Law. — There can be no suit for the specific performance 
of a contract to marry or to adopt, (8) as I)oth dei:)end upon the volition 
of the parties, and its breach may be otherwise redressed. 

In one case the parties had agreed not to adopt against which agreement 
the defendant was about to make an adoption. The plaintiff sued lier for an 
injunction restraining her from making an adoption and prayed for an interim 
injunction as the adoption was to take place the next day. The court, however, 

(1) 1 Str. H.L. 99 ; Wilson’s works, V 52‘ iHriapa v. Ningnpa, 17 B. ICO without 

1 Wm. Maon. 70; 2 Wm. Macn. 184;F. Macn. reference to the earlier decisions in JIanmant 

137 ; Madhaviya Dayavibhag (BurnelTs Tr). v.Bhimacharya, 12 B. 106; Eukhab v. Chuni- 
28; Taramolmn v. Kripet Moyee, 9 W R 428; B. 347 in which the court allotted him 

Buhhal V. Chunilal, 16 B. 847 ; Preag Singh one- third of the share of a natural son 

V. Ajoodya, 4 M. 8. E. 96 ; 1 Mor. Dig. 306. Ayyavu v. Niladatchi, 1 M. H. C. R. 46. 

(2) Datt. Min). V-40. (1?) liajaw, Stiboraya,! M. 263 followed in 

(3) Bi/thhadra v. Kalpataru, 1 0. L. J, Baramanund Krishna Charan, in G. h. 
888 (392, 898) following Giriapa v. Ningapa, *1. 183 (187) doubting con/m in Enghuhannnd 
17 B. 100 ; Ayyavii v Niladatchi^ 1 v Sadhu Churn, 4 C. 425. 

M. H. C R. 46. {!) Kapur C hand V. Narainj an Lai, (1897) 

(4) Bnhhadra v. Kalpatara, 1 C. L. J. P. R. 20. 

888 (892); Giriapa v. Ningapa, 17 B, 100 dis (8) S 21 (6) Sep. Rel. Act (I of 1877 ) 

seating from Raghubanund v. Sadhu Churn, (9) The contrary siatcd in Sreenarayan v. 

4 C. 425 since overruled in Nagindas Kishen Soondery, {IST3) 11 B.Ij. R 171(188) 

V. Bachoo, 40 B. 270 P. C. P- 0., must be taken as overruled by the 

(6) Dkondo Y. Appaji, (1893) B, P. J. 398 ; statute law. 
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refused it liolding that the court should be cautious in restraining an adoption 
the result of whicJi miglit be serious to the party restrained. (^) The fact that 
the breach of sucli contract is redressable in pecuniary compensation is 
sufficient to prevent a party from obtaining an injunction. ( 2 ) 

ss. (1) An invalid adoption cannot be validated by a 
Effect of acquies- subsequent consent, though the person so 
cence in an invalid consenting may be estopped from denying it ; 
adoption. there call be no estoppel unless there is 

such a course of acquiescence in treating the adopted boy as 
a member of the adopted family that it will be impossible to 
restore him to his original position in the natural family, 

(2) Mere acquiescence or even presence at the adoption 
does not necessarily amount to an estoppel. 

Synopsis. 

(1) Effect of consent on invalid adop- (2j Acquiescence, no bar (816). 

tion (815j. (3) Estoppel (817 j, 

814. Analogous Law. — ^This section involves three propositions : {i) that 
the invalidity of an adoption cannot be cured by the subsequent consent of those 
whose consent was pre-requisite to its validity, (3; (n) that no acquiescence 
in an invalid adoption can make an invalid adoption valid, {iii) and no 
acquiescence short of estoppel, precludes one from disputing it. v^) 

816. Effect of consent on adoption.— It is an established rule that con- 
sent cannot cure the invalidity of an adoption. So where the consent of the hus- 
band’s kinsmen is necessary to empower tlie widow to adopt, an adoption made 
i)y her without such consent cannot be validated by their SLil)sequent ratifica- 
tion. Even if the kinsmen whose consent was a pre-requisite were present at the 
adoption it does not amount to either consent or acquiescence. (^) Even where 
the acquiescence has continued for even as long as 50 years ii. would not 
validate the adoption though it may estop the party if his acquiescence had 
led the adoptee to abandon his rights to the property in his natural family and 
render his service in that of his quasi adoptive father. 

The equitable doctrine of laches and acquiescence does not apply to suits 
for which the Legislature has prescribed a limitation, A legal title cannot be 
displaced by mere acquiescence, laches or delay. The fact that a person did 
not protest does not prove his acquiescence, 


(1) Assiif V. Raian Bai, 13 M. 5d. 

Ci) S. (c.) Specific Belief Act (1 of 
1877). 

(8) Konvidi v. Venkataswami* 32 M. L. J. 
119 ; Adivi v. Nidamarty, 38 M. 228. 

(4) Vaithilingam v. Murugaian^ 87 M. 
529, 

( (5) Bapamma w AppaUau, 16 M. 888 

391); GurulingoBwami w.Ranialakshamma lA 
M. 63 (68) ; Farvati^ayaimna v, Rama- 


krishfuz Rau, ib, p, 145. 

^6) Oopalayyan v. Raghupaiiayyan, 7 M, 
H* C. B., 260 ; Parvatibayamma v, Rama* 
krishna Rau, 18 M. 146 (151. 162), 

17) Rama Rau w. Raja Rau 2 M. 0. 
B 114 ; Peddamulhulaty v, Timma Reddy, 
ib p. 270 (’278); Baruch Chunder v HuroSun* 
kur, 22 W.R. 2t)7 ; Rahmaiullah v. Secretary 
of State, (1918) P, R. 63; 18 I. 0. 799. 

(8) Rajan v. Basuva, 2 M. H. 0. R« i2S* 
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816. In any case, acquiescence is never a ground for depriving a person of 

his legal rights unless the accpiiesccnce amounts to estop- 
Aoqulescence no bar. pel. Silence is not acquiescence, unless one was under a 
legal duty to speak. W There is a difference between 
acquiescence before the act and after it is completed. In the first case 
it affords evidence of consent, but in the other case it may amount to waiver 
of a right, but a waiver must be an intentional act done with the knowledge 
of one’s right.f3) Mere delay is not waiver and apart from limitation, it does not 
deprive one of his rights, 

There can be no acquiescence unless one is cognizant of one’s right to 
dispute it and where both parties equally knew the facts, tiiere is neither 
estoppel nor acquiescence. (t)j 

817. Estoppel.— But where for a long series of years a person has 
acquiesced in the adoption of another and the latter I'as in consequence lost 
all rights in his natural family it may then be a case in which, w'hile the adop- 
tion remains invalid, the court may hold a party estopped from showing its 
invalidity on the ground that it would be incquitabl to permit him to show 
the contrary when he has by his own conduct induced another to alter his 
position to his disadvantage to which he can no longer be restored. Such a 
case must be brought within the princijile stated in S. 115 of the Evidence 
Act. 


(1) Chadwick v. Manmnq, (1696) A.C. 231 
(^38); Bimlu v. JJiigli, (1909) P R. 73; 3 I. C. 
814 ; Shyatna Charon v. Prafulla, 19 C. W. 
N. 882. 

(3) Duke of Leedfi v. Amherst, 2 Phillipp, 
117 ;78 R. R, 47. 

18) Darnhy v.L C d U. By. Co 1.. R. 2 
L 43 (60); Shyama Charon v, Frojullo, 
IV C. W. N, 862 (886). 


(4) Shyavio Charon v Frafulla- 19 C 
W.N. 882'(886) 

(5) Fopamfi a \\ Apia Bou, 16 M. 384 
(891)* Shyama Charon v. Frafulla, C9 C. W. 
N. 882 (886). 

(6) Fro^enno Kiimor v. Srilaniha, 40 C. 
173, 

(7) Vaithiltngam v. Muru(iaian,bl 629. 
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CHAPTER VI. 


Minority and Guardianshir. 


818. Topical Introduction. — The law of guardianship is based on the 
principle that infants being of immature intellect and iinpi rfect discretion, are 
incapable of exercising any civil right or performing civil duties and their 
interests consequently re(iuire to be protected by the recognition and appoint- 
ment of a guardian to their person or property or both. 

819. All laws recognize this incapacity and the necessity for protection- 

And all laws acctipt the parents as tlie natural guardians of their offspring. 
Of these howeven, the fatlier has an almost absolute right to the guardianship 
of Jiis cliildren of both sexes. This is the relic of Ihs old patria potestas which 
enabled Ihm to own, sell, or kill his own ofTspring. But this can only be by 
analogy for wlien the father exercised l)is potestas his minor children 

had no individual riglits or property. They were merely his chattels. Their 
individual rights are of later growth. Consequently, the Hindu Law-givers do 
not recognize any absolute rights of guardianship in any one, the sovereign 
being entrusted with the guardianship of all minors and entitled to appoint 
any person as their guardian. But nevertheless the parental power arcl 
authority was a fact which the courts could not ignore and following the 
broad analogy of their pristine rights, their claim to guardianship of their 
children was never contested. And as between them, the father as the head 
of the family and its bread winner, was held to possess an absolute right. But 
his present power, though nominally absolute, is limited by his capacity of 
which the court as representative of the sovereign is the sole judge. "Next 
to tlie father stands the mother. Other things being equal, she has a 
preferable claim and according to a decision, even a better claim for the 
guardianship of her minor daughter than the father. But as will be 
presently seen, this was the exceptional tase of a Kulin father with his 
numerous wives. In normal cases the courts recognize the father’s right as 
stronger than that of any other relation and in a competition between the 
father and the motlier, the former starts with a clear advantage which the 
latter has to meet. Apart from the parents no other relation has any right in 
the same degree. Hindu Law no doubt favours the paternal over the maternal 
relations and this is never left out of account. But the welfare and wishes of 
the minor are then accounted as of a greater moment. 

820. The law of guardianship is now codified in the Act W which however 
does not affect the personal law of the Hindus so far as it relates to the power 
to appoint a guardian but otherwise it controls his appointment. 

OF MINORITY. 


S3. (1) 

Age of majority. 


In matters relating to inarnage, dower, and adop- 
tion, a person attains the age oT majority on 
completion of the sixt eenth year : otherwise 


(1) Manu, VIII 27 ; a Dig., 674, 676 ; 
Bain Bunsee v. 8ool>h KoonwareCt 7 W, R. 
321 (326); ^iunseedfm' v. Vindeseree, 10 M 
I. A. 464 ; Besani v. Narayaniaht 38 M. 807 
(819) P. G.; Jago v. Oodah 4 N. L. R. 20. 


(2) Muthu Veerappa v Pmmuswamit 
(1911) M. W. N. 561 ; 18 J. 0. 16. 

(3) Modhoosiwdun v. Jadttjb 8 

W.B. 194. ' ' 

(4) VII of 1890. 
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except in the cases herein after provided, lie attains it on com- 
pletion of the ciiihteenllxyear. 

(2) Every minor of whose person or property a j^uardian 
has been appointed or declared under the (uiardians and Wards 
Act, and every minor whose property is under the superintend- 
ence of a Court of Wards, attains his majority on completion of 
his twenty-first year. 

Synopsis. 

(1) Hindu Law of majority (822). (3) Mode of calculation (824). 

(2) Age of major tty for Hhidus (823). 

821. Analogous Law. --This section is a siiniinary of llu‘ TTindii Law 
modifying and as modified by the Indian Majority Act. Clause 1 reproduces 
the saving clause 2 of the Act O and states what is now regarded as the age 
of majority under Hindu Law. 

822 The saving clause in the Indian Majority Act was, of course, inserted 
Hi nduLaw of majority respect to the personal laws of Hindus and Maho- 

medans which it has been the policy of the (lovcrninent 
to leave unmolested. The only textual rule to be found on the subject of 
Hindu majority is tlie following : — 

Mann : — The property of a student and of an infant, whether by descent or otherwise, 
let the King hold in his custody, until the owner shall have ended his studentship, or until 
his infancy shall have ceased in his sixteenth year. (2) 

According to this rule the infancy of a minor “ceases in his sixteentii year.” 
But the phrase is vague and might mean cither upon entering the sixteenth 
year or upon its completion (^) and there is authority for either view. 
When Manu enacted the rule, women were incapable of holding property or 
entering upon a course of stiidentshii). 

No doubt a period has been prescribed for the termination of tl)e age of 
studentship and infancy biit as has been pointed out before, that period is 
strictly speaking inapplicable to women who have been declared ineligible for 
religious studies and whose perpetual dependence upon men is consistently 
insisted upon. 

These are the inherent defects of the Hindu system and failing a direct 
rule, some limitation had to be fixed which tlie courts liave, in several cases, 
fixed as stated in clause (1). 

823. Clause (1) of this section is taken from S. 2 and clause (2) 
nifui rf f I abstracted from S. 3 of the Majority Act which pre- 
tty” scribes a uniform age of majority applicable to all minors 

including Hindus who are however declared exempt 


(1) IX of 1875 Juggessuv’ 1 W. R 75 ; Monsoor AH v. 

(a) Manu, VI1I-27 ; IX--146, 190, 191. liamdayaU 8 W. R. 50 ; Callychurn v. 

(8) 1 Dig 293; 1 Dig 115: Dayabhag Bunggobutty, J9 W. R. HO; Mothoor v. 

iii.1.17 Note^ Datt' Mim. IV“47 ; 1 W. Maon Surendra,' 1 C. 108. 

103 ; 2 W. Maon ; 220. Lachman v. (4) 1 W. Maon H L. 103 1 Str. H L. 72; 

Ruyehand, (1881) 5 B. S D. R. 136: Str H h. 1 6, 71, 80; Lachman y Hupchand 

Luokheenarain y • Mtidhoosoodun (1863) B 6 S, D. A. B 136: Govind Nath y.Gulalchand, 

8.D. A. 606 ; Sheehsunker y . Manakchunder, 6 B. S R. 322 ; Shivji v. Datu, 12 B. II. C* 

(1869) B. 8. P. K. SS^; Dehmoyee v. R. 281 (290). 
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from that Act, thorel>y impliedly reserving to them their own personal law 
of majority, if any. Now since llie Majority Act applies to other cases 
including guardianship, it follows that a i>erson may be still a minor under 
the Majority Act and 3 ^et a major uudei his personal law and therefore, free 
to enter into the three excelled transactions, viz., marriage, dower and adop- 
tion. Since the siving clause does not exempt guardianship and wills, it 
follows that a minor under the Act can neither make a will nor can he act as 
a guardian. Under S. 3 of tlie Majority Act the normal age of majority for 
every person iriespective of nationality or religion is reached on completion of 
the eighteenth year, excei)t ia) where l)efore completion of that age a guardian 
is appointed or declared under the Guardians and Wards Act ; or (i) the 
management of liis estate is assumed by the Court of Wards, in which cases 
the age of majority is extended by anotJier three , years. It will be seen that 
this extend?d non-age does not continue where a guardian is appointed other- 
wise than by a court of justice. Consequently, where a guardian is appointed 
by the will of the father it does not extend that period, nor, of course, is it 
extended by the existence of a natural guardian. This may sometimes lead to 
awkward results. Since a guardian may be younger than his ward, and while the 
former may be a major, the latter may still be a minor. It has l)een held that if 
the guardian is ‘‘appointed” or “declared by tlie court,” the period of majority is 
postponed even if the guardian should resign or cease to act. U) Sucli 
appointment or declatation must be under S. 7 (1) of the Guardians and Wards 
Act. Where therefore, t!ie court merely granted letters of administration 
to the de facto guardian of minor in resi)eci of an estate under S. 13 of the 
Probate and x\dministration Act ('h or appoints merely a guardian ad litem for 
the purpose of a suit, the period of majority is not postponed. 

824. In calculating the age of a minor, the day on which a person is born 
and tlie day on which he completes his eighteenth year or 
Mode of calculation, twenty-first year arc both counted in computing his age of 
majority. So if /I be born a minute before midnight of 1st 
January 1900 and die a minute after the 31st December 1918 he would have died 
a major, for he had attained eighteen years of age at midnight of the 31st 
December, althongli really 48 hours short of two minutes will be wanting from 
the instant of his birth. This is in accordance with the rule that law generally 
ignores fractions of a day. 


Guardian’* 

defined. 


S4-. (Guardian means a person liaving 
the care of the person of another or of his pxo- 
perty or of both. 


828. Analogous Law. — Tin's definition is adapted from S. 4 (2) of the 
Guardians and Wards Act where it is limited to a minor. But since a Hindu 
husl)and is the natural guardian of liis wife, the definition here has been enlarged 
to include such guardiansliip. 

Three ciaaaeB of SS- (1) A guardian naay be natural, 

guardtani. testamentary, or one appointed by the court. 


(8) V of 1881 ; QaMihilal v. Sttrajmol, 
(1906) P.B 89. 

(4) VIII of 1890, 


(1) Sadholal v. Murlidhar, 89 A 672 P. 

B. 

(3) VIII of 1890, 
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(2) A natural guardian is one who is entitled under the 
personal law to which he is subject to act as the guardian by 
virtue of his relationship to the minor. Such guardian is also 
called a de^'ticto guardian. 

(3) A testamenta^ guardian is one so appointed by the 
father in his will for KTs children. 


(4) The C(mrt may appoint or declare a guardian in accord- 
ance with the provisions of the Guardians and Wards Act b) or 
the High Court might do so in the exercise of its inherent 
power. The guardian so appointed may be called the certjticated 
guardian. He is also called a dc jure guardian. 

Synopsis. 

(1) Different claesen of qiuivdiane f2j Certificated guardian (823). 

(822). 

826. Analogous Law. — A natural guardian is one who derives his status 
from the fact of his relationship to the minor. Till he is declared appointed or 
superseded by an order of the court, he remains both the de facto and the de jure, 
guardian of the minor. As such, the father, in his absence the motlier, and in 
the absence of both, the elder l)rother is recognized as tlie natural guardian. 
But where these are not available the same office devolves on his nearest 
paternal relative and after him on liis nearest maternal relatives. But except 
in the case of the ixirents, tlie rule as to guardianship is not inflexible and any 
relation interested in the welfare of the minor may assume his guardianship 
and till his status is questioned, he remains his lawful guardian and is entitled 
to exercise all the rights and subject to all the liabilities of guardianship. 

827., It is also lawful for an adult father to appoint a guardian 
for his children by his will. In that case the testamentary guardian ac- 
quires the sole right in supersession ot all other guardians to guardiansliip 
of the minor. Any one disputing his riglu must tiien move tlie 
court for his removal. Sucli appointment must, however, be only made 
by the father, and as his testamentary capacity is subject to the age 
prescribed in the Indian Majority Act it follows that no father w1io has not 
completed his eighteenth year is competent to make a will or by his will 
appoint a guardian of his children after his death. Wliere moreover, the 
father was himself subject to tlie Guardians and Wards Act then liis incapacity 
to make a will or appoint a guardian for his children would be further prolonged 
till he has completed his 21st year. (3) 


828 . Botli natural and appointed guardians are however, liable to be super- 
OfivdfffiAtAd seded by a guardian appointed by the court in accordance 

with the provisions of the Guardians and Wards Act 
which however, does not entitle the court to wliolly ignore 
them (§ 842). Since such appointment or declaration is by a certificate issued in 
favour of the guardian the latter is ordinarily called “certificated guardian.’* 


(1) VllloflSPO. (888). 

(2) Bdrduari Lai y , Oomi, 8 A.L J. 386 (i) VIII of 1890. 

followed in v. Thakorc Lal^ 1^6 B. 623. (6) RavihUaji v. Harmrain, (1889) P.B 

(8) Lai v. Oomh 8 A. L. J 386 106. 

(l. H. c. — 31 
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(W NATURAL GUARDIANS. 


s©. 

Natural guardians 


riic followini^ relations arc the natural guardians 
of the person and property of a minor in the 
order mentioned below, namely : — 

(u) The father. (c) The paternal relations. 

{b) The mother. (d) The maternal relations. 

Synopsis. 

U) 'Natural guardians f829j. (9) Stepmother^ competency of (838). 

(2) Their position under I he Guardians (10) Claim of paternal relations (839- 

and Wards Act (830-83 1). 841). 

(3) Father s right [822). (11) Appointment of guardian by court 

(4) Competition between adopted father (842) 

and natural father (833). (12) Grounds of unfitness (843), 

(5) Guardianship of illegitimate child- (13) c/n[ m.s (844-845). 

ren (834). (11) Comparison between English and 

(6) Guardianship of converts (835). Hindu Law (84G). 

(7) Father's right to appoint guardian (15) Mother as guardian (847). 

(830). (lO) Claims of other I'elations (848). 

(8) Mother s right of ^uard innship (17) Natural claims when subordinate 

(837). ed, to welfare of the minor (849). 

829. Analogous Law. -lloth tlie English and Hindu Law declare the 
soverei^oi tile guaulian of all infants. (*) The authority of the sovereign 
is now exercised l)y the courts whose authority being quasi parental (2) must be 
used in th() best interest of the minor, wliose welfare sliould be its paramount 
concern subject only to the legal rights of persons whom the law acknowledges 
as the natural or preferential guardians. (^) But in this respect the Guardians 
and Wards Act is stated to have modified the pre-existing rule of Hindu Law 
which recogni'/'ed an a bsolute right in the father and the mother. The law 
now qualifies this absolute right by subordinating it to the minor’s welfare. (4) 
But nevertheless it cannot ignore their claim. Their predominant right still 
remains though if they be unfit, tlie court is free to supersede them for a suffix 
cient reason. But this is in view of the statutory enactment, merely reduced 
to a rule of jiractice. 


830. The act merely saves the personal law so far as it relates to an ap- 
pointment by the father ^5) and recognizes the predominant claims of the father 
and the Imsband whom it is bound to appoint unless they are declared to be 
unfit. (®) Clause 1 is based on S. 8 ; clause 2 on Ss. 6 and 7 (3), clause 3 
})artially on S. 19 and the rest on case-law; clauses 4 and 5 on S. 17 and* clause 
6 on a recent Bombay case. 

831. The Guardians and Wards Act saves from its operation the Hindu 
personal law so far as it relates to any power to appoint a guardian of 
a minor’s person or property or both. It does not save any rule which, 
apart from appointment, vests the right of guardianship of one person oyer 
another. Consequently it is competent to the court to remove a naturaJ' guar- 
dian, even though the father, and appoint another in his place (®) the result 


(1) MftnuVin-27. 

(2) Skinner v Orde, H M. I. A. 809 
(829) 

(8) Basanta v. Chedilal, 40 G. 241 ; 
In re Joshy insam 23 0. 290. 

(4) Bhiknov, Ohamelakoer, 2 0. W-N. 


191. 

(5) S. 6, Act Vill of 1890; 

(6) Ib. S. 19. 

(7) Achrat Lai v. Ghimanlal, iO B. 600 
(605). 

(8) Bindo v. Shamah 29 A. 210,^ 
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being that a guardian may be appointed under the personal law independently 
of the Act or under the Act ; but unless there has been such appointment, any 
party may have recourse to the provisions of the Act for such appointment. 
Now since the right to appoint a guardian apart from the Act, is held only to 
reside in the father when jnaking a will, it follows that his riglil to appoint a 
guardian is only then absolute: otherwise the guardian whoever he be, is always 
liable to be superseded by an appointment by court under the Act. 

832 . With these necessary qualifications the father may be said to possess 
the l^est claim for his appointment as guardian of his 
(1) Father’s right. minor children. (^) And without such appointment he is 

their guardian both of his natural children and adopted 
son. (2) And lie does not lose that right even by his conversion to Christian- 
ity (^) though the court has the power to remove him from* his guardianship if 
it finds it prejudicial to the welfare of the minor. Such was tlie case of the 
daughter aged 10 whom the court refused to withdraw from the custody of her 
maternal grandmother to be made over to the father who had re-married and 
thereby place her under the control of her stepmother, a stranger to her. There 
was nothing against the fatlier but the court l)ased its decision solely iii)on what 
it considered to be for the welfare of the minor. But this case was dissented 
from in Madras where it was pointed out that it did • not discriminate 
sufficiently between th(i case of parents and other relations, since the 
parents have a legal right to be appointed guardians of their children and 
unless they arc shown to be wholly unfit, they cannot be supersedt'd in 
favour of a more distant relative. The mere fact lliat he liad re-married is no 
ground for rendering him ineligible though the fact that the father was not 
during the mother’s life-time on good terms with her, had rc-married and had 
practically deserted both tlie child and its mother, was possessed of no means to 
maintain it and was living lieyond the jurisdiction of th(' court, would be suffi- 
cient to neutralize his legal right in favour of the grandmother witli whom the 
child was living and who was treating it as her own. Such was also the 
case of the Kulin Braliinin with his numerous wives w^hom lie \'isited after 
lengthened absence whom the court did not regard as such natural guardian 
as the mother of their daughter. It seems that under the MichiJa Law the 
mother is the acknowledged guardian of all her children wdiether male or 
female. (^) 

833 . , As already stated, a boy on adoption completely passed into the 
family of his adoptc^d father who is then liis natural pre- 
Adopted father v> ferential guardian even against his natural father, who 
Natoral father. with the adoption resigns all his parental connection, con* 
Irol and authority but w^bere in the absence of the adopted 
father the natural fatlier acted for his son and effected a compromise on his 


(1) 19 (6) Guardian and Wards Act 

(VlII of 1890) ; Lachmi Narayan v. Bala- 
raw, 2 Pat. L J 190 ; 89 I. C. 632 ; Appan 
V. Sf^ivasa, 10 M. 1122 ; Subramania v. 
Ammayee, (1915) M. W. N. Ill ; 29 I. C. 
740 : same under Buddhist Law. Mathlin v. 
Maufig Po. 8 But. L.T. 78 ; 29 I. 0. 890. 
J3). Lakshmihai v. Skridhar, 3 B 1; Sree 
Narain w . Kishen Soondery, 11 B. L R. 171 
(191) P. 0^ B. C; Nogendro v. Kisliensooiidvri/j 
19 W. R. 188 (189) P. 0 
(81 V. Avsion fi W. R. 


(1) Bindo V. Shavi Lai 29 A. 210. 

(6) Subramania v. Ammayee, (1915) M. 
W. N. 411; 29 I. C. 740; Atidiappa v. 
Nallendran, 22 M. L J. 442 

(6) Muthuveerappa v. Bonnuswami, 22 
M. L. J. 68 ; 18 I G. 16 ; (Janga Narain v. 
Kaunsilla, 11 A. L. J. 209 ; 19 I, C. 66. 

(7) Modhoofiordiin v Jadub Chvnder^t 8 
W. R. 101. 

(8) Jiissoila V. Jjfillnh heitya Loll 5 

C. 18. 
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behalf and for his benefit, tlie court held the compromise good as the natural 
father was a proper guardian to assert the right of his son as adopted heir 
against a rival claimant, 

In another case, the claim of the natural father, was on the death of 
the adopted father, sustained in preference to the latter’s relations and even 
daughters, on the ground of Ids natural affection for his child. (2) 

831 An illegitimate child, is in the eye of the law, nobody’s child and the 
IlleiCt* te child i^^^tural guardian of such children is their mother 

' unless the child was born in continuous concubinage, 

when, probaldy, the ordinary rule would apply. But as 
observed by Loid Herschell, ‘‘it is no longer important to enquire what are 
the rights of the mother in relation to an illegitimate child at common law. 
All tlie courts are now governed by equitable rules, and empowered to exercise 
equitable jurisdiction.’’ In other words, the question in such cases is not 
whether the mother should possess the child, buc what would be for the benefit 
of the child. (Consequently, though the mother is the guardian of her illegiti- 
mate children, the court would not consign them to her care if she is leading 
an immoral life and is likely to corrupt their morals. On the other hand 
where the child is loo young to be removed from her care the court would 
tolerate her guardianship till it can s?ifcly place it in better hands. 


835. Neither the conversion of the father noi that of his children to 
Where child a Christianity deprives the one of liis natural right of 

convert. guardianslup over the other. No doubt, where the child 

has obtained sufficient maturity of intellect and discretion, 
he should be consulted and due regard paid to his wishes ; but it has been held 
that a child below 14 is not one who, in the eye of the law, has acquired the 
requisite intelligence and discretion to elect for himself whether or not he will 
return to his parent.'^) 


836. The father has moreover, the right of appointing a guardian for 
His riiSht of appoint* children after liis deatlu As already remarked, in 

ment. respect his power is absolute (J 83 Ij. He may 

exclude even the mother from the guardianship. (*0 But 
this power of appointment can only be made by a will and it must be con- 
fined to a guardian as distinguished from a trustee whose appointment 
stands on a different footing. But as the Privy Council observed, 

his guardianship is in the nature of a sacred trust, and he cannot, there- 
fore, during his life-lime substitute another person to be guardian in his 
place. He may entrust llieir custody and education to another person, and the 


(1) Nirvmaya v Nirvanaya, 9 B. 365 
(867). 

(2) Qanga Frasad v. Nara Kanta, 15 C 
W. N. 558 ; 7 I, G. 284, 

(3) VenkavivncL v. Saoiiraminat 12 M. 67 
(68. 69) ; Saithri In re, 10 B. 307 (317) ; 
Maneya v. Felix Slym, 6 Bur. L T. 164 ; 17 
1.0.986. 

(4) Barnadov McHugh, (1891) A. G. 
888 (898). 

(6) Venkavuun v. Saviiramma, M. 
671; In re Q Unfanis) (1889) 1 Ch. 7l9. 

(6) Kuchoo V. Areoon 6 W. B 236. 


(7) Himncith Bose, In re 1 Hyde. Ill ; 
Q V. NcsbiU Perry's, 0. 108 (108) ; Q. v. 
Fletcher, Ib , p. 109 ; Beade v. Krrshfa^ 9 
M 391 ; Sarat Ghundra y, Forman, ISI A. 
218, Saithri in re 16 B 807. 

(8) Saithri in re 16 B. 807 (818). 

(9) Itaj Lakhec v. Gokool Chunder, IQ lid 
I A. 909 ; Soobah Firths Led v. Soohah 
Doorqa Lcdt 7 W. R 78 ; MahaUe^r v. 
Hamachandra, 15 Bom. E. 888 (889) ; In 
Bvdhilal, Mo^urji, 31 B. 418 (418) the 
point was not decided. 

(10) Harm y Bai Mani, 29 B. 
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authority he thus confeis is a revocable authority, and if the welfare of his 
children require it, lie can, notwithstanding any contract to the contrarj^ take 
such custody and education once more into his own hands. If, however the 
authority has been acted upon in sucli a way as, in the opinion of the court 
exercising the jurisdiction of the crown over infants, to crcat(' associations or 
give rise to expectations on the part of the infants wiiich would be undesirable 
in their interest to disturb or disappoint, such court will interfere to prevent its 
revocation. W 

The father’s right to appoint only extends io his own children and 
not to any other relation such as a nephew. 

837 . Next to the father, the mother is entitled to the guardianship of lier 
minor children, but unlike the father she does not possess 
Mother’s right the power of appointment. Her remarriaf.»e does not 

deprive licr of the guardianship of her son though the 
court may apply a different rule if she has young daughters and a strange 
stepfather, or if she was leading an immoral life. 

Tlie fact that the motlier is a pardanashiu is no objection to her 
eligibility unless it will interfere with her duties, as if she is a young widow, 
or only a stepmothc^r, and the estate is large which will Jiave to be managed 
by her father, — wlio is himself in embaiiassed circiimstances, and lliere is a 
reasonable fear of the estate I'jeing squandered. 

888 . As to tile stepmother’s right of guardianship, IManii declares : “ If 
among all the wives of the same hustiand, one bring forth a 
Stepmother. male child, Manii has declared them all, by means of that 

son to be mothers of male issue.” Following tlie verse 
it was held in some old cases that a stepmother is the legal guardian of her 
stepson in preference to tlie paternal uncle ^‘9 tliough in a Bengal case her 
right was generally doubted and denied in preference to tlie paternal grand- 
mother. But it has since b^^en held that a stepmother is a competent guar- 
dian* (^1) 

839 . Next to tlie parents, the right of guardianship is said to vest in the 
paternal relations of minor in preference' to his 
Paternal relations. maternal relations but neither has any paramount 
right, and the court is free to appoint any one it 
corisiders competent to lake' the place of the child’s parent. BH) So it was 
observed, “ The mere legal rights to be appe)inted a guardian, the pre- 
ference of the minors, and tlie existing or previous relations, are very 

(1) Besani v NarayaniaK M. 807 (819) (7) Sundarmani v. Gokulanafid, 18 O.W' 

P. C. following Lyons v Blanin^ Jac. 246. N. 160 ; 16 I. C 900. 

(2) D/tanpof Bam V. A, (1911) P. (8) Manu lX-188. 

L. R. 220 ; 12 I C. 452. (0) liuhmee v. TJmor Chund, 2 B. S.D. R. 

(8) logo V. Codal, 4 N. L. R 20 ; Ganga ; 14; Nunko Lai v. Sohodra, 1827 3. D. A. N. 

Prasad v. Jals, 15 C. W. N 879; lO I C. 69 ; W. P. 116 : Vyastha Darpan. p. 663 ; W. 
Fatma v. Bam, (1916) P. L. R. 110 ; 28 I. C. Mac H. L 103 follejwing the first caso. 

587 (10) Ham Bunsee v. Hoobh Kconwaree, 7 

(4) Bindov Shamlal 29 A 210. W R„ 321 (325). 

(6) Vsnkammma V, Saviiramma M. 67 {11) Sundormani \ G ok ulnnafid IS C,Vf . 

(68,69); following B. v. Clarke 7 E. and B. N. 160 (163) ; Muthu Veernppa v. Ponnu- 
IB^; Bkittncr w. Orde 14 M. I- A. 300\ llartnan swaviit 22 M. L. J. 68; 18 T. 0. 10. 

Partalu, (1911) P. L R. 67. (12) Ginbai (Be), 32 B. 50. 

(6) Jaiwanti v. Gajadhar, 38 C 783. (13) Kristo Kissore Neoghy v. Kadermoye^ 

2 0. L. R. 688. 
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minor considerations as compared with the main ciuestion, what order 
would be for the welfare of the minor ? In making orders appoint- 
ing guardians for the persons of minors, the most paramount considera- 
tion for the judge ouglit to be, what order under the circumstances of the 
case, would be best foi securing the welfare and happiness of the minors ? 
With whom will they be happy and who is most likely to contribute to their well 
being and look after their health and coniort ? Who is likely to bring up and 
educate the minors in the manner in which they would have been brought up 
by llu' parc'iits if tliey had been alive? In facL the main question for the 
court to consider in the case of the unfortunate minors who have lost their 
natural guardians is, who amongst tlie relations, cr for the matter of that, 
friends of ihc' minors, can you select who will supply as nearly as possible the 
place of their lost i)arent or parents.” (^) But tlie nearness of relationship of 
the guardian to the minor is always germane to the discussion, because near 
relations feel natural love and affection for the minor which insures his 
welfare. 

As sucli tile mm<irs elder brotlier ranks next in affection after the 
parents and he is iilaccd in a class apart from the rest of his paternal 
relations. 

840. After the brother ihc paternal lineal relations and after them, the 
maternal lineal relations are held qualified to act as guardians. But their 
claim is so slender that the court does not weigh it in golden scales, placing 
before ii Jie broad (juesiion, which amongsc th(.‘ several claimants would treat 
the minor kindly and study his welfare, in sliort, who will be his best appointed 
parent. 

841. Consequently, the courts have preferred a maternal grandmother 
to a paternal grandfatlier {^) and a father’s mother to a paternal granduncle, 

a maternal uncle to a [laternal uncle, (h) a maternal grandmother to a 
paternal grandfatlier s lirollier, (7) a mother’s sister to a father’s brother, W in 
all of whicli tlie court regarded welfare of the minor as more important than 
tlie propinquity of the claimants. It was also pointed out that except the 
parents of the minor, no other relation had the same legal right to be a guardian 
of the minor whose welfaie must be tlie piiramoimt consideration for the court, 
though due regard will always be paid to the rights of blood relations and 
failing them, to other relations who by reason of their kinship are likely to take 
more care of the minor tlian mere strangers who, however, are not wholly 
disqualified on that account. 

842. Appointment of a ^uapdian by court. — The law of guardians is 
now consolidated in the (aiiardian and Wards Act which supersedes Hindu 
Law so far as it is not expressly or by necessary implication saved by 
it. The limits of this saving clause are set out in the last iiaragraph. 


(1) Kulbai (He) 82 B 60 (54) following 
Bindo V. Sham Lai 29 A 210 

(2) Kristo Kissore Neoghij v Kadermoye, 2 
C L. R, 583 (586); Bhikno v. Chamela, 2 G. 
W. N. 191 

(3) 1 Mac. H. L. 103, 104 ; 1 Str. U. L. 
71; Kristo Kissore Nroghy v. Kadermoye, 2 C. 
L. R. 5H3 ; Bhikuo v Chameln, 2 0. W. N. 
.191 ; Thayammal v. Kuppawia, 38 M. 1125. 

(4) Ambo V. Ganga Sahai, (1913) P. L. R. 


193 .810 141. 

(5) Venkatasan v. Ethirajammah, ^ M. L. 
T. 208; 4 I. C. 1117. 

(6) Baijnath v. Emp. 1 0. L. J. 410; 95 
1. C. 840 

(7) Buta V. Bhoqan, (19181 P. W. B. ,46 ; 
19 I G. 609. 

(8) Fulkumari v . Budh Singh, IB C* W. 
N 1198 ; 25 I. C. 112. 
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Apart from those express exemptions, S. 17 enacts that “ in appointing 
or declaring a guardian of a minor the court sliall, subiert to the pro- 
visions of this section be guided by what, consistently with lli(‘ law to which 
tlie minor is suliject, appears in the circumstances to i)e for the welfares of the 
minor.” In other words, while the court has to pay due rcgaid to tlie welfare 
of the minor it must do so “consistently with the law to wliich tlie minor is 
subject,” which means that its order must not ignore the claims of the minor’s 
legal guardians, though it is not bound to treat tliem as sacrosanct. 


843 . A person otherwise eligible cannot be condemned as unfit on 
OrOQQdB for un- the ground of his exireiue youth H) or old age. The 

unfitness must be found 

fitness. , {n\ 

mismanagement. 


by proving sp('cifi(' acts of 


844 . But both under the Hindu as well as under the English law, the 
claims of the parents to guardianship of their children 
Parents’ claims. are regarded as absolute. Consequently, where they are 
alive, their legal claims musl be considered, and though 
they may be rejected for sufficient reason they cannot be ignored. As 
between the parents the father has undoulitedly an absolute riglit and the 
Act recognizes this fact in enacting that lie must be appointed the guardian 
unless he is found to be unlit. T'he Act does not define this teim, but it is 
apparent that his unfitness must be relative to his duties as the guardian of 
his minor son. 

848 . Such has l)een held to be the <\ase where tlu^ father had ])ractically 
deserted his religion and his object was to get his cliikl converted to 
Christianity or where the father had got the child converted to Christianity 
and the mother after three years, applied with the object of getting her to 
renounce Christianity.(^) 


846 . The English and Hindu laws of guardainshij) to a large extent 
coincide. Both under the ] findu Lav\' and the English 
^'^w^how^fiS^den- father is the guardian by nature of his 

minor children and at conmion law ho is entitled to 
the custody of them against all the world, even including 
the mother. And so under both laws, on the death of the father the 
mother is the natural guardian of her children, but at law she has no right to 
interfere with them against a testamentary guaidian api)ointed Uy the father. (6) 
Equally under both laws the mother is primn Jade the natural guardian of 
her illegitimate children, and therefore under (irdinary circumstances entitled 
to their custody, and thus her right must be recognized unless there are 
strong grounds for displacing her. But it is not an absolute right ; nor can 
she transfer her right to another person. It is not the practice of the court in 
cither country to appoint or declare a guardian of a minor who has no separate 
property of his own.(lO) In England the (niardianship and Infants Act, 


(1) liangubai v. Gopal, 6 Bom L. R 5454. 

(5) liinddbai v Qirdliarlal, 4 Bom. L. R. 
799. 

(8)i Mokoondlal Nobodip, 25 C. 881. 

(4) Albrecht v. Bathee, 22 M. L. J. 247; 
18 I. 0. 458 

(6) Wellesley v. Duke of Beaufort^ (1827 
2 Buss. 21 : 38 E. B. 236. 


(6) Eyre v. Countess of S ho. ftesbury (1722) 
2 P. Wms. 103 (116) ; 24 E. R. 669. 

(7) L arcys {In re) I860 11 Ir. R 298. 

(8) B. V. Nash, Burnordo v. McHugh, 
(1891) A G. 399 

(9) miee In re. 63 L.T. 711 

(10) Ilunij hreys v. PoJak (1891) 2 K. B, 
386. 
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188G now regulates the appointment of guardians as the Guardians 
and Wards Act regulates their appointment liere. In l^otli countries the 
common law lias been brouglit und('r the; control of the statute and the 
leading principles of Itnglish Law will l)e found to have crept into the rules 
which the courts now enforce as the acknowledged rules of Hindu Law. And 
this was to be expected, since Hindu Law has no developed system of guardian- 
ship and English Law naturally fills in the void as embodying the rules of 
justice, equity and good conscience. 

8W. The right of tlie motlier to tlie guardianship of her children is inferior 
only to the father, and thougli it cannot be compared in 
Mother as guardian point of strength to his right, it is nevertheless a legal 
right wliich for obvious reason may prevail even against 
him in the case of an infant in arms but as the child is weaned and old enougli 
to be independent of lier nursing, she must submit to the father s will as regard 
its management and care. But in his absence, her legal right can neither be 
ignored nor passed over in favour of another person on the ground of his 
superior fitness. P^ven if she is IH years old, it is no ground for superseding 
her. In certain maltcus, e.g., the selection of a suitable husband for her 
daughter she is entitled to and obtains a determining voice (^) and in the 
Mitliila country, she is entitled to the guardianship of Jier children adversely to 
her husband. So also is the guardian in respect of her illegitimate children, 
though, as already stated, this is a right which may be ov'-er borne by a 
consideration of the minor’s welfare He34). Her conversion or remarriage 
is not a disqualification for guardianship Gh but the court may regard it as a 
circumstance' detracting from tlie minor’s welfare, 

848. Claim of other relations. — After the parents, Hindu Law places 
the i)aternal and then the maternal relations preferring lineal to collateral 
relations. But in practice, the elder brother stands next only to the parents, 
and after him the court regards no one’s claim more paramount than the 
welfare of tlie minor whicli determines its choice and in a choice between 
fitness and propinquity, the former prevails.(^) As Sir Ricliard Garth, C. J. said 
“ The child belongs to the parents, but does not belong to its relatives. The 
afTection of the ]r\rents is generally so strong, that kind treatment may safely 
be presumed, until special circumstances leading to a contrary presumption 
are proved. The kind treatment of another person’s child by a relative, how- 
ever near, cannot be so certainly relied upon as in the case of a parent. On 
the other hand, there are often, in the case (^f relations claiming to be guardians 
of children, conflicting considerations which it is impossible to overlook. The 
nearer relations are generally those who would succeed to the child’s share of 
the property, if the child died ; and to ignore this consideration altogether, 
would be contrary to the Hindu Law.” 

The sons of the paternal grandmother by another husband are no rela- 
tions of the minor qualified to t)e liis guardian. (^0) 

(1) id & 60 Viot. G. 27 S 3 (1). (8) Ahima v. Azeem, 9 W. E. 834 ; Sohm 

(2) Act VIII of 1890. V. Khnlak Singh. 18 A. 78 ; Birode v. Bhola- 

(8) Bangubai v. Copal, 6 Bom. L. R. 642. 26 ] 0 (0.) 800 ; Maahin v. Mnungchit 

(4) Achav. Acha, M. L J. 600 ; 11 pmi, 2 L. B. R., 408. 

.0. 670. (9) Kristo Kissorv.Kadsrmoyet d J, 

(6> Jusoda V. LalU NeityoMl, 6 0. 43. 688 ^587) followed in Nirode v. Bholmath, 

(6) Ganga Pershad v. Jhalo, 38 0. 862. 26 1. 0. (0.) 302 (802.) 

(7) $kimer v. Orde, UM. I. A., 309 ( 398). (10) SUa Bern v. iMa 0 O.P.L.B, Wi; 
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849 . The adoptive father is the natural guardian (jf his adopted son and 
WhM?e natural entitled to preference over the natural fallier, and on 
claims subordi- relations are naturally entitled to guar- 

Dated to welfare. dianship. But the courts do not regard this artilicial re- 
lationship as a sufficient assurance of the minor’s welfare, 
and on death of the adoptive father they prefer to appoint the son’s natural 
father as his guardian. On the same ground the court preferred to appoint 
the father as the guardian of his widowed daughter, though her natural 
guardian would have been her husband’s relations. (2) 


Marriage and loss ol 
caste no disqualifi- 
cation. 


(1) Neither remarriage, conversion 
nor loss of caste is any disqualification to act 
as aguardian. 


(2) Where a Hindu child becomes converted to an alien 
faitli it is for the court to consider whether it would for the 
welfare of the child that it should be restored to its parents. 


Synopsis. 


(1) Disqualification for quar dianship 

(850). 

(2) liemarriage of father (851). 

(3) Conversion of father (852). 

(4) Mother's remarriage and conver- 


sion (854). 

(5) Guardian of minor co-parcener of 

a joint Hindu family (855). 

(6) Guardianship of converted child 

(Hb6-S^7), 


850. Analogous Law. — All the facts mentioned in the section would have 
been insuperable obstacles to guardianship under Hindu Law, but they have 
all been removed by the Caste Disabilities Remoyal Act, 1850, which has 
abrogated any law or usage in force in British India which inflicts on any 
person forfeiture of rights or property by reason of his or her renouncing or 
having been excluded from the communion of any religion or being deprived 
of caste. (3) 


861. The effect of the parents conversion has already been incidentally 
considered in the foregoing discussion (? 832). It has 
Remarriage or con- there seen that the father has tlic inherent right to 

version o a er. iemalc, and 

that that right cannot be ignored mc'rely because he has remarried or has 
forsaken his religion. This is undoiibLedly the law. But the fact that the 
father has been remarried or become a convert to an alien faith cannot be 
altogether ignored, if his right to guardianslhp is challenged in Court. The 
question would be solved not with reference to its legality but with reference 
to its propriety in a given case. 

If, for instance, the child is a daughter and the father had practically 
abandoned it, having lived apart from its mother whose relations had brought 
her up, the court though conceding the father’s legal rigJit may yet tlecm it 


(1) Qanga Prasad v, Bora Janta^ 15 C. 
W, N. 668 ; V I. C. 284. 

(2) Tota Bam v. Bam Charaut 7 A, L. J 

1149. 

(3) XXI of 1860; Muchoo v. Arsoon, 5 W 
B. 285 ; Kanhai Bam v. Biddya, 1 A. 649 ; 

G. H. C — 32 


Kiibera v, Jirai^ 28 A. 233; (lul Mohomed v. 
Wajirluqamy (1901) P. L. R. (167) 

(4) Narayen v. Lvxmeebaee (1850-1) 
Morris S.R 61; Shnvi Singh v. Santa Bai, 26 
B. 651 (566); Muchoo v. Arzooiiy 6 W. R. 285. 



398 


THE HINDU CODE. 


[S. 87 . 


e.'cpcdient tliat liis claugliter should not be torn away from her familiar 
surroundings to be placed in the strange company of a stepmother (§ 845J. 

852. Soa>(ain where the father becomes a convert to Mahomedanism or 
Clirislianily, lie doc^ not forfeit lii^ paternal rij^ht of guardianship of which he 
can be deprived only if tlic court is satisfied “ not only that it has the means of 
acting safely and erficicntly, but also that the father has so conducted himself, 
or lias shown liimself, to be a person of such a description, or is placed in such 
a position as to render it, not merely lietter for the children, but essential to 
their safety or to their welfare, in some very serious and important respect, that 
his rights should be treated as lost or suspended.” (D So where the daughter of 
a Chinaman was delivered by the fallier to a Mrs. Allen wliose husband was a 
Chinese Christiaii and who herself was a Christian, tlie court on the application 
of the father for the custody of liis child, refused to accede to his prayer holding 
that though as father lie was the natural guardian of the child, her moral and in- 
tellectual well being required that she should not leave the family in which .she 
was treated as a daughter of tlie liouse. In anolJior case the plaintiff origi- 
nally a Hindu, abandoned liis family residence and left his minor son in the 
custody of his grandfather, a Hindu, on whose death he began to live with his 
maternal uncle. He applied for custody and liis application was refused by his 
paternal and maternal uncles. It appeared that the father was not well off, being 
dependent upon a Mission for his support, that he had practically abandoned 
the son, wlio lieing aged 12 or 13 expressed a desire against his conversion 
to Christianity which aiiiieared to be tlie father’s ulterior motive for getting 
himself appointed as his guardian wliich the court refused holding ‘‘ that 
the father must be regarded as having abdicated his strict legal parental 
rights and that it would be a capricious, if not a cruel resumption of his paternal 
authority, if lie could now compel his child to be brought up henceforth as a 
Christian which admittedly would be the result of handing over the child to the 
custody of his father \ 

853. Two (]uestions determine the course the court would take in such 
cases. If the child is old enougli to make an election as to the custody in whicli 
it should like to be, then it is delivered into that custody J otherwise, the court 
has to decide as to what would be to its best advantage. 

In following this rule the court does not contravene any rule of Hindu 
Law for there is no rule on the subject in that law wliicli remains unrepealed 
by the Caste Disabilities Removal Act but follows the rule of equity taking 
its guidance from the Englisli law which is on tliis subject liased upon the 
natural principles of justice and right. 

864 . Tile analogies furnished by the father apply with even greater force 
to the case of the mother, whose right to the guardianship 
Mother’s remarriage of lier children is not equal to that of the father. But 
and conYeTBion. her remarriage is equally no insuperable obstacle to the 
assumption of her duties as the natural guardian of her 
children. But it cannot be forgotten that by her remarriage she herself passes 
into another control and the question is how far her own subjection to 


(1) Per Knight-Bnm V C in Fynn^ In re 
cited with approval i»j Joshy Assam, 28 C. 
290 (297. 29b). 

(2) Joshy Assam, 23 0. 290 (297, 2981 

(3) Mookond v. Nobodip 26 C. 801 (886). 

(4) Saithri (In re) 16 B'307 ; Sarat 


Ghandra v. Forman 12 A. *218 ; Becide V. 
Krishna 9. M.S91; Besant v. NarayamaK 88 
M. 607 PC. 

(6) Act XXI of 1860. 

(6) Saithri (In re) 16* B* 807 (828). 
Besani v. Narayaniih^ 88 M. 807 (819) P.C» 
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marital control will affect the performance of her obli^^ations towards the children 
of her former husband. If, for instance, her children are of the female sex and 
are already in the safe keeping of other relations, the court will not order the 
removal as a matter of course merely on assertion of the legal right of the 
mother to their lawful guardianship unless it is convinced that tlie removal 
would be for their good. 

The same rule a[)plies to where slie is converted to another religion. 
That fact does not in tlie slightest degree imi)air lier right Imt if the court 
apprehends that she is demanding their custody with a viciW to coiuert them, the 
court may demand a satisfactory assurance that she would not get her minor 
children converted and otherwise place lier on terms, (l) 

868. Minor co-parcener. — In a joint Mitakshara family, the father and 
in his absence, the senior member is the manager and as such guardian of the 
interests of its several co-parceners. On the death of the father the mother be * 
comes entitled to the guardianship of her children, but slic is not entitled to the 
guardianship in respect of tlieir proprietary inlerest in the joint family. 

A guardian can only be appointed in respect of the minor s separate 
property. Where therefore, he possesses only a co-]:)arcenary interest in the pro- 
perty of a joint Mitakshara family, no guardian is possible “on the plain 
ground that the interest of a member of such family is not individual iiroperty 
at all, and that therefore a guardian, if appointed, would have nothing to do 
witlithe family property.“(2) In this view it is possible to appoint a guardian of 
all the joint property when all the co-parceners are minors 1^) or iJie minor’s 
property is prima facie separate though his separation be disputed. In the 
former case as soon as any co-parcener comes of age the guardian must be 
removed and all the joint property handed over to liim, notwithstanding the 
fact that other co-parceners are minors. In the latter case the procedure of 
the Guardian and Wards Act being only temporary, it is competent to ihe 
party aggrieved by the order to show that the property in respect of which the 
court has appointed a guardian, is still joint and recover it as sucli. (®) 


886 . The religion wliich a child is presumed to follow is tlie religion of its 
father. If he was a Christian then the child must be 
Converted child. brought up a Christian. So the Privy Council said : “ A 
child in India under ordinary circumstances, must be 
presumed to have his father’s religion and his corresponding civil and social 
status, and it is, therefore, ordinarily, and in the absence of controlling circum- 
stances the duty of a guardian to train his infant ward in such religion.” 


(1) Dtoijapada v. Bailean, 20 G.W.N. 008. 

(2) Ohririjbullah v. Khalaksvigh (1903) 26 
A 407 (416) P. C. Aikajikar v. Naru 86 
M. L. J. 601; 34 I. C. 766; Kajikar Lakslimi 
V. Maru Devi 82 M. 189 Bamkishen v. BaH 
Ram, (1910) e. E, 23; 6 I C. 887; Muflidhar 
V. Earilah (1906) F L. B. 106 ; Kuri Mai v. 
BhmmUal (1909) PR. 48; 11. 0.745; 
ViTupakshappa v. Nilgatnjava 19 B. 309 r.B. 
Oovifhd V. Moto (1876) B.P. J. 201 ; Sakar 
ramy,Moivfam (1881) B.P.J. 24; Vyankatrav 

V. Mahadev (1882) B.PJ. 226 ; Satnatsang v. 
BavaH0BB2) B .P.J * 104 ; Chhagan v. Bam- 
Chandra {IBm B. P. J.W ^Sahkram y. 
JanJeaAO 0. 269 ; Qtwia Moherstngh lb A 

W, N. 31 ; Oourah v. Oujadhur B C. 269 ; 
Shantjeuar v. Mahanada 19 C. 801 ; contra 


in Babaji v. Sheshgiro, 6 B 693 ; ManiloL In 
re 26 B 803 must be regarded as overruled 
by the Privy Council. 

(3) Sandaui v. Kamalakant, 16 I. C. 
(C) 434 

(4) Clurappa v. Tayawa 40 B. 613. 

(6) Virtipakshappa v. Nilgangava .10 B. 
309 P. B. Bindaji v. Matliurabm 30 B. 150 
(160); Eamachandra v. Krishnaroo 82 B 362 

(6) Qurappa v. Tuyaw 10 B. 518. 

(7) Skinner v. Orde 14 M.I.A. 309 (328) ; 
but this is only the ordinary rule— Iw re 
Clarke, 21 Ch. D. 817 , In re Naven (1891) 
2 Oh. 299 ; In re McOraih, (1893) I Oh. 148 
(14^,119) and the Court may depart from it 
for Buffioient reason. In re McCraih, 
(1898) 1 Ch.-U8 (149). 
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In tins case one George Skinner was the illegitimate son of a native woman by 
a European father. He professed the Christian religion and was married to the 
appellant in a Christian Church according to the Christian rites. He was killed 
in the Mutiny in 1857. The appellant thereupon became a mistress of one John 
who was a Maliomedan convert from Christianity and herself became a convert 
t(o Mall omedan ism. 

In 1869 John witlidrew Skinner’s daughter then aged 13 from the 
Meerut school wlierc she was being trained and treated as a Christian. On her 
removal from the school she was thrown into pardah and converted to 
Mall omedan ism. On being questioned by the judge, the girl (then aged 14) said 
that she had become con\'ertcd to Mahomedanism from choice and that she 
wanted to li^e with her mother. Hut the Privy Council htdd that it was very 
easy for a mother under such circumstances to procure from a young 
daughter the expression of a wish to remain with her and to become 
a Mahomedan like her, rather tlian continue a Christian and go to a 
strange school, that children privia facie follow the religion of the 
father and that as the child’s father was a Christian it was the duty of the 
guardian to bring iq) all his children in that religion and in the result they 
affirmed the order placing her under a Christian guardian but recommended that 
she, the minor, should again be consulted and such orders might be passed as 
might be the best for her. (^) 

The religion of the father here does not mean the religion which lie might 
have newly adopted W but a religion wJiich was his established religion. 

857. So where the Hindu father had entrusted his minor daughter to 
a missionary by whom she was baptized at his instance and brought up for three 
years, after wliich the father died and the mother applied for her guardianship, 
the Court in rejecting the mother’s application held that it was for the father to 
soy in what religion his children should be brought up and that it would not be 
for the minor’s welfare to accede to the mother’s prayer for the guardianship of 
her daughter who liad for tliree years been in charge of a Christian missionary 
aud had tieen educated and brought up as a Christian. A converse case was 
presented to a Calcutta Bench in which the father having become a convert to 
Christianity applied for the guardianship of his minor son aged 12 or 13 
\ years who expressed a iirefcreuce to remain a Hindu and with his maternal 
^ uncle whereupon the Court refused the father’s application for guardianship. (^) 

S8. Where the minor is a member of a joint family 
governed by the Milakshara Law the father, 
Karta or guardian of qj- absence, the elder brother or other 

coparcenary. ^Qi^ior male member of the family is entitled 
to the management of the whole co-parcenary property includ- 
ing the minor's interest. 

Synopsis. 

(1) Guanlianahip of property of iiouior co-parcener (858). 

868. Analogous Law. — It has been stated in S. 53 that a guardian can 
be appointed only of the separate property of a minor. As a member erf a 

(1) Th., pp. ^27 328 (8) Albrecht v. Bathee, 22 M L.J 247 ; 18 

Bndhi Bai y,Ve$sanmalj 17; I. C. 468. 

41 1 C 671. (4) Mokoond v, Nobodip, 26 0. 881 (886). 
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Mitakshara joint family, a minor co-parcener has no se])arate property of liis 
own for which a guardian could be appointed. Being a membei of the joint 
family his property is subject to the law of management of co-parcenary 
property. So long as he remains joint he is bound to submit to its joint 
management. Even if the property be mismanaged, tJie remedy is a suit for 
partition and not the appointment of a guardian of liis interest. As tlie 
Privy Council observed : “ It lias been well settled by a long series of 

decisions in India that a guardian of the property of an infant cannot properly 
be appointed in respect of tlie infants interest in the jn'operty of an undivided 
Mitakshara family* And in tlieir Lordships’ opinion tliose decisions are 
clearly rights on the plain ground that the interest of a member of such a 
family is not individual property at all and that, tluirefore, a guardian, if 
appointed, would have notliing to do with the family property.” (‘-^1 But, 
of course, there is nothing in law to prevent the court from appointing a 
guardian of the person of a minor (^1 althougli he may continue to be a 
member of the joint family. 

As to the rights and liabilities of a manager see post under Joint 
Property.” 

5©. (1) A Hindu father may by his will, made orally 

, , or in writiiui, appoint one or more persons to 

appoint guardian act as a j^iumiiaii or j^uardians of his children 
by will. after his death ; and in doinj^ so he may exclude 

even the mother from her natural jL^uardianship. The mother, 
however, has not a similar power to appoint a guardian by will, 
though the court may pay regard to her wishes so expressed. 

(2) Where more than one person are appointed guardians, 
unless the contrary is expressed or necessarily implied, it is 
competent to any one to accept the ollice though the others 
may disclaim or die. 

(3) Any guardian accepting ollice cannot resign at will. 

Synopsis. 

(i) TestmietUary guardian (859j. f2J Poioer of Jatlicr to appoint (860). 

869. Analogous Law. — The law of wills is novel to Hindu Law and 
lias arisen out of the law of gifts. The father’s power to appoint a guardian by 
will is consequently based, on no textual authority, but is one corollary of his 
acknowledged parental power over his own children establislied by a long 
series of cases. It is equally established that tins powei is only inherent in 

(1) Mahodev v. Imhmant I'J B. 99. Murlidhar, v. Harilal^ (11)06) P. L. B. 165 ; 

(2) Oharihullah v. Khalak Singh, 2b k. contra Mamlol (hi re) 2b B 353 which must 
•107 (416) P. 0.; tihabbu Singh v. Canga now be deemed to bo overruled by the Privy 
Bishan. 17 A. 529 ; Bandhu Prasad v Council. 

Dhirai, 20 A. 400 ; Qurja v. Moher Singh. (3) Virupakshappa v. Nilgangava, 19 B. 
(1896) A. W. N 80 ; Sham Kuar v. Moha- 309. 

nunda, 13 C. 801 ; Virupakshappa v. Nilgan- (4) Piriheelal v. Doorgalal, 7 W. B. 78 
gam, 19 B. 809 (where all the previous oases (75) ; Budhilal v. M^trarji, 3j B. 413 ; 
on the point are referred to.); Bindfl/fie u. Afrt Mahableshwar Eamachandra, 16 Bom. 
thiirabait 80 B. 162 ; Ramachandro v. Krish L. R. 882. 
naraot 82 B. 2b9;Kajigar v. Maru, 82 M. 130 ; 
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the father. It is not ]jossessed by tlie mother and even as to the father it is 
a power of nomination which lie can only exercise in his will to take effect 
after Jiis death. He cannot substitute another person to be a guardian in his 
place during his life-time. A person cannot appoint a guardian for any other 
relation, e.g., a nephew. And since as regards his capacity to make a will he 
is subject to tlie Indian Majority Act it follows that he must be an adult within 
the meaning of Lliat Act before he is competent to give such testamentary 
directions. 

860. A father may, it is apprehended, aiipoint a guardian not only in 
respect of every cJiild l)orn, but en venire sx mere at his deatli, whether born or 
conceived before or after the date of appointment (^)and the guardianship may 
be limited for any period before the minor attains his majority. Hut if the 
minor be* a female her guardianship will ordinarily cease on her marriage 
when her guardianship is naturally transferred to her husband. 

Clauses 2 and (3) f®) are taken from the hmglish law, being equally 
applicalile to 1 lindus. 

< 30 . (1) The husband is the lawful guardian of his 

„ ^ , minor wife and is entitled to require her to 

guardian. livc With hiiii irrespective of her iniancy. 

(2) After the husband’s death the ^guardianship of her 
person devolves on the husband’s relations in preference to her 
paternal relations. 

Synopsis. 

(l) Husband , latt'l id guard ian of wife (2) A iijiaiiUment of guardian by court 
(861-804). ‘ (865-866). 

861. Analogous Law. — Tlio following texts support the rule : — 

Manu 2 Day and nic;ht must women bo held by theii protectors in a state of 
dependence; but in lawful and innocent recreationst though rather addicted to them, they 
may be left at their own disposal. 

3. Their fathers protect them in childhood ; their husbands protect them in youth ; 
their sons protect them in age ; a woman is never fit for independence. (7) 

Narad -28. After the doath of her lord, the relations of her husband shall be iho 
guardians of a woman who has no son. They shall have full authority to oontrol her, to 
regulate her mode ot life, and to maintain hex 

29. When the husband's family is extinct, or contains no male, or when it is reduced 
to poverty, or when no one related to it within the degree of a Sapinda is left, the father's 
relations shall be the guardians of a woman, 

862. The Inisband’s riglit to guardianship of liis wife was recognized by 
the early text writers and cases, Even in one later case the High Court 
reversed the District Judge’s appointment of the widow’s brother and appointed 
her Juisband’s sister ’s son as her guardian in consonance witli Hindu Law. 14^) 


(1) Venka‘}fya v. Venkata, 21 M. 401. 

(2) Besant v. Narayaniah, 38 M. 807 

P. 0. 

(5) Dhanpat Bam v. Prem Singh, (1911) 
P. L. R. 220 ; 12 1. C. 452. 

(4) 17 Hakbury'sh. E. 124. 

(6) Eyre v. Shafish^ini, {Couutesft) 2 P. 
Wms. 102 (107). 

(6) Spencer v. C}iesterf>ield,(Earl)Amh. 146; 
Be Grays, Minors (18911 27 L. R. Ir. 609. A 


guardian may, however, disclaim before 
acceptance Ex parte Cfmnpney 1 Dick. 350 ; 
O^KeeJe v. Casey I Soh. & Lef. 106. 

(7) IX.2, 8. 

(8) XIII 28, 29; 83 8. B. E. 196, cited m 
Daya Bhag XI 1-64. 

(9) Mao. H. L. ii-208. 

(10) Kishen Mohan v. Khetkr Mbnh 2 
Hay 196 ; Kisar v. Qufyga, 20 W. R. 207; ^ 

(11) Khudi Bam v. Bonwarilak 16 0, OQi, 
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But the court now is not likely to yield to a priori ie^al riKht without refe* 
rence to the welfare of tlie minor. 

868 . The husband even if he be a minor (1) is ihe lawful i^uuirdian of his 
minor wife in preference lo lier parents and other relations, unless he is 
precluded by the usage of his caste from such a custody until his wife attains 
puberty, This is the established rule of Hindu Law and is recognized in 
the Guardians and Wards Act. 

864. Clause 2 is consequential on her renouncing her father’s gotra and 
becoming affiliated as a member of her husband’s family. (^) The sulqect has 
already been considered on the preceding pages to which the discussion liere 
must be regarded as merely supplementary 

866 . Though the husband lias naturaly the right of guardianshii) over 

his wife, it is a right which might, at any moment be challenged by an 

application made under the Guardian and Wards Act, wJien the question 
of his unfitness must be considered by the court. Wliere the husband 
has failed to obtain the custody of his wife by a civil suit he should not be 

appointed a guardian as it would then giv^e the husliand relief in a summary 

proceeding which he had failed to obtain in a regular suit. 

866 . In this case the wife aged 16 wlio had become a convert to 
Mahomedanism refused to return to her Hindu husband who failed in a suit 
to obtain restitution of conjugal rights. He thereupon resorted to an appli- 
cation under the Guardian and Wards Act but tlie court refused to assist 
him in evading the consequence of a decree by appointing him the guardian of 
his wife’s person, which it held, would be otherwise not in the interests of 
either party and would on the other hand lead to mutual unliappiness, since 
the wife would be treated as an omcaste in her husband’s home and the luisband 
was not likely to extend to her the affection which as a wife she had the rigid 
to expect, 

@1. (1) Any relations or friend of a minor, or the 

Collector of the District in which the minor 
“of** a I'esides or lias any property, may apply to 
gaardian by court, the court for the appointment or declaration of 
a guardian and the court may, on being satis- 
fied that it would be for the welfare of the minor, subject 
to the rules herein stated, appoint or declare a guardian. 

(2) Where a guardian has been validly appointed by the 
father by his will, the court may not appoint or declare any other 
person as a guardian until he has been removed for any of the 
reasons stated in S. 30 of the Guardians and Wards Act. 

(1) 8. 21, Gaardians and Wards Aob (VITI (VIII of 1890). 

of 1890). (6) Mac. H. L. Vol. 1 Ch VJl; Vol. IJ, 

(2) Such is the practice in the Madras VTl; Kesar v (tango, 8 13* H. C. R. (Ac ) 

Presidency, ilmwgia V 21 M.763. 3l ; Khater Monee Kishen Mohvn 2 Hay 

(8) Suntosh V. Poiiwcfe 23 W.R, 22: 196; Khndi Bam v Bonwarilal 16 C, 584. 

Kateeram v. Qendhenee, ib. p. 178 ; Boolchand (6) Bhngwana v. Bamchand, 11911) P. L. 
V. 24 W- B- 228 ; S. 0. 26 W.R. 386 ; R 231 ;1 1 1. C. 146. 

Y. 28 0. 37 (i5). (7) lb. 

(i) 8. 19 (a), Guardians and Wards Act 
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(3) Where any parent and in the ease of a married female, 
her husband, is available, the court may not appoint any other 
j'uardian unless it finds that the parent or the husband is unlit 
to discharj^e the oblijj;ations of that oHiee. 

(4) l^rovided that in the case of other relations the Court 
will pay due re,i^ard to their natural claims to guardianship and 
may appoint any of them or some other person found best fitted 
to promote the minor’s welfare. 

(5) Provided further that where the minor has attained 
sufficient maturity of intelligence and discretion, it will consult 
him and pay due regard to his choice of a guardian but will not 
be bound to appoint his nominee if it finds any other person 
better fitted to promote his welfare. 

{()) Any order passed by the Court acting under the 
(iuardians and Wards Act may be set aside in a suit for the 
custody of the minor. 


Synopsis. 

(1) Appointment of guardian by Court ^2) (In fitness of father (8(j7), 

(867). (3) Welfare of the child (868), 

867. The unfitness of llie father to be the guardian of his minor children 

must not be judged l)y the fact that some other person 
Father’s unfitness. vvas better able to maintain and educate them. The 
question in his case is not wliether the child would be 
better taken cart* of by another, but only in what way and to wliat extent the 
father had neglected his children. If he has habitueilly ill-treated, neglect- 
ed or deserted them, waived his right or abdicated liis oflSce by consigning them 
to another person for tlieir maintenance or education, then the court will not 
assist the father in enforcing his parental right of custody and control if it will 
be to the detriment of the child or interfere with his education or be averse to its 
expressed wishes. 0) 13 ut tlie fact that tlie father, a goldsmith by caste, was 

keeping a concubine in his house is ru) ground for refusing him the guardianship 
of his cliildren as that circumstance, though an objection, was not so 
serious and gave as to justify the supersession of the father’s legal right. (^1 In 
one case after anxious consideration, an Allaliabad Bench upheld the father’s 
right to the guardianship of his daughter 1 1 years old whom he was about to 
marry to an old im.potent man of seventy years. (®) But this case should not 
be regarded as a precedent. 

868. Then again on the rule that' a right once vested cannot be divested, 
the Madras High Court negatived the right of the father who had renounced 
the world by becoming a Sanyasi returning to his household to claim the 

(1) Josky 23 C. 290 (296);Ka/roond (2) Kalidan v. Stibbammat 7 M. 2. 

Lai V. N<^odip, 26 C. 881 ; Besant v. (3) Kanhai Bam^ v. Biddya Bam^ X A. 
Nurayaniah, 38 M. 807 P. 0. 662 
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custody of his daughters aged 14 and 16 with a view to prevent their early 
marriages. (1) 


869. The term 

Meaning of wel> 
fare.” 

being. 


“ welfare” is used in this connection in its larger sense as 
implying a child s intellectual, physical, moral and religious 
well being But the ties of affection should not be 
disregarded as they are generally conducive to his well 


@2* One person may be appointed j:^uardian of the 
Joint guardian! of person and another of the property : and two 
perions & property qj- ixiore persons may be so appointed joint 
guardians of the person or of the property or of both. 


870. Analogous Law. — This rule is abstracted from S. 15 of the Guar- 
dians and Wards Act. 

It is not competent to the court to appoint a guardian 
Court’s jartedlction rcspcct of the property of a minor of winch 
when limited. he has no present separate possession. 

Synopsis. 

(l) Gucbfdian of property of minor ^2) Courts jurisdiction to ajipoini^ 
(87 Ij. when limited (871), 

871. Analogous Law.— This section lays down a general principle of 
which S. 55 furnishes an illustration, that there cannot be a guardian of a 
minor s estate when it is not in his possession. As Sir G. Jessel, M. R., 
observed, “l doubt whether the court has any power of its own to appoint 
a guardian of the estate of an infant whose estate is not in possession, the 
jurisdiction existing for the sole purpose of taking care of an infant’s present 
property.” Following this case it has been held by the Allahabad High Court 
that the Court liad no jurisdiction to appoint a guardian of the estate of a 
minor where it was in the actual possession of trustees on his behalf, and the 
minor had no interest in the property beyond that of a beneficiary until he came 
of age. In that case the grandfather bad in his will appointed certain persons 
as trustees for the management of his estate on his death for the benefit of the son 
of his predeceased son. The predeceased son’s widow applied to tlic court under 
S. 10 of the Guardians and Wards Act for the appointment of a guardian to the 
minor’s property. But both the District Judge and the High court refused 
her application holding that as the minor’s property was in the hands of the 
trustees there was no property in possession for wluch a guardian could be 
legally appointed, and that if the trustees misbehaved, it was open to the minor 
to obtain redress in a regular suit. The same \’iew has been followed in 
Calcutta in a case in which the minor’s estate had become vested in the 
executor of his father’s will, whereupon the court held that no guardian of the 
property of the minor could be appointed so long as the executorship 
continued. C^) 


(1) Muthusawmy v. Narayanan 21 M.L J 
202 ; 8 I. C 898 (897). 

(2) In re McGrath, (1898) 1 Ch 143 (148) 

(3) vni of 1890. 

W lb, 

(6) In re Marquis of SoUshury^ L. B. 80 
G. H. C.~33 


Eq. 627 (628). 

(6) . Ashrafi Kuar v. Jni Narain, 6 I C., 
(A) 861. 

(7) Qanga Prasad v. Hara Kanta, 16 C. 
W. N. 668. 
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@ 4 -. (1) 

Natnral guardian. 


The natural i^uarclian of a minor*s property 
possesses tlie power to transfer any portion of 
tlie minor’s [U'opcrty in ease of necessity or for 


the benelit of the estate. 


(2) Provided that where the property comprises a family 
trade, the guardian has the power to transfer or pledge the 
property and credit of the hrm for the ordinary purposes of 
that trade. 

Synopsis. 


(1) Poirrrfi of natural (juavdian of 

nunor'.H property (H72) 

(2) Powers in respect of minor s irad- 

juy hits mess fS73j. 

(3) Poiaers of certificated, quaidian 

(H74j. 

(4) Power to compromise on hchalf of 


minor (875), 

(f)) De facto Quordinns powers {87b). 
Guardian and trustee (877 j. 

(7) Guardian not to enter on speculate 

ive enterprises (878). 

(8) Necessity or benefit to minor (879) 

(0) Liability of trading firm (880). 


872. Analogous Law. — a'lie powers of Ju' Icf’al ^iicudian of a rainor’s 
estate are closely coniparaOlc to tlios(‘ of the manager (other than the father) 
of a joint Mitakshara iamily. In the one rase tlie guardian, as in the other 
the manager, is entitled to mortgage or sell the (estate if justified by 
necessity, or benefit. Whetiier jnanag('i oi not, the fatlier is, however, 
further entitled l)y la'.ason of a text to alienate the joint property for the 
payment of his anlecedenl debts, dfi 


873. Clause* (2) is an (‘X('e])tion, and is pistified by the nature of the 
biisim'ss which Inings the minor in trade relations with 
Cl. (2). llu* world at larg(‘, who in their ordinal}' commercial deal- 

ings ('annot be (‘xpected to invesligale the* status of tlie 
family and its rc‘(]uiremenLs on each occasion. This was clearly pointed out by 
Saiisse, (h J. of ihimbay in a case (8) w'liich is now considered a leading case 
on the suliject, and as such has been continuously since followed. (^) 


874. The powers of a certificated guardian are thus not the same, but very 
much less as er,aet('d in S. 29 of tlie Guardians and Wards Act. (^) He 
cannot without llu* previous [lermission of the court transfer any part of the 
property of the ward or leas<' it f(/r a term exceeding live years, or for any 
term ('xtending more than one year lx‘yond tlie date on which the ward will 
cease io be a minor. (^) In a case in wdiich the manager of a joint Mitakshara 


(1) Ihinoornan Per shad Panda y y.BabooeCf 
6 "M 1, A 393 .* Nandan v. HariHshen, 3 A. 
585 ; Bhemsineji v. ]juclih< , (1882) A. W. N. 
70 ; Oharibullah v. Khalaksinqh 25 A. 407 
P G.Bwry Mohun v Gonesh Chundcr.^Q 
C. 828 P.B, , Mohnnnnd v. Nnjnr Mcndul, 
25 C. 820; Nanii Chundor v, Bisheshwar* 26 
C. 606’ Bash Mom v Soorjaikanda , 82 C. 882. 
There is no distinction in principle between 
a mortgage or a sale Mohanvnd v No fur 
Mondul 26 C. 820 (825) 

(2) post'' Joint family. 

(3) Bam Lai \ , Lnkhnnchi nd , XB H. C, 


K. (App.) 61. 

(4) Joyh'iht'io V BityanundH C. 788 
Morris(n v. Yercha%sle (iC.W. N. 429 
Sonka v. Bonk of Buinio 21 M. L. J. 620 
11 1 0. 79 (and cases cited therein) ; Bisham- 
ber V. Fatchlftl 29 A. 176»; Eaghwwthji Vt 
Bimh of Bombay 34 B. 72 ; Bam Pertah v. 
Pooh Bai„ 20 B 767. 

(6) VIII of 1890. 

(6) Ib. In Adhar Ghandn v. Kirii/bash 6 
I. C. 638 the obiter to the contrary over- 
looks this distinction, 
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family was also the certificated guardian, the court held that liis appointment 
by the court could not detract from his legal powers as manager, and that if he 
alienated the minor’s property without leave of the court IIk* alienalion would 
not be invalid because it was made without Ic'ave since by agreeing to i)ecome a 
certificated guardian he did not cease to fie the manager of llie ioint 
property. But such a case is not likely to occur now since it is 

no longer competent to the court to appoint a guardian in respect of a 
mere co-parcenary int(;resl. Tlie question what constitutes a legal neces- 
sity is one which must depend upon the facts of each case. The per- 
formance of the father’s funeral rites, ^2) the payments of the father’s debts, 
the marriage expenses of the minor and tlu' purchase of jewels for liridal 
presents, (^1 the repairs Uihis property, and mainttaiance of the minor, 
are all instances of such necessity, to which many more, could be added. So the 
guardian may alienate pro])erty for the benefit of ilie estate. Where the 
mother entered into a contract for the sale of her minor son’s immov('al)le 
property and the son having sufisequently died, the mother succeeded to him 
as his heir whereUiion the other party sued h(‘r for specific performance of her 
contract of sale the court threw out the suit holding that as the mother had 
no right to sell except for a legal necessity — and it was found against the 
plaintiff— and as she did not purjiort to sell the property as her own, the 
principle underlying S. 43 of the Transfer of Property Act was ina})])li cable, 
and the plaintiff had no equity winch lie could enforce against her in respect of 
a contract made by her for Jier minor son. (®) 

875. Moreover, the rule here stated is subject to the i)rovisions of 

other laws; e.g., S. 38 of the Transfer of Property 
S 38, T. P. A Act. (•') 

Compromige. f^narclian is efuially cnlitlecl to make a comi)ro- 

mise on behalf of his ward. BO) 

876. De facto guardian’s power.— The powers of a natural or a de facto 
guardian are the same as those of a legal guardian, Bl) Any act done 
by a de facto guardian would be equally binding on the mincn' if it is supported 
by necessity or benefit to the minor. B2) Sucli for instance, would be an alie- 
nation made l)y the guardian for repairs of the minor’s property or other 
case of proved necessity. 

877. Guardian and trustee. — A guardianship is sometimes spoken of as 
a sacred trust, but this is only so as regards the nature of the obligations neces- 
sary for the discharge of the two offices, but the powers of the guardian and 
the trustee are not co-cxtcnsive, those of the guardian being more limited than 


(1) Bam Autar Siibgh v. O/wwdhiiri 
Nufsingh 3 C. L J. 12. 

(2) Nalhu Bam v. Shimjan, 14 B. 562 
(8) Murari v. Tayana, 20 IJ. 286. 

(4) Kankipati v. Bacherla^ (1911) 2 M. W. 
N 477- 

(6) Adhar Chaivdra v. Kirtibash, 12 C L J. 
586 ; 5 1. 0. 638; Harry Mohun v. Ooneth 
Ghunder, 10 C, 823 (829) F. B 

(6) Soonder Narain v Benud Bam, i C. 76. 

(7) Mohanund v. No fur MondulM> C. 820 
(822); Bajani Kanin v. Abinanh Chandra, 2 
r. 0. (G.) 866. 

(8) Bashmoni v. Surjnkania, n2 C. 882 
( 886 ). 


(9) Rajani Kania v Abinctsh Chandra, 2 
I C 366. 

(10) Sarahjit v. Indorjit, 27 A. 203 (260); 
Nirvanaya v Xii vonayn , 0 B 366 : Natela v. 
Rama (1911) 2 M.W N. 115, 10 I.C. (M) 221. 

(11) Adhar Chandra v Kirlibash,l^ C.L.J. 
586 (5S8) .'6 1.0 688 , Sham Chandra v. 
Caiindlmr, 13 C. L J. 277 • Mahomedan Law 
different — Mata Dm v. Ahmad Alt 31 A 213 
(222) P.C. 

(12) Amrit v, Manil\ 12 B H G. R. 79* 
Kesltav v. Doulot Khan, (1891) B. P. J. 147; 
Arunachalav . CJtidombara, J3 M L J. 228 ; 
Adhar Chandra v, Kiriiibnsh, 12 C. L. J. 686; 
&I. C. 638. 
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of the latter. A guardian can alienate only in cases of necessity or for an 
evident adv'antage of his ward, while the trustee is empowered to deal with 
the property in any case he considers reasonable and proper. (1) 

878. The natural guardian ot a minor must not enter into speculative 
or hazardous enterprises on behalf of his ward. And though he is entitled to 
continue the business of his ward, he must carry it on as a man of ordinary 
prudence avoiding ob\aous risks and probable losses. The minor s father in a 
case was a money lender. His gnaidian continued the business lending money 
to insolvent persons without security and subscribing to the capital of a new 
company, ft api)eared tiuit in the course of the money lending business he 
had to lend money to i)ersons who failed but there was no proof of any 
misconduct or want of care or prudence. It was held that in as much as the 
guardian liad acted to the lK‘St of his ability, the minor could not hold him 
lial)le for losses suffered by him by reason of his guardian’s failure to recover 
the debts advanced, but as regards his subscription to the capital of a new Mill 
company the success of wliicli was a mere matter of si)eculation, he had acted 
beyond the scope of his authority and the minor was entitled to recover 
Rs. 10,000 wliich he had subscribed to the capital in exchange for the shares 
which were made over to the guardian. 

879. The minor is bound whether the transfer made on his behalf was 

either necessary or beneficial to him. A transfer maybe 
ecesB y an ene- necessary though it may not be beneficial to the minor 
as where his estate is sold to pay off an antecedent debt 
of ihit fatlier oi* other debts incurred for purposes which the law regards as 
creating a just charge on the estate. So a transfer may be beneficial to the 
minor thougli it may not be necessary. As was observed in a case, ‘ Necessity 
seems to connote the idea of warding off an evil or the doing of something that 
cannot be avoided or of something wliich it is one’s legal duty to do. To avoid 
the sale of a minor’s proiicrty for a debt would be warding off an evil ; conduct- 
ing necessary repairs would also be an act of the same class. The maintenance 
of the minor would be a necessity, as something whicli cannot be avoided. 
Performing his father’s funerals would be a necessity as an act which it is his 
duty to perform. But over and above all these acts that are necessary, there 
may be acts which are positively beneficial to the minor, and an alienation 
which would conduce positively to the benefit of the minor would be upheld 
apart from any necessity, unless, of course it is accompanied by other evil.” 

880. Liability of a trading Hrm. — Tlic general rules and restrictions 

12.) applicable to persons dealing with a n>inor or with his 

property do not apply to a case where the minor in- 
herits an interest in a trading partnership. In such cases the rule first laid 
down by Sausse C. J. (^1 and consistently since followed defines the 


(1) Suhhiith V. llangUi 7 M. L. J. 191 ; 
Trusts Act (n of ISSii). S. 86. 

(2) Bansidhar v. Ganpatlal 3 C. T. L. R. 

96 

(3) K(\ihnr Singh v. Hoop Singh 8 N. W 
P. H. 0 R 4 ; llanvman Per so, ltd Pandey v. 
Bahonee, 6 M. ]. A. 898 ; Babaji v. Krishnajee, 
9 B. 666 : Sucoram, v. Kn lidos ^ 18 B 631 * 
Arnmchfdo. v. GhidamUtro,t 18 M L. J. 238. 

(i] Vemhit Iyer v. Srinivasa, 17 1. C. 609. 


f6) Ram Lai v. Lokmkhandi 1 B.H. 0. R. 
(App.) 61 (71. 72) 

(6) Joykisto v. Niiyanund, 8 0. 788 ; JMor 
risen v. Verckoyek, 6 C.W N. 429 ; 8nnl(a v. 
Bank of Burma 21 M L J 620 J U I 0 79 
(and oases cited therein); Bam Purtaib v. FooU 
Bat 20 B 767 ; Bo^huHathji v Bank of 
Bombay 34 B. 72 ; Bishnmbhnr v. Fateh Lat^ 
29 A., 176; Jhiti Ba% v. Jejmah IS K. L. R 
109. 
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exact powers of the guardian or manager of such minor’s property in the 
following terms : — 

“ Ancestral trade, like other Hindu properly, will descend upon the 
members of a Hindu undivided family 5 and we think that such a family can, by 
its manager or its adult membets acting as managers, enter into co-partnership 
with a stranger. 

“in carrying on such a trade, infant members of the undivided family 
will be bound by all acts of the manager, or the adult members acting as 
managers, which are necessarily incidemt to and flowing out of tiie carrying on 
of that trade, whether it l)e singly or with a co-[)artner. 

** The power of a manager t(-) carry on a family trade necessarily implies 
a power to pledge the property and credit of the family for the ordinary 
purposes of that trade. Third parties, in the ordinary course of bona fide trade 
dealings, should not be held bound to investigate the status of the family 
represented by the manager whilst dealing with him on the credit of tlie family 
property. 

“ Were sucli a power not implied, property m a family trade, which is 
recognized by Hindu Law to be a A^aluable inheritance, would become practi- 
cally valueless to the other members of an undivided family wherever an infant 
was concerned, for no one would deal with a manager, if the minor were to be 
at liberty on coming of age to challenge as against third parties the trade 
transactions which took place during his minority. 

“The general benefit of the undivided family is considered by j-Iindu Law 
to be paramount to any individual interest, and ihe recognition of a trade, 
as inheritable property, renders it necessary for the general benefit of the 
family that the protection, which the Hindu Law generally extends lo the 
interests of a minor, should be so far tranched ui)on as to bind him by acts of 
the family manager necessary for the carrying on and consequent preserva- 
tion of clial family property ; but that infringment is not to be carried beyond 
the actual necessity of the case.” 

881. It has been liuwever pointed in later cases that in such cases the 
liability of the minor must be confined to the extent of liis interest in the 
firm and that his liability should not be extended to himself personally or to 
his oilier property unconnected with the firm, ti) 

The subject will be found mure fully set out in the sequel. 

©S* The natural j^uarclian of a minor may enter into 
a contract or compromise on behalf of his 
*ma7^\oiifrac^*op ward and do all other acts which arc reasona- 
compromlse. ble and proper for the protection of his pro- 

perty and for his benelit. 

Synopsis. 

(1) Powers of natural guardian (882). dian (B82J. 

(2) Contract or compromise by guar- (3) Acknoioledgment of liability (883). 

882. Analogous Law, -A de facto or natural guardian possesses far larger 
powers than the legal or apiiointed guardian whose powers arc defined by S. 27 

(1) Sanka v. Banli oj Burma, 21 M. L. J. (i20 ; 11 I 0. 79. 
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and limited by S. 29 of llio Guardians and Wards Act. But for tlie special 
limitation, the' two would possess the same powers, lie is entitled to make any 
contract or compromise) on belialf of his ward provided it is done in the bona 
(Ide inleTcst of the ward, As was observed by Sir Richard Garth, C. J. : ‘ It 

is now settled law tirat a iliiidii wide)w fully rei>rcsents the estate, and when 
the estate is prc'tty lar^e it becomes necessary to enter into various contracts 
or transactions witli thiid parties m tlie course of its management. Circum* 
stances may be imaf-;ined where it would be manifc'Stly unjust to hold tliat a 
particular coiui act u hicl) a H indii widow" found it necessary to make with a 
third j)arty for t.he In'oelit of tlie estate was not binding upon the next lieir 
after lici death. Supposi' the estah' consists of sunderlmud tracts in whieli 
periotlical ('ml)aukments arc' rc^iuircd to I)e constructed for their preservatiem. 
Suppose' a Iliiulu widow in jxissession of such an estate engages workmen to 
consliuct an c'mbanknu nl on the condition of paying for the Avork after it was 
finished and supjjosc' tfie deatli of the widow takers place just after the work was 
completed It sc'C'ins to mc' Ihat it would be manifestly unjust to hold that the 
next lieir succeeding to llu' estate' wanild nejt he bound to pay for the the work 
done out of that estate. On the otlicr hand, cases may be supposed w^here it 
would be unjust to tlie next heii aftea tin* widows death, to make him liable 
under a ])aiticuiar eontraci, though made by a Hindu widow^ in tlie course' e:)f 
the managerne'ut of llie e*state. Sui)])ose a Hindu widow' engages a builder to 
make sundry imj^ro' eme'uts in the family ehvellmg-hoiise while there is no 
nece'ssity for sueli improvement, and dies after the work is (inislied. It seems 
to me thai it would lie unjust to hold that the next heir is liable to })ay for the 
work done out of tlie estate' though it is to a cc'rtain extent benefited Iherc'by. 
It fcJlows ilu'iefore', that in ordc'r to bind the' next heir, it is not suffici- 
ent to show tliat ti)e cent tract lias eonf erred a benefit upon the estate ] 
but it must be' furtlu'i esealilished that the contract is of such a nature that a 
jn'iidenl owmer in managing his e'slate Would find such a contract necessary 
for the due presciw'ation of the estate. A contract, tliereforc*, whicli not only 
confers a heiiefit ii|:)on the estate, (nit is necessary for its good management, 
tliougli made hy a Hindu widows is, in my o[)inie)n, binding upon the next 
heir after her deatli.” (^) 

883 . In til is view' tlie guardian is entitled to e-j.xecute a promissory note 
on lielialf of his w"ard, and acknowledge any liability not 
Promissory Note ; barred by limitation. He is also lield to be the agent 
ac nowledgmeu . jinth^t-j/ed” lor the i^urpejse of S. 20 of the 

Himitalion x^et but on this point the contrary has been 
laid dow n in some' cases of the Calcutta and Allahabad High Courts, 


What acts bind 
minor. 


The {guardian may bind the minor 
in the following cases ; — 


(1) Ihirrij Moliun v. (ume^h Chundcr, 
10 C. 828 (829, 830) F. B. 

( 2 ) Sohluinadri v Hriramulu^ 17 M. 221 , 
Kaihsa v. Fonnuknmiii^ 18 M. 466 : 
Ckinnaya v. (^urnrudluim, 5 M. 169 F. B. * 
Subrnmamo v. Arumnyd, 26 M. 330 : 
Nathuram v Shovut. 14 B 562: A7nr‘U v 
Manikt 10 B. 512 ; Annapa^auda v. 


Sangddigyap'iin . 26 B. 221 ; Bati Mahamni v. 
Colki:tm\ 17 A. 198 

(3) Amapagauda v. Sangadigyappat 26 B. 
22l (234). 

(4) ChhatJ, Rem v. Bilto, 26 0, 61 ; 
Azuddin v Jdoyd 13 0. L. R. 112 ; Wajibun 
V Kadir BaUh 13 C. 292. 

(5) Tilak ISingh v. ChhUUa 26 A. 698. 
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(1) By entering into a contract charging the minor’s 
estate. 

(2) By acknowledging liis debt before it is b.irred by time. 

Synopsis. 

(1) Right of guardian to charge, the (‘i) What are ncccu'szriet; (HH7), 

minor's estate ( 885 ). ( 4 ) Guardian’s ri^ht to acknowledge 

(2) Power to land minor pcrsonallg for debts ( 888 ). 

necessaries ( 886 ). 

884i. Analogous Law ; — Tlio powers of :i Karta of a joint Mitaksliara 
fatnily must be distinguislied from those of a H^uardian and of the latter, wlien 
he is a dc facto guardian and \vlien he is appomied by a will or [)y the court. 

885. To a ctirtaiii exlcnl the j)ov’ers of a dr facto and a dejirm ly^iiardian 
are identical. iJoth must, ^^enerally speaking, deal with the ward's property, as 
a mill of ordinary prudence would deal with it if it were his ravu, and lie 
may do all acts which arc' reasonable and proper for tiie reali/ation, protection 
or benefit of the property or for the maintenance of his ward, t'-^) The 
guardian is cmtitled to borrow money on the credit of his ward’s estate for any 
purpose binding on the minoi,such as feu instance, the pi'rforrnanct' of the 
func'ral rites of his fathei or to [lay off his father’s dc'bts, (4) to marry and 
maintain the minor, to purchase jewids to be presentcal to the minoi’s wife 
during marriage (^) and in fact on an)' of the he.uls of what is known as legal 
nc'cessity. Hut hc' cannot make' his waid personally liable by a simple' con- 
tract debt) nor can such debt In' recovered out of liis estatcMinless it is chargeu 

except wh('re it is incuired for the minor’s m'l'essanes, or is a trade 
debt which is siibjed to a differi'iil rule, x\ guardian of a minoi cannot bind 
liis ward s estate exci'pt by a document piu[)orting to bind lU i®) 

886. Minor’s necessaries.— T'he guardian is empower'd to bind the 
minor personally by eonliacts entered into for necessaries of the minor oi fif 
his estate. ^^1 Such liability is not alfecled by tlie fact that the loans weie 
advanced at the instance of the guardian. ITis contract on his behalf might 
be ineffectual like one entered into by himself, but the liability to discharge 
debts incurred for necessaries would remain. The necessity for them uould 
determine whether or not he was bound to repay tliem, and not we think, the 
reasonable belief of the borrower lliat they wi're for necessary [mrinises.” (1®) 
Where the promise is to pay money tvliich has been expended for necessaries, 
the estate of the minor may Ix' liable not on tiie iiromise but becausi' the 
money had been supplied. 


(1) S 27 Guardians and Wards Act 
(VIII) fo 1890). 

(2) Nandan Smgh v. Ilarkishen Singhy^ 
3 A. 535. 

(3) Nathu Bom v. ChMgon, 14 13 662. 

(4 Mturari^. Tayona- 20 13, 286, 

(61 Kankipoii v. Bachtrlo, (1911) 2 M W. 

N. m. 

(6) Banmalmigp v. Vadilal, 20 B 61 ; 
Bho-wol SOihu V. Bctijnathy 36 C. 820 

(7) BhawalSahu 'v.Bojnnth 36 0.8*20(320), 
R(tm Pnrtap v Foolihai 20 B. 767, Sakrobhai 
V. MaganJial 26 B. 206 F. B ; lio.ghimaihji 
Bank of Bombay y 34 B. 72; Jhifibai v Tvjmal 


13 N L. K. 100 (110 111). 

^s) Bolchu V Vfijida 36 M.B J. 29 F.B.: 
Padmn Krishna v Nagamodii 39 M. 916; 
S nine mania v Arinnaqa, 26 M. 330; Tukaram 
V. liaviarhantha 20 13. 767, S'orendra Nath v. 
Atiil Chandra 34 C. 802. 

(9» Contract Act (X of 1 k72) 8. 68; 
Bhawal Sahti\. Bvijuath 36 CJ 320 (323, 
324), 

(10) BanmaUingji v Vadilal 20 B. 61 ; 
Jnqgcssnr v Nilamhnr 8 W K. 217 ; 
Bhawal Singh v. Baijnnthy 36 C. 320 (328). 

(11) Sondnreraja v Pattanathnsami 17 M. 
306; Bhawal Sohu v Baijnoih 36 0. 820 (828), 
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887. The term ‘‘ necessaries must be unclerstood with reference to Hindu 

Law. F(jr instance the marriage of a sister is a “ neces- 
Meaning of sary” within the meaning of Hindu Law for which a 

necesBar eB. minor’s estate would be liable for the payment of money 

l)orrowcd from another, (i) J'o a Hindu marriage is a prime necessity and a 
samskar (a religious sacrament) W the expense of which is a charge on the 
inheritance. 

888. Guardian may acknowledge debt. — Phough the guardian cannot 

re\'i\'e a barred debt he is competent to acknowledge it 
Cl- (2). (jn bi'lialf of Ids ward bcfon* it becomes time barred. 

Mis authority to revive a barred debt depends Upon the 
language of S. of the Contract Act which enforces a promise made in 
writing and signed by the i)erson to be charged therewith, or by his agent 
generally (n' specially aiithon/.ed in that behalf to pay wholly or in part a debt 
of wldeh tlie crfiditor might have enforced payment but for the law of limitation 
()i suits.” The position then depends upon whether the guardian is the 
minor’s agent “generally or specially authorized” to promise to pay barred 
debts, I wen where he is the manager of a joint family, he would appear to 
possess no power to revi\e sucli debt. A fortiori guardian cannot possess 
such powci. 

The guardian cannot acknowledge a debt on behalf of liis ward after he 
is dead.^'') 


© 7 . A 

Personal contract 
by guardian. 


guardian cannot contract in the name of 
a ward, so as to impose on him a personal 
liability. 


Synopsis. 


fl) Personal contract hy guardian not (2) QJmrgo distinguished (890). 
binding on minor (8b9). 

889. Analogous Law. — This rule is based upon a decision of the 
r^rivy Council decided upon the following facts : The guardian mother on 
beiialf of her minor son sold certain villages rent free, personally covenanting 
both for herself and forlier minor son, to indemnify the purchaser should any 
one disturb the purchaser, or should the Government assess any rent on the 
property sold. The Government having assessed the villages to revenue and 
cesses, iJie purchaser sued the minor after he came of age upon the covenant 
and his defence was that his guardian could not legally enter into any cove- 
nant so as to make him at any time personally liable — a contention which the 


(1) Nandan Vrasad, v Ajydhia Prasad, 3^5 
A 325 (828) F.B.‘ ya.ikii.ntam v. Kallabhiran, 

98 M 612. 

(2) Kameswarn v. V eeracharlu 34 M.i22. 

(3) Veerappa v. Muthusami, 7 M L. T. 
388; SiM^anarayana v. Narcndra, 19 M 265 

(i) S. 21 Lim, Act ; Soblmnadri v. Sri- 
ramulu, 17 M.22]; Snhramanin v. Arumuga, 
26 M. 380. 

(5) S. 25 (3) Contract Act. 

(6) Chinmya v. Ourunatham 6 M. 169 
F Baikal v. Appajit 20 B. 166; Qopal- 


mrainv Muddomutty, 14 B.L.E. 91. But an 
executor of an administrator possesses such 
authority— Tiinc/ccAcnd v. JUamelt 10 B. H. 
C. R. 206; Jethibai v Putlihai, 14 Bom L. 
R. 1020 (1027) 

(7) Yellappa v Desayappa, 80 B, 218, in 
which (the Nazir had acknowledged a debt 
after his ward was dead). 

(8) Waghela t). Shekh Maskdin^ 11 B 661 
P. CJ.; Tulceeran V. Bamac1iandrat^'^.lj, ii^, 
25; Jhiibai v. Tejmal, l8 N. D, R. l09, 
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Privy Council upheld, holding that it was so under the English law and as there 
was no rule of Hindu Law, ^ the matter must be decided by equity and good 
conscience, generally interpreted to mean the rules of English law, if found 
applicable to Indian society and circumstances.” 'Diey then added They 
conceive that it would be a very impropet thing to allow the guardian to make 
covenants in the name of his ward, so as to impose a personal liability uptm 
the ward, and they hold that in this case the guardian exceeded her power so 
far as she purported to bind her ward. ” The same principle underlay the 
decision in another case in whic h the father of a boy named Ganga had 
delivered his minor son to one l>iirga who promised to educate him and 
appoint him his heir. He brought him up and dying intestate, his widow con' 
tested his right to inherit and tlie Privy Council upheld her contention holding 
that there was no completed contract between Ganga and Durga, as Ganga 
could not make an agreement whiGi should legally bind his son on attaining 
majority to remain with l.)urga, whicli was the sole consideration for Durga’s 
promise to constitute him liis Jieir. Bui in such a case where a minor 
comes to court to have an account taken as between himself and an agent, 
the latter is entitled to deduct the advances made to the guardian for the 
benefit of the minor. 

890 . 'riiough the guardian cannot enter into a personal covenant on be- 

Charge dittin* of his waul, thcic is no law to i)revcnt him from 

guished, charging his estate. ^^1 

@8. (1) A transfer, made by the j^uardian may be 
^'dUif*wheB iivoided by the minor, if it is wholly or 

able. ^ * partially unsupported by necessity or not for 
the benefit of the estate. 

(2) Provided that in the latter case, the alienee is entitled to 
restitution of the money paid for such necessity or benefit. 

(3) Provided further, that where the bulk of the considera- 
tion is supported by legal necessity, the court may, instead of 
setting aside the transfer, order payment to the transferor such 
consideration as is not supported by necessity or benefit. 

Synopsis. 

(1) Minor a right to avoid transfer hy fit (893-89G). 

guardian f891-8U2). (.‘1) Limitation for suits by minor (897- 

(2) Liability of minor to restore bene- 900). 

891 . Analagous Law.^-'l'Iiis section with two cla'^seq of transfers: 
{a) that made without any lenal nceessiiy, and (/<) tliai which is to some extent 
supported by legal necessity. In the toimer case the minor is entitled to 
avoid the sale and he is siihjcet to no equity to refund the consideration 
jtaid to his guardian on his arcoimt. (■'’) In the latter case howes er, he is 

(1) Waghsta V- Shel'h MasUidititli 651 (4) B, 6C> ante. RnttnMlsingji Mnitarmia v. 

(566) P. C.‘ VndiU ilO B 6t (74). 

(2) Lnta Narain u. Imla liovmn'uj, 20 A. (6) UiiHimmoti I'ersnnd Panday v. 

209 P. C. Babnoee, 6 M. I A. .993 (421); Bnnseedhiir v. 

(8). Suretidra Nath v. dtnl Chandra, 84 Bindeteree, 10 M. I A. 464 (474). 

0. 892 (896). 

G. H. C. 34 
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equital)ly hound to restore the benefit received by him which may be 
charged on the estate Jie sues to recover from the transferee. A transfer by 
a certificated guardian is subject to the provisions of S. 3 1 of the Guardians 
and Wards Act. 

892. Transfer by the guardian. — y\ transfer made by a certificated guar- 

dian is subjec t to the rule enac ted in S. 30 of the Guardians and Wards 
Act, (^) wliic'h lays down lliat it may be set aside by any person other than the 
guardian if he was affected therrby. As such the minor whose property 

was transf(‘rred may a\'oid the transfer on llie short ground tliat it was made 
in contra\'ention of tlie Act. Where, liowever, the minor has no certificated 
guardian, but is subject to a natural guardian, the latter may transfer his 
property on any ground which under the law to which the minor is subject 
would bind liis interest. 

893. Restitutton. — In citiier case where llie transfer is set aside, 
the question arises and is coven'd by S. 41 of ihe Specific Relief Act which 
enacts ihat on adjudging the cancellation of an instrumeiu, the court may 
require the party to whom siu'h relief is granted to make any compensation 
to the other which juslic e may lequire.’* 

894. 'I'lie question tlien is what is the lequirement of justice in such a case 
of cancellation. Now, a consideration for a sah* may id) — be wholly paid, or 
(6)— partially paid, \1 k; balance being payable and not paid ; (c) — it may be paid 
for necessity which is not jirov^ed » (d ) — or is only jiartially proved > and lastly 
(e) — it may be iiaid by a transferee I)ona fide after due enquiry being satisfied 
that it was necessary, thougli in fact, it was not nec essary. 

898, In cases (a) and (h) where the whole or iiait of the consideration 
has been ])aid and the transfer is set aside, llicre can be no question of restitu- 
tion if no ]iart of the consideration was supported by necessity and there 
was no inquiry as mentioned in case (e). There is then no equity, 
since the transfer is wholly void and the transferee has to thank himself if he 
loses botli the pro]ierty and his money too ; for he knew that he was merely 
dealing with a guardian and it was liis duty to inquire into the necessity of 
the transfer. If, however, lie did inquire and paid the money bona, fide being 
satisfied ihat the transfer was necessary, then the equitable rule enacted in 
S. 38 of the Transfer of Property Act would come into play and even if 
there was no necessity the court might still iipliold his transfer.(^) But assuming 
that there was no inquiry and no necessity justifying the transfer to its 
full extent, then the court may or may not cancel the transfer. If for instance, 
the bulk of the consideration was utilized for jiurposes binding on the minor, 
the court would not cancel the transfer, though it will decree the sum paid 
otherwise than for legal necessity. Such was lield to be the cas^ where out of the 
consid'^^ration cff Rs. 1,300 necessity was proved to the extent of Rs. 1,022. 

(1) S. 41, Specific Relief Act (1 of 1811 ) ; 69 ; Ciriraj v. Kami ITamid Ali^ 9 A. 9^0 ; 

Bunseedhur v Bindeaerce^ 10 M 1. A. 464 Nimamnddin v. Anandi Prasadt 18 A. 878 
(474). (376). 

(i) Buki^him V. Doolhin, 12 W. R. 387 ; (4) VIII of 1890 

Pranchnndra v. Karunamay, 16 W. H. (6) Daifaram v. Gangaram^ 28 B. 287 

268 ; Kesar (Bai) v. Ganga^ 8 B. H C R (290). 

(Ac)8l;Mirpa Pana v. 8aM Sadik, 1 (6) I of 1877. 

N W P. H. C. R. 201 ; Kuvarji v Moti, 8 (7) IV of 1882 

B. 2H\Datinram v.Vinaydk, QSB, 181 (8) See Qour’a Law of Tianafer (4th |5d). 

(192); Sivayu v. Munisami, 22 M. QS9;Jagar (9) Thalagam v. TMagara^ 27 AL t J. 

Nath V Lnlta Prasad 31 A. 221 (227). 332 ; 26 L Q. 178. 

(3) VIII of 1890 ; T’ejpai Y Oanga, A. 
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But where out of the total consideration of Ks. J,425 only a little more than 
a moiety was paid for necessity and the purchaser has given the vendor a 
promissory note for Ks. 525 and Rs. 138 were not proved to have l)een spent 
on a purpose binding on the minor’s estate, the court set aside the whole sale 
conditional on the plaintiff paying to the \endee Ks. 762. In decreeing 
restitution the court may award interest at a reasonable rate. 

896. This ii, of course, an equitable relief which the transferee may 
forfeit unless he had acted hona fide, If he had colluded with the guardian 
or purchased the minor’s estate at an undervalue the court will refuse him 
the benefit of restitution. On the other hand, he need make no inquiry at all 
where the money is paid by him for a transfer duly sanctioned by the District 
Judge under S. 29 of the Guardians and Wards Act, 1*) or which is 
otherwise proved to have been justified by necessity. Wliere a transfer does 
not affect the minor s interest, the latter cannot be heard to complain on the 
ground that it was made with reference to his property. So where the 
guardian mortga^^ed his property to the defendant and then sold the 
equity of redemption to the plaintiff who sued to redeem the prior mortgage, 
the court lield that the minor ci)uld not complain of the sale to the plaintiff as 
not being for his benefit as his interest was nut concerned. But this case 
does not appair to have been correc tly decided, for tlic sale of the ecpiity of 
redemption was the sale of the minor’s property in which the minor was 
certainly concerned and the propriety of whicli he was entitled to challenge. 

897. Limitation. — The question of limitation applicable to a minor suing 
to set aside a transfer made by his guardian is governed by Art. 44 or Art. 91 of 
the Limitation Act which allows him 3 years from the date the ward attains 
majority. The applicability of the shorter j^eriod limitation prescribed in Art. 44 
depends upon what is meant by the word ‘ guardian” and upon the nature of the 
transfer made by him, that is, whether it is voidable or void, for if it is the latter 
then the transfer being a nullity there is no necessity to avoid it but since 
the possession of the transferee would in such a case be adverse, the minor 
must sue to set it aside within the ordinary period prescribed in Art. 144 enlar- 
ged to the extent allowed in S. 6. Now since a guardian is entitled to alienate his 
ward’s property only in the case of necessity or when it is for the minor’s benefit 
it follows that this must again depend upon the personal law of the party to 
whom that provision is applied. In the case of a Mahomedan where the elder 
brother of a minor devisee mortgaged his property and it was found that the 
brother was not authorized either by tlie will or l)y the Mahomedan Law to act 
as a guardian of the minor, the Privy Council held the mortgage a nullity and 
one which the minor was not bound to set aside within the i)eriod provided in 
Art. 44. This article would be obviously inapplicable, and if so, the only 


(1) Bukmani v. Unihcmmal, (1915) M.W. 
N. 8; 26 I. 0. 489; Kaliapa v. DemrsKja- 
mani (19X8) M. W N. 796 ; 18 I C. 27. 

(2) Nur Bakbh v. linkim Singh, 8 A L.J 
764 ; IX 1..C 764 ; Muhmmd ismail v. Gaur 
Parshdd, (1916) p. R. 24 ; Manashram v. 
Ahmed Hcosein, 20 C \V. N. 68; 37 I. C 380 

An Sultan Singh v. llashmnc, 11916 ) r. R. 
109; 29 I. G 801. 

(4) Ah'hil Ohoiidra v G Irish Chandra, 21 

a W.K 864 ; 411. C 802 


(5) Vd}wba\, Sakharam, 128. 

(6) IX of 1908. 

(7) IJnnooman Persaud v. JSabooee, 6 M. 
I. A. 393 ; Mata Din v Sheikh Ahnmd, 34 A. 
213 P C. 

(8) Sardar Shah v. Boji, (190S) P. L. R. 
182; Mata. Din v, Sheikh Ahmed, 34 A 213 P. 
C; imembandi v Mutasudd^ C. W. N. 60 
((33) P C ; Surdurhab v llaji (1908) I*. L, R. 
l82 : Uajalah v Wajirah 34 I. C. iP.) 8 6; 
1 Pat. L. J. 188. 
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other article applicable would be Art. 144. There would be a varying period of 
limitation even in the case of a Hindu according as the transfer is wholly or 
partially unsupported by legal necessity since in the former case the guardian 
being wholly incompetent to convey his wards estate, the transfer would be 
void and not voidable merely, as in the other case where it is only partially 
unsupported by legal necessity. 

898. Again where such guardian isalso a cu-p.rrcenary manager, the same 
question may assume a greater unpottance. But these distinctions would be 
immaterial if regard is had to the fact that a transfer Jiowever made for a 
minor is only voidable at his instance on proof of certain tacts without which 
it is good as much against the minor as against a third party. As such, he 
must sue for its cancellation witliin the time prescribed by Art. 44. 

899. But though this view is supported by the preponderance of cases, 
there are also cases which support the longer limitation prescribed in Art. 
144. But it is clear that the authority of a guardian is more limited than of 
a harta or manager of a joint Mitakshara family, but since they have both the 
same right of alienation, the ciuestion of limitaioii does not depend upon the dis- 
tinction that exists between a manager and any other guardian. But of 
course, a transfer purported to be mad(; by one who professes to be a 
guardian but is neither a de facto nor a de jure giiaulian w ould necessarily be 
a nullity and tlie minor is not bound to set it aside before recovering 
possession of his proiierty. Such w^ould be the case where the alienation is 
imde by a co-parcener who is not tJie manager. 1^1 d'he question of limitation 
may be considered from the following standpoints (a) Where the transfer 
is made by a relation such as a co-parcener but w’ho is not a karta of the family 
or guardian of the minor ; {b) where the transfer is made by a de facto guardian 
authori/.ecl to transfer for necessity but transferred in fact without any necessity ] 
(c) where such transfer is made not by the guardian but by the manager of a 
co-parcenary of whic h the minot w'as at the time a membei ; and (d) w^here it 
is made by either the karta or the guardian for partial necessity. 

900. In case (a) it is now settled by the Privy Council that the transfer is 
a nullity and the minor, is therefore, not bound to cancel it either under Art. 
44 or Art. 91 and that his suit is subject to the ordinary limitation prescribed 
in Art. 144 enlarged to the extent provided in S 6. ^^1 But the courts are not 
agreed as to the limitation applicable in the other cases. In case (6) it Has 
been held in some cases that the transfer is equally void, and that therefore, it 


(1) Satish Chandra v, Chunder Kont, ’6 
C. W. N. 5i78; Shama Chandra v. Gadadkar, 
13 0. L J. £77; Krishm Dhoni v. lihag- 
wan, 34 I. C. (C.) 188); liamansar v. liaghu’ 
bar^ 5 A. 490; Tcjpal v. Qanga,, 25 A. 59 ; 
Sinaga PiHai v, Munisami, 22 M. 289 ; 
Hazari v. LaXlut 7 O.C. 181; Eanga lleddi v. 
Narayana, 2s M. 128, Murari v. Toyanat 
10B.‘ 286, 

(2) Kamakshi v. Bamasami, 7 M. L. J. 
131 dissented from in Sivavadevelu v. 
Pommmal, 22 H L J. JOl ; 15 I. C, 866 ; 
Velayudham v Perumal, 16 1. C, (M.) Sll; 
Baoaruih dlit A. 909 ; Abdul Bahman v. 


S'ldihdayaU 32 A. 392 ; Unikumrit 14 M, id 
Kalyan Singh v Pilambart 18 A. L. J. 
94; isaram v liatan Singhs 12 N. L. R 
12 : Htisen v Bojarnm, 10 N. L. B. 183. 

(3) Mata Din v. Sheikh Ahmad 84 A. 
213 P. C 

(4) Banwarilal v. Daya Sunker. 13 
C. W. N. 816. 

(5) Mata Din v. Sheikh Ahmads 34 A, 218 
P. C. ; BanwardaX v. Daya Sunkar, 13 <J. W. 
N., 815; Serdar Sha>h v. Baji (1908) P. L. R. 
182; Bejob AH v. Wazif Ali, 34 I. 0.' (P) 
85; ll'afe.L. J. 188. 
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need not be set aside, wJiereas it has been lield in others that the transfer is 
in every case good till it is avoided by the minor and tlial therefore it is 
voidable and not void and as such tlieniinoi is, as regards lunilation, subject to 
Art 44 or Art. 91. (^) It must be confessed that ia some of these castes the dis- 
tinction between the unauthorized transfer of a guardian and the transfer of 
an unauthorized guardian was not kei)t in view, but it is a distinction whicli 
cannot be ignored. Nor is th(j distinction between a mere guardian and a 
kdTta on this point immaterial. As regards case [d) the courts are agreed on 
the shorter limitation on the ground that since the authority to transfer 
depends on necessity or benelit, Us uisufiiciency niay make the transfer voidable, 
being improper but it cannot render it altogether null and void ah initio. 

<3© A guardian cannot bind his ward 
auardian must act by ;i(;t not purported to be done on his 
belialr. 

Synopsis- 

(1) Guardian s acts bindimj on minor only when he acts as such (90 1-90 J). 

901. Analogous Law. — This rule is founded on the principle that a 
guardian cannot be iiermitted to act on his own account with the chance of 
transferring his obligations to the minor if he iinds it to his advantage. (^1 
Such was the case of the motlier who had tak^^n a lease which she surrendered 
during the minority of her adopted son against whenn the lessor sued for 
its rent. It did not apiieai that the mother had taken the lease (jua guardian 
of her minor son. The suit against the son was launched on tin* ground that 
he had ratified it on coming of age which could not be proved. The Priv^y 
Council held that the plaintiff could not bind the minor on the ground that he 
Jiad taken the lease through his mother because the mother s Kabnliyat did not 
purport to be on his behalf or to bind his esta:e. The fact Ins estate had 
had benefited by the transaction is immaterial, for, as ohsetaed by the Privy 
Council: It is not in every case in whu h a man has been benefited by the 
money of another, that an obligation to repay that money arises. The ques- 
tion is not to be determined by nice considerations of w^hat may be fair or 
proper according to the highest morality. To support such a suit there must 
be an obligation, express or implied, to repay. ” C*) But the principle of this 
case only applies to cases where it is douf)tful in whicli capacity the guardian 
had purported to act. Where, therefore, the guardian had no estate of his own, 
the Court held tliat the conveyance could not be impeached on the ground 
that the guardian had omitted to mention that he was acting for his ward. (^) 


(1) Kaiaakshi v. Rainasami, 7 M. L J, 
131 ; Uwii V. Kunchi, 11 M. 26 ; Bamansor 
V. Baghubory 6 A 490; Lai Ihtrro Pramd v 
Dasafuth 26 A. 909 ; Abdul Rchinan v. 
Sukh Dayal, 28 A 30 (32); Bachchan Smgh 
V. Kamta Prasad, 32 A 392; Kalyansmgh 
V. Pitamtar, 13 A. L. J 94; 8hee Shanhav v. 
Bmi Shewak 21 0. 77 (Art 91 inapplicable), 
Balappa v. G hanbasappa, 17 Bom. L. K. 
1134; Hu$en v. Bajaram, 10 N. L. R. 133; 
Asoram v. Batansingh, 12 N L. R. l2 ; 
Thaymimal v, Kuppanna, 38 M. 1125. 

‘ (2) Satis'h Chunder y. Chunder Kant 3 

' d.W.N. 278 \Shama CMndra v. Gadadhar, 18 
0, J. 277; Krishna Dhoni v. Bhagowan 


34 I U (C) 188; Banga Beddi v. Narayanan 
28 M. 1811. 

(3) ThaijQvinnd v. Kuppoma, 38 M. 1125 
(1126). 

(4) Mahableshwar v. Ramchandrat 38 

B. 98 

(5^ Indur Chunder y. Radha Kistzore, 19 

C. .507 (513). P. C 

(6) Z6. p. 612, 513; To the same effect 
Ondgappa v. Apoji, 3 B. 237 (J40). 

(7) Bam Tutvel Si^igh v. Bisestoar. 23 W. 
R. 305 cited «tad applied in Oadgappa v. 
Apaji, 3 B. 237 f240) ; Babur AH v. 
tSookeea^ 13 W. R. 63 

(h) Murori v Tayana. 20 B. 2B6 ; 
Ghasi Bam v. BmiOj 1 N. L. R. 6b. 
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But the contrary has been laid down in other cases in which it has been 
laid down as established law that a Kiiardian cannol bind his ward’s estate 
except by a document purporting to bind it. If therefore the bond was 
executed by the guardian in his own name, and it was sought to prove that it 
had been executed for the minor, the court held that it was not open to it to go 
behind the terms of the bond for the purpose of construing it : ‘In our 
opinion, when a third person enters into dealings with the guardian of a 
minor, and advances money for necessaries of the minor or for the benefit of 
the estate and takes a bond for tfie debt fiom the guardian, the responsi- 
bility rests on him to take care that the bond is so drawn as to render the 
estate of the minor in law liable for the debt.” 1^) 

902. The rule must then bt‘ merely ctuibncd to cases of unceitainly and 
not to those of defective conveyancing. 


Minop’s privilege is 
personal. 


70 . A Iransactioii entered into with a 
minor is only voidable at the option of the 
minor. 

Synopsis. 


(1) Minority, a personal prioi lege (903). (2) Minor s fraud (90^). 

903. Analogous Law. — It has l)cen lie.ld that minority is a personal 
privilege and no one dealing with a minoi can object to a transaction on the 
ground of his incomiietency except the niinoi fiimself. 09 So where the 
minor conveyed his property to the plaintiff after which the minor died and 
was succeeded to by his father as his heir, the plaintiff sued for a 
declaration of his title against the father who pleaded the invalidity of his 
sale on the ground of tlie minority of his son but tlie court lield the plea was 
one open only to the minor and <'ould not be availed of by his heir. Where 
the guardian enteis into a contract prejudicial to a minor, the latter is entitled 
to sue him through his next friend. W 

904. The (luestion whether a minor is precluded from obtaining relief 

Minor’s fraud, contract induced by him by a fraudulent statement 

that he was of age, is one w hicli has often been agitated in 
tlie courts of this country with x^arying results. In some cases it was held 
that the minor was estopped under S. 115 of the Evidence Act 1^1 while in 
others there was held to be no estoppel, the word “ person ” in S. 115 of the. 
Evidence Act being construed to refer to one and not to a mere minor, 

Tliis view lias mnv been affirmed by the Privy Council in a Colonial api>eal 
from Penang, w^hen tlunr Eordshnis adoiited tlie rule laid down by the Kings 
Bencli in a case to which tliey referred for their guiding principle, In the 
English case the plaintiff a money-lender liad sued a minor for recovery of 
£400 and £75 for interest on the ground that the defendant had contracted 
the loan by fraudulently representing himself to be of full age at the time. In 
dismissing the claim Lord Sumner passed m review the entire case law on 

(1) LiaUmalsin'iji v. Vadilalt 20 B. SI ; Vithoha v. SakaramAO. P L. K. 198; Contra 

Bhawal Sahib v Daijmtk B6 C- 320 (329). Oeekh^nd v. Chandkhan. 11 N. L. B, I (8), 

(2) Bhawal Sahu v. Baijnath, a6 C. 320 (5) Abdulla v liamdas, 2 N, L. R. 146. / 

(329). (e) 1 of 1872. 

(3) [lari Jtioiu v. J Ham Ham, 8 B. L R (7) Leslie Lid v Slmil, (1914) 3 K.' B. 
(Ac ) 126 \Sash% Bhushan v. Jadu Naih% 11 607 followed in Mahomed v Jteoh, 21 O.W. 
0. 652 ; Mahamed Arif v. Sam$iaatt Debya N. 267 (265) P. 0 , 89 l.O 401; 43 I, A. 956 

18 0. 256. p. c. 

(4) Mahamed Arif y Baraawalie, 
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the subject the result of which may be thus stated : (i) tliat wliere a minor has 
by a fraudulent mis-statement of his age induced another to lend him money 
the court cannot order its rcroveiy on the ground of fraud since the rule as 
to infant’s immunity was made to safeguard the weakness of infants at large, 
even though here and there a juvenile knave skipped through ; fii) tiiat never- 
theless wherever it is possible to order restitution llu^ court will strive to effect 
it J where, for instance, the money can be tiaced to tlie possession of the 
minor, the court will order its I'eturn ; (iii) and that apart from restitution, it 
cannot decree the claim ex contractu either on the ground of estoppel or fraud 
or otherwise overwhelming equity destroying the i)rivilcgc of infancy. (^) 

71 . (1) A minor is bound by the result of a suit to 

Minor’s liability ^ if lie was properly 

under decree. represented therein. 

(2) Provided that if any decree be passed on a compro- 
mise, such compromise must be sanctioned by the court. 

(3) Provided further that no decree obtained by consent 
has any effect against the minor unless it was consented 
to by his natural or certifiiated guardians. 

(4) But no decree so obtained has any effect against him 
if it was secured by the fraud or misconduct of such guardian. 


Synopsis. 

(1) Minors UalnUty under decree on minor (906). 

(905). (3) Fraud or misconduct of guardian 

(2) Compromise decree when binding (907). 

906. Analogous Law. — A suit may be instituted by a minor through his 
. . next friend. It is not necessary that he should sue only 

■ ' '* through his guardian tliough it is the ordinary rule. (‘-^1 

Where he is a defendant it is cast on the plaintiff to sue him through a guardian 
who must be appointed for that purpose by the court. Ordinarily it will ap- 
point a certificated guardian and in his absence the natural guardian and 
failing him, any other person fit and willing to act as his guardian. Such per- 
son is designated the guardian ad htem and is then, for the conduct of the sirt, 
subject to the provisions of O. 32 of the Code of Civil Procedure ; and the 
directions of the judge as therein stated. A suit relating to the estate or j^erson 
of a minor, and for his benefit has the effect of making him award of court, and 
no act can be done affecting the property of the minor unless under the express 
or implied direction of the court itself. (®) 

The decree passed against the minor is subject to the provisions of 
that order final and as binding upon him as if he were adult. 

906. No guardian ad litem can compromise a suit without the leave of the 
court (‘^) expressly recorded in the proceedings. 1®) ‘ Any 
Cli, 2 and 8. such agreement or compromise entered into without tlie 

leave of the court so recorded shall be voidable against 


(1) Leslie TAd.v Sheilh [1914J3 K.B. 607. 

(2) 0. 82 R. 4 (2) C. P C. 

( 8 ) I6„0. 82 . R. 8. 

U\ B , O. 82 R. 8 
. 0. 82Rr 8 (4) and 4 (2). 

(6) Karamali v. Lahimbhoy, 18 B. 137 
followed in Doraswmni v, Thungasoinyt 27 


M. 877 (878). 

(7) 0. 32R.6(1). 

(8) O. 32 R. 7 ; as to which see Prag Das 
V CIvrdhnr Das, 28 A. 86 : Jjal'hmana v. 
Chinnatluimhi, 24 M, 826; Atiuaram v. Phila, 
16 Bom. h. R 228 * 191.C. 424. 
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all parties other than the minor.” These provisions are embodied in clauses 
2 and 3. 

907 Clause (4) is based on the j^eneral pnnri])le of law which protects 
minors and oilnu* disfinalihed persons against the fraud or 
misrondurt ot their guaidians. (‘^) ]iut this rule should not 
l)e e^ tended to guardians wlio are also managers of a 
joint Mitakshara l,imily ni 'whi^ h the minoi has no separate interest. In such a 
ease the fact that he is joined as a necessary parly does not entitle him to open 
a dc<'re(t obtained against tlie joint iamdy unl(‘ss Ihert* was anything to show 
that lli(; otlhs' mtimb(‘rs had ( olluded to defraud fjim.('^) 

ihe effect of a suit on the lights of a minor not proi)erly represented 
belongs to the domain of general law to which reference should be made for 
Inrtluu' information. 


72 

Right to custody 


A .mianlian of llie minor’s person has tlic right to the 
custody of Ins ward during the period of his 
guard iansli ip. 


Synopsis. 

(1) Guardian s riqht to the. custody of (2) Procedure for recovering custody 
his ward fOOS). f!)09). 

908. Analogous Law. --'I'his is in accordance witit S, H of llic Guardians 
and Wards Act \vlii(.li enacts as follows 

A guardian ol the person of a ward is charged with the custody of the ward and must 
looli to hifi support, health and education, and such other matters aa the law to which the 
ward is subject requires 

The next section empowers the court to restore the guardian s custody, 
enforcing it, if necessary, by arrest of the ward and delivery to his guardian. 

909. Apart from the Act the natural guardian is entitled to the custody 
of his ward. The Act lias merely transferred to the court general powers 
to be exercised for the protection of the welfare and well-being of children. 
Even apart from the Act, the High Court in its equitable jurisdiction, has 
authority to interfere wnih the legal right of the guardian, even if he is 
the father, if he be an improper person. No regular suit lies for the 
custody of a minor, the only remedy being by an application under the 
Guardians and Wards Act, wliich was intended by the legislature to be a com- 
plete code defining the rights and remedies of guardians and ivards. The 
father is therefore, not entitled to sue as guardian of the infant child, detained 
by the defendant w^io is the maternal grandmother of the child. (7) In an 
application under the Ads the court has to decide the iiosition of custody 
with reference to the wTlfare of the minor irrespective of its age. “The 
practice in siK'h cases is tliat if th(M'hildren be of a proper age, the court 
gives them their election as to tlie custody in w’liii'h they wall be ; if not, the 
court lakes cave that tliey be delivered into proper custody. 


(1) 0 32, R. 7(2). 

(2) Ham A alar v. Mumtaz Alit 21 
C. 863 P. 0.; Rrnnefiwar v. Hnni Bahadur^ 34 
C. 70 P. C 

(3) TiamBshwar v. Ham Bahadur, M C. 
70 P. C., Daya Shanlar v Uuhlnl, 37 A. 105; 
Madariw Har Dayal, 18 O C. 168 ; 7 I. C. 
638; Amarpal Sin()h v. Chhab'aj 11 I. C (0). 
106 ; Ajiidlia v. Mahahki 22 I C (O) 923. 

(4) Ildmes In re 1 Hyde. 99; Conran 


In re 1 Hyde. 143. 

(5) Jnaky In re 23 0. 290. 

(6) Carran In re 1 Hyde. 143 ; 

Koer V. Chnmela, 2 C. W N. 191. 

(7) Sham Lai v. Bindo, 26 A. 694 ; 
Ohamla v. Mozria, (1896) P. R. 41 F. B. 

(8) K V. Orenwhill 4 A. and R 62l4 {839«> 
642); Saiihri {fn re) 16 B. 307 (caaee review* 
ed). 
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CHAPTER VII. 

Law oi^' Maintknanck 


910. Topical Introduction. — The law of maintenance is not based on 
any contract but is evolved out of the ri^ht in i)roperty to wliicli a person was 
prima facie entitled, l)ut wlhcli he l)ecame dis(iuali bed from sharing, by reason 
of tlie n;iture of the estate or his own disciuahftcation whetlier personal or sexual. 
Being thus excluded from participation in the estate, law afforded him the 
solatium of maintenance. The rigfii of niauitenance is thus not dependent on 
near relationship but on the existenc'e in th(' hands of tlie heir of property upon 
winch all dependent members of a joint family lay a claim. P) Even wiiere 
tliere is no joint family the law of necessity enjoins on a certain person by 
reason of fiis jural relviionship to another, the duty of jnaintaining him. 
Such is the duty of the liusband and the father. It is the duly of the State 
to protect its infant population and that duty ticasts upon those who are 
primarily responsible for bringing tlumi into existence. This is the underlying 
principle of S. 488 of the Code of Criminal Procedure. Apart from that enact- 
ment, Hindu Law rccogiii/,es the necessity of maintenance founded upon the 
dictates of natural justice, sometimes suppoited by the theory of co-owner- 
ship, (‘^) personal identity, ^'h moral duty, or relationsliip, but in all cases it 
is ultimately tracealilc to the original fount of ins n iruUi which the wisdom 
and experience of mankind has tauglit to be best for the community and tlie 
underlying principles of wliich are visiL>le lu the frame work of the jurisprudence 
of every nation. 

911. The close connection of m lintenance with the law of person 
and, property is everywheie visilde in Hindu Law. In the second stage of 
social evolution when the patriarchal family became transformed into a joint 
family, the growth of individual rights de\elo})ed and alte red tlie early notions 
of property. As it became divisible, it was seen that an equal division was 
not possible, both because the rights of all members were not equal as also 
because some members were not equal, and also because some members by 
reason of their sex or deformity had not the same claim as others who contri- 
buted to the wealth and strength of the joint family. Subordinate riglits became 
thus recogni/.ed which in some cases n itu rally took the shape of maintenance 
grants either as a substitute or as a solatium for the greater right in properly. 
Bui being still a right which was intimately allied to the right of property, it 
became spoken of as a charge thereupon. But as legal concepts became more 
defined, it was perceived that a right miglit be closely connected with land and 


(1) Bamabai v. Trimbrk, 9 B. H . C. R. 
Savitri Bai v. Luxmi Bai, 2 B. 673 ; 

Qangabai, ib p. 632 ; Onpikabai v. 
Daitaimy, 24 B. 386 (392,393) 

(2) Jamnn v Machul SahUf 2 A. 213. 

a. H. c.— 35 


(817). 

(3) Srennfh v. Probodh Chi'fider, 11 C. 
L. J. 680 ; 6 I. C. 241 

(4) Siclessm'y V Janordhan^ 29 G. 667. 
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yet separate from it. Such is the history of all debts which at one time were 
regarded as charged both on the debtor and liis land till their relation to him and 
his land became more defined. As such, maintenance was so regarded at one 
time. But it was then perceived that it did not possess even the certainty of a 
debt ; till its amount was ascertained and fixed, it was not even a debt. But 
even in the al)stract, a claim for maintenance is no more a charge on property 
than the expenses of matriage, or other religious ceremonies. Debts due by a 
deceased person stand higlier than other claims upon his estate, and yet debts 
are no charge upon specific property unless expressly made so by bonder by a 
decree, (l) Nev^crtheless being a right obtained in heu of a right in property 
it was an appropriate subject of a charge, and one which bears some relation 
to the prf)perty. In the case of the wife, Yajnavalkya fixed one-third of the 
husband’s estate as an appropriate solatium to a deserted wife by way of 
maintenance, but as will be seen i>resently that such rigid necessity was 
fixed without regard being liad to demands of other claimants upon it. The 
law of maintenance is conse(]ucntly almost wholly the law of leading principles 
deducible from the decided cases and these will now be set out. 


^^mafnt^n ^ pcrsoii is personally bound to 

relations. maintain the following persons : — 

{(i) his minor sons, whether legitimalc or illej^itimatc ; 

(/;) his unmarried daughters ; 

(t;) his wife so long as she is chaste and remains under 
his roof and protection ; 


{d) his aged father and mother. 


Synopsis. 


(1) Personal ohlir/ation to maintain 

certain relations (91 ‘J). 

(2) Wife (913-914). 

(3) Concubine (915j. 

(4) TiC^itimate son (916). 

(o) Illegitimate son (917 ‘918J. 

(6) Parents (919) 

(7) Daughter (920). 


(8) Sister (921). 

(9) Chela (922). 

(lOj Sou's undow and grandchildren 
(923). 

(llj Step‘Son and step-mother (924). 

(12) Son-in-law (925). 

(13) Brother (926). 

(14) Adopted son (927). 


912. Analogous Law. — The law of maintenance Jias been developed 
from the following scanty texts : — 


Maru Lot the father alone support his sons ;^and the first 
Texts. born his younger brother ; and let them behave to the eldest, 

according to law as obildren behave to their father". 

9. " He who bestows gifts on strangers, with a view to wordly fame, while he 

suffers his family to live in distress, though be has power to support them, touches lips in 
the honey, but swallows poison ; such virtue is counterfeit " 

10 " Even what be does for the sake of his future spiritual body to the injury of those 
whom he is bound to maintain, shall bring him ultimate misery both in this life and in the 
next " (4) 


201 Eunuchs and outo^stes, persons born blind or deaf, madmen, idiots, the dumb, 
and such as have lost the use of a limb are excluded from a share of the heritage.** 


(1) Beer Chunder v. Hoj Coomar, 9 0. XX (Maodlik) p. 168. 
686 (665). (8) Manu IX-IOS. 

(9) Oh. 1-76 (Mandlik) p. 171 ; Mayukh (4) Ih. XI-9, IQ. 
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202 “ But it is just, that the heir who knows his duty, should give all of them food 
and raiment for life without stint according to the best of his power : he who gives them 
nothing sinks assuredly to a region of punishment.** tt) 

189. “ The same ceremony (of penance) must be performed even of women degraded, 
for whom clothes, dressed rice and water must be provided, and they must dwell m a hut 
near the family house. ’ C®) 

Digest : Another ; a father, a wife and a son shall not be forsaken • be who forsakes 

either of them unless guilty of a deadly sin, shall pay 600 panas to the king.” (3) 

Manu declared that a mother and a father in their old age, a virtuous wife and an 
infant son, must be maintainei even though doing a hundred times that which ought not 
to be done.*’t4) 

Narad ; — ” If among several brothers one childless should die or become a religious 
ascetic, the others shall divide his property excepting the stridhan. 

They shall make a provision for his women till they die, iii case they remain faithful 
to the bed of their husband. Should the women not remain chaste, they must cut off that 
allowance.” 

913 . The wife’s right to maintenance belongs to the law relating to hus- 

bancl and wife and has been already set out in that con- 

(1) Wife nexiou (§ 20j. Ordinarily she is entitled to maintenance 

as she is liable to live with and under the protection of 
her husband. If she al)andons hiin without any just cause, such as hal)itual 
cruelty endangering her personal saftey, then she would l)c entitled even to a 
separate maintenance. But an occasional outburst of temper or assault 
does not justify her in deserting her husband. The fact that the husband 
had married another wife is no ground for leaving him : C^) still less will she be 
justified in leaving him him to live in adultery. On the other hand if she lives 
with her husband she is entitled to maintenance even though she be unchaste. 

If a wife after leaving her husl)and without just cause is willing to return to 
live with Inm l)ut he declines to receive her, he must allow her a separate main- 
tenance so long as she is willing and he is not. 

914 . The question how far her right is conditional and contingent upon her 
chastity has been already considered (§ 515j. At any rate, a wife is not entitled 
to sue for maintenance from her husl)and, if at the time of the suit she is living 
in adultery and persists in that vicious course. ilut this was a case in which 
the wife had not given birth to an illegitimate child but was actually living in 
adultery at the time of her suit. If, however, she had withdrawn from her 
vicious course when she sued, then she could not be deprived of maintenance 
on the ground of her unchastity. 

918 . According to Hindu Law a man is under no legal obligation to 

maintain his concubine, however long might have been the 

(2) Concubine. concubinage. The concubine has no legal right to 

maintenance because she is under no legal duty to her 
paramour. She lives with him so long as she likes, and she is at any time free 
to leave him. She cannot urge that she was willing to live with her 

(1) lb, IX-201, 202 Sidlijiga2)a v. iSidavo^ 2 B, 634. 

(2) lb, XM89. (7) Vmsvmni v. AppasaviiA M.H.C R 376 

(3) Manu VIII 89. (8) Illata \ Illota, 1 M H C. R 372 

(4) 8 Dig. B.k. V-Ch. VI. p 400 cited (9) Ptirmni y> Mnhodevi, di B, 

and followed in Savitri Bm v. Luxtmi Bai, (lo) Yeshvdohai v Led Tdohashet, (1886) B. 
2 B 692 (597) P, J. 281 

(6) Narad XIIL26, 26; 83 S B.E pp. (11) Dehiv, Daulaia, ^0 A. 234 following 

Subhayya v. Bhavam 24 l.C. 390. 

(6) Ktdlyafiess'uree v. Divaraka Nath^ 6 (12) Subhayya v. Bhavani, 2.4 1 C. 390. 

W. R. 116 ; 8Ua Nath v. Haimbutiyt 24 W. (13) Rmnamrazn v. Buchamma 23 M. 282. 

R. 877 ; Matangini v. Jagendrat 19 G. 34 : (14) Ningarcddi v. Lakshmana^ 26 B. 163. 
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paramour hiiL the latter drove her out or that she liad to leave his house because 
he was iveepinj^ other mistresses. W Even the fact that she has given birth to 
a son by him does not improve iier right to maintenance. ® But though this is 
the law as between her and her i)aramour, on tlie latter’s death a concubine 
acquires a riglit of mamtcnance out of his estate if she had continued 
faithful to him till his death. 

916, The right of a legitimate son to maintenance during his minority 

against Ins father is both provided in S. 4S8 of the 

(3) Son. Ci nmnal Ihoeedure Code, and is also supported by Hindu 

Law. (4) But upon attaining liis majority tlie son cannot 
enforce this right against Ins fatliei’s self-acquired property though he can 
do so against Ids father’s ancestral estate. d>) Where the son has the right of 
maintenance, it is not forfeited by unison of liis disobedience or refusal to live 
with his fatlier. It may lie a good ground for reducing the amount to the 
minimum but it is no ground for discontinuing it altogether. (V 

917. Similarly, Llu‘ right of an illegitimate son to maintenance against his 

natural father is now equally recogni/.ed by S. 488 of the 

(4) Illegitimate son. Code of Criminal Ihocedure as it is supported by Hindu 

Law (^1 and is settled l)y the Priv^y Council. This right 
exists whether tlu* fatlier belongs to a regenerate caste or is a Shudra, though 
in the latter case the son is even entitled to inheritance The right to mainte- 
nance is not altered Ix'caiisc the illeguimau^ son is by an adulterous 
intercourse ' or was oegolten on a female^ sla\eor on a concubine. Under 
the Mitakshara law his right is lifelong in lecognition of his status as 
a member ol his fathei s lamily and iiy leasoii of Ins exclusion from 
inheritance among tlu' regenciate classes. But it is conditional upon 
his obedience to tlie head of the family. ‘^If lie be docile”, says 
Vajnaneshwar — ‘provided he lx‘ not diso'oedienl” — says Mitra Misra. Quot- 
ing these texts, the Allahabad High ('curt said: Obedience to the head of 
the family, not the age of the illegitimate descendant, or his capacity to earn 
his own livtdihuod, is the lest by whicii under Hindu Law, tlie continuance of 
the riglit to receive maiiilcnance must be decided. Till the illegitimate sons 
rcacli full age, this test cannot be applied 5 but thereafter it cannot l)e ignored — 
what constitutes docility or disobedience in the sense of the texts, is a question 
the answer lo which is not easy. We think that on attaining full age, the re- 
spondents niusl as a condition of receiving maintenance from the estate of 
Manji Lai, render lo the head of the family such reasonable service as is 


(1) TiamkiHawji v (Jainjahai, (1886) B P. 
J. 22. 

(2) Sikki \ Vencatasam, 8 M. H. C. 

R. 144. 

(8) Ningareddi v L(d£sknian(t. 26 B, 168 ; 
Yashvantrav v i^ashi 12 B. 6, Panchn- 
pekesa v Kanaka, 33 M. L. J. 156, 42 I. G 
344 

(4) Manu IX 108 

(6) Amma Kanna v. Ajppu B H 91. 

(6) Sardal Singh v Pariah Smgh, (1877) 
P. B 46: 'PntUh Simjh v. Shere Singh, (IBOS) 
P. R 84; cfmtra Bndav^a v. Ourdit Singh, 
(1870) P. R. 66. 

(7) Sardul Singhs Pat tab Singh, (1877) 
P. R. 46. 

(8) Sakluwam v. liam, 1 B. H. G R. 191; 


Mathasavig v Venkatasuhha 2 M.H 0* B.298. 

(9) Chotarya v Saheb Purhulad Syn, 7. 
M. 1. A. 18 ; Parichat v. Zalim Singh. 8 0. 
214 ; Eoshan Singh v Balioant Singh, 21 A. 
191 P. C. 

(10) Pandaya v. Pali, 1 M. H 0. R. 478 
affirmed O. A. : Inderan v. Bamamamy, 18 
M i A. 141. 

(11) Suliamanya v. Vein, 20 M. L. J. 860; 
6 I. G. 939; Kuppa v. Singaravelu, 8 M. 826; 
Virararaniurthi v. Singaraveki, 1 M. 806. 

(12) Ea'm V Qovind, 1 B. 97; Sarumti v. 
Mann, 2 A. 184 (136) ; Hargobind v. Dha^ 
rinnsingh, 6 A. 329 (3j32. 333) where the texts 
are cited 

(18) Anuntkaya v, Vishnu 17 M. 160. 

(14) Mitakshara Gh. 1<11| 12 
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ordinarily rendered by cadets of a family in tlial station of life to which the 
parties belonff.” This is a personal rij^lic and cannot be devised or 
inherited. (2) 

918 , The Criminal Procedure Code makes no distinction between the 
Son by a non-Hindu illegitimate son of a Hindu mother and one born of a non- 
woman. Hindu mother but a claim made under that code 

must conform to its provisions and is limited as to the 
amount therein specified But apart from the code, the illegitimate son of a 
Hindu father and a no - Hindu mother lias no right to maintenance. Such has 
been the view of the court in a case wliere the son was born of a Maliomedan(?2 
or a Christian concubine. 


919 . Though an ad ipted son lias the sini'* right of maintenance as a 

Adopted son legitimate son, no such right can be claimed if the 

adoption is found to be invalid. As pointed out by Sir 
Micliael Westropp, C J. “ An invalid adoption works nothing. It leaves the 
alleged adoptee precisely in the same position wliich lie occulted before tlie 
ceremony, no matter how formally ii may have lieen celebrated . 

920 . The liability to maintain one’s parents is clear both from the text 

already cited as also the decided cases and is 
Parents. independent of inherited assets. 

921 . The unmarried daughter has a legal claim to be maintained by her 

jj. ^ father or out of his estate 1®) but an illegitimate daughter 

® ' though possessing a legal claim against the father has no 

such claim to maintenance out of liis estate. (^) 


922 . An unmarried and widowed destitute sistiT must be maintained 
by tlie lieir or out ni the assets of the joint family. Even 
where the sister is a discarded wife, old and infirm, she has 
the same claim for mainteriance as a widowed sister. BO) 


923 . The chela wiio possesses tlie status of a son has, on the analogy of 
a son, the right of niaintenance against his ijicru provided 
that the latter was not an ascetic and follows the life of a 
householder. Thougli it is said, lie must show that he has been deprived of 
procuring Ids ordinary means of livelihood, Bl) tliis is by no means 
necessary in every case sinc'* the question must depend upon llie nature of the 
guru’s estate and the .status and the nature of his relationship to his chela and 
the custom or usage if any, determining their rights. 


(1) Hargobind v Dharamsinqh, 6 A. 329 
(836) P. C. 

(2) Balwant Singh v. Roshan Singh 18 A. 
268 0. A., Roshansim/h v Balwant Singh, 22 
A 191 (197) P C ; ‘ 

(8) Addoyto v. Woojan, 4 0 L. R. 164 
(4) Lmgappa v. Esudasan, 27 M. 10 (16). 
(6) Loksnioppa v. Ramava 12 B. H. 0 R 
81^4 (897); Dalpat Singhji v Raising h%, 17 
Bom. If. R. d66. 

(6) N'anu VIII. 889; see other texts cited 
in BrnUH Bai v. Laximi Bai, 2 B 692 (697) 

(7) Pranh^mt}ar v. Deohoonnuir, 1 Borr. 
f2nd Ed,) 404; Dai v. Pnrshotnm Ib., p. 458; 
SavitriBai v. LaxM Bai, 2 B. 678; Kmhai v. 
Bafmbai, «6., p, 592 ; Subharaya Stibhakka, 


8 M 286. 

(8) hideTiin Ramasawmy, 18 M. I. A. 
141(159) ; Rnmobai v. Trimhrik, 9 B.H.C.R., 
288 ; Mangal v. Rukhmvni, .^3 B 291 ; Jamna 
V. Machul 2 A. 315 . Tiilska v iiopal Raz 6 A. 
268 ; Mansha v. Jiwan Mai ib p. 617 (621). 

(9) Inderun v Ramasmvmy, 13 M. I. A 
141 (169;; Salu v. Han, (1S77) B P. J. 84 ; 
Rahi V Oovhid, 1 B. 97 (102) ; Parvatz v 
Oanpai Rao, 18 B. 177 (183) ; Saraswati v 
Kashi Ram, 4 C P. L R 43 ; Bhayalal v. 
Chur am an 9 C. P. L R 88 but miira Salu 
V. Hari. (1877) B P J 84 (osifie oi shiidr a). 

(10) Riiftun Singh v. ChumlaU’ (1866) P.R. 
80. 

(11) Narain Does v, Mahiab, 7 W. R. 187. 
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924 Though the father is personally bound to maintain his children he is 
, not bound to maintain his son’s widow or his grand 

grandchildren children (l) though if maintained, their maintenance is 

held to be a legitimate ground of necessity (^) and it has 
been lield that on death of the father-in-law his estate might be justly charged 
to defray tlie marriage expenses of his grand daughter. W 

ex 925. Similarly, a Hindu is under no personal 

Step son step-mother . / i i n i/i\ 

obligation to maintain his step-son or step-mother. 

926. The son -1 n law has of ('oiirse, no claim to maintenance by his 

Son in law father-iii-law, though in a case his claim based on an 

implied contract was upheld on the ground that he had 
lived in his falhei-in-law’s house as his (jharjavai. (5) 

927. Th ere IS again no such obligation to maintain a brother ev^en though 

Brother ^ minor, though of course, in a joint family the elder 

brother as manager is charged with the maintenance of 
all co-parceners and other near relations as stated in the sequel. 

Huiband’a oonver 74-. A wife who is entitled to iiiain- 

sion immaterial. tenaiice does not forfeit lier right by her 
hnsband’s conversion to another faith. 


Son in law 


Brother. 


928. Analogous Law. — Tlie right to mamtenance arises out of the jural 
relationship liotween the husband and tlie wife created by marriage, which is 
not dissolv'ed by reason of conversion to another faith, though the converted 
luisband may dissolve Ins marriage undei llie provisions of the Native converts 
Marriage Dissolution Act but till such dissolution, lie remains bound by 
the lie of marriage and its attendant obligations one of wJhcii is the mainte- 
nance of liis spouse. C^) 

75. No mistress of a Hindu has any right of main- 
^ tenance unless she had been kept by him until 
maintenance. his death, m which case she becomes entit- 

led to maintenance out of the estate in the 
hands of his heirs, so long as she remains chaste. 

Synopsis. 

(1) Ter Is on mistress's right to main- (2) Go ncubine s right (dSl). 
tenance (929-930). 

929. Tlie following texts support this right : — 

Mitakshara “ Heirless property or weUth which is without an heir to suooeed to, 
goes to the king or becomes the property of the sovereign deducting however a substance 
for the females as well as the funeral charges that is, excluding or setting apart a sufficiency 
for the food and raiment of the women.” t®) 


Mayakh “Except in the case of Brahmins, a king (when succeeding to the estate of 
an heirless person) who is attentive to his duty should give some thing as maintenance to 


(1) (Savdri Bai v. Loximi Bm 2 B. 574 
F. B ; overruling contra in Udarani v. Son* 
kabaiy 10 B. H. 0. R, 483; Kalu v. Kashi 
Bai, 7 B. 127; Khettar Mom v Kash^mtht 2 
B. L K. (A.C.) 16 F B.; Manmabim Dasi v. 
Balak Chandra K B.L R, 22 : Nilaifniey v. 
Hinyii hail, 5 C. 25(>. 

(2) Chumiin Lai v Oauput Lail, 16 W.R. 
52. 


^ 

V8) Itamcoomar v. Ichmanyi, 6 0. 36 (39). 
(4) Daya v. Natha, 9 B. 279 (284); 
Hamawjim v. Kedar Nath, 16 0, 768 (766) 
P. C. 

(6) (lovind v Rfldha Ballabh, 15 0, W. N, 
206; 7 I. 0. 118. 

(6) XXI of 1866. 

(7) 4 M. H. C. R (App) 3. 

(8) Mit. Oh. ii. Sect. l-SS 27,28. 
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the women (Btri) of the deceased. This is the law of inheritance declared ; both these have 
reference to concubines, because the term used is not patni (married wife) 

This relates to women kei)l in concubinage, for llie term ('rnployed 
is ‘ females’ iYoshid). 'riu' text of Narad likewise rclales to conciibiius, since 
tlic word there used is ‘ women’ [Stn), 

930. Analogous Law. -The wife has a Icf^'al siaiiis and has consequently 
legal rights and obligations. The concubine is r(‘.i)rol)ated by law and she has 
therefore no right of any kind against her ])aramour, as she can stay with him 
or leave him at her pleasure. But concubines wm e common in Vedic India and 
their right to maintenance is recogiii/ced out of tlie paramour’s estate, whether 
ancestral or self-acquired, on his death if she was faithful to him till tiien. 

931. Concubine’s right of maintenance.— The rules gove rning tlic main- 
tenance of concubines nviy be thus stated ; ii) — no concubine has any right to 
maintenance against her paramour during his lih'-time, (2) (//) — an occasional 
concubine or even a continuous one has no right if she was discarded by 
her paramour before his death, i^) and (ni) — lu'r maintenanci' is contingent 
upon her continuous c hastity. So a widow wlio has resnanied in the life-time 
of her first husband without his consent, is not the legal wife of the second 
husband upon whose dc^ath she would be entitled only to maintenance as 
a concubine. (^) Such was also held to bc' the case where a Brahmin woman 
had married a Shudra, which being a marriage not recognised by law or 
usage, her status was held to l)e no better than that of a concubine entitling 
her to maintenance only as such, dcpend''nt upon her continuous connection 
with her husband. The fact that the c:oacu[)ine has a son by her paramour 
does not improve her claim to maintenance for herself. 

7®. (1) The manager of a joint Mitakshara family is 

bound to maintain all male members of the 
**^ain1;a?ii. family, their wives and their eliildren, and 

on the death of any of the male members, he is 
bound to maintain his widow and his children. 

(2) The obligation is commensurate only with the 
possession of family property. 

(3) The same principles apply to cases governed by 
the Dayabhag law. 

(4) The holder of an impartible estate is bound to 
maintain all those who are customarily entitled to maintenance. 

Synopsis. 

(1) Duty of managnr of joint Hindu (5) Bight of grafuh7ioth(}r (931). 

family to maintain (926). [928). (6) Liability of holder of impartible 

(2) Bight of widow of CO- parcener {9'Yl- estate [93% 

(3) Right of daughter-in-law (929). (1) Bight of married, daughter (933). 

(4) Eight of step-mother (930j. (8) Bight of sister-in-law (934). 

932. Analogous Law. — The unit of Hindu society is the joint family 
comprising a patriarch, his wives, his unmarried daughters, and his sons with 
their wives and descendants. This social group had in ancient times a 

(1) Mayukh (Mandlik) p. 78. (£>) Yaahvantrav v Kashi Bai. 12 B. 2G. 

(2) Sikki V. Venkataaamy, 8 M H.G.R. 14i; (6) Khemkcr v Umt-shmikar. 10 B. H. 

Bammiarasti, v. Buchammn, 23 M. 282 ; Nvtu 0 R. 381 ; Salu v. Bari, (1877) B. P. J. 34. 
gareddi v. Lakshmam, 26 B. 163 (167, 168). (7) Kashi v Jamna Das 14 Bom.L R 647 

(8) Bammiarasu v. Btichamma, 23 M. 282. (8) Sikhi v V enkatasamy ^ 8 M E^C.R. 144, 

(4) Bamamrasu v. Buchamma^ 23 M.282. 
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common dwelling?, and lived, ate, worshipped their gods, and enjoyed their 
estate in common. (1) Tlic rights of the sa!)ordinate members have now become 
recognized, but there still remain those vvliose rights have either not been 
reduced to possession or have no present rights at all. The obligation to 
maintain all such relations hes on the manager of a IVIitakshara family or on 
the father of a Dayabhag houst'hold. [Jut this obligation is not personal but 
cenfined to liim as manager of t!ie joint estate, or in the case of a Dayabhag 
family to the head of a family in wliicli all the other members have a 
contingent interest. These and Iheii wiv^es are entitled to maintenance 
sinc(^ it is a principle of Hindu Law that an heir succeeding to property 
takes it for th(‘ spiritual bonefu of lh(‘ late propiietor and is under a legal 
obligation tcj maintiin poisons whom the late proprietor was morally bound to 
sut)i)ort. It is immaLenal whether the property so inherited is moveable 
or immoveable. In eacfi c.ise it must be dtdermined whether, having regard 
to the relationship, the means and other circumstances of the party claiming 
maiiiLenancc, the late proprietor was morally fioimd according to Hindu Law 
and customs and practice of the peojde, to maintain that party. (‘■^1 As such, 
the rule applies equally to cases whether subject to the Mitakshara or the 
Dayabhag school of law. The quescion in eacli case being : lias the relation 
any moral claim to niainlenance, the moral claim being as regards mainte- 
nance, treated as legal claim vvhicli the courts would enforce ? As such, the 
relations mentioned in S. 70 have undoubtedly such claim. But there are others 
whose claim to maintenance is recogni'ed though it is dependent upon the 
existence of ancestral propt^ty. 

933 . The widow of a co -parcener is entitled to be maintained out of her 
(1) Widow. husband’s estate in the hands of liis surviving co-parceners 

even though she may have b^^en deserted by the 
liusband. W But she has no such right if there is no ancestral property or she 
is leading an unchaste life, hi) A Hindu wid )w must, in the first instance, look 
for her maintenance to her Imsband’s family failing which she may claim it 
from his father or out of ^’is estate. But the widow has no legal claim to 
mainienaiice out of the self-acquired property of her father-in-law. But 
as soon as that pro[)erty descends to his heirs, c.r;., Iiis sons, the latter 
become legally liound to maintain the widow to tJie same extent as if 
they ])ad inherited ancestral property. This result is supported on the 
ground that since the father-in-law was morally bound to support his daughter- 
in law and the discharge of this moral obligation by the son is conducive to his 
father’s spiritual benefit, the moral obligation of the father ripens into a legal 
obligation as against the son who inherits his father’s estate. D) And the same 
obligation would continue even if the estate descends on the father in-law’s 


(1) Antiquities of India, p 109. 

(2) Ka>shee Noth v, KJMur Mr)nec, 0 W. 
R 413 0. A. Khfiftrammb*v. Kashimth, 10 
W R 89 F. B.; Kainini f)asi v. Chnndra^ 17 
0. 378 (376, 877); JanH v, NmvA Ham, 11 A. 
194. 

(8) Knmini Dani v. Chandra t 17 0 378 

(877. 378) 

(4) Bamabni v Trimbak, 9 B H. 0. R 
288; Savitfi Bai v Laximi Bai. 2 B 578 F.B 
Qmvgabai '9 Sitaroin.lA 170 F.B Amritn Lai 
V. Manick hall, 27 C 551. 

(5) (ia<nesh v Yemnmhai, (1878) B P J 
180; Bakluwmn v JaM Bai^ (1878) B. P. J 
189. 


(6) Ilarku Singh v. Nanda Kimr, (1886) 6 
A. W N. 164 ; Daulta Knvriv, Meghu, 16 A. 
882; Vishnu v Manjamma 9 B 108; Nagamma 
V. Viraltadrat 17 M. 392; Bonui Nath v Bajoin> 
vioni 17 C 674. 

(7) Mnkhada y Nimdelal, iQ 0. 

(8) Bajrnonep v, Shibchander, 2 Hyde 108; 
Khettramani v Kashinath, lo W. B 89 F. B ; 
Savitri Bai v. Laximi Bai* 2 B, 673 F. B.; 
Oanjohai v. Sitaram, 7 B. 127 ; Jm%ki v* 
Nandaram 11 A. 194 f:06, 90«) F. B. 

(9) Janki v. Nond Bam^ 11 A.l 94 (908) 
F. B.; Kamini Dasi y, Chandra, 17 C. '8?J^8; 
Devi Period v Ctunwanli 22 B 110; Baih- 
gammed v. Echammal^ 22 80 8 ^ 
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widow, since she is equally bound by the same rule, But there may be cases 
in which even the father-in-law may be hsld bound to maintain her out of his 
self-acquired property. As Norman, J. obsejrved: ‘*If she resides in the house of 
her father-in-law and is an infant, and for that or other reasons, is unable to 
maintain herself, there may be and probably is, both according to Hindu Law, 
and equity and good conscience — a legal obligation on the part of the father-in- 
law, who has taken upon liimself the care of her person and the charge of 
entertaining her as a member of his family, and on whose protection she is 
dependent, to provide her with food and the actual necessaries of life.” (2) 

934. But this is an exception, and the rule remains. But if in such a case 
the father gifted or devised his estate, then the donee or the devisee, as such, 
would be under no obligation, for the legal obligation to maintain arises out of 
the relationship of the heir to the father which cannot descend upon a donee 
or devisee. (8) Xhe same rule would hold good where a person acquires a 
share on partition with the father. 


935. There is no personal obligation under Hindu Law on the father-in- 

law to maintain his daughter-in-laW, except when he is in 
Daughterdn-law . possession of ancestral prf)perty. As was observed in a 

Madras case: “An adult son has no right to maintenance 
against his father. How can his wife’s right be regarded as standing on a 
higher footing ? The son’s marriage may have been performed after he at- 
tained his majority. It may have been performed by him of his own will and 
perhaps without the father’s advice and consent. How could it be held that his 
widow is entitled to maintenance against his father in such cases ?” (^) Even 
where her father-in-law has inherited property in which his son was a co-par- 
cener, his liability to maintain his widow may be determined if the dau/^hter-in- 
law permanently severs her connection with her husband’s family and ceases 
to be a dependent member tliereof, as wliere she leaves her husband’s home 
during his father’s life-time taking up her residence in her father’s house as a 
member of his liousehold, after taking some of her husband’s property which 
was all she considered herself entitled to. But the mere fact that the daughter- 
in-law leaves her husband’s home is no reason for refusing Jier mainte- 
nance. There is no difference in this respect between the Mitakshara and 
the Dayabhag schools. 

936. The obligation to maintain the step-mother depends upon the con- 


Btep*mother. 


dition that the son has inherited available assets from his 
father, W 


937, The grandmother is entitled to maintenance. As Sir William 
Macnaghten says: “ She has a right to participate in 
Grandmother. all the comforts which are enjoyed by his family in its 

undivided estate, and a legal as well as natural claim to 
that protection which may be derived from a union of her descendants. If, 


(1) Janki v. Ncfid Bam, 11 A. 194 F. B ; 
Yamunobai v Mamthai^ 23 B. 608 

(2) Kheitramani v. Kashi Noth, 10 W. 
R, 89 (95) F B. ; Meenakshi v. Bama, 37 M. 
396 (402). 

(8) Parvati v, Tartcadi, 26 B. 26’J, 

(4) , Meenakshi t?. Bama, 87 M. 896 (402) 
OKplaining Bmgammal v. EchcmniaL 22 M. 
805 (806) 

(6) Kketromani Daai v. Kashi Nath, 2 
G. H. C. — 36 


B. L. R. (Ac) 15 F.B ; Meenakshi v. Bama, 
37 M. 896 (401). 

(6) Meenakshi v. Bcma 37 M, 396 (401); 
Siddessury v. Jonordan, 29 G. 667. 

(7) Siddesiury v. Janardam, 29 0. 667. 

(8) Visalatchiv. Annantmvy, 6 M.H.O. R. 
169. 

(9) Daya v. Nath, 9 *3. 279 ; Sukh Dial 
V. Bom Ditti, (1874) P.R. 3l\ Thakur P rami 
V. BaghabHi, 1 0. L. J. 142. 
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therefore, she is deprived of such advantages, it is but just she should be enabled 
to take care of lierself, and nf)t bo (obliged to go from door to door for her 
support.” (1) 

938. The manager of a joint family property l)eing liable to main- 

tain all its members, it follows that the srime obligation 
Holder of an imparti can no i. rest on one who by reason of the impartibility 
ble estate. of tlie estate becomes entitled to exclude the other 

members. (2) In other words, since there can be no 
co-parcenership in an impartible estate no member of the holder’s family has, 
apart from custom, any right to maintenance. As such, the sons undoubtedly 
possess such right and custom in their case is so well known that it need not 
be proved. But the same c'ustomary right cannot be presumed in the case of 
a grandson, and there is no invariable or certain custom that any below 
the first generation from the last holder can claim maintenance as of right. 
Apart however, from custom, no one has any claim to maintenance by reason 
of his relationship to the Zemindar. As the Privy Council said : “ An impar- 
tilde Zemindari is the creature of custom, and it is of its essence that no co- 
parcenary exists. This being so, the basis of the claim is gone, inasmuch as 
it is founded on the consideration that tlie plaintiff is a person who, if the 
Zemindari were not impartible, would be entitled as of right to maintenance. 
There is no claim based on personal relationship.” (3) 

939. The obligation lo maintain the daughter rests upon the parental 
Married daughter duty to maintain his own offspring. And in the case of 

an unmarried daughter this obligaLion descends to the 
heir wlio is ecpially lioiind to maintain her. W But as soon as the daughter is 
married, the obligation to maintain her is transferred to the husband. And on 
his de.ath, she is entitled to be maintained out of his estate. Even if she be in 
indigent circumstances, she has no right to be maintained out of her deceased 
father’s estate unless she can show that she continued after her marriage to be 
a dependent memlier of her father’s family with those whom he was legally or 
morally bound to maintain. She is, Iiowever, in no case entitled to separate 
maintenance out of the estate of her father in the hands of his heirs. But 
of course, illegitimate daughters have no such right of maintenance. (^) 

940. It was at one time laid down that a person was legally bound to 

Sistef'in-law. maintain his brother’s destitute widow independently of 

all questions regarding union or separation or the exist- 
ence of ancestral or self-acquired property, l)ut it is now settled that these 

cases go loo far and that the liability of a person to maintain his brother’s 
widow is dt^pendent upon the existence of assets inherited by him from his 
father or her husband. 


(1) H. L. Partition cited in Puddum 
MookJiee v. Payee Monee, 12 W.R. 409; Payee 
Mmee v. Puddum Mookhee^ 13 W.R 66. 

(2) Nilmonei/w Ilimjnolal- 6 0. 266; Venca- 
tachala Raddiary. V encai achelln. 7 M. L. T 
81; 4 I. 0. 302. 

(3) Rama Rao v Raja of Pitha^ur,S9 M 
396 affirmed O.4. 41 M. 78 (P. 0.) following 
Yarlagadda v. Tarlagadda, 24 M. 147 (166) 
PC.; Nilmony v. HxngooLah 5 0.266 (269) 
P. 0 

(4) Mmigal v. Rukhmini^ 28 B. 291. 

(5) MokMa v.‘ Nand Lall, 27 0, 666 
0. A. 28 0. 278 (988) ; Siddessury v. Jamr- 
darif 29 0 667, 


(6) Parvnti v Ganpnt Rao, 18 B. 177 (188); 
Bhayalal v Sur.deria^ 9 0. P. L, R. 88. 

(7) Lakskmi v. Lnkshmdas, 1 B.H.C.E, 
13; Chandrahhngabai v Khashi Nath, 2 B. H. 
C. R. 82;3 ; Timmappa v. Parameshriamma 6 
B H. 0. R. (Ao) 140 ; Ohandrabhogabai v. 
Parmeshriamma 6 B H.O. (Ac) 130 ; Udaram 
V. Sonkabai, 10 B. H. 0. R. 483. 

(8) Prankoonwar v. Deolcoonwar 1 Borr. 
404 (2nd Kd.); Dai v. Purshotum Jb, p. 463; 
tiJm Bai v. Oowreenuftd, 2 Borr. 8i8 (2nd 
Ed).‘ Ramabai v. Trimbak, 9 B.H.C.B. 263 ; 
Sa^dtri Bat v. Luxmi Bai, 2 B. 673 (628) 
P.B. ; Rango v. Yomtmahai, 8 B. 44; Yamu- 
nabai v Ummbai, 23 B. 608 (612, 618). 
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7T. Where a son or other heir is excluded from 
inheritance by reason of disability he is entitl- 
^^^squailfied h^r. to maintain himself and his family out 

of the property which he would have inherit- 
ed but for his disability. 

Synopsis. 

(1) Texts relating to viainlciumec of (2) llights of disiinalilicd heir's 
disgualificd heir (941). faiuily (9i2). 


941. Analogous Law. — The right of the disciualified heir and Ins family 
for maintenance, is not only e.\pressly provided hy the following te.xl, but is 
one which the courts would have enforced as a matter of justice, even if there 
had been no text in favour of it : — 

Manu : — 201. Kunuchs and outcaates, poraons born blind or deaf, mridnion, idiots, tbo 
dumb and such as have lost the use of a limb are excluded from share ot the heritage. 

202 But it is 'Ufit, that tbe heir who knows bis duly should give all of them food and 
raiment for life without stint according to the best of his power ; he who gives them nothing 
sinks assuredly to region of punishment (1) 

942. Maintenance of a disqualified heir, — TJir texts only provide for 
the maintenance of tlie excluded heir. Hut Ins family which lias the right of 
maintenance against him has equally the same right against his estate from 
the enjoyment of which he is excluded by reason of his personal disqualHica- 
tions. It cannot affect their primary right of maintenance. (2) As the Privy 
Council observed ; — “ The right to maintenance, so far as founded on or in- 
separable from the right of co- parcenary, begins where co-parcenary begins 
and ceases where co-parcenary ceases.” 

78 . (1) The widow wlio does not succeed to the estate 
Widow’s ri htto husband as his heir is entitled to main- 

maiAtenBnce. ^ teiiancc olit of her husband’s separate pro- 
perty, or out of the property in whicli he was 
a co-parcener at the time of his death. 

(2) Save and except as above, she has no absolute rij^ht 
of maintenance, 

(3) Her right of maintenance is not forfeited by reason 
of her having lived apart from her husband in his life-time 
without any justifying cause. 

(4) The widow does not forfeit her right of maintenance 
by reason of her living apart from her husband’s relations unless 
she does so for immoral or improper purposes. 


(1) Manu, IX-201, 202 ; Mitak Ch. ii. 
q,. 10-1, 3, 6. 

(8) Mitak. Ch. ii. 8.10 12.16; Mayukh Ch 
iv-8eo. 11 12 ; 3 Dig 483 ; Dai v Purahoturnt 
1 Botr. 463 (2nd Ed); Saviiri Bat v. Luxi rii 
Bai^ % B. 673 (691) F. B. ; Ram Sootidcr v. 


Ram Sahye 8 C. 919. Rama llao v- Itaja of 
Pithapur^ 41 M. 78 P. 0. affirn.ing 0. A. 89 
M 396 

(3) Ramrt Rao v. Rain of l^iihainir, 41 M. 
778 i784) P. C. 
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(5) Continued chastity is a condition precedent' to the 
widow’s right to maintenance. But she is allowed a locus 
licniicntiac so that if she reforms and leads a continent life, she 
becomes entitled at least to a starving maintenance. 

(6) Maintenance is not a charge upon the estate, but 
may be so made by contract or a court’s decree. 


Synopsis. 


(Ij W idotv's rigid to maiiUciiancc otd 
of CO- par ccnaiy property of her 
husband (943). 

(2) Eesidcnce apart from husband's 
rclaiio)LS not a bar (945-946) 


(3) Chisiityf if a condition of the 
rir/ht to maintenanoe (947). 

(1) Maintenance, lohen a charge on 
the estate (948). 


943. AqBiIo^OUS LBiW. 1 he ^encrfil rule suited in ciiiusc (l) hfis lont> since 
,, been settled, U) it beinf,^ held that the widow is entitled to 

^ maintenance out of the tvhole of the estate in which her 

husband was interested as owner (2) or co-parcener (*9 though he may have been 
personally disqualified from inheritance, (4) whether she possesses property of 
her own or not, since it is an absolute right due to her membership of the family, 
and does not depend upon her necessity arising from her want of other means 
to herself. At a partition made by the husband during his life-time between liis 
sons, his wife was at one time entitled to an equal share with his sons. In 
course of time this right became lost, but in lieu thereof her absolute claim to 
maintenance has become established.(^) 


944 . Though the widow has no absolute right of maintenance except 
as provided in clause fl), the court is entitled to award 
her maintenance if equity and justice so demand it. (6) 


945 , It lias already been stated that since the widow’s right of mainte- 
Qj /gv nance is in lieu of her share, the mere fact that she had 

lived apart from her husband is no ground for disqualify- 
ing Jier for maintenance. (7) 


(1 Dayee v. Doorga Pershod, 4 N W 
H. C B. 68 (71) ; Phagnbati v Kmiuo^ilal, 
8 B.L K. 226 ; Bnnda v. Itadhica, 110. 492 
(494); Narbadahai v. Mahadeo, 6 B. 9j (106) ; 
Siibharayidu v. Kcmalav(dUihayaramma, 85 
M. 147. 

(2) Bkagabaih v. KannailaU 8 B. L. K. 225 ; 
Brimia v. Radhica, 11 C. 492 arbada 

bai V MaJuideo, 5 B 99 (106). 

(8) Oolah Kmbwuf v. GoUecUir, 4 M. I. A. 
246 (258),* Shea Dyal v. Jvdoomih, 9 W.R 61 
(67) ; Hema v. Ajovdhya, 24 W. R. 474 ; Devi 
Prasad v. Qiinwemti, 22 C. 410 ; Meherban v. 
Sheo Kunwur, 1 Agra 106 ; Doyeev. 
Doorga Per shad, 'W . P. H. C. R. 63; 

Lain Knar \. donga BiaJien, 7 N. W. P. H. 
O.R. 261 ; Becha v. Mvthmt, 28 A. 86: Rania^ 
bai V. Trimhak, 9 B. H C. R. 283 ; Amrit v. 
Manik, 12 B. H, C. R. 79 ; ikivUribai v. 


Lnximi Bai, 2 B. 578 (582) ; Adhihai v. 
Cnrsonads, 11 B. 199; Mmijoppa v. LaJeshmi, 
16 B. 234; Jankibai v. Shrinivas, 88 B. 120 ; 
Visalotchi \. Annnsomy, 5 M. H. 0. R. 160 ; 
Ptibromouia v. Kalxani, 7 M. H. C. B, 226 • 
Jaya.Hi%\. Alameln, 27 M, 46, 

(4) Mit. Ch. ii-S. X-6; l^ayabbag Oh.V-ll 
14 16 : BmritiChand Cb. V 10-14, 20. 

(6) Lingaiiya\. Kamkamma, BS M. 158; 
dissenting from contra in Ramavati v. 
Mou'jhon, 4 C. L. J. 74 ; Hadhabai v. Ragho, 
(1878) B. P. J 292. 

(6) Khettcr Mmiee v. Kosheemth, 10 W.R. 
89 (96) F. B; Meenakshi v. Raxna, 87 M. 896 
(402). 

(7) Ramedm v. Trimbak, 9 B. H/C. B. 

288 ; SaviUi Bai •> . Laximibai, 2 6, 678 
(638) F. B. ' 



B.n.] 


nIaintenaKck. 


433 


946. Still less is she disentitled merely because she chooses to live apart 

from her husband’s relations, unless, sJie does so for 
' immoral or improper purposes. But in strict con- 

templation of law it is in the husband’s family that the widow ought to reside 
and she would be so bound, if her husband held expressly made her 
maintenance conditional upon her residi,ng witli his family. 

947. This clause is based on tlie under noted decisions, 1^) tlioiigli then* 

Qj /g. are also cases to the contrary. (^) The following text, 

however, supports the clause : — 

Mitakshara : — If a woman becoming a widow in her youth, tc head- strong, a main* 
tenance must in that case be given to her for the support of life. This psaaige of Harit ia 
intended for a denial of the right of a widow suspected of incontinency to take tho whole 
estate From this very passage (of Harit) it appears that a widow not suspected of miscon- 
duct, has a right to take the whole property (6) 

948. The maintenance of a widow is commonly spoken of as a cliarge on 

Qj ( 0 ) her inisband’s estate, but it is only so in the sense that 

that estate is tlie primary fund out of which it is payable: 
otherwise it is not such a charge as is defined in S. 100 of the Transfer of 
Property Act, though it may be so made by an agreement, will, or a 
decree. 


7©. The widow is as of rij^ht entitled to reside in the 
family dwellim>' house. This ri,L;ht cannot be 
^residence^**^ defeated by a sale of the house to a purchaser 
with notice. Even in the cise of a purchaser 
without notice she cannot be evicted unless she is provided with 
another residence. But she has no such right where the sale is 
contracted by the husband or is for a debt binding upon hen 

Synopsis. 

(1) Widoivs right of residence in (3) Bight against transferee loith 

family house (949) notice (953). 

(2) Nature of the right (950-952;. ’ 


(1) Pirihee Singh v. Itoj Kower 20 W. K 
2l P. C. ; Namyan Ilao v Rmnabai, 3 B 415 
(421) P. C. ; Kasturhai v. Shivojirnm, 8 B 
372 dissentirg from liango v, Y amumabai, S 
B. 44 ; Go^ihai v. Ldkshmidas, 14 B. 490 ; 
Chemdrabhagahed v, Kashinath, y B. H, C. R. 
841 ; Parvoti Bai v, Chairu, 18 Bom. L. R 
1022; MoJehada v. Nundolall, 28 C. 278 (287), 
Siddessury v. Jamrdan, 2) C. 667 ; A holly a 
v. Muckee BmCy 6 W. R. 87 ; Viaalatchi v 
AnnmamVt 6 M. H. C.R. 150 ; Svrumpalli v 
Surcmpalli, 81 M. 838 ; Vmrii Kowarce v 
Kuier Noth 8 Agra 182. 

(2) Raghunada v. Brozo K^soro ^ 1 M. 69 

(8i) V. 0. 

(8) Mulji V Vjam, 18 B. 218, Girianna v. 
Honnma^ 15 B. 286. 

(4) Pnrami v. Mahadevi, 3l B. 278 (288) ; 
Hnmmnia v. Timanabhoi, 1 B. 569; Sothya- 
hlmmd v. Kesmnchnrya , 89 M. 658; Roma 
noth V. Rajonifnoni, 17 n. 674 (679), 

(6) Valu v. Oanga, 7 B. 84; iu Visalatchi v, 
Annasamy. 6 M. H. C. H. 160 the question 


wds considered as unsettled. 

(6) Mit. Ch ii S. I 37, cited in Mayukh 
Ch-i\-S-viii 8 (Mandlik) p. 79; 2 Dig 428,425; 
Str. U. L. Vol. 2. pp. 172, 175. 

(7) Bharipur Stale v. Gopnl 24 A. 160 (163); 
Sorolah v. Bhoebun Alohun 15 C. 292 (307); 
Digavihariw. Dhankumari, 10 O.W.N. 1074; 
Sham Lai \ Banna, 4 A . .^96; Ram Kunwar 
V. Ham JJai, 22 A. 326 : Venkatamvnal y. 
Andyappa, 6 M. 130, Uamanadan v. Ranijam- 
mal, 12 M. 260 (272) ; Jayanti v. Alamelu, 
27 M, 45 (49) 

(8) 8. 100 Transfer of Property Act ; 
Jiajgernaih v. Odhitawe, 20 W, R. 126 ; 
Lakshman v. Sorasvotibai, 12 B. H. G. R. 69 
(76); Yamnahai v Nanabhai, 12 Bom. L. R. 
1076 ; Mahalakshmnmmn v. Venkatarat, 
namma 6 M. 88 (86) ; BJiagirathi v. Anania, 
17 M. 268. 

(0) Hahanlaji v Itojbni, 23 B 342. 

(10; Manshadevi v. Jkvanmal, 6 A. 617 
(621); Krislmn v. Sinnaponnu, 16 M.L.T. 561; 
25 I. C. 769. 
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(i) lliqhi against transferee loithout Jmshand (^55). 

7ioiicc (954). (6) Or any transfer for necessity (956). 

(5) Etfect of bona tide transfer by 

949. Analogous Law. — The widow’s right of residence in the family 

dwelling house lias l)cen established by a necessary deduction drawn from a 
passage of Katyayau that ** except his wliole estate and his dwelling house, 
what remains aft(T the food and clotliing of his family, a man may give away 
whatever it be, whetlier fixed or muveabie > otherwise it may not be giv^en. 1^) 
Referring to this passage, Sir J^arnes Peacock said : “ The meaning of that 

passage is, that he must not give away his whole ejstate without providing 
food and clotliing for his family, and that he must reserv'^e one house, without 
which lie himself or Ids family might want a dwelling. . . . The most 

difHcuU question is whether the iiassage of Katyayan, wliich says that a 
dwelling liousc may not be given, is mere moral precept or a restriction on a 
man’s right to convey. It seems to me at present that it is a restriction, and 
not a mere moral precept, and that the son and heir of the father has not such 
a right in the dwelling of the family tliat he can at once of his own pleasure 
turn out all the females of tlie family, or sell it or give tlie purcliaser a right to 
turn them out.”(^) This was the case in whicli the adopted son had sold th(' 
house to a purchaser avIio sued to eject liis adoptive mother but the court held 
that the purcliasm' liad no such right at least without providing some 
other suitable dwelling. This case lias been followed in the other courts and 
establishes the widow’s light of residence in ihe family house which she can 
maintain even against a transferee with or without notice of her right. 

950. Strictly speaking, the owner is, according to Katyayan’s text, legally 
iiicompeLent to s('ll the family dwelling house. If, therefore, he sells it, the 
purcliaser accpiires no title in law. But inasmuch as the prohibition to sell is 
coupled with the reason that the house should be preserved for the residence of 
the family, the courts modify the prohibition to that extent by requiring the 
purchaser to provide anotlier suitable residence for the females of the family 
before taking possession of the Iiouse. But this is in the nature of an equitable 
concession to which the iiurchaser with notice or a volunteer with or without 
notice is not entitled.(^) 

951. The rule stated in the section consists of the following distinct pro- 
positions : — {a ) — that the widow has an absolute right to live in her husbands 
family dwelling house ; a right of which fb) — she cannot be deprived by a 
transferee with notice (^) ; (c) — and even if the transferee be without notice, 
he cannot eject her from her residence, her right thereto being defeasible 
only, (dj — by a transfer made by the husband (^) or ie) — for a debt of her hus^, 
band or for a debt binding upon her. (1®) These clauses may now be examined. 


(1) Cited in 2 Dig. 133 

(2) Monyala v. Dinanath^ 12 W. R. do 
(36 . 37). 

(8) Mauijala \ Diiianalli, 12 W. B. (O. C ) 
36 ; followed in Gatiri v. Chafhdramani, 
1 A. 262 ; Talemand v. Ruktnina, 3 A. 863 ; 
Venkat mmal v. Andyappa, 6 M. 180 ; 
Dalsukhrnvi v Lalluhhai, 7 B. 282 (286). 

(4) Imam v. Balmnmo 12 M. 384; llnynwa 
V. Skhvayaoijappat 18 B. 679. 

(6) Devkorey. Sammukhram, 13 B. 101. 
(6) Dalsuhharam v. Lalinbhait 7 B. 282: 


(tnf/ri V. Chandramnni, 1 A. 262 ; 'Talemand 
V. Riikviina, 3 A. 363 ; Venkaiammal v, 
Andayappa, 6 M. 130. 

(7) Manqala v Dinavath^ 4 B, D. R. (O. 0) 
72. 

(8) Manilal v. Baitara, 17 B. 398. 

(9) Venkatammal v. Andyappa^ 6 M, 1(30; 
diBtinguifihed in Bamanadan v. Bangammal, 
12 M 260 (F. B ); Jayanti v. Alametu, 27 14, 
45 ; Manilal v. Bai Tara^ 17 B. 398, 

(10) Johnrra v. Sreegopal, 1 C. 470 (476)t. 
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982. Widows ri^ht of rssIdencB. — The widow is tmiitled as of right to 
Her right of resi* in tlie dwelling house of her husband though 

deuce. to reside therein if sh(‘ is subiected 

,, \ , to cruelty or ill usage. y\s the Ih'ivy Council ()l)served : 

If a widow from any other cause than unchaste purposes, ceased to reside in 
her husband s family and takes up her al>ode in her parent’s family, her rights 
are not forfeited. (^) 'P'lis is the right possessed ecpi illy by the widows of 
all co-parceners w) and those whose husbands liad that right. This right 
however, cannot be enlarged by demanding on the deatli of the husband, a 
specified portion of the dwelling^ house for the purpose of separate residence 
The decree was as to each year s annuity, to be regarded as speaking on the 
day upon which for that year it became operative. Pier right of residence 
cannot be defeated by offering her a separate house to live in on the ground 
of her quarrelsomeness. 


953. Her right of residence may be enforced by her not only against the 

(2) Right against members of her husband’s family, but also against their 
transferees with notice of her right. The right of itself 
does not create any charge on the family house, though it 
is a right in rem as regards the house, which she is entitled to enforce against 
all comers possessing notice of her right. 


954, Even wliere the transferee takes without notice of her right, he cannot 

(3) Right against eject her from the dwelling house in which she lived at 

transferee with- the time of her husband’s death witlioul providing her 

out notice. with another suitable residence. This is the necessary 

outcome of Katyayan s text pri'viously (]uoted and discussed 949, 950). 


985. Her right of residence cannot be dcfealtHl by any transfer made even 

(4) Husband’s by the husband in fraud of her rights, though it is a right 

bona fide transfer which is not paramount to the necessity of the family for 
excep e which the house may bo sold to a purchaser conferring 

on him a right to eject the widow even though he should have taken witli 
notice of her right, (7) 


956. So again she must subordinate her right to a transfer by whomso ever 

(5) Or any trans- made for a family necessity So the house must go with the 
fer foP necessity. rest of the family assets on the manager’s insolvency due 
to losses incurred in a family business. (^) And generally the house may be sold 
for any purpose which would justify sale of any other family property. 


(1) Prmkconw'iir v Devkoonu'ar . 1 Borr. 
364 ; Kufnln v Muneeshufiker, 2 Borr. 6 h7 ; 
Parvati v. Kifsonsingh, 6 B. 667; Dalsukhram 
V. Lallu V. Dhaif 7 B. 282 ; Devkorc v. 
Sanmukhra^nM i^’. i01\Mangala\. D%nan-ath 
4 B. L. R. (0. C.) 72 ; Oonri v. Chandromani 
1 A. 262 ; Talemand v. Ituhninn 3 A. 303. 

(2) Jadumani v. Kheytramohan, Sirkar’a 
Vyavasth* Darpan (2nd Ed.) 384 , Pirthee 
Singh Baj Jowar, 20 W. R. 21 P. ; 
Narayafi Bao v. Ramabaij 3 B. 416 P. C ; 
Parvaiihai v. Chatru, 18 Boro. *«L. R. 1023. 

(8) Ompalrao v. Shivprasad, 4 Bom L. 
Ri. 866 

(4) Devhore v. SoAvnwkh Bam, 18 B. 101 
(108). 

(6) Dal Sujehram v, Lallubhai, 7 B. 282 


(286). 

(6) Mangalay. Dinanath, 12 W. R. (0 C.) 
35. 

(7) Nanay- Roma, (1886) B P. J. 262 ; 
Fiakshmany. Satyabhamabai, 2 B. 494 (611, 
514); DnU'uh'hram v. Lallubhai, 7 B. 282; 
Moni Lai v Tara, 17 B 398 ; Uamanadan \ 
Bangammal, 12 M. 260; Jayanti v. Alameht, 
27 M. 45. 

(8) tJohurras. Sreegopal, 1 C. 470 (476). 

(9) S. 39 Transfer of Property Act (V of 
1882) ; Jayanti v. Alamelu, 27 M 46; 
Nihal Devi v, Shib Dial (1907) P. K. 37 ; 
Thamardas v. Gani, 4 8. L. B. 978; 10 I. C. 
905 ; Kanta Mohiwi v. Nanchora, 36 I C, (C) 
566. 
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No forfeiture on loss 
of caste. 


80 . Merc loss of caste does not de- 
prive a person of his right to maintenance. 


987, Analogous Law. —MainteTiance is a and since no right is 
aflected by llie forfeitino of caste by reason of llie Caste Disabilities Removal 
Act, (1) it follows that a inerc loss of caste of a i)erson by reason of her con- 
version or otherwise is no ground for depriving her of maintenance. 

81 . (1) In fixing the amount of maintenance payable 

Amount of widow, regard must be had to the follow- 

maintenance. in 54 facIvS ; — 

{(i) the income of the entire estate, 

(/)) the position and status of the deceased husband, 

(r) the value of his estate, 

{(I) the stridhan in her possession, and 

(r) her reasonable wants. 

(2) Provided that the amount of maintenance shall 
in no case exceed the annual profits of the share to which the 
husband would have been entitled to on partition, if living. 

Synopsis. 

(1) Amount of maintenance (959). (3) Limits of widouf s right (966). 

(U) Principles determining assessment (4) Conditional maintenance (967-968), 

(960-965). (5) Bmsonable wants oj toidow (969). 

968. Analogous Law. — 'Phe only lexis bearing on the quantum of 
maintenance are as follows : — 

Yajuavalkya •—He who forsakes a wife, though obedient to his commands, 
diligent in household management, mother of an excellhnL son, and speaking kindiy, shall 
be compelled to pay the third part of his wealth or, if poor, to provide a maintenance for 
that wife. \2) 

But this precept is merely illustrative of the right, and has never been 
literally enforced, the courts having laid down rules for their own guidance 
in this matter wbich are summarized in the section. 

969. Amount of maintenance.- Maintenance does not imply merely the 
cost of food and raiment. It implies a provision for all wants having regard 
to the position, status and income of the family and the claims of other persons 
thereto. As observed in a case : “ Where a widow has asked for separate 
maintenance, you look first at the mode of life of the family during her 
husband’s life-time, and you try to find out what amount will be sufficient 
to allow the widow to live as far as may be consistently with the position of a 
widow in something like tlie same degree of comfort and with the same reason- 
able luxury of life as she had in her husband’s life-time. Then you see what 


(1) XXI of 1850. 2 Dig. 420 : Mayukb Oh. XX-I (Mandlik) 

(2) Ch. IV. 76, (Maudlik.) p. 171 cited in p. 153, 
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the husband’s estate is, and you also see how far that estate is sufficient to 
supply her with maintenance on this scale, witliout doing injustice to the 
other members of the family who also have their rights as heirs, or their 
rights to maintenance out of the estate”. The same principle governs the 
cases of other claimants to maintenance. 

060 . In estimating the amount of maintenance wliich should be allowed 
to a Hindu widow out of her husband’s estate, regard should be had to the 
estate as gauged by the annual income derivable therefrom, to the position 
and status both of the deceased, and of the widow, (3) and the expenses invol- 
ved by the religious and other duties which she has to discharge. (^) So in a 
case where the widow sued lier husband’s uncle, the liolder of an impartible Raj 
for maintenance, upon the finding that the annual income of the estate was 
Rs. 22,000 per annum, the court de^creed the widow an annual maintenance 
allowance of Rs. 3,000 per annum cJiarging it uiion the Raj estate. In fixing 
this sum, the court took it into consideration the fact that the parties were 
high caste Kshatriyas and the widow was entitled to maintain herself in 
comfort and maintain a jiosition suitaldc to her rank. The fact that the 
widow was childless, in no degree altered her right to maintenance, or differenti- 
ated the principles ipion which maintenance should he calculated. 1^) It was 
pointed out tliat if the widow had only been fortunate enough not to lose her 
husband, he would have inherited the estate and lie would have been the 
owner of an annual income of Rs. 22,000 pex annum. The fact that she lost 
her husband was no ground for sentimental considerations but nevertheless 
she was entitled to adequate provision sufficient to make iier life, as far as 
possible, one of comfort. 

961 . While however, the widow is entitled to be suitably maintained, this 
does not mean that she should lie maintained in the same state as her husband 
would maintain her. So where there were other (daimants for maintenance 
and there were debts, the court held Rs. SOO per annum sufficient to maintain 
a widow out of an estate the net income from whicfi was Rs. 10,000. But 
in fixing a sum for maintenance the court is not to be influenced by the 
Shastric injunction that the widow is to live the life of austerity, semi-starvation 
and wretchedness, since it is a matter of religious or ceremonial observance 
rather than of law. 

062 . In assessing the amtiunt ihe court is not entitled to take into con- 
sideration the value of her jewels or other un product i ve property in her hands, 
if they constitute her stndhan, or although forming part of her husband’s 
estate, they are suitable to the position of the family in society. 


(1) Ka/roonamoyee v. Administrator General, 

9 0. W.N 661 (662.658'. 

(«) Mahesh Partab Singh v Dirqpal Singh, 
21 A. 282 

(3) NiUo Kisacree f Sreemutty) v. Jogeiulro 
Noth, 6 I. A, 56; 3 Suth. P. C. 505. 

(4) Baisni v. Rup Sinyh, 12 A. 558 ; 
Rangdthayee v. Nelimunisami 21 M.L. J. 706: 

10 I* 0. ilO ; Ruhhma V. Raftgo Bai I.O.P.L 
R. 83; Rmnoy, Laxmi (1977) C- P. 8 C. Pt 
Vni*72; Raja Hotanshighy. Barn TSeni Bao 
I N r*. R 38; 

G. H. C — 37 


(6) Baisni Y.ltupSinyh, 12 A. 668 (661); 
Dalel V. Ambika, 26 A. 266 (270) 

(6) KaUeversand v. Kupoor 4 W. R. 66. 

(7) Hurry M han Boy \ -Nyantara, 26 W. 
R. 474 (476); Promotho v. Naqendra Bala, 12 
C. W. N. 808 ; 8 C L. J m (496) ; Umrtt v. 
Kidernnth, 3 Agra 182, Narayan Baow. 
Uaninbai, 3 B 415 P. C.; Ham Chandra r. 
Sayunabai, 4 B 261. 

(8) Shib Payee v. Door go Per shod, 4 N 
W P. H. C. K. (63). 
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963. But it is su[ 3 mitted, and it lias lieen lield, that in assessing the 
amount court is bound to take into consideration tin* stt'id Itanam possessed by 
the claimant. 

964. Where the court found that tlie widow —a pardanashin lady— need- 
ed a servant and allowed her Ks. 150 per annum on that ground, the High 
Court reversed the District Judge who, while admitting the necessity, had redu- 
ced the allowance on tlie ground that she could share that cost with a friend. W 

966. The amount which the widow is entitled to recover is not only that 
required for licr food, clothes and residence, but also that necessary for the 
performance of religious and other ceremonies, e.^., the sliradh of her husband, 
the pilgrimage to Gaya and the performance of other rites necessary for the 
beatitude of her deceased husband and her own salvation. 

966. Limits of her ri^ht — Theoretically there is no limit as regards the 

amount which a woman may recover by way of mainte- 
Cl. (2). nance. But in practice this amount is never allowed to 

exceed the profits of the share to which the husband 
would have been entitled lo on partition, if living. 1^1 “A Hindu wife's right 
to maintenance has been atiriimted to a kind of identity with her husband in 
proprietary right, though her right may be of quite a subordinate character, 
but it is by virtue of this right that she gets a shar(‘ equal to that of a son 
when partition takes place at the instance of male members ” While the 
claim of the widow for maintenance is, as already stated, subject to the maxi- 
mum amount which represents the annual income from her husband’s estate 
or interest, it is also said to be subject to the rule that, ordinarily, it should 
not fall much less than one-third of such interest. 

967. Conditional maintenance. — Although the Shastras enjoin on the 

widow the duty of residing with her husband’s relatives, it is only a moral 
precept which the courts do not insist on as a condition of her receiving main- 
tenance. Bill though she is free to choose her own residence, there are two 
limitations upon her clioice : (a ) — if her husband has directed that she shall be 
maintained in the family house, she is not entitled to maintenance if she resides 
elsewhere without cause ; (b) - -in no case can she take up a separate resi- 

dence for the purpose of unchastity, Again, wliere the family property is 
insufficient to admit of an allotment of separate maintenance then the 
court may allot to her a portion of the land not exceeding one-third, whatever 
may be its value. Such was the case of the widow who sued the defendants 


(1) Per Westropp C. J in Saviiribai v 
Luximi fiai 2. B. 673 (582) P.B, Mahcdrav\. 
Qanga Bai, ib. p 639 ; Jodoonatli v. JJrjoiu.th 
12 B L> R 88); Kishori Mohan Ghose v 
Mofii Mohun 12 C. 165: Poorendras Uevmv- 
ginit 86 C. 78 (84). 

(9) Krishnobai v. Babaji, (1895) B. P J. 

4U. 

(3) Mahadrov v. Oangabai, 2 13. 639 ; 
Adhibaiw Cursundas, 11 B. 199(209); 
Jayanii\ Alamelu, 27 M. 45 (49); Shib Doyec 
V. Doofflfo, 4 N. W P. 11. 0. R. 68 (72) 

(4) Brinath v. Prebodh Chunder, 11 C.L.J. 
580 (687) ; Jamna v. Machul, 2 A. 815. 

(5) liamabai v. Trtvibdk^ 9 B. H. C. B. 


283 folic wed in Adhibai v, Cursandas^ 11 B. 
199 (209, 210). 

(6) Vyavastba Darpan 870; oited in Pirthee 
Singh (Baja) v Hdni Raj Kcoet 12 B, L. R. 
288 (243) P. 0- v Ujam, 18 B. 210; 
Goki Bai v. Lakshmi Do^, 14 B. 490 (^96, 
4 J7) ; (Hr anna v. Honawa, 16 B 286. 

(7) Kastnrbai v. Shivajiram^ 3 B. 872 ; 
Romanaih v. Itajcmni, 17 C. 674; Bhffba 
Tarini V. Peary Lall^ 24 C. 646. 

(8) Saviiri Bai v Luxmi Bai, 2 B. 678 ; 
Kastnrbai v Shimjwam, 8 B. 872 ; Bam- 
chandra v. Saguna Bai, 4 B. t6l (268) ; 
Godavoribai v. Saguna Bai, 22 B. 52. 

(9) Godavaribai v Saguna Bai, 22 B. 59. 
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who were the widows of her husband’s brothers for maintenance. The courts 
found that the income from the family lands averaged only Ks. 40 per annum, 
and thereupon the court assigne^d to the plaincifT one-third of ilie vacant vSite 
for her residence but declined to award her separate maintenance. 

968, The husband is not entitled to limit liis widow’s maintenance by will, 
since the right is paramount or superior to his power of testamentary 
disposition. W She was in a subordinate sense a co-owner with him in 
the property and her right to maintenance is in a limited way a charge on his 
property. But of course, though neither she nor the court is bound by the 
allowance so fixed, it is nevertheless entitled to great weight as evidence of 
what a lady in the position of Ihs widow slumld need. 

969. Responsible wants of the widow — Tn assessing maintenance the 

court is not to be swayed by any sentimental considera- 
(c). lions, and the amount fixed must bear a responsible rela- 

tion to the annual income of the estate' and the position 
and stdius l)Oth of the deceased and the claimant widow, assuring her of such 
living as might be expected in the class or community to which the family be- 
longs. For instance, the widow of a respectable trader is entitled to live 
unostentatiously but comfortaldy and not i)enuriously. The widow is 
entitled to live up to her social rank. 


970. It has already been seen that lier stridhanani and other i)roperty 
which yields no income cannot be taken into account in fixing her allowance. 
(962j I3ut the court cannot ignore her stridhan and other sources of her 
certain income, since these circumstances, and even the position and conduct 
of the claimant, may reduce the maintenance. (^) Such would be the case, if 
the widow had lived apart for purposes of immorality, or if slie had con- 
cealed a portion of her husband’s assets. But the court is not justified in 
punishing the claimant by reducing her allowance, for making vexatious 
defences in the suit. 


When widow disen fiO 
titled to mainte- 
nance- 


The widow has no rij^ht of maintenance 
in the following cases : — 


(1) If she has sul'licient sfridhan or other means of 
support from the income of which she can maintain herself. 

(2) If she had once received suflicient allotment for her 
maintenance which she has since dissipated. 


(3) If she is remarried- 

(4) If she is leading an unchaste life. 


(1) Pronuihu v. Nageftdra Bain 13 0. W. 
N. 808; 8 0. L. J. i89 (497). 

(3) Provulho V. Baneivlra Bala 12 C. W 
N. 808; 8 0 h.3. 189 (197) citing Jannin v 
Machul 2 A. 818 ; Becha v Mothmi, 23 A. 
86 ; eovira Joytara v. Itamlmn 10 0, (>38. 

(8) Pronuiho V. Nageiidra Bala, IQ C. W. 
N. 808 ; 8 C. h.3. m;Sriiiathy. Probodh 


Chmtdtr 11 C h.3 580. 0 1 C. 244. 

(1) l^romvth) v. Nmivtidra Balu^ 12 C. W 
N.8C8;8 0. L. J 489 (498). 

(5) Adhibat w. Cursaibdd'S 11 11. lO'.i (-JlO). 
tt) 'Pogore v. Toqoi'e, Is W. P .Joy (373) 
PC. 

(7) K'lsho're \ . Ji tjendro, L. K. 5 I. A 

66 . 
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(5) If slic is livinfi apart from her husband’s family for 
immoral or improper reasons. 

Synopsis. 

(1J Widow ivliendificnii tied In maiir (973j. 

tenance (972). (4) liemarriage (974j. 

(2) Possession of sutUcient stf't- (6) Effect of iivchashty (975-976). 

dhanam or other means of (6j Separate residence from family 

support (972). for immoral purpose (977). 

(3) Dissipation of o'*'i(jnial allotment (7) Concubine s maintenance (977). 

971. Analogous Law. — All tlu* clauses of this section are drawn from the 
decided cases. 

972. Under the first danse no fejuale can claim a separate maintenance 

if she is possessed of sufficient stridkan or other source of 
Cl. (lU certain income from wJiich she is able to maintain her- 

self. C) Such was held to be the case where the widow 
had inherited consulerabh^ pioperty from lier father. ^2) It has been already 
stated that where such pro])erty exists but is insufficient for her maintenance, 
then it will be takem into consideration in fixing the amount. Put in doing so 
her jewels and other n on -product! \ c iiroperty must be excluded. ('^) Anti so 
must be the precarious income that she might be making on account of 
tlie cliarity of her relations or by the iirefoimancc' of menial work unsuitable to 
her rank and position. 

973. i h e mete gift of property by the husband does not deprive tlie widow 

of her right of maintenance. (4) Put where the widow had 
Cl. (2) re('ei\'cd her full share of maintenance and squandered 

it. she is n(H entitled to charge again the estate for another 
share of further maintenance. It would be against reason and a premium 
upon e\tia\'agance to hold that site would be so entitled. 

974. Then again if the wid(nv gets remarried she forfeits all right toniain- 

tenance out of her deceased luisband’s estate, unless, it 
Cl. (3). is said, she belongs to a class amongst whom remarriage 

w^as customary independently of the enaliling Act in which 
case remarriage does not deprive the widow of liei maintenance. (D But it is 
submitted that even amongst the Sinulras wdiere remarriages are customary, 
tlie effect of remarriage is to dissolve the relationship between the widow and 
the family of her first husband, and as the riglit of maintenance is founded on 
relationship, it must cease with the relationship put an end to by remarriage. 
This is the view of the other courts, though the Allahabad Court had to 
maintain the contrary by reason of its adhesion to the stare decisis. W 

(1) Narayan Jioo v liamabai, 3 B. 435 P.C.: (6) S. 2 llindii Widows* Remarriage Act ; 

C/o/ii Jiai V. Lakhviidds, 14 B. 4! 0. Matunyini v. Itam Itution, 19 C. 2Q9; liasut v. 

(2) limnawati \ . Moujhari, i C L J 74. Jtam Sarun, 22 0.589, Mahamed Umar v. 

(3) Hhih Dayee\. lJ(virg(tVerbha(i,i^.\N . Man Kuar, 21 C. W. N. 906; Vithu v. 
P. U. 0. R 63 ; Cimndrabhagaha'i v. Kashi- , (iavimln, 23 B. 321; Panchappav. Sangemha* 
mth, 2 B. H. C. R. 841 ; Savitri JJai v. satva, 2i B. s7; Mnrugayiv. Viramakalif 1 M, 
Lii'xmi Pai, 2 B. 684 ; Joytarn v. Pamhari^ 220. 

10 0.688. (7) liar Sarnn v Nanda, 11 A. 380; 

(4) Jo%tora\. Jlavihari, 10 C. 638. Dhamwdor v Na^ullnl (1889) A. W. N. 78; 

(5) fiavitrb Bai \ . Luxmi Bai, 2 B. 5'i3 Banjit \ . JiadhaPnni, 20 A. il6 ] Oajadhar 
(583J P. B.; Gun Joshi w 8agoma,2 Borr. Kaunsilla 81 A. 161(166). 

404 (416). (8) Uajadhar v. Kaunsillat 81 A. 161 (166), 
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Qj 978. Tluj following texts bear on the subject of main- 

tenance conditional upon continence : — 

Narad: — Among brothers if any one die without ifesne, cr enter a religious 
order, the rest ol the brethren divide his wealth, except the wife’s separate property. Let 
them allow a maintenance to his women for life, provided these preserve unsullied the bed 
of their lord. Put if they behave otherwise, the brethren may resume their allowance’*. (1) 


Continued chastity is the condition precedent to enjoyment of the 
right. Any lapse from virtue imperils her right to the former maintenance. Hut 
whether she is then entitled to starving maintenance is a question upon wliich 
there liave been divergent opinions. On this subject there are three i) 0 ssible 
views and each of them lias found supporters. Tire lirst view is tliat with her 
unchastity her allowance should be reduced but not cancelled altogether. The 
second view is tliat it is forfeited altogether; wiiile the third view favours its 
suspension witJi the possibility of its resumption upon the widow reforming her 
ways. According to the latest view of the Hombay Iligli Court, unchastity is 
a good ground for reducing maintenance to a starving allowance but it does 
not justify its complete withdrawal. And if the widow afterwards reforms and 
is repentant, .she is entitled to lier previous allowance. ^2) So on a review of the 
texts, Chandavarkar, J. said: “The general rule to l)e gathered from these is 
that a Hindu wife cannot i)e absolutely abandoned l)y her Imsband. If she is 
leading an unchaste life, lie is bound to keep her in tlie liouse under restraint 
and provide her with food and raiment just sufficient to support life : she is not 
entitled to any other right If, however, she r(‘pents, returns to purity and 
performs expiatory rites, she becomes entitled to all conjugal and social rites 
unless her adultery was with a man of a lower caste, in which case, after 
expiation, she can claim no more than bare maintenance and residence.” 
This is one view the other being that widow’s right to maintenance is depend- 
ent upon her continence and if she turns unchaste, then lier allowance may 
be resumed. The question whether a maintenance grant settled by the 
husband upon his wife on his death is rcsumablc by reason of her subsequent 
uncliastity depends upon whether cliastity is a cimdition iirccedcnt to its 
continuance. If it is, then the grant w'ould be foifeited. But if it is not, then 
it cannot be resumed. Of course, such a term may be a part of the grant in 
which case the question is one of construction. So where the widow s claim 
was compromised by her husband’s brot’^cr transferring her some land for lier 
maintenance it was held that the grant could not be resumed upon her 
uncha.stity, since if it were the intention it could have been so provided in the 
deed. But according to the Madras view, such a term is implied in every 
grant for maintenance, 


976. Whatever may be the effect of unchastity upon the widow’s right to 


Pleading of 
unchastity 


maintenance, there can be no doubt that' he who raises 
that plea is l)oiind to prove it l)y clear and cogent evi- 


dence, and not merely by evidence wliich points to a 


vague suspicion winch might be easily be fastened upon a y^ ung widow by 


(1) Narad XIIJ-26, 26; cited in Dayabhag 
XI. 48. 

(2) Snthyabhcima v. Kesavac.^iirya 39 M, 658. 

(3) Parami v. Mahadevi. 34 B 278 (283): 
Ummmnn v. Tinianahhnt 1 B. 66' :Roma Nnth 
V. llaymivKyni, 17 C 674, K((wl(t*«hni v 
Murwjmnmal, 19 M. 6. 

(4) Valu V. (Jaiiga, 7 B 84: Vishnu v. 
Mmgamma, 9 B. 108; Muthamvial v. Kamak- 


shy, 2 M. H. C. R. 337; SinUmyee v. Thanor 
kajyudayon, 1 M U 0. R. 183, Visalaichi v. 
AnfW>sair 7 }iy, 5 M H. C'. R. 160; Nagamtno, v. 
Virabhadra 17 M. ^\)^,Sathyffbhn‘ma v, Kesava- 
charya, 39 M. 6-‘i8, Dehi v DouUu, 39 A. 284. 

(5) I^nrami v Mithadtnu^ 34 J> 278 lih'uy- 
siiKjh \ Lnchnian 20 A 321. 

(6) Bhupsingh v. Jjochman, 26 A. 821 (826) 

(7) Sathyahhama v. Kcsavcicharya, 80 M.668. 
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interested and jealous relatives or neighbours or such as it is easy to arouse 
by idle gossip. In one case after the close of the plaintiff’s case the defendant 
liad applied for leave to amend his pleading so as to raise the issue about the 
plaintiff’s unchastity which the defendant averred had just then come to their 
knowledge. Tlie trial judge refused leave and the Privy Council upheld the 
refusal, the more so as the decree contained a (ium casta clause. 

977. The same considerations weigh where the widow lives apart from her 

husband’s family. Ordinarily, she is entitled to choose 
Cl (5). her own residence. But she cannot live apart for the 

pur [lose of immorality. And where the family property 
is insufficient for separate maintenance the court may insist upon her mainte- 
nance in the family in wliich m strict contemplation of law it is her duty to 
reside. So if she is a minor, her husband’s relations are her natural guardians 
and she should live with them. So again if the husband had expressly 
directed her to be m.iiiitained in the family, she cannoL claim separate main- 
tenance without a just cause. Such cause might be furnished by the cruelty 
and ill-treatment to which she was subjected in her husband’s home or her own 
desire to end her days in a sacred place, or any other cause which the court 
regards as valid and sufficient. 

Concubine’s The general principles h(‘re set out equally apply to a 

maintenance. continuous concubine 1^1 or any other female. 

83 . ^1' he auiouiit of m.iinlcnance is liable to variation 

Change of mainte- with tlic clianjjjc of circumstances of the family 
nance. and the value of the estate. 

Synopsis. 

(1) Bate of rnauitenaiice (B) Case for fcdactioji {980^982). 

(2) OaHG for Increase iit rate <"979), (4) Case for stispension (983). 

978. Analogous Law. — The amount of maintenance must naturally bear 
a close relation to the income of the estate and the necessities of the clairnitnt 
from time to time. It is consequently liable to be increased or decreased or 
discontinued altogether according to circumstance. Even where maintenance 
is awarded by a decree which contains no clause as it should, in favour of 
modification according to change of circumstances, that condition is to be 
implied and it is competent to any party, to maintain a separate suit for its 
enhancement or reduction. (8) 

(1) Saboo V. Ayeshahai, 27 B. 186 P. C. 

(2) IHrtliee Singh y. Raj Kower^oy^ it 
21 P. C ; Nafnyan Uao v. Rrmabai B. 416 
(421) ; Kasturbai v Shit^ajirom ib. p. 872 
{contra Bango v. Yamtinabai ib p. 41 disaeiit- 
od from); Parvati Bai v. Chatrn 18 Bom. L. 

R. 1028 ; Mokhada v. Nundolall 28 0. 278 
(287); Siddessury v. Janardan 29 C. 667 

(8) Raghunoda v Brozo Kishoro^ 1 M. 

69(81)P.O. 

(4) Vyavastha Chandrika 261 followed in 
Mitlji V Ujavi 18 H 218 (220) ; Qirimma v 
Hcmmnta 16 B 286. 

(6) Pcmchapakem y . Kanaka 88 M. L. J. 

456 ; 42 1. 0. 344. 


(6) Niito Kishore v Jogmvdro 6 I. .4. 65 ; 
Devi Persad v. Ounwnnti 22 C. 410; Narhar 
V. Dirgnath 2 A. 407; Baimi v. Rnpaingh 
12 A. 668; Hnmd>ai v. Trimbak 9 B. H. C.R. 
288; Savitri Bai v. Ltiximi Bai 2 B. 678 
Apaji V. (tangabai ib. p 632; Qopika Bai v. 
Daltatmya 24 B. 886 (892, 898). 

(7) Sreernm v. Puddomookhee 9 W.R. 162 ; 
Nubo doped V. Amrii 21 W.R. 428; Qopika 
Bai V Dattatrya, 24 B. 886. 

(8) Vijaya v. Sripathi, 8 M. 94; Bangaru 
V Vijayaiaachi 22 M 175; Tiukahai v. Ocmda 
Bai 1 A 694; Mootilal v. Bai Kasi 17 B. 46; 
Gopikabai v. Dattcdraya, 24 B. 886 (892). 
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979. Case for increase. — A case for increased maintenance may be 
justified not only on the ground that since the decree', tJie value of the estate 
had greatly increased, or apart from any such increase, tliere lias been a 
material increase in the cost of living which renders tlie money allowance 
insufficient to give the widow tlie means of maintenance suitable to her degree 
and the circumstances of the family. (1) 

980. To raise a case for reduction it is necessary to show that the value 

of the estate upon which maintenance was charged 
Case for reduction. had been reduced not by any default of the liolder or 
of those through wliom he claims, Init by the act of God 
and owing to circumstances beyond his control. 

981. Such was the case of the widow who had sued her husband’s 

adopted son for possession of the estate, but settled her suit amicably by an 
agreement executed by the son to pay her Rs. 264 and 3 bish of paddy 
annually for her maintenance by assigning to her certain tenants of his 
zemindari from whom she was to recover the amount fixed for maintenance. 
One of the tenants wlio was to pay Ks. 84 and 3 bish of paddy al)sconded 
owing to his land having l)ecome unfit for cultivation by an inundation of 
salt water. The widow thereupon sued the son to recover Rs. 84 and the 3 
bish of paddy and also furtlier arrears of maintenance. It was found that 
the defendant’s zemindari had sufTered as a whole from the same cause im- 
poverishing the defendant so that he was unal)le to pay Government Revenue 
and became deeply involved in debt. The Subordinate Judge considering 
the impoverished state of the estate reduced the allowance lo Rs. 15 per 
mensem and this was uplield by the High Court who observed : “ Such 

decrees apportion maintenance always with reference to the circumstances 
of the parties, to the reasonable wants of the widow, and tlie extent of the 
property out of which the maintenance is to come. So long as the 
circumstances remain unalteied, tlie maintenance of course will be paid at 
the rate agreed upon ; but if by circumstances not arising out of the default 
of the holder of the properly the assets of it are greatly reduced, so that he 
can no longer be reasonably called upon to pay the amount of tlie mainte- 
nance fixed, I tliink it is open to the court to reconsider the allowance and 
to readjust it to the altered circumstances.” 

982. So where in a suit for reduction of maintenance the court found 

that the reduction of income was entirely due to the laches of the plaintiffs 

themselves, having been brought about by acts of fraud, undertaken with a 
view to defeat the defendant’s lawful claim,” the High Court threw out tlie 
suit for reduction holding that the plaintiff could not be permitted to take 
advantage of his own laches, A case for reduction must be founded upon 
circumstances anterior to the suit. The fact that the widow had made a 
vexatious claim is no ground for reducing maintenance by way of punish- 
ment. It would seem that the court is loath to modify an allowance except 
upbn a clear case calling for its interference. It will not act upon vague 
and indefinite assertions. So again there must be substantial grounds for 

(1) Bangaru v Vijaynrnachi , 29 M. 176; 694; Narhnr Singh v. Dirgnaiht 9 A. 407 ; 

Bhuitacharje^i y Pudaomookhee, 9 W E. 162 Mtinn v. Kd)Utra^ (1881) A.W.N 12. 

(2) iilrmclmnd v. Sumbhoo, 6 W.U 98 (99) (4) M-mna. v. Kabutra, (1881) A.W.N. 12. 

P. C. (6; Hitlo Kishoree \ Jogendro, L R 5 I. A. 

(8) Bajmder v. Pulto Soondry^ 6 0 L, B. 66 
18 (20) ; to the Bame effect Viiaya v 8ri- (6) Greeschund v. Shumbhw^ 6 W.E. 98 (99), 
Vaihit 8 M. 94; Suhramanian v. vemhammal, P C. 

X4 839 ; Btika Bai v. Gawla Bai, 1 A, 
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reduction. Any reduction in the family income will not justify reduction of 
maintenance. So wliere tlie court had awarded Rs. 25 per mensem for 
maintenance and Rs. 2-8 for residence out of an estate valued at Rs. 35,000 in 
vvliich the widow’s husband’s sluirc would liavo stood at Rs. 8,750. About 
Rs. 3,000 of the estat(' was held in the Post Office Savings Bank which allowed 
31 per cent. Intercast suhs^’(iuc;ntly reduced, whereupon the plaintiff sued for a 
corresponding reduction. But the court held that cause insufficient to modify 
the decree. (0 In anotlier case the court refused to discriminate between the 
wid<jw with a s(m and one without, holding that the question in each case was 
what was a r(‘asonal)le sum to be awarded due; regard l)eing had to all the 
circumstanc(is of the casc.^*-^) So where the adopted son had compromised the 
widow’s suit for maintenance by assigning to her the rent of certain lands 
which were; thrown out of cultivation by the inundation of salt water which 
reduced tlie rent values, impoveiishing the defendant, the court iield it to be a 
lit case for revision of maintenance readjusting it to the altered circunr 
stances. Where maintcaiance is fixed l)y an instrument for life, it is a 
question of construclion and intention whether it was fixed without advertence 
to the increase oi d(‘crease neerssitated by altered circumstances. 

983. Case for suspension. — So the widow’s right for maintenance 
may he suspended if she lias sufficient means of her own. It was so held in a 
Mitakshara case in which she had been allowed maintenance from her 
husbands co-parceners who obtained his property by right of survivorship. 
Sulisequently she inlieritcnl iiroperty wortli at least 2 lacs from her father, 
whereupon the court dismissed her suit for arrears for maintenance holding 
that by common law th(' right to maintenance was one accruing from time to 
time according to the w^ants and exigencies of the widow. (^) 

• ‘X r ux 84-. Debts clue from the family take procc- 
deuce over the widow s claim for maintenance. 


Synopsis. 

(l) Priority of family dchlti to claim for maintenance (984). 

984. Analogous Law —Maintenance has sometimes been loosely spoken 
of as a charge on the family assets. (^) P>ut it is not settled that a mere claim to 
maintenance thougli justifying a charge does of itself amount to a charge on the 
property from which maintenance is payalde. It, therefore, follows that if it 
is not charged by a contract or decree it might lie defeated by any alienation made 
for family necessity and in the case of a trading firm in payment of its debts 


(1) Bhayiratfii Bai v. Ravji, (1896) B P.J. 
694. 

(2) Narhar Sinijh v. Dirgmth, 2A. i07. 

(3) Uojmdro v. PiiUo Si^^ulery- 6 C L R 

18. 

(4) Suhranjanian v Vemhammal 14 
339. 

16) Bamawaiis. Manjhari, 4 C.L.J. 74 (78) 
following Narayevn Ran v. Bamn Bai 3 B. 416 
P. 0.; Ooki Bai v LaPhmidas, 14 B. 490. 

(6) KJiakro v. Jhoomncklall, 18 W.R. 263 ; 
Tarunginne v Jhjoarkanaih- 20 W.R. 196 ; 


Jiar Dayal v. i?rtdJimi,(187l) P.R. 7; Heerdlal 
V. Kaunsillah, 2 Agra 42. 

(7) Ham Kunwar v. Bam Dai, 22 A. 826 ; 
Bharat pur State v. OoyaliDei^^i A. 160; Beer 
( hunder v Raj Coomar 9 C. 687 ; Digam- 
hart V Dhanak Kvmari. 10 C.W.N. 10 74 ; 
Kuleda v. Jagesiiar 27 0. 194 ; Mahalaksh^ 
amnia v Y enkutarathnomma 6 M. 88; MuHah 
V. Virannmal, 10 M 288 P.B.; Bhagirathi v. 
Anafiiha, 17 M. 268. See this quest'on fully 
discussed in Hour’s Law of Transfer ( 

Ed ) pp. 662-660. 
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without reference to any necessity. And even as an unsecured claim, debts 
of the family take precedence of maintenance on the ground that such debts 
we equally binding upon her. Consequently, slie cannot enforce her right to 
maintenance against a purchaser of the family property and sold for such 
debts. (^) 

Maintenance a personal 8S. (1) The right to maintenance is 

a personal right and cannot be transferred. 

(2) A right to maintenance cannot be attached in execution 
of a decree, though arrears of maintenance may be so attached 
or transferred. 

Ilhistration. 


A, a Hindu transfers Sulfcanpur to his sister- in daw in li^u of her claim against 
him for maintenance in virtue of his having become entitled to her deceased husband’s pro 
perty, and agrees with her that, if she is dispossessed of Sultanpur, A will transfer to her an 
equal area out of such of several other specified villages in his possession as she may elect. 
A sells the specified villages to C, who buys in good faith, without notice of the agreement 
B is dispossessed of Sultanpur. She has no claim on the village transferred to 0. 


Synopsis. 

(1) Bight of maintenance^ personal entitled to maintenance (986). 

(985) (3) Maintenance right non-trams- 

(2) Transfer lohere third person ferable (987). 

985. Analogous Law. — The right to maintenance was at one time 
spoken of as a charge on the estate (^) but it is now clear since the passing of 
the Transfer of Property Act which has defined a charge for the first time (^) 
that it is not so unless it is fixed and charged on a specific portion of the estate 
by contract or decree. ('') Even prior to tlie passing of the Transfer of Property 
Act it was held in several cases that maintenance merely created a personal 
right and did not enure against a bona fide transferee without notice (9) though 
it could be enforced against one who took with notice. (^1 The correct view and 


(1) Bamlal v. Laldmiichand , 1. B.H.C.R. 
(App) 51 ; Johurra v. SreeCJopal, 1 0. 170; 
Joykisto V. Nityanund, 3 C. 738 : Bcmola 
Mohun, 6 0. 792; Ram Partat) v. FooU Bai 20 
B. 767; Bishamhar v. Fateh Lai, 29 A. 176; 
Raghunathji v. Bank of Bombay 34 B. 72 ; 
Morrison v. Verchyoelc 6 O.W.N. 429. 

(2) Sham hall v. Bamia, 4 A. 296 (300) ; 
Our Dyal v, Kaunsilla. 6 A. 367 ; Jayanti v. 
Alamelu, 27 M. 45, 

(8) Adhiranee v. Shorn Molee, 1 C. 365; 
Natchiarammal v. Gopalkrishnat 2 M. 126; 
Jaganti v. Alamelu, 27 M. 45 ; Jayanti 
V. Mangamma, 25 M. i5; Jamnabaiw. Nana- 
bhai, 12 Bom L.R. 1075. 

(4) Adhiranee v Shona Make 1 0.866 ; 
Johurra v. Sree Goppal, 16. p.470; Soorja Koer 
V. Nath Buksh' Singh, 11 0 102; Lakshman v. 
BaiyabhamaM, 2 B. 494 ; Balsukhram v. 
Lallubhai, 7 B. £’82 ; Natchiarammal v. 
Gopalakrishna, 2 M. 126; Venkatammal v. 

G. H. C.— 38 


Audyappa, 6 M. 180 ; Ramanadan v. Ran- 
(jamvial, 12 M. 260 F. B; Shavilal v, Banna, 
4 A 269 (299) F. B., Janv a v. Machul, 2 A. 
315; (iur Dyal v. Kaunsilla 5 A. 367 

(5) Heeralal v. Kausilloh 2 Agra 42 ; 
Ramchandra v. Saiitribai- 4 B.H. C. B. (Ac.) 
73 

(6) Tarungineey. Dewar Kanath, 20 W. R. 
196 

(7) Coomarav. Vetikaiaswara, 5 M.H.C.R. 
405; Subramania v. KaliafU, 7 M. H. C. R 
226 

(8) Mniuswamy v. Vencataswara, 12 M. I. 
A. 203; Lakshman v. Sarasvatibai, 12 B. H. 
0. R. 69 Anund Moyee v. Gopal Munder 
(1864) W R. ^10, Bhagabati v. Kanai Lallf 17 
W. R. 433 note ; Jugger Nath v. Odhiranee 20 
W. R 126 ; Adhiranee v Shona Malee, 1 0. 

365 

(9; Geluck Chunder v. Ohilia, 25 W, R. 

100 . 
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one wliich accords with the statutory law must be, that maintenance as such 
merely creates a personal right which might be secured by a charge 
but till it is so secured, it is no more than a claim enforceable in 

any of the ways open to an unsecured creditor and as such subject 

to all the provisions of the I'ransfer of Property Act, regarding a claim 
against a transferee with notice of the claim and of the fact that the 
transfer was made in order to defeat or defraud her of her rights W but not 

otherwise. In other words, apart from fraud,such a claim does not avail against 

bo 7 ta fide transferee for value, even though he had notice of the claim. 

On the other hand, it would be enforceable against a volunteer without 
notice. (^) 

986. The law is now embodied in S. 39 of the Transfer of Property Act W 
Transfer where third in the following words: {a) Where a third person, (h) 

person is entitled has a right to receive maintenance, (c) or a provision for 
to maintenance advancement or marriage, {d) from the profits of immove- 
able property, and such property is transferred with the intention of defeating 
such right, (ej the right may be enforced against the tranferee, (f) if he has 
notice, (g) of such intention or if the transfer is gratuitous, (h) but not against 
a transferee for consideration, (i) and without notice of the right, nor against 
such property in his hands. 

987. Maintenance right untransferable.—The right of a widow to main- 
tenance and residence is a personal right, and is, as such from its very nature, 
untransferable for the husband’s or heir sduty of maintaining the wife or the 
widow is one which he cannot owe to another, But though this is true of a 
right, arrears of maintenance may be attached and sold as soon as it 
becomes a debt, i.c., is ascertained and fixed but not till then, w) 


80 . A person cannot defeat the right of his wife or 
II 1... widow to maintenance by disposing of his 

be defeated by gift entire property by gift or devise and if he 
or deyise. ghe has the right to enforce her claim 

against the donee or devisee as the case may be. 

Synopsis. 

(1) Effect of graluitom transfer on nance right (989) 

right to maintenance (988). (3) Transfer pendente hte (990). 

(2) Tfansfev in fvand of viaintc- 

988 Analogous Law.- -This section merely carries the provisions of 
S. 39 of the Transfer of Property Act a step further in that it protects a right 


(1) S 68 Transfer of Property Act; BMra*^ 
pur State v. (lopal Dei. 24 A. 160; BeJiarilalji 
(Shri) V Bajbaif 23 0.842 
(21 Ram Kunwar v. Ram Dai, 22A. 8io, 
Beer Chunder v Raj Cooruar 9 0 686; Seerja 

V Koer Nath Buhsh Smh 11 C 102; Bank Rat 

V Bilaee, (1877) P. R 14. 

(3) Jnmna v. Maohul 2 A. 316 ^ 

(4) For the meaning of which sec Gour s 
Law of Transfer I4th Ed) 641-649; 652 661 

(6) NafR)ada v. Mahadee 6 B. 99 (103, 104 ) 
(6) Bhyrub Chunder v. Nuho Chunder 6 w. 
^ .111; itwwpuw V. Swaminaihemt 6 I. 0. 


(M ) 439, Narbada v. Mahctdeer B B, 09 (104)* 
See the subject further discussed in 1 Gonr*s 
Law of Transfer (4th Ed ) 228. 

(7) B. 60(n)C. P.C. ^ ^ 

(8) lla^arav v. Nanarav, 11 B. 628 (688) 
conti'a Ouled) Kuar v. Baneihar 16 A. 871, 

(9) Ramahai v. Oanesh (1876) B. P. J. 188 ; 
Tuffaeul Boosein v Ragkunath, 7 B, L.R. 
187; Bhyrub Chunder v. Nuho Qhuider 6 W. 
R. Ill; Kashee Shuree v. Qanesh Chunder, 6 
W. R. (M. R.) 64; Hoymobutty v . Kergona, ^ 
W.R. 41. 
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though it may not be ascertained and its amount made payable from the profits 
of immoveable property, “and whether the right is enforced against a trans- 
free” or a “ devisee”. But in other respects this rule must be regarded as 
merely supplementary to that enacted in the Transfer of Property Act 
though S. 39 of that Act does not as such affect any rule of Hindu Law. 

989. Transfer in fraud of maintenance. — S. 39 of the Transfer of 
Property Act protects maintenance receivable from the profits of immoveable 
property against fraudulent and gratuitous transfers, But there may be cases 
when that right might be defeated without any redress being available 
under that section. Such a ceise may, for instance, arise where the husband 
executes a will devising all his property to another thereby defeating his widows 
claim to maintenance. Such was the case of a husband who owned a house 
in Bombay which was his self-acquired property. By an agreement dated 
3rd April 1879 he had agreed to give his third wife a room tJierein to live in 
and settled on her a monthly allowance of Ks. 7 whereupon she executed a re- 
lease of even date in favour of her husband renouncing all claim upon his pro- 
perty. On the r/th July 187^h following, he gifted the same house to his un- 
divided sons by his first and second wives. Two months later he died, where- 
upon the plaintiff sued her step sons for the enforcement of her maintenance 
grant. The defendants contested the suit on tlie ground that their father was 
at liberty to give away his self-acquired property. It was held that the release 
was ineffectual to deprive the plaintift of her right lo maintenance which her 
husband could not defeat by any alienation or will without reserving sufficient 
property for her maintenance “ Either the gift was abortive for want of an 
essential provision, or it passed, along with the right of the donor, the 
obligation that he was bound to satisfy. In the one case as well as in the 
other, tlie sons as donees are liable. The widow’s claim ranks next to the 
family debts ” This was the case of a gift inter vivos but in a later case, 
it was pointed out thal tlie result would have been no different if the aliena- 
tion had been by a will. As Sir Lawrence Jenkins, C. ]., observed in another 
case; “ If it was his self-acquired property he could dispose of it by his will 
but not so as to override his widow’s claim to maintenance.” 

990. A transfer made during the pendency of a suit in which a charge on 

specific property is claimed, sof course, subject to the 
Transfer pendente cloctrine of lis pendens enunciated in S. 52 of the Transfer 
of Property Act. (8) 

87 . The right of maintenance or residence may be 
enforce- ^^nforced against all transferees and devisees of 
Able against trans- the property liable to the claim except a bona 
fide transferee for valuable consideration paid 
for a purpose binding upon the claimant, or one without notice 
of the right. 

Synopsis. 

(l) Nature of the right to mainte' (2) Claim against transferee (992). 
nanee (991). 


(1) Navhadi v Mahadeo, 6 B. 99 (108, 109); (3) Dose Thimmamma v. Krishna 29 M, 

Bfimohurn v, Jusooda 2 Agra. 181. 508 following Bamyat Hoosain v. DooU 

(2) Krishna Bao v. Bhagwant Bao^ 2 Bom. Chund, 4 C. 402 (409) P. C. 

L. E. 1082 . 
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991. Analogous-Law. — S. 39 of the Transfer of Property Act which 
protects the right of maintenance against certain transfers does not by reason 
of the saving clause enacted in S. 2 (d) affect the rule of Hindu Law, though 
it covers some of the ground of that law relating to maintenance. The right 
of maintenance and residence against transferees of the husband or of the 
heir has now become crystallized into the following rules : — 

(1) That such right is not a charge upon the estate though it may 
properly by charged thereon. 

(2) That no transfer or devise can be made with intent to defeat tJiat 
right. Even tlie luisband cannot transfer or devise his self-acquired property 
in fraud of his widow’s right of maintenance, though it be to his own sons. 

(3) That even without such intention, the right cannot be defeated by any 
transfer made lo a iransferee without consideration, or to one with notice of 
the right. 

(4) That tlie right may, however, be lost by a transfer made for legal 
necessity or for a purpose binding upon the family in which case the (luestion 
of notice is immaterial. Even a transferee who takes with a notice of the claim 
would hold it free from it. 

f5) That where the property is limited, the transferee is bound to 
enquire whether there is any claim for maintenance or residence, and his 
failure to do so would be tantamount to notice witliin the meaning of S. 3 
of the Transfer of Property Act and of the Trusts Act. 

(6) That as regards residence, if she was living in the family dwelling 
house at the time of her husband’s death, then she cannot be ejected therefrom 
by a transferee with or without notice, unless it is sold for a purpose binding 
upon her, or the purchaser provides for her another residence. 

S. 39 of the Transfer of Property Act deals only with the first 
case W and that only upon a transfer. As the Act is not concerned with 
testamentary disposition of property, it does not state the effect of a devise and 
even as regards transfer, it only protects the right of maintenance from 
which the right of residence is distinct. 

992. Widow’s claim against transferee.— It is settled that the widow’s 
claim for maintenance and residence in the family house may be enforced not 
only against the heir but equally against a donee or devisee. It may, 
in fact, be enforced against all transferees with or without consideration except 
a transfeiee with notice of her claim and not even against him, if he is a 
purchaser for family necessity. Assuming, however, that he is not such a 
purchaser, the question then arises when is the transferee deemed to have 
such notice. From the trend of decided cases it is apparent that the notice 
spoken of in this connection is such notice as is defined in the Transfer of 
Property Act and the Trusts Act. 

Accordingly it has been held that where the transferee purchases out 
of an ample estate there is no need for him to enquire. But if he purchases out 
of a small and insufficient estate, it is his duty to enquire as to what from the 
widow is receiving her maintenance. If he fails to so enquire and purchases 


(1) Yamum Bat v. Nambai 12 Bom. L.R. (2) 8. 3 of Act. IV of 1882, 
1076 (1077, 1078). See Author's comments in (8) S. 3 of Act. II of 1882. 
his Law of Transfer Vol. 1. 8. 637. 
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the estate he will be deemed to have had notice of the fact which he could have 
ascertained by enquiry. (1) 

88 * Maintenance is payable out of and may be charged 
Charge for mainte- on any property of the person personally liable 
for it ; otherwise it may be charged on and is 
payable out of the joint family or inherited property according to 
the nature of the right. 

Synopsis. 

(1) Charge for maintemncc, nature (2) Maintcnamc (jraiUsy duration of 
and extent of (993-995). (996). 

993. Analogous Law. — The (luestion to what extent if at all, mainte- 
nance is a charge on the estate, has been often considered and by no means 
satisfactorily decided in several cases. Prior to the passin^^ of the Transfer of 
Property Act, the word “ charge” was a loose expression used to convey not only 
a definite incumbrance but a fund out of which a claim is i)ayable. liindu 
Law does not discriminate between these two notions of a charge. (^) But tlie 
fact that it provides for maintenance of disqualitied heirs and otliers out of the 
property has naturally led to the view that maintenance must be a charge upon 
the estate. And this view was enunciated in several cases though the contrary 
was equally maintained in others.(^) In 1882, the Transfer of Property Act, for 
the first time, formulated a definition of the term ‘ charge” as akin to mortgage 
and thougli even the Privy Cmincil lias since spoken of the maintenance of a 
mother as a “charge upon the whole estate”, (^) still it is clear from the con- 
text that what their Lordships implied by that expression is no more than that 
it was a burden upon the estate as against the sons and not a charge in the 
statutory sense of the term. Such a claim is, to use the language of the 
Madras High Court, no more than “ a mere equity to a provision ” W and 
whether it is an equitable charge or not, the fact remains that in its effect it does 
not possess all the attributes of a charge as described in the Transfer of Pro- 
perty Act. 

994. This is conceded in the very cases in w'hich maintenance is held to 
constitute a charge upon the inheritance. In 1877 Sir Raymond West had to 
consider tlje nature of the burden created by maintenance upon the estate and 
upon review of the texts and the earlier cases, laid dow n, that such a claim did not 
operate as a charge upon the inheritance unless it was reduced to certainty 
by a legal transaction and that was not a burden on the estate in the hands 
of a purchaser with or without notice for a consideration binding upon the 
family. (®) But in another case, Westropp, C.J., held past and future maintenance 
to be a charge on her husband’s estate in possession of her step sons. (9) The 
nature of the widow’s right of residence in the family dw^elling house was the 
subject of consideration by a Full Bench of the Madras High Court in 1888 when 

(1) Ldkslman v. Satnabhamabai 2 B. i94 Mam/ala v. Dina Nathf 4 B. L. R (O. C.) 27. 

(2) See the authorities set out and discus- following Pran/coonw^rtr v. Devkoonwar, 1 Borr 

sed Per Westropp, G. J in Lakshman v. SaU 404 ; Bhagabati v Knnnilal, 8 B L R. 226. 
yahhamabai 2 B. 494 (603). (6) Ilemangini v Kedarnath, 16 C. 768 (766) 

(S) Ilamachcmdra v. Saviiribai 2 Agra 42 ; PC. 

Lakshman v. Sarasvaiibai 12 B. H. 0. R. 69 (6) KalpagaiJmchi v. (Ian2}athi. 3 M. 

(71); Uolab Koemmr v. Collector 4 M. I A 184 (191). 

246 explained in Lakshman v. Sarasvaiibai (7) Lakslman v. Satyabhamahai, 2 B. 494 
12 B H. 0. B. 69; Quga Ba£e v. Administra- (621) 

tor Ueneralt 2 I. J. (N. S.) 134. (8) Lakshtnan v. SatynbJmuabai; 2 B. 494, 

(4) Nistarini v. Makhan LaU 9 B. L R. 27. (9) Narbada Bat v Mahadee, 5 B. 90. 
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Muttusami Ayyar, J. again, reviewed all the cases from whicli he concluded that 
until 1877, the mother’s maintenance was considered to be a charge on ances- 
tral property. (1) But in its nature the charge was indefinite in its scope, and, 
as in the case of a male co- parcener, a right to carve specific and individual 
property out of a general fund which is the common property of the joirjt 
family.’ Referring then to the right of residence he said, ‘*As to the mother’s 
right of residence in the family house, it is a right inherent in her and an 
incident of her status as mother, and the son cannot arbitrarily eject her from 
it. There is no indefiniteness as to the specific property to which it is refer- 
able” and as the residence of Hindu females in family houses is a fact well 
known in this country, a purchaser was lield not entitled to eject her, unless 
he showed that tlie sale bound that interest. The reason for distinction 
between a jus in re over general funds and a charge on a specific part of that 
fund, did not extend to the right of residence in the family house, and it was 
therefore held with special reference to the mode in which the theory of a 
charge in the nature of an existing proprietary right was developed, that 
“ the equity of a purchaser for value did not extend to the mother’s right of 
residence in specific properly, inz.^ the family house, unless the sale was 
binding on her.” W 

998. But this is an uncertain fact and whatever may be the widow’s 
right of residence, it docs not solve the real difficulty. Is the right to main- 
tenance a charge on the general estate ? If so it must be subject to all 
its incidents as now defined in the Transfer of Property Act. If it is not a 
charge in this sense, but it is a charge in some other and more limited 
sense, then that term will have to be again defined and its incidents set out 
with specific reference to its meaning in this connection. For the present 
it will suffice to state that maintenance is not a charge on the in- 
heritance within the meaning of the Transfer of Property Act, inasmuch as 
it is not secured thereon by any rule of Hindu Law so as to have the same 
effect as a mortgage .(^) But it is a right which is a fit one to be charged 
upon the estate inasmuch as it is one which is a substitute for ownership and 
is in fact closely allied thereto. 

996. Maintenance grants. — The question wliether a maintenance grant 
enures for the life of the grantee, or of the grantor or for ever, depends upon 
the nature of tlie right and claim, the character of the estate, the sex of the 
grantee and the terms and incidents of the grant. A grant by a male to a female 
relation is presumably held to be a grant only for her maintenance and as 
such terminable with her life. But where the grantee is a male, the fact 
that the grant purports to be and is expressly declared to be for maintenance 
does not carry with it any limitation. Such a grant may be perpetual or pre- 
carious. It depends upon its terms. The fact that the grantor is the holder of 
an impartible estate does not limit his right to carve out maintenance 
grants enuring beyond his own life-time. Such is the Babuana grant which 
is a grant for maintenance of the grantee and Jiis family descendible to his 
male descendants, (®) with the reversionary right in the grantor on failure of 
heirs. 


(1) Eamanadan v. Bangmimal, 12 M. 260 

(271) . 

(2) Ttamannndan v. Itancfainmal, 12 M. 260 

(272) F.B 

(8) Shamlal v. Banwa 4 A. 296; liamkun^ 
war V. Bam Data 22 A, 826; Bharatpur State 
V. GopcA Dei 24 A. 160 (168); Digambari v. 


Dhan Kurtmri, 10 0. W. N. 1074; Venkaiam- 
mat V. Atulyappa 6 M. 180 ; Bamamdm v, 
Banyaninial l2 M 260 (271, 272) F. B; 
Jayanii v. Alamelu^ 27 M. 45 (49). 

(4) Sorabjit v Indrajii, 2 A. L J. 720 

(5) Durgadyi v. Bameahwar 86 0 948 P. C. 

(6) Banichahdra v MuHwan 88 C. 1158. 
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80 . A person entitled to maintenance may sue for a 
Suit for mainte declaration of his right, and combine therewith 
^ claim for a past and future maintenance, with 
or without a charge to be created on any property liable to the 
claim. 


Synopsis. 


(l) Scope of suits for maintenance 
(997). 

(Sl) Cause of action (998) 

(3) Limitation (999). 

(4) Provision for maintenance (1000). 

(5) Becovery of arrears (lOOl) . 

(6) Rate of arrears (1002). 


(7) Defences to a suit for mainte- 

nance (1003). 

(8) Defiance of restrictions imposed 

by husband (1004). 

(9j Possession of assets (1005). 

(10) Measure of maintenance (1006- 
1008). 


997. Analogous Law. — Tt being settled that a right to maintenance as 
sucli, creates no charge on any specific properly, it follows that a person entitl- 
ed to maintenance may or may not sue alone for maintenance or he may sue 
that any sum decreed on that account shall be secured by a cliarge declared on 
a specified property out of which it is legally payable. As such a right must 
depend upon the nature of the estate and the claimant’s right thereto, the 
decision of the question must depend upon the nature of the relationship of the 
plaintiff to the party sued. For instance, the right of the wife to maintenance 
against the husband stands on a different footing to the claim of his widow 
iigainst his heirs. And similarly the right of a disqualified heir is to be 
distinguished from that of the junior member of the family of the holder of 
impartible property. In the case of the wife suing for maintenance, the ques- 
tion that arises is whether she has made out a case for maintenance at 
all and at any rate, for a separate maintenance. If she has, then the court i)as 
to consider the further question whether the demands of justice require that her 
claim should be further protected by a charge on her husl:>and s estate. So 
far as this rule is concerned, it is hitended to set out tlie nature of the claim 
that is possible in law. The plaintiff may sue for arrears cf maintenance in 
whicli case the court may have to ascertain the rate at wliich it should be allowed. 
Consequently in a case where this has not been previously agreed upon, the 
proper course would seem to be one for the settlement of the right and a decree 
charging the sum decreed for past and future maintenance upon the estate. A 
mere personal decree for maintenance does not create a charge (^) and is 
subject to all the uncertainties of such a decree. From the fact that main- 
tenance is regarded as arising out of a subordinate co-ownership in the estate, it 
is eminently a case in which the court will charge the estate unless some very 
strong reasons appear to the contrary. 


998. Cause of aotion. — A suit for maintenance by the wife against the hus- 
band will not lie in the absence of any allegation that the husband has refused 
or has ceased to maintain her. In any case the plaintiff must have no means 
for her maintenance. So where the plaintiff sued for maintenance and it 
appeared that she was then in possession of funds belonging to her husband s 
family estate sufficient to maintain her for five years, the court threw out her 


(1) Brinday Badhkaf H 0. 493. 


(2) Pimnabibi ?. ItadhaJcissan 81 0. 476, 
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suit on the ground that no cause of action had accrued to her inasmuch as the 
court could not decree a claim in anticipation of lier wants. It has some 
times been said tliat there is no cause of action for maintenance unless there is 
demand and refusal but maintenance cannot be refused on that account, 

At any rate, the mere withliolding of maintenance is sufficient and it 
amounts to a refusal- 'The (luestion was considered by the Privy Council in 
a case in which tiie j)lainli(f’s failure to prove a wrongful withholding was 
argued as disentitling the plaintiff to maintain a suit but their Lordships 
negatived that contention, holding that ‘ if the defendant had been misled into 
the belief that tiie claim for maintenance was abandoned and had in 
consequence not set aside any portion of his annual income to meet such a 
claim, he would liave had a good defence to the present action. But, without 
some such ground of defence, it is impossible to hold that the younger brothers 
of the defendant had forfeited an undoubted right merely because they were, 
in the first instance, advised to institute a wrong suit and did not claim their 
maintenance, as it fell duc.”(^) In other words, apart from any surprise or 
prejudice to the defendant, the mere failure of the plaintiff to prove a refusal 
or withholding does not imiieril his suit. 

999. But since the denial of a right is a starting point for limitation W it 
is necessary that it should be stated by the plaintiff, 
Limitation. at least in answer to the plea of limitation, since it is an 

established rule that when the defendant pleads limitation 
to a suit it lies on the plaintiff to show that it is in time. If therefore, in such a 
case the plaintiff fails to prove the defendant’s denial within 12 years, then his 
suit would be barred by time. (^) On the other hand, the defendant may 
show that he had denied the right more than 12 years before suit which 
would suffice to defeat the claims otherwise maintainable. 

1000. Provisions for maintenance. — In a suit for maintenance the cause 
of action may arise under the common law or under a contract or provision of 
a will. It is the duty of the plaintiff to state in Avliat right he claims to maintain 
the suit. A widow with a right of maintenance reserved under a will, is entitled 
to contest its factum. Under S. 50 of tlie Probate and Administration Act 
the amount of maintenance fixed by the husband testator himself, if not a 
nominal amount, and not fixed contrary to any provision of Hindu Law, cannot 
be varied by the court. But a widow cannot be deprived of her right of main- 
tenance by any provision in the will denying her right or excluding her by 
devising the property to another. But the husband is entitled to provide for 
reasonable restrictions as to her residence which she is bound to obey unless 
she has “ just cause” to the contrary. So where the testator had devised a 
monthly allowance of Rs. 125 to |iis widow on condition that she lived in his 
houses ‘at Madhupur or Benares” and it appeared that the house at Madhupur 


(1) Dottatraya V . Itakhamabai , ‘Sd B . bo . overruled in Ya^lagadda y. Yarlagaddat 24. 

(2) Jiviv Bamji, B Nar ay anrao y. M. U7 (156) P. C. 

Bamabait 0 B 416 421 P. 0. in which the - (4) Yarlagadda y. ForMj/rtdda, 24 M 147 

point was disposed of even on the asaump* (157) P 0. 

tion that refusal was necessary ; Ambabai v. (5) Art. 129 Limitation Act. 

Bamchandra (1805)6. P. J 44; Parwaii Bat (6) As to ihe law under the Limitation Aoi 

V ChhatrUtSO B. lOU Ba^igu Bai v. Suhaj, XIV of 1862 and IX of 1871 see Jivi v. 

36 6. 883. Bamji 3 6.207(209); Chhaganlal v. Bapubhai 

(8) Narayan Boo v. Eamabai 8 6. 416 (421) 6 6 .68. 

P. G. contra in Motilal v. Kashi 17 6. 46 (7) Brinda v. Badhu^a^ 11 Q. 492 (494). 
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was unfit for human habitation, while his house at Benares was in the 
occupation of his concubines, the court held it to be a just cause on the part of 
of the wife for not complying witli that provision of the will and as her resi- 
dence elsewhere necessitated a larger expenditure, it raised the testamentary 
allowance of Rs. 125 to Ks. 320, making it a charge on the estate. 

Where a charge is created by agreement or will, the plaintiff may 
sue to enforce the charge or abandon it and sue merely for a money decree. 

1001. Recovery of arrears.— It is not in the discretion of the court to 
refuse arrears as it is a legal right and the only discretion it possesses is in fixing 
the amount. It may be recovered for any period not exceeding 12 years. (2) 
In a suit for arrears there is no necessity, though it is advisable, to prove 
the withliolding of the amount. But a formal dema^^'d and refusal need 
not be proved, and failure to prove other withholding or lefusal is of itself no 
ground for refusal to decree the claim unless the defendants can plead and 
prove surprise or prejudice, as that if they had known of the demand they 
would have made provision for its payment W and that from the absence of 
demand, they had reason to believe tliat the right had been waived or 
abandoned as where tlie widow was living with her well to do father out of her 
husband’s family and did not make any demand for a considerable period. 

But where in such a case the plaintiff who Jiad lived with her father-in-law for 
several years liut demanded maintenance only 3 years before suit but claimed 
it for 6 years, the court allowed it for only 3 years on the ground that she had 
been living with her father and had not made any demand before 3 years. (^) 
Adverting to this case the Privy Council said : “ In that case the learned 

judges of the High Court of Bombay admitted that a withholding of mainte- 
nance might be proved otherwise than I)y a demand or refusal, and if they 
intended moreover to decide that non-payment of maintenance when due, does 
not constitute pnma facie proof of such withholding, their Lordships are unable 
to agree with the decision.” A widow cannot release her claim to future 
maintenance. At any rate he who relies upon such release must prove its 
execution in the same circumstances as Avould bind a minor. But a woman 
may waive her claim to arrears of maintenance and a defendant pleading such 
^ waiver must show not only that the plaintiff had agreed to waive her right or led 
the defendant to believe as a reasonable man that she would not claim arrears, te) 

.1002 The court is hound to allow arrears at the same rate as future main- 
tenance. BO) If the widow lias supported herself in the past without incurring 
any debt then there is no occasion to grant maintenance, “ since the right 


(1) Promotho v. Nagendra Bala 8 C. L.J. 
489 (498, 499); 12 0 W N. 808. 

(2) Lahshmiamima v. Subhammal, (1898) 
B.P J. d&7;Amhabai vMamchandrn, (18.^6) B. 
P. J. ii;Pirth'ie Singh v By Koer, 20 W. R. 
ai P. 0 affirming 2 N W- P H 0. R. 170 ; 
Venkopadhyaya v. Kavari. 2 M. H. 0. R. 86; 
Sinthayee v. Thanaka^pudayan^ 4 M. H, C, R. 
188. 

(8; Art* 128 Limitation Act; Venkopadh- 
yaya V. Kavari, 2 M.H C.B 36; Subramania 
V, Kaliani, 7 M.H 0 R. 226; Jivi v. Batnji, 
8 B. 207; Narbadabai v. Mahadeo, 5 B 99. 

(4) MalUkarjuna v, Dutga Prasad, 17 M 
862 0 A., Tarlagadda v. tarlagadda 24 M. 

G. H. C.— 39 


147 P. C. Suhramama v, Mutikamma, 21 M 
L J 482; 9 I 0. 614: Paravatibai v. Chatru, 
86 B. 131. 

(5) Seshnvwia v. S'uhharayi«iu, 18 M 403. 

(6) MotUal V Kashi, 17 B. 46. 

(7) Yarlagadda v Yarlagadda 24 M. 147 
(165, 156) P. G 

(8) Bhyrub v. Nuho Chunder, 6 W.B. Ill ; 
Narbada v. Mohadeo, 6 B. 99 (104) ; Gangabai 
V. Krishnaji’ (1879) B. P. J. 2 ; Annapumi v, 
8wammathar« 6 I. C. (M) 489. 

(9) Suhr .iiiania V. MuihammaL 21 M. L. 
J. 482 ; 9 1 C. 614 ; Manikka v Soubagi- 
ammal, 27 M. L. J 291; 26 I. C. 897. 

(10) Eaghubans v. BhagwanU 21 A 183 
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of a widow to maintenance is one occurring from time to time according to 
lier wants and exigencies ”. But upon this point the courts are at 
variance, since the Madras Court upholds tim widow’s right to maintenance 
by reason of her interest in land while the Calcutta Court grounds it upon 
her necessity, ('h 

1003 Defence in a maintenance suit. — J^esides the usual defences avail- 
able to a defenchnt, a suit for maintenance may be defended on the ground 
that the plaintiff had already received a share of the property in lie,u of her 
right. But the mere tact that the hiisl)and had made a gift of siridhan is not 
equivalent to a provision for maintenance. The defendant may also plead 
plaintid’s imchastity as disentitling her to maintenance and no court 
will decree a claim made by one found steeped in vice at the time of tlic 
suit. Even after the decree the defendant may maintain another suit for 

its cancellation or modification on that account. 'riui question whether 
remarriage is a ground for forfeiture of maintenance has been already con- 
sidered (§ ^73). But it is always a good defence since a remarried woman 
has the first claim upon her liusband for maintenance and she who claims 
maintenance must i)reserve unsullied the bed of her lord. W 

1004. Where tlie husband had left an express direction in his will that his 
widow is to lie maintained in his own house, it is a defence to a suit by the 
widow, who has left that liouse to make a home of her own. She may override 
her husband’s wishes fer a just cause but if she fails to plead and prove such 
cause she will lose her action. It is within the competence of the testator to 
impose suitalile restrictions wlien providing for maintenance and it is upon 
the court to consider whether the restriction is unreasonable or such as it 
should not give effect to. (^0) 

1005. No suit for maintenance will he so long as the plaintiff has in her 
possession an unexpended balance of her liusband’s property, or property 
otherwise inherited as from her father sufficient to maintain her for the 
period for which she claims. Though it is the duty of the wife to live with her 
husliand, and of his widow to live with his family, it is not a sine qua non to 
lier maintenance. Kven the wife may live apart from her husband if driven 
to adopt this course by his cruelty and immorality. And wlu n she becomes a 
widow she is entitled to live apart at her own discretion, provided only she does 
not do so for the purpose of unchastity or for any other improper purpose. 

1006. The measure of maintenance is an ever fruitful source of contest, 
and upon it the courts have not been able to formulate any general working rule. 

(1) Narayan Hao Hamabai, 3 B 415 (9) Bidhti Mukhi y. Satischandra^ 9 I. C. 

P. C; Hamjubai v. S^baji, 36 B- 383. (C) 534 

(2) Lingayya v. Kanakavwia, 36 M, 163 (10) Kankuw Parvaty, (1890) B. P. J. 182. 

followed in XJtharankai v. IJiharanUat^ 30 ('1\) Jiamairati v M onghori, C. 1 j J, 74. 

I C. (M) 897 (12) S'lta JHai v. Itamchandra, 12 Bom.L. K. 

(3) Siddesfiury v. Jannrdhan 29 C. 667. 373. 

(4) Joytara v. llavdiari^ 10 G. 688 (18) Pit thee Singh v liaj Kooe^t 20 W. R. 

(6) Vishnu V. Manjamma, 9 B.108; Daulata 21 P. C 

V. Mtghv 15 A 882: Nagammaw .Virabhadra, . (14) PirLhec Singh v. Baj Kooer 20 W.R. 21 
17 M 392 P.C., Narayan Rao v Bamabait^ B.416 (421) 

(6) Dehi Saran v. Doulata 89 A. 234. P.C. ; Kassurhai v. Shivajiravtt 3 B. 872 ; 

h) Vishnu V. Manjamma 9 B. 108 (contra Bango v. Yamunabai 8 B. 44 disaent- 

(8) Janaka v. Mewr Bam O. 8. C. 12; ed from) Surampalli v. SurampalU M. 388 f 
Kemkoi' v Umia 10 B. B u. R. 381 cmiira Mokhada v. Nundo Lall 28 C. 278 (287) ; 
per Banerji* J. held in Qajadhar v. Kaunsila Siddessury v. Janmrdhan 29 C, 567. 

8 A. 161 on state decisis, his opinion being 
conformity with the tesi^t. 
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Such rules as can be safely deduced from the approved texts and cases have 
already been set out. But so many factors enter into the measure of main- 
tenance that only the faintest indication can be given of what should be 
the guiding principles in awarding maintenance. Where the fund for main- 
tenance is a large estate yielding a considerable surplus income, the question 
does not present the same difficulty as in the case of small incomes where 
the court has to judge nicely between the riglits of those who are to pay 
and those who are to receive tlie maintenance. In such cases the qiiantam of 
maintenance must be fixed witli advertance to all the circumstances of the 
family, the income of the estate, other demands upon it, the relationship of the 
claimant’s husband and his riglUs in the family, the income received from his 
share, the claimant’s income from other sources (^) her immediate and prospect- 
ive wants, her position and fitaiiis in the family ; i\g., whether a motlier or a 
daughter-in-law 5 and other individual circumstances which may enter into the 
calculation of a reasonable allowance. The rate of maintenance' that can be 
allowed to an illegitimate member of a family can be only at a compassionate 
rate. He cannot claim maintenance on the same principle and on llie same 
scale as disqualified heirs and females who have been members of the family 
by marriage. In fixing the compassionate rate, regard should be had to the 
interest of the deceased father in the joint family property and the position of 
the mother’s family. It is not the ordinary practici' of the appellate 
court to interfere with the discretion of the trial court ui fixing the quantum of 
maintenance unless strong grounds are shown for their so doing. It has 
been held that the maximum allowance the widow can get is one-third of the 
income received from her husband’s estate* but this is not the invariabe 
rule and the court has conceded her riglit to receix e the full amount of such 
income. (6) 

1007. In assessing the amount of maintenance, properly awardable to the 
younger brothers of the holder of an impartible Raj, the same princitdes should 
be applied as those on which amounts of maintenance allowances are ordinarily 
determined in the case of Hindu widows. In fixing the proper amount of 
allowance to the younger sons in any impartible Raj, while on the one hand 
the allowance is not to be such as lo cripple the Raj, it must, on the other hand, 
be proportionate to tlie fair wants of a person in the position and rank in 
life of the plaintiff. Regard must be had to the income of the Raj ; to the 
claims of the other members of the family and other expenses whicli the 
defendant has to incur in maintaining his position as a Raja, the legitimate 
expenses that liave to be met by the plaintiff and his sources of other income if 
any. C^) The elements for consideration in fixing the amount of maintenance 
awardable to a widow, are the position and status of the deceased husband and of 
the widow. The court should ascertain the value of the estate with reference to 
the annual income derivable therefrom, and consider the proportionate amount 
payable out of it to the widows including not only the ordinary expenses of 
living but also the amount which she might expend for religious and other 
ceremonies. (8) 


(1) Savitri Bai v. Luxmi Bai, 2 13. 673 ; 
Poorendra v. Hemanga, 86 C. 75. 

(2) Dmobqindhoo v Bajonohiiwc, l6 W* R 
78 ; Nobe Qoyal v Amrii Moyee, 2^ W. R, 428; 
Dovi Persad v. Gmmanti, 22 C. 410; Dalai 
KunwatM. Amlika rrainpsingk, k. 266 
(270) ; Sakvarbcti v. BJiamanji, 1. B. H C. R. 
194. 


(3) Gopalosami v AriincJu’luiiL, 27 M. 82. 

(4) Collector of Madura, v Muin Ilaiualmga^ 

12 M. I. A. 397. 

(6) (la,npi v. Uanpama, (1880) B, P J. 144. 

( 6 ) Madharav Gauqabat, ^ 13 639 , 

(7) Mahebh Parlab Singh v. Dinipal Singhs 

21 A. 232. 

(8) Baism v. Bupsingh, 12 A 658. 
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1008. In a case where a widow is entitled to maintenance, it is better 
to award a fixed annual sum and not a share of the income of the estate; 
though in a proper case the court might assign certain tenants or lands so as 
to facilitate recovery without the periodical pressure of the court. 

®0. (1) A suit by the widow for maintenance must be 

Parties to a mainte- brought against all or any of the heirs in pos- 
nancesuit session of the estate liable to the claim. 

(2i But if the suit be to declare or enforce a charge then 
all persons interested in the estate must be joined. 


Synopsis. 

(1) Necessary parties to a suit for maintenance (1009). 


1009. Analogous Law.- The nature of tlie claim made must determine the 
l)ersons arrayed as defendants If tlie suit is to enforce a pre-existing.' charge 
then the rule as to the joinder of parties laid down in O. 31, K. 1 of the Code of 
Civil Procedure sliould apply. If, on the otlier liand, the suit is for maintenance 
to be charged upon the estate, even tlien i)eisons interested in the estate 
should be made parties But if the suit relate merely to a money claim, then 
the plaintiff is entitled to sue any one through whom he can reach the estate 
ultimately liable to his claim. If, for instance, tlie claim is made against the 
joint family, then a suit miglit be instituted only against the manager who 
represents it. But in point of law the plaintiff is not bound to implead all 
persons equally liable to her claim though they will be all liable to con- 
tribute, (^1 and may if so desired by the defendant, be impleaded as party 
defendants. 

@1. (1) A decree for maintenance must fix dates for the 

Maintenance periodical payments of the amounts decreed, 

‘*®cree. giving directions for its execution and where 

it is charged on any estate, it must contain directions for a sale 
of the property charged, so far as may be in accordance with 
O. 34, Kr. 4 and 5 of the Code of Civil Procedure. 

(2) A decree charging any property for maintenance may 
be executed in accordance with the law regulating the enforce- 
ment of a charge. 

Synopsis. 


(1) Form of decree for maintenance 

( 1010 - 1011 ). 

(2) Alteration of amount fixed by 

decree (1012). 

(3) Merely declaratory decree im- 


proper (1013). 

(4) Maintenance without charging 

estate (1014). 

(5) Charge decree (1015). 


(1) Jhnnna v. JRavi Sorup, 2 A. 777. maintenance charge and as such only the 

(2) Rmvehandra v. Savitri Bai, 4 B . H. eldest brother need be sued, which is oontraty 
0. U. 7d; explained in Nistarini y Mahhanlaly to 0. 84, E 1 of the Civil Procedure Code* 

9 B L. R. 11 (27). But the case is one of (8) Umvehandra v. SavUri Bait 4 B. H. 
doubtful authority for it afisumes that C. R. 78. 
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1010. Analogous Law. — A decree for maintenance differs from an ordi- 

nary money or mortgage decree in that it provides for the 
.Form of decree. satisfaction of a periodically- recurring right, and is as 

such, executable from time to time. It must be self- 
contained and provide for every contingency of satisfaction and non-satisfac- 
tion, partial and complete, and where it is charged on any estate it must 
provide for its sale in case of non-payment of the amount thereby charged. 

1011. The following form should suffice in ordinary cases : “ This suit 
coming on this day, etc., it is hereby declared as follows 

fl) That the defendant do pay to the plaintiff the sum of Rs. 50 on 
or before the 15th day of October lOlO and thereafter the same amount every 
year on or before the same date during the life-time of the said plaintiff or 
until the further orders of this court. 

(2) 'riiat the defendant do also pay Rs. on account of the arrears 

of maintenance on or l)efore the date aforesaid and if the said payment be 
delayed then the amount so due sliall carry interest at G per cent per annum 
until payment. 

(3) That as a security for the due discharge of the said amounts 
hereinbefore ordered to be paid by the said defendant to tJie said plaintiff, the 
undermentioned property be and is liereby charged and will continue to be so 
charged till it is discharged by an order of tliis court. 

(4) That in the event of the defendant failing to pay all or any 
portion of the said amount hereby cliarged, the plaintiff shall be entitled to 
apply for a decree absolute for sale of the property so charged and he may so 
apply from time to time as the occasion may arise on each default being made 
in payment of the amount of maintenance hereby decreed. 

(5) That the defendant will provide suitable residence to the plain- 
tiff in his family-house, and should the plaintiff be for any sufficient reason 
dissatisfied with it, she will be entitled to demand from the defendant another 
suitable residence, or in lieu thereof, recover Rs. 36 per annum in addition to 
the sum hereinbefore fixed for her maintenance which shall be deemed to 
be enhanced to that extent for the purpose for recovery from the property 
charged. 

1012. It has been suggested by Parsons, J., that in “ decrees where 
maintenance is awarded, courts should insert words which would enable them 
on application to set aside or modify their orders, as circumstances might 
require, and in such cases the remedy would be tlie more appropriate one by 
application under the leave reserved." But it is sulmiitted that this is a 
course, which if adopted, would detract from the finality of a decree, and would, 
on the other hand, be a standing invitation to contest it, every time that it 
comes up for execution It would unneessarily delay recovery, and it may 
neutralize its effect upon the parties who are presumed to abide by its 
terms till it is set aside or modified in a separate suit whicli the contestant 
might otherwise never institute. 


(1) Qopiha Bai v, Datiraya, 2i B. 886 (890), 
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1013. There cannot be a decree merely declaratory of the plaintiff’s right 
of maintenance without determining ics amount. Even where the plaintiff 
sues for such declaration the court as a court of equity is bound to enquire*^ 
into and afford the plaintiff adequate relief. W Tlie decree which merely declares 
the right of maintenance is not capable of execution. ^2) q"he court should 
discourage a multiplicity of suits for the maintenance of one person and should 
if possible, make a complete decree providing for past and future mainte- 
nance. (3) 

1014. Maintenance decree. — A decree for maintenance without charging 

any estate may b(‘. executed in the manner of an ordinary 
Without charging an money decree. It creates no priority over other similar 
estate. decrees. Such a decree becomes executable from time to 

time as tlierein provided and if it fails to specify the dates 
of payment, as where it merely awards payment “ of Rs. 36 every year ” the 
decree being dated 7th September 1865, then tliat amount would be payable on 
the 7tli September of every year : The decree was as to each year’s annuity, 
to be regarded as speaking on the day upon wliich for that year it became 
operative, and separately for each year.” In other words, such a decree is a 
composite decree comprising as it does annual decrees for payment of specific 
sums, and if thereffjre there is no execution for any numl)cr of years, it would 
nol bar execution of tlie decree for subsequent years. (^) 

1016 Charge decree. — As regards a charge dexree it must be framed in 
accordance with the provisions of S. 100 of tlie Transfer Property Act and 
(). 34, Kr. 4 and 5 of the Code of Civd Procedure. 

Such a decree is little distinguishable from a simple mortgage decree. 

©2- A suit for a declaration of a n^ht of maintenance 
Limitation for uiust bc brought within 12 years from the time 

recovery. wlicn the right is denied, and a suit for 

arrears within the same period from the time when the arrears 
are payable. 


Synopsis. 

(1) Limitation for mits for arrears (3) Glahn for arrears {10\9). 

of maintenance (1016). (4) Suitoji contract (1020). 

(2) Starting point (1017-1018). 

1016. Analogous Law. — The limitation for maintenance suits is subject 
to Articles 128 and 120 of the Limitation Act which allow 12 years for a 
suit for arrears of maintenance ” from * when the arrears are payable ” and 
in a suit for a declaration of a right to maintenance the same period from 
‘‘ when the right is denied.” 


(1) 0. 7. R. 7, C. P. 0., Nistarini v. 
Mukhun Lall 17 W. R. 4S2 (439) : Eshan^ 
chuti4$r V. Shainci' Churn 11 M. I. A. 7 ; 
MohavL7ned /ahoor Ah w. Untta Koer, 7 M. 1. 
A 468. 

(2) Venkamtna v. AUammat 12 M. 183. 
(8) Per Westropp 0. J. in Lakshman v. 


SaiyabJmnabai , 2 B. 494 (497 498) followed 
in Vishnu v Manjommat 9 B. 108 (110). 

(4) Lakshvii Bat v. Madhavrav, 12 B, 66 
(67). 

(6) Ashutosh V. Lukhenumio, 19 0. 189 
F. B. 
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40i7 Limitation.— A suit for maintenance contejii plated in Articles 128 
and 129 of the Limitation Act may he a suit for a decla- 
Starting point. ration of one’s rij^ht to maintenance, as well as for 

the rt^covery of arrears. In either case, law allows 12 
years for the suit but the starting point in the second case is most material. 
That point is reached only when the right is denied and not wlien it accrues. 
For instance, the widow may acquire a right to maintenance on the death of 
her husband, but limitation does not commence to run against her as from that 
date. She may not care to put her right in suit or slie may liave other means 
of maintenance in which case her suit would l)e tin own out as premature, as 
was the suit of the lady who had in her possession funds sufficient for her 
maintenance for five years on the ground that the court was not in a position 
to forecast events or to anticipate the position of affairs five years later. 

1018. It will be noticed that limitation counts only from the moment of 

refusal. Now since there *may be a demand witlioiit refusal, and a refusal 
without d(*mand, the fact that is material is not so much tlje demand as the 
refusal. l>ut since ordinarily a refusal implie^s and is preceded by a demand, 
the two together contribute the plaintiff s cause of action. The denial of the 
right must be umiualified. Mere non-pa^mient is not such a denial and it 
does not entitle tlie claimant to sue. ^^1 Her right to maintenance is one 
accruing from titne to time according to her wants and exigencies. I'he fact 
that she had not received it for some time does not prejudice her when her 
wants and exigencies oblige her to demand it. A statute of limitation 

might do much harm if it should force widows to claim their strict rights, 
and commence litigation which, but for the imrpose of keeping alive their 
claim, would not be necessary or desirable.” 

1019. Claim for arrears. — Thougli the period of limitation for mainte- 
nance commences from the date of refusal, thai for arreai's counts from when 
they were payable, and since they are ordinarily and presumably payable every 
year, it follows tliat arrears for twelve years may always be recovered if they are 
otherwise recoverable, even if a suit for a declaration contemplated in 
Article 129 be l)arred. A decree declaring a p('rson’s future right to 
maintenance must d^^clare the sum recoverable periodically and it may then be 
executed at any lime witliin 12 years. 1®) 

1020 Suit on contract. — The larger limitation prescribed in Articles 128 
and 129 of the Limitation Act has been held to apply only to a suit instituted 
on the basis of Hindu Law and not to one instituted on the basis of a con- 
tract for maintenance which would be subject to the sliorter limitation pre- 
scribed in Article 115 or 120. 1^) 


(1) DatMaraya v BtikJmtabai , 38 B. 60. 

(2) Narayan Ran v Ramabai, 3 B. 416 
P. C; Yarlagadda v. Yarlagodda, 24 M. 147 
P. 0. 

(8) Puma Bibee v. Radha 31 G. 476 (479). 
(4) Narayan Rao v Ramabai 3 B 416 P.C; 
Siddesmry v. JanardJian 29 0 667 (668) 

(6) Narayan Rao v. Ramabai 8 B 416 
(420) p. a 

(6) Venhopadhaya v. Kavari^ 2 


86; Sinthayee v Thanakapudayen 4 M.H.O K. 
188; Jtvi V Ram jit 3 B 207; Narayan Rao v. 
Ramabait 3 B. 416 (420) P.C.; Siddesswy v. 
Janardhon ,'IS) C. 667 (672) contra Jeewunv, 
Puttooy (1871) P. R. 67 was wrongly decided. 

(7) Ratnamasari v. AkilandavmvaU 26 M 
261 (313) F.B 

(8) Nareudra v Nolimit 26 I C. (C.;) 939. 

(9) (jirja7iund v. Sailajanvnd, 23 C. 466 
(638, 664). 
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CH/XPTER VlII. 

The Joint Family. 

1021. Topical Introduction. — It has been already seen (§§ 27-28) that the 
primitive social group was tlie patriarchal family in whicli the father owned all 
the members and things comprised in tlie family. There was then no distinction 
between his wives, sons and slaves and his cattle. They were all equally his 
proi)erty. 

1022 The next stage was reached when the patriarch, instead of being the 
proprietor of them all, became their representative. This altered conception of 
familial rights necessarily involved recognition of some rights in its component 
members. When this stage was readied, the patriarchal family became the 
joint family. In tlie one the patriarch possessed all the rights, the other 
members had neither any individuality of their own, nor possessed any capacity 
to possess any rights or properly. In the other, the members had acquired rights 
to the same extent as the patriarch lost tliem. Both in India as in Rome the 
primary social unit was the family. In both places the father originally 
exercised the power of life and death over his children and dependents. All 
their acquisitions lielonged to liim. But the filial revolt against this paternal 
mastery had the inevitable result of curtailing the proprietary privileges of the 
parent. “A certain qualified and dependent ownership had always been recog- 
ni;^ed by the Roman Law in the perquisites and savings which slaves and sons 
under power were not compelled to include in the liousehold accounts, and the 
special name of this iiermissive property, peculium, was applied to the 
acquisitions, newly relieved from imtria 'potestas!' (^) 

1023 The secularization of law and the speedy growth of individualism 
fostered by the establishment of free institutions, very soon made the 
joint family system and its allied institution a memory of the past. But 
in India the growLli of individualism was halting owing to the per- 
sistence of sacerdotal authority and its alliance with temporal power. 
In Rome the early secularization of law led to its development. In India 
its merger with leligion has paralyzed its growth. As such, the joint family 
system in India of to-day is tlie survival of a ruder age for which no jiarallel 
now exists in the western countries. But at one time, some two thousand 
years ago, sucli families were a part of the social system of many ancient 
peoples, in wliicli the father or the manager wielded the same power over the 
junior members of his household as the father or the manager of a joint Mitak- 
shara family possesses at the present day. He could modify their personal 
condition at pleasure ; he could give a wife to his son 5 he could give his 
daughter in marriage ; he could transfer them to another family by adoption. 
And this is all that the Hindu father can do today. Similarly, as regards the 
right of property the modern Hindu Law bears close analogy to the laws of 
ancient Rome. Under both these systems the father or the manager possesses 
certain rights both over the person and the property of the other members of 
the joint family. His rights over their persons entitle him to act as the 


(1) Mttioe’s Ancient Law. p. HI, 
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guardian of all minor males and all minor females except as regards their 
pecxdimi or stridhan. ?Ie arranges for their marriage and provides them witli 
maintenance. He may, subject to the rules already set out, gi\e away his 
son in adoption and thereby terminate his interest in the joint family, 

1024. As regards their property he is entitled to manage it, represent 
them in suits, incur debts and transfer the joint property for tlie purpose of 
family necessity. 

1025. In the original conception of a joint family, the family would con- 
sist of the aggregate of individuals, without reference to their relationship. But 
in course of time it became limited to those wlio were born therein or who 
became its members by affiliation or marriage. The menil)ers of the family 
will necesscirily fluctuate from time to time, not only added to by births and 
diminished by deatlis, but added to by marriage and adoptions and diminished by 
the same process. The members of this fluctuating body are, liowever a cor- 
porate body with a traditional head and manager who exercises over them his 
modified pniria potestas and is the luotector of its women, the guardian of its 
infants, and the representatix e and accredited spokesman of them all. 

1026. The strength of the joint family lies in the joint family property. 
Without such property a joint family is conceivable hut then its jointness would 
have no meaning, since such families may possess certain personal rights in 
common but they are comparatively of little account. The importance of a 
joint family, therefore, lies in the fact that it possesses all its property in com- 
mon. As such, members have mutual rights and obligations witli reference to 
it. Bin while llindu Law postulates and presumes the existence of joint family, 
it does not either postulate or i^resume the existence of joint family property, the 
result being that where a member of a joint family sues another in respect of any 
property admittedly in possession of the family, he starts witJi no presumption 
in his favour as to its joinlness. If he alleges it is joint he must i)rove it. But 
here the fact that he is a member of a joint family may assist iiim. For it may 
be tint he is unable to prove that the i)ropcrty is joint by any direct evidence. 
In that case if lie establishes a nucleus of joint property, tlien, another rule of 
Hindu Law would again come into play, namely, that whatever is acquired 
with the aid of joint funds becomes joint property. 

1027. The law of joint property and partition fills an important, though 
diminishingly important, place in Hindu Law. It has been tlie subject of pro- 
longed controversies and many of its points have not even yet emerged from 
that cloud land. Bui. the differences themselves have not become crystallized 
into distinct principles so that there is no difficulty in stating in a codified form 
their leading principles. Both the terms “ joint properly ” and the “ right of 
survivorship ” do not belong to Hindu Law, but have now become an integral 
part of it. They are terms applicable to the English real property wJiich fur- 
nished to the early European writers apt analogies drawn from their own 
system. In course of time the analogy was forgotten and the singularly 
inappropriate terms such as ‘ joint tenants’ and ‘ tenants in common” began to 
be used as if they were a part of the Hindu system. It is, of course, v/ell known 
that under the feudal system, which still prevails in England, all land belongs 
to the Crown and the utmost that a tenant is capable of holding is a tenancy 
in freehold. But in India, land may be and is usually held, by private owners. 
Consequently, when an English lawyer speaks of a ‘‘ joint tenant ” or a 
“ tenant in common ” of land held by several owners, he is merely using an 
expression not to define the extent of his right in the land but merely to define 

G. c.— 40 
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its incidents. There is, of course, much in common between an English joint 
tenant and a H indu co-t)arceiier, since while they differ as to tlie mode of their 
creation, tlicy closely correspond as to the m<xlc of their enjoyment and 
devolution. h"or instance, (1 ) — the estates held under both are of the same 
duration, or nature and quantity of interest, (^)--joint tenants as well as 
co-parceners are both entitled to possession over the wliole of the joint 
property, and (3) - if one member dies, his right passes to the rest by survivor- 
ship. The beneficial acts of one of them respecting the joint estate enure 
equally to the advantage of all. 

1028. But here the analogy ends. For while the joint tenancy can only 
be created by a deed or will, it is one of the modes for destroying the Hindu 
co-parcenary which can only arise by birth. Then again, while the interest of 
a joint tenant must extend over the whole with equal intensity, it is the 
very reverse in a Hindu co-i)arcenary where the quantity of interest is ever 
fluctuating with the births, adoptions, renunciations and deaths of other 
co-parceners. Since a ioinl tenancy is created by a deed or will, it may be 
created in favour of two strangers, whereas such a thing is impossible under 
Hindu Law. 

1029. Analogies drawn from the English Law of Heal Property are apt to 
be misleading, and however useful they might have been at one time to grasp 
the leading principles of Hindu co-parcenership, they belong to two different 
systems which are botli radically different in their inception and effect. For 
instance, the tendency of h'nglish Law is towards separation of property and 
interest, whereas that of the Hindu Law is towards joinlness, so that wdiile the 
moment the tliree unities of title, time and extent are destroyed, the joint 
tenancy becomes a tenancy in common, whereas under Plindu Law an estate 
separate in the hands of the father immediately becomes joint upon its 
inheritance by his sons. 

1030. Again, the wife and children of the joint tenant have not any right 
of maintenance which is accorded to the wife and children of a co-parcener. 
And the. fact is, that ajjart from tlie common attributes already stated, they 
have nothing else in common. But the terms "‘joint tenants ” and tenants 
in common ’’ have unforiimately become loo deeply imbedded into the Anglo- 
Indian Law' to be altogellier ignored, though their constant misuse is apt to 
engender confusion in understanding the meaning of legal concepts which now 
require no nemonic aid for study. 

1031. The joint family is at times spoken of as a corporation but it is 
only a cor[)oration in the sense that it has a perpetual existence, but a 
corporation is a creature of statute, while a co-parcenership is a creature of 
common law. The corporation, as such, is a juridical person, having a 
collective existence and rights So is a co-parcenership. But there the 
analogy ends. A corporation is subject to fluctuations in its membership due to 
other causes than a co-parcenary body. Any one may join a corporation I 
but no one can do so in a co-parcenary which is an aggregate of relations born 
and to be born into the family. Again, a member of a corporation cannot 
dissolve it at will, which a co-parcener may do by forcing a partition which is 
acknowledged to be his vested right. 

(1) Ohuckun Lall v. Poran Ohunder 9 28 M Sii (845). 

W. H, 488 (484) ; Sokkamdha v Sokkafiadha, 
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1032 . Similarly, the manager of a joint family is often spoken of as a 

trustee. So Piiear, J., in one case said : “ It appears to me tliat the joint 

family is, as regards the enjoyment of the joint property, a single entity. As 
long as the members, who have, what may be termed, vested interests in the 
property, choose to conLinue in a state of commensality and in joint fruition 
and enjoyment of tlie profits of the property, they cannot be said to possess 
individually, any several proprietary right other than the rigJit to call for parti- 
tion —a right which they may alien. For proprietary purposes, they exist as 
a whole somewhat in the character of a corporation. Tliey manage the 
properly together, and the karta is but the mouthpiece of tlie body, chosen and 
capable of being changed by themselves. The family may in this respect be 
likened to a committee with the karta as chairman. No doubt in practice, 
the members of the family often do leave pretty nearly everytliing in the 
hands of the karta and under his control, but this is in most cases the result 
of the respect which seniority in age and generation is apt everywJiere to 
engender, and most especially in the case of a Hindu joint family where it 
takes place, it is a willing abdication of personal care and supervision. It is 
not a distinct agency or delegation of a separate authority: each member may 
still, at times, interfere if he cliooscs. And he may always insist upon division 
if . he is dissatisfied with the management. Even where tJie members of the 
family apparently leave the most unrestricted power in the hands of the karta, 
it is, I believe, usual to hold a lainily conclave at least once in the year to 
confirm and approve of what the karta has done, and to discuss jointly wliat 
should be done hereafter as to the family affairs. ” And so Lord Lindley 
delivering the judgment of the Privy Council in a case held, that the manager 
was not the agent of the ineml)ers of the family so as to make them liable 
to be sued as if they were the principals of the manager. The relation of such a 
person is not that of principal or agent, or of partners ; it is much more like 
that of trustee and cestui quo trust.'' 1^) 

1033 . But this was, again, merely a simile and it should not be pushed 
too far. As will be presently seen, the joint family possesses peculiar incidents 
of its own and its manager similarly possesses certain rights and powers 
which are in some respects tlie survival of his plenary powers, whicJi he 
enjoyed in the patriarchal age, which in so far as they have been curtailed by 
the growing rights of the junior members, they may be at times tliose of a 
trusteje, guardian and even an agent ; but his complex powers cannot be more 
compendiously described otherwise than by setting them out in detail. 

1034 . Both the Mitakshara as well as the Dayabhag families are joint 
and have coparceners. But Ibeir incidents differ. I'or instance, while the 
Mitakshara coparcener is entiled to the right of survivorship, no sucli right can 
be claimed by a Dayabhag coparcener. This is again indicated by the borrowed 
phraseology of English law, the one being designated joint tenants and the 
other, tenants in common. Again, the right of the Mitakshara coparcener 
arises on his byili, while the right of the Dayabhag coparcener arises on the 
dea th of liis father. leading to far reaching results as regards the right of the 
father. UndeFthe Mitakshara law he is merely a manager of the joint estate 
and his rights are limited by those of his son and other co-parceners, wJiercas 
under the Djiyabhag the father is the ateolute owner of all his estate whether 


(X) C^uckun Lall v. Poran Ghun^er,^ (2) Anmmalai v. Murifgt.^a, 26 M. 6Xi 
W. E. 188 (iBi); to the leame effect, Uani (558) P. 0^ to the same effect, Sahu Ham v. 
Sd/vmk V. Narayan, 7 B. 467. Bhup Singh, 89 A . 487 (447, 448) P. C. 
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self-acquired or ancestral, and he can deal with it in any manner he likes 
irrespective of the consent of his sons. (^1 Again, the vested righi of the Mitak- 
shara co- parcener entitles him to call for the partition of liis share, but the 
Dayabhag son having no vested interest in his patrimony, has no right to 
any partition against his father, wlio, may, liowever, make a partition ’f he so 
chooses, and in that case he is entitled to a double share of the son. 

1035. Again, since the Dayabhag father is the owner of his estate he is 
entitled to ttansfer ov be^jiicath it to any one he likes l)y his will. (2) Then as 
regards tlie extent of tlie co-parcener’s right, wiiile under tlie Mitakshara, it is 
distributed over the wliolc estate, that under the I)ayal)hag is restricted to tliat 
fraction of the properiy whicli lie would get on partition. In other words while 
the share of the Mitakshara co- parcener is neither fixed nor defined, that of the 
Dayabliag co-parcener is botlu On tlie death of the fathci: the right in the one 
case passes to the son liy survivorship, in the other case by inheritance or devise. 
On tiie death of tlie father the sons may call for a partition or remain joint. In 
that case the co-parccnary will lie subject to the rules applicable to the 
Mitakshara co-parcenary as regards its management and the rights of the 
manager and the co-parceners inter se, (4) with this difference that while the 
right of the Mitakshara co-parcener to alienate liis share for value is not uni- 
versally conceded, and his right to alienate otherwise is universally denied, 
the Uayalihag co-parcener .having Ins share fixed, is free to devise or transfer 
it for or without consideration. He may further sue or be sued individually 
in restiect of liis share. JUit lie cannot, witlioiit partition, aptiroprialc any 
portion of it to his exclusive use or enjoyment. 

1036. The law of joint family may be classified under four heads: (/-) — 
llie joint family, its constitution and propeily, b?;— the rights and duties of its 
manager (u/j-the rights and duties of co-parceneis inter se, and in 
relations to strangers. 

It is discussed in this order in the seiiuel. 


©3 

Issue’* defined. 


Issue ” of a person means and 
son’s son and son’s son’s 
descent, or valid adoption. 


includes his son, 
son by legitimate 


1037. ^ Analogous Law.— Hindu Law regards the son, the son’s son and the 
son’s son s son as in reality the same person in different bodies. (^) As such 
the three take by their birth the wealth and the spiritual debts of their three 
ancestors. As will he seen in the sequel this liability is by a special rule of 
limitation new limited to the grandson. But the term ''yiitra is nevertheless 
used in the Sanskrit texts in that generic sense as comprising the next three 
male descendants. In tins chapter this term lias been eschewed as liable to be 
misunderstood. But its definition here is intended to obviate misapprehension 
of the texts quoted. 


(1) Dharma v. Ainulyadhaut 83 C. 
1119 (1124). 

(2) Behendra v Brojendra, 17 C. 886. 

(8) SoorjettK^ibey v. Denobnndoo, 6 M. I. A. 
826 (668); liajkisliori v 1 C. 27 P. C; 

81ieo Soondary v Pirthee Shight 4 1. A. 


V. pyofi Mohan, 18 
W N ' 8B2^ ■ 9 0 

468 H- I-- (2nd Kd.). pp. 467, 
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@4. (1) Ancestral pioperty m^ans property which a person 

Aacestral property. inherits from his father or father's father or 
defined. father’s father’s fatheT ; and 

(2) all property acquire^ out of. the income of such property. 


Synopsis. 

(1) Texts on 'ancestral property (3) Propet tv inherited from father, 

(1038). etc. (1042). 

(2) What is ancesiral piopcrly iXQ^O). if) Jccfettous to .such property 

1044). 

1038. Analogous Law. — Tlie following texts bear on the question of 
ancestral property ; — 

YaJnaYalkya The ownership of father and son is co-equal in the acquisitions 
of the grandfather, whether land, settled income or moveables. (^) 

Mistakshara ; —Therefore it is a settled point that property in the paternal or 
grand paternal estate is by birth, although the father ha\e indet endent power in the 
disposal of effect s other than immoveables, for indispensable acts of duty and for purposes 
prescribed by texts of law, as gift through affection, support of the family, relief from dis- 
tress and so forth But he is subject to the control of bis sons and the rest in regard to the 
immoveable estate whether acquired bv bimself or inherited from his father or other predeces- 
sor, since it is ordained. ('^) Tbf ugb immoveables or bipeds have been acquired by a man 
himself, a gift or sale of them should not be made without convening all the sons. They 
who are born, and they who are yet unbegotten, and they who aie still in the womb require 
the means of support ; no gift or sale, should therefoic be made. 

1039. The second clause stales llie general rule that accretions and 
acciiinulalions follow the corpus. Acccbsomim sequitur sum ptmcipale, But 
this rule may be varied by ciistoin. (h; 


1040. What is ancestral property. — The term “ancestral property” is 


(1) Property inherit- 
^ from father, etc. 


a technical term and bears a si)ecial meaning as denoting 
only sucli property as a j)erson inherits from bis father, 
father’s father and father’s father s fath(‘r. (7) But he 


must acquire it by descent, and not by devise or a gift inter vivos. Property 
so acquired would be the donee’s or devisee’s self-acquired and not ancestral 
property. (®) It is not necessary liiat the property wliicJi the son acquires from his 
ancestor should be “ ancestral ” in the hands of the latter. I'or it may be his 
own acquisition, or it may have been acquited by him by descent or devise. 
The ipode of its acquisition is immaterial except for tlie purpose of his own 
enjoyment. The position is then tliis. A man may i)ossess property, partly 
inhej;ited, partly devjsed and partly his own ^separate accfuisition. As to the 
first, his riglit of disposition is controlled by his issue, since it is Ins ancestral 
property- As to tlie second, his issue have no vested right and the property 
though it may have l)een acquired from Jiis ancestor does not by reason of the 
mode of his acquisition bear upon it the impress of “ancestral property.” It is 
so long as he is alive his, self-actpiisition, and as such indistinguishable from 
his property of the third class which is the product of liis own unaided industry. 
It will be thus seen how all property in tlie hands of a Hindu has a constant 


( 1 ) 

(?) Colebiooke translates it as ''paternal 
or ancestral’ which is wrong, as the word 
used is 'Pitamaba*, i*e , grandfather. Jmnna 
Prasad V. Pam Partap, 29 A 667 (669; 

(8) Vyas. 

Mit L-1.27. 

(6) Umrithnath v. Ooureejuith, 13 M. LA, 
5i2 (646); Sudammd v. Hocfjoo^ 11 W.R. 436; 


Kriahnappa v liamasivamy 8 M H C E 26 

(6) Naioabuddin v Kami, (1901) P.E 12. 

(7) Attar Singh v, Khakur Singh, 86 C. 
1089 P. C.; Venkata v. Court oj Wards 28 M, 
388 p (j \ fUshmonalli v. (laiujadaer, (1917) 
Pat, 366. 

(8) Jug Mohan Das v. Mangal Das, 10 B 
528 (654, 678). 
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tendency to become ancesLtal property, and the only means of preventing it 
from assuming that character is to gift or devise it, while it remains a separeite 
property. 

1041. There is, however, another possibility for the ancestral property to 
lose its character, which it does when it is not inherited by the son, grandson or 
great grandson, but by or througli a female, a collateral, an uncle, a brother, 
nephew or the like. So properly acquired from a mother's father or mother’s 
/'grandfather is not ancestral property W In such cases the property though 
obtained by descent Is in the hands of the heir — his separate property, Sanskrit 
text writers speak of the former as Ai^ratihandh, or unobstructed property, and 
of the latter as Sapmtib mdk, or obstructed property, implying that in the one 
case the heir lias a vested interest, while in tlie other it is merely contingent 
and dependent iip'on the failure' of issue. These terms will be further consider- 
ed in the sequel. 

1042 For the purpose of ancestral property it is immaterial whether the 
issue was born before or after its acquisition by^ descent, provided that it 
vested in him some time. But as regards the father’s separate property, if the 
son predeceased tlie lather it would not be ancestral property in the hands of 
his heir. This may be illustrated by the following case :--A father with 
f two sons A and B had self;;;j\cquired property. A predeceased his father 
leaving a widow, and utioii his father’s death B took the property. A's widow 
claimed maintenance' out of it as ancestral property. The Court admitted 
tliat in any qutistion between B and his sons, it would be ancestral property. 
But it was not so as regards A, During his life-time the property was 
absolutely at the disposal of the father. As regards A, it was neither ances- 
tral nor co-parcenary property, and on his death his widow had, ao higher 
claim over it than her husband. Iler rights were not enlarged by its 
change of character when it reached the hands of B. (*^1 But suppose in 
this case, the property in the hands of the father had not been his self-acqui- 
sition l)ut ancestral proiierty, then the widow’s claim for maintenance would 
have stood upon a higher ground, for her husband would then liave luid a vested 
interest in his father’s property of which he could have forced a partition 
even during his father’s life-time. 

1043. Secondly, any accretion made to the ancestral property becomes also 
ancestral, though this rule is held to be subject to ci^tom- 
(2) Accretions to ary law in the Punjab But such accretion must be made 
such property. with the aid of ancestral property. If it is so acquired, 
n becomes incorporated with the ancestral property 
and the son acquires equally a vested riglit* thereto, whether he was born before 
or after the accretion is made, The question what aid ” the ancestral 
property should give so as to make all acquisitions made accretions to it, has 
been considered in several cases in which it is laid down that it must be 
material and not merely nominal. (®) The mere fact that a person had received 
his general education out of the ancestral funds is not enough to make all his 


(1) Qv/rumurthi v. Gurmmual, v. 32 M. (6) Our Gharanlal v. Badri Naraiut 17 

86 (88). A. W. N. 187; Sufa Chund v. Htmraj, (1869) 

(2) Jamna Prasad v. Ram Partap, 20 A. P, R. 69. 

667 (669). (7) Jugmohan Das v. Mangal Dast 10 B. 

(3) Jan/a V Nand Ham 11, A. 194 (198) F B. 628. 

(4) Dm Pershadv- Ounwanti, C. 410 (8) Pam-Pershad v. Sfmehurn, 10 M, I, A . 

(416). 490(606). 

(6) Natoabuddin v. Kamu (1901) P. R. 12. 
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subsequent acquisitions ancestral. (1) So the Privy Council denounced as a 
startling proposition of law “that if a member of a joint Hindu family receives 
any education whatever from the joint funds, he becomes for ever incapable of 
acquiring by his own skill and industry any separate property. ’’ (^) 

Such accessions ordinarily comprise properties purchased out of the 
income received from ancestral property. 

But ancestral property recovered by a person as by repurchase from a 
stranger loses its character as ancestral property in accordance witli an express 
text of the Mitakshara. 

lOM In one case, one Paras Das, the head and manager of a joint family 
banking business owning a large amount of joint ance'stral property, sued for 
the recovery of certain property which lie claimed to inherit by collateral 
succession. He borrowed some Us. 9,000 out of the joint fund for the expenses 
of the litigation, but this money he repaid in the course of a year without 
interest. The litigation ended in a compromise in favour of tlie manager, and 
the question being raised tliat the property so acquired had b(‘come an accre- 
tion to the joint property of tlie family, the court held that it was no accretion 
merely because the manager had utilized a portion of the balance of the 
family’s banking business which would have otherwise lain dormant : The 
joint estate suffered no appreciable detriment by the transaction and it would 
be, we think, unduly extending tlie principles of Hindu Law applicable to 
acquisitions by the aid of joint funds or joint exertions, if we were to hold that 
the property which came to Paras Das from a collateral liranch of the family 
became joint family property.” (^1 In another case, the plaintiff, Iiis brotlier and 
his father, all living in union, purchased a house, tlie price' of wliich they rais- 
ed by pledging the ornaments of their wives. The sal('-deed was taken in the 
name of the father. The ornaments were redeemed by the plaintiff alone out 
of his own earnings, and he returned the ornaments of his father and biotlier. 
On a partition this house was allotted to the plaintiff who pulled it down and 
adding to its site by purchasing some more land, he built a new house. It was 
attached in execution of a decree against the i)laintifT’s son to which the 
plaintiff objected. Parsons and Ranade, JJ., admitted liis objection but on 
different grounds. Parsons, J., held that as the house liad been acquired with 
the assistance of joint family, it l)ecame joint but not ancestral property, and 
that therefore, on its allotment in a partition to the plaintiff, it became his self- 
acquifed property, in which his son had no vested interest. Ranade, J., how- 
ever, held that the house did not become the plaintiff’s self-acquired property 
because it had been allotted to him in a family partition, but he upheld the plain- 
tiff’s claim on an assignment which he had taken from liis son. (6) 

Joint property ©S- (1) The joint property of a joint 

defined. family, comprises the following property, 

namclv : — 


(1) Dhunookdharee v Qnnpui Loll, 10 
W. R. 132 ; Krishnaji v. Moro, 16 B. 32 

(2) Paulkm V. Panliem, 1 M. 252 (261) 
P. 0 * Chala Konda v. Ch^la Konda^ 2 M. H C. 
B. 66 (76) ; Mancha v- Narotam Das, 8 B. H. 
0. R. (Ac.) 1 (6) ; Lakshmaa v. Jonimhai, 6 B. 
226 (241) (oase of a vakil) ; Ahmedbhoy v. Cas- 
sumbhoy, 18 B. 684 (646, 648); Krhhnaji 
^oro, 16 B. 82 (87); Dwarka Prasad v, Jamna 


Das, 13 Bom. L. R 133 (187). 

(8) Bissessur v. Lachmesfiur , 6 C. L. R. 
477 P. C.*; Sudan :nd v. Bonamdlee, 6 W. R. 
268 rBona v. Bolee, S W. R. 182. 

(4) Cited in B 'lakeev Court rf Wards, 14 
W. R 84. 

(6) Bachho v. Dharam Dns, 28 A. 347 (866). 
(6) Khandubni v Pirbhai^ 2 Bojn L. R. 76, 
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(d) Ancestral property inherited by a member of the 
family from a direct male ancestor not exceed- 
ing three decrees higherlhan himself. 

(/)) Acciuisilions to tlie property made with tl\e help 
of joint ancestral property. 

(r) Properly acquired by members of the joint family. 

((/) Ih'operty acquired with the help of nuqleus of 
ancestral property. 

(c) Property though separately acquired hlTt is thrown 
into the common stock. 

(2) Such [property may be called co-parcenary jpro- 

perty. 

(3) And members of the family possessing a share therein 
may be called co parceners. 

Synopsis. 

(ij ])iflm(Uic() bet iccen/' Joint proper- (2) ApraUhhandh and sapratihhandh 
ty,'' ‘‘ Joint family property " property 

and Joint ancefftra/ property 0) Meaning of ancestral property 
(1043-1047). (1052). 

1046. Analogous Law. — 1'lie terms property” “ Joint ^family pro- 

perty and Joint ancestral family properly ”” are generally used to ileMgnale 
pro[)erty which l’>elongsto the members of the family. But these three terms 
do not always connote the same thing. As pointed out by Beaman, J., the 
term “ Joint property ” connotes to an English lawyer merely the sense it bears 
in English I^aw, namely, that the properly is held by any two or more persons 
jointly, and its characteristic is survivorship. Butin India the term “ joint 
pro])erty conveys a good deal more, since it nieans that it is pjpjrerty^of 
piembers of a joint Hindu family. Then again, tlie term ‘"Joint fanrily pro- 
perty is not the same thing as ‘‘ the joint ancestral property ” since family 
property may be joint as in clauses (b) —(e) without being ancestral, and it 
may be ancestral without being joint There must have been a nucleus of 
joint family property before joint ancestral property can come into existence. 
Because tlie word “ ancestral ’ cfinnotes descent and therefore, of course 
pre-existence Such nucleus is, however, by no means necessary for a joint 
family properly. 

1046 The courts draw some distinction between these two species^ of pro- 
perty, holding that in joint ancestral property the members acquife*"a rigTitTiy 
birth ?* whereas no such presumption is made in respe^jcdLi^P-G^ty^ydn 
m erely . Joint without being ancestral. ]3ut there is really no real difference 
between the two. As Beaman, J., said: “ Bating all presumptions, I state as 
my opinion without mucJi fear of serious contradiction, that where property is 
admitted or proved to liave been joint family property, it is subject to exactly 
the same legal incidents in every respect, as property which is admitted oi; 
proved to be ancestral joint family property ”. (1) 


(Ij Karsandas v. Gangahai^ 82 B. 479 (491), 
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1047. Then again joint ancestral property is not the same tiling as ‘‘ances- 1 

tral property ” which means properly which a person ; 
Ancestral property. inlierits from a direct male ancestor not more than j 
three degrees higher than himself— that is to say, from his | 
father, his father’s father, and liis father’s father’s father. Property inherited 
by fern from his ofHer relations is Ins soparate^property. The essential feature 
of the one is that if the person inheriting it lias sons, grandsons, or great 
grandsons, they all become joint owners with him, whereas in the case of the 
other they acquire no such interest Tn other words, the son of tlie heir of 
unobstructed heritage acquires in his father’s inheritance an interest by birth, 
so that his ppwer of alienation is subject to his rights, whereas in property 
which he has inherited by obstructed succession he has the same unrestricted 
right of alienation as he possesses over his self-acquisitions. W This distinction 
is conveyed by the text writers by designating the two properties as Apratu 
handh or Sapratibandh, terms which have been translated as unobstructed and 
obstructed, but which connote the same sense as the terms vested ’’ and 
** contingent ” of English Law. 

1048. TW terms are thus explained in the Mitakshara. '' Heritage is of 

<•« iu A sorts: unobstructed {Apraiibandh} or liable to 

‘^^^ratibaiidh^” obstruction ( So pr ah handh). The wealth of the father or 
properties. ^^f paternal grandfather becomes the property of his 

sons or of his grandsons in the right of th(ur being his 
sons or grandsons, and that is an inheritance not liable to obstruction. But 
property devolves on parents for iinclesj, brothers and the rest, upon the demise 
of the owner if there be no male issue, and thus the actual existence of the son 
and the survival of the owner are impediments to the succession J and on their 
ceasing, the property devolves on tlie successor in right of his being uncle or 
brother. This is an inheritance subject to obstruction. 'The same holds good 
in respect of their sons and other descendants 

1049. Nilkanth describes the same terms as follows: “ Where the life of the 
owner of the property or tliat of his sons, etc., is interposed, the wealth is called 
obstructed heritage (Sapraf ihandh) ; for example the wealth of uncles and the 
like ; but where ownership accrues to sons, etc., from relationship to the owner, 
without the necessity of having recourse to other means of acquiring wealth, 
that is unobstructed heritage {Apr at ihandh) ; for example, the father’s 
wealth.” 

1090. This division of heritage is not recognized by Jimut Vahan according 
to whom the right to succession accrues only on the deatJi of the previous 
owner, the result being, as previously stated, that while the heir in Bengal 
has the unrestricted right of alienation uncontrolled by his son, tlie heir under 
the Mitakshara cannot alienate his imqbstrucled heritage without reference to 
the rights of his issue. For this reason property acquired by unobstructed 
heritage is called ‘‘ ancestral property ” and whereas property acquired otherwise 
as by inheritance from any other relation such as an ancestor more than three 
degrees remote, or from or through a female, as for instance, a daughter s 

(1) Nund Qoomarv. Ruzeenddeen^ IQ 'W • (2) Mit 1-1-3 'see these terms explained 

It. 477 ; Bayadar (In re) 8 M. H. C. R 165 ; per Oouob, C.J. in Nund Coomar v Rusteeood^ 
tTowahir v Guyan Sifigh^ 4 Agra 78. The deen, 18 W. R. 477. 
rule is the same whether the- son be one (8) Mayukh lV-Il-2 (Mandlik ) p. 37. 

by adoption — Bobu v. BaUioji^ 21 B. 819 (4) Mandlik’s H.lj. 369, 360. 

( 826 ). 


G. H. C.— 41 
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son, a collateral relation or from a maternal ancestor is not ancestral 
property nor are the lieirs or mak; descendants co-parceners witli him in respect 
(jf such property. 

It will be thus seen that proi)erly which may be self-acquired of the 
father will l)ecome ancestral upon its inheritance by his son, (2) and such 
ancestral property must necessarily be co- parcenary as regards liis own issue, 
though it is not so as regards his own collaterals since they have no interest 
in it by birtli. 

1061 . Both the terms “ancestral property” as well as “ co- parcenary 
property ” are thus technical terms and bear a special meaning at variance 
with their etymological sense. 

1052 . “ Ancestral property ” not only includes the property inherited from 

an ancestor, as previously stated, l)Ut by accession it 
What ancestral pro- includes all the profits therefrom which may have been 
perty comprises. added to the corpus. So where a person blended in his 
account his profits made from ancestral and those made 
from lus self-accjui. ed property, the court held that augmentations which blend- 
ed, as they accrued, with the original estate partook of the character of that 
estate. All property ac(iuired out of the income of ancestral property is itself 
ancestral, whether acquired before or after the birth of a son. i®) 

Self-acquired pro- (1) Thc followin]L^ property consti- 

perty defined tutes the self-acquisition of a member of a joint 
family : — 

{(i) Property acquired by inheritance from a lineal ancestor 
more than thrce^de^rccs remote or from a colla- 
teral or from or through a female relation. 

(6) Property acquired by gift or devise. 

(r) l^roperty acquired without detriment to the joint 
estate. 

(d) Property which is thc gains, .of learning or scicosc 
acquired without substantial help from the joint 
funds. 

(c) Property which by its nature or extent or the mode of 
its acquisition is incapable of joint ownership. 

(2) Where ancestral property is blended with self-acquired 
property in such a manner that it is impossible to separate the 
two, the whole may be presumed to be self-_acquired. 


(1) * Nund Coomar v. Buzeeooddeen, 18 W. (3) Jnnki v. Nahd Ram Zl. A. 191 (198); 

R 477* Ourumurihi v, Ourcmmal 32 M. Gummurthi Qurammal 82 M. 88(90).' 

88 ; but see Venkayyamma v. "^^enkaia (4) Ooroo Chvrn v Golukmoney, Fult. 

ramanayamma 25 M. 1378 (687, 688) P. C. 166* Lakshman v, Jamnahai, 8 B. 226,* Maho* 
discussed post under “Inheritance.'* med 8idick v. ITaji Ahmed 10 B n (16) 

(2) Bam Naram v. Pertum Singhs 20 (6) Mahomed Sidick y.Haji Ahmed, 10 B. 

W. R. 189; Chatvrhhooj v Dharamsi, 9 B. 11 (16, 17.) 

488 (460). (6) Jugmohan Das v. Mangal Das* 10 B, 

f^ao - 
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Illustrations. 


(a) A a member of a (jo-parcenary receives the gift of a village from his father-in*Iaw as 
bis marriage dowry. The village is his self -acquisition. 

(6) The father of a oo-parcenary gives half of bis self-acquired estate to bis son A, and the 
other balf to bis daughter B, using appropriate words to convey an absolute estate. The 
estate is the self- acquisition of A and the stridhan of B. 

(c) A, a member of a co- parcenary, insured his life and purchased the insurance premia 
out of his salary. The insurance money is bis self -acquisition. 

{d) A wbo bad received a general education out of the joint fund.s, acquires property 
out of his savings made in the practice of his business, as vakil, contractor, or astrologer. 
The property is his self-acquisition 

(e) A purchaseePTind at a court auction in execution of a deoree for money 
of a co-parcenership. Tt is his self acquisition, for under 8. b6 (1) of the Civil Pro- 
cedure Code no evidence is admissible to show that the purchase was on account of the joint 
family. 

(/) A member of a co-pircenary receives a grant of an impartible estate. The estate is 
his self- acquisition as by its nature it is incapable of joint ownership 


Synopsis. 

(1) Texts on self-acquired proprrt\> 

(1053-1054). ‘ (8) 

(2) Early cases on the subject (1056). (D) 

(3) What is a self-acquisition (1057). 

(4) Obstructed heritage (1058). (10) 

(5) Acquisition by gift or devise (1060). 

(6) Personal gifts (1061). (11) 

(7) Property acquired without detri* 

1083. Analogous Law.— -The following texts support this section : — 

Manu ; — 20(5. Wealth- however acquired by learning, belongs exclusively to any one 
of them who acquired it so does anything given by a friend or 
Texts. received on account of marriage or presented as a mark of respect 

to a guest. 

207. What a brother has acquired by labour or skill without using the patrimony- he 
shall not onless by his free will, put it into parcenary with his brethren since in fact it was 
acquired by himself. 

Narad:- (5, Property gained by valour or belonging to a wife and the gams of science 
are three kinds of wealth not subject to partition and so is a favour conferred by the father 
exempt from partition. 

7. When the mother has bestowed a portion of her property on any of her sons from 
afieotiOD, the rule is the same in that case also, for the mother is equal to the father’as re^ 
gards her competence to bestow gifts. (2) 

Yajnavalkya:— Whatever is lusquired by the oo parcener himself, without detriment 
to the fathers* estate as a present from a friend, or a gift at nuptials does not appertain 
to the co heirs. Nor shall he- who recovers hereditary property which had been ttken away 
give it up to the parceners nor what has been gained by scionoe. <^‘^5 

lb. The wealth which is given to one by parents, belongs to him alone. 


ment to family estate (1062). 
Gains of science (1063-1065). 
Acquisition by unaided effort 
(1066- ] 067). 

Accretion to self -acquired pro- 
perty (1068). 

Blended property (1069-1070). 


(1) Manu lX-206, 207. 

(2) Narad XlII-O, 7 

(8) Includes also the estate of any undivid- 
ed 00 - parcener- Bmriti Ghandrika Vll 28. 

(4) II -110, 120, cited and explained in 
Mit. 1-17 1-81. Dayabhag likewise devotes 
a whole chapter to this subject VI-1 1 40. 

(6) Yaj. 11-123 (Mandlik) p. 216. Virmi* 
tcodaya amplifies this by saying that any 


gifts within due bounds made by the father 
to his separated sons out of affection is not 
to be disputed by the son born after parti- 
tion, and that the same rule applies in the 
case of affectionate gifts by the father to his 
sons before partition. These gifts are to be 
considered as the peculiar property of the 
sons and as such impartible ’*-1-222 P-l 
cited Mandlik p. 216 F. N. 
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2. Tbat which had been acquired by the'co- parcener himeelf without any detriment to 
the goods of his father or mother, or which has been received by him from a friend, or 
obtained by marriage shall not appertain to the co-heirs or brethren. Any property which 
bad descended in succession from ancestors and bad been seized by others and remained 
un recovered by the father and the rest through inability or for any other cause, he among 
the sons who recovers it with the acquiescence of the rest shall not give up to the brethren 
or other co-heirs : the person recovering it shall take such property. 

Mitakshara 6. Here the phrase anything acquired by himself without detriment to 
the father's estate must be everywhere understood and it is thus connected with each 
member of the sentence, what is obtained from a friend without detriment to the paternal 
estate, what is received in marriage without waste of the patrimony, what is redeemed of 
the hereditary estate without expenditure of ancestral property, what is gained by soienoe 
without use of the father’s goods. Consequently what is obtained from a friend as return 
of an obligation conferred at the charge of the patrimony, what is received at a marriage 
concluded in form termed Asur or the like, what is recovered of the hereditary estate by the 
expenditure of the father’s goods, what is earned by science acquired at the expense of 
anoestral wealth, all tbat must be shared with the whole of the brethren and with the 
father.(f) 


1054. Both the Mitakshara and the Dayabha^ devote a cliapter each to 
the subject of s^Jf-acquisition. Their substance is to exempt all acqui sitions 
made without detriment to the joint estate. The rest is rnef^ illustrative and 
most of the illustrations refer to occupations now no longer pursued. Thus the 
Dayabhag gives the following list as constituting tlie “ gain^gjul^cience” (2); — 

fl) Prize for the solution of a difficulty. 

( 2 ) Fee for teaching a pupil. 

(3) Fee for officiating as a priest. 

(4) Prize for solving a scientific question. 

(5) Deciding a litigated question. 

(6J Prize won in a literary debate. 

(7) Prize won in a reading competition. 

(8) Games of artists and artizans. 

(9j Gambling gains. 

(lU) Gains of valour and soldier’s booty. (^) 

(llj Marriage presents. 

(12) Personalia. (4) 

(13) Books. 

(14) House, garden, and the like, constructed on the sUej[3f The^ld family 
dvvjelling. 

(15) Lost ancestral property, recovered by one’s labour, ability and 
exertion. 

1055. Jinuit Vahan emphasizes the fact that anything gained by a person 
as a reward for learning or valour or by the application of knowledge or skillW 
is his own. 

1056. These precepts on the subject of self-acquisition were somewhat 

narrowly interpreted in the early cases in which the 
Early cases. courts were inclined to the view that any assistance from 

the joint estate, however indirect and inconsiderable, was 


(1) 16. lTV-2, 6. 

(2) 16. VMl-2-12. 

(ii) Ib. § 20. . 

(4) “ Clothes, vehicles ornaments, pre- 
pared food, water, woman > and furniture for 
repose or for meals are declared not liable to 


distribution.” lb. § 23. 

(£») All the text writers quote similar 
instanoes—See MayUkh IV-IV 14 (Mandlik) 
pp. 89, 40, 214-216. 

(6) Dayabhag VI1W7. 
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a **detriment to the estate’* witliin the meaning of the texts, so as to render the 
product of all such individual effort equally joint property. W But this view 
has long since become equally obsolete, and it is now settled that the law must 
not be divorced from common sense and the acquirer deprived of his self 
acquisition, unless it involved material detriment to the estate, or to put it 
differently, all self-acquisitions belong to the acquirer, unless it can be shown 
that they were made with the material assistance of the joint fund. Sucli 
question may be now considered with reference to the more general principle 
whether individual accpiisitions can be regarded as accretions to the joint 
estate 


1057. What is a Self-acquisition.-^-The question wlien any property 
acquired by a member ol a co-parcenary becomes joint property of the 
family has already been considered. And in consid(‘ring that question 
references have been made to cases wJien such ac(piisitions fail to become a 
part of the corpus of the joint estate. But the law of self-acquisition had 
attained sufficient importance even in the medieval age, when separate chap’ 
Lers were devoted to the subject. It has since assumed mucli greater import- 
ance, and therefore calls for separate notice. So far as tlu^ sacred texts are 
concerned, their conjoint effect is to put all acquisitions liowsoever made to j 
the single test — were they made without detriment to the joint estate, which ? 
means that if they were made without material d'aft on tiie family fund, then f 
they cannot be treated as an accretion to the family estate and must be re- 
garded as thV "separate property of the co-parcener. 

1058. It is agreed that all acquisitions made by what is known as ob- 

struct(‘d heritage” must be regarded as falling into tliis 
(1) Obstruoted class. Now since all inlieritance to a nud^^ncestor 

inheritance. more^^iJian three degrees remote from llie heir is an 

obstructed heritage, it follows that property inherited from 
an ancester other than the father, grandfather and great grandfather becomes 
a persoids^separate property and similarly would be the property, inherited from 
any collateral such as a brother or a paternal cousin, uncle, grand-uncle 
and the like ; or that inherited from or through a female such as tlie inother(^) 


(1) Cihalohonda v. Chalokonda, 2 M.H C. 
B. 66; Gangadharudu v. Durasulu, 7 M. H. 
O.B. il ; Mancha v. Narciam Das 6 B.H C. 
K. (A.O.) L 

(2) Nana Narain v. Huree Punih, 9 M.I 
A. 96 ; Pauliem v. Pauliem, I M. 262 p. C. 
Lai Bahadur v. Kanhaiyalal, 29 A. 244 P.C. ; 
Suraj Narain v. Batan Lnl 40 A. 169 P C.; 
Sohunslal v. Ilarbms Lai, 1 B.B.B. 121 ; 
Parted V. Tilukdhane, 1 B.8.R. 236 ; Koul 
Nath V. Jagrup 6 B.8.R. 14 : Mtiddan Gopal 
V. Ram Buksh 6 W.R. 7i; Bishen Perkash v 
Bawa Mi$ser, 10 W R. 287 0. A 20 W. R. 
lB't;Bkineshwar v. Laehmi Prasad, 7 0. W 
N, Suhhayya v. Surayyn, 10 M. 261 : 
Ounmiyan v. Kamakshi, 26 M. 389 (363) ; 
ToHcmpudi v. ToiUivpudi 27 M. 228 ; Avay 
ambal v. Kamaiamhal, 19 M.L.J. G6 ’ i/anga- 
bat V, Vamanaji, 2 B.H.CR. 801; Narettam 
V. Narsandas, 3 B.H O.R. (A.C.) 6 ; Pursho^ 
tarn V. Va$udevt 8 B.H.O R. (O.C.) 196; 


Lakshnjan v. Jamnobai, 6 B. 226 (240, 248) 
J ugmohandas wMam-jal Das, 10 B. 528 (678, 
580); Jlonmaniapa v. JiVubai, 24 B. 547; 
Chabildas v. Bamdas, 11 Bom. L. R 66; 
Lachmi v Debt Prasad, 20 A. 435 ; Dura 
Dai V (ianesh Dat , 32 A. 806 

(3) Bayadur v. Rayadur, 3 M. H. 0. R. 
456; Nand Coomar v Bazccocddeeu , 10 B.L.B. 
188 : Jawahir v. Guyan Singh, 4 agra 78 ; 
Pitamsingh v. UjagarsUigh, 1 A. 662. 

(4) Miiltayan v. Zomitidar of Sivogiri, 6 
M. 1 (16) P, C. reversing amlra 0. A. from 
MuUayan v. V irapatidia , 3 M. 370 (873),“ 
Sivagnnga Zamhdar v. Lakshmiana, 9 M, 
188 ; Sanmwdha v. Thawjathanm, 19 M. 70 ; 
CMikhnni v, Appa Bau, 20 M. 207 (218); 
V enhayynmma v. Venkntnramanayjiamn, 26 
M. 678 ; considered and explained in 
Karuppai v. Sankaranarayanan, 27 M. 800 
(312—316) F.B.; Jogestvar v. Bamchandra, 28 
0. 670 (679). 
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a maternal grandfather, maternal great grandfatlier, father-in-law (1) or the 
like. 

1059. It has already been stated tliat such property is only the self- 
.'ic<iuiied property in the hands of the heir, and that it would become joint 
property in the hands of Jiis own heir unless it was acquired by a gift or 
devise (i 1049). 

1060. Thi s is in accordance with clause (b). All property from whomso- 

ever acquired by a gift or devise Ixicomes self-acquir- 
(b) Acquieitioit by ed property in the hands of the donee or devisee. Conse- 
gift or devise. (jiumtly, property so ol)tained even from the fatlier, grand- 

fatlier or the great grandfather would be self-acquired, 
thougli if tlie same proi)erly be obtained by inlierilaiice, it would be ‘^ancestral” 
and ‘‘joint.” But of course, in sucli a case the question may arise whether 
tlie gift or devise was intended to be made to a persona dcsignata or to a 
family. If it is to a person for and on belialf of his family then the property 
would umiuestionably become joint. The question is one of construction and 
intention. If for example, the village is given to .1 and B jointly without 
limitation, by words purporting that they were to take it in distinct shares, 
tlie result would be both according to the English as well as the Hindu Law 
tliat they Lake the wliole of the joint property by rigid of survivorship. (^) So 
where tlie fatlier left a will devising one of his three houses to his three 
sons, adding— ‘ therefore my three sons shall use and enjoy this house from son 
to grandson and so on in succession without power to give as gift or sell the 
same” — and as regaids his other two houses the will provided that out of a 
total income of Rs. 530 (tieing the total amount of the income of rent per 
month) deducting the aforesaid expenses of Rs. 181, ‘ tlie remaining amount 
whatever it may be, shall be divided by my executors to my three sons in 

equal shares My executors shall divide and give away these properties 

to my own grandsons bcung my sons, sens after my sons according 
to their respective shares. My sons shall have no right whatever to give as 
gift or to sell these properties” ; and one of the testators’ sons sued for the 
construction of the will, the coud held that as to the first house, it vested 
absolutely in the three sons as members of a joint Hindu family, and that the 
law of inheritance in undivided Hindu families applied, and that as to the 
second and third houses, the sons took a limited estate as tenants in common in 
the income of the houses, in the nature of an estate for lives, which would 
subsist till the death of the last survivor, when the limited estate would come 
to an end and the provision for the division of the corpus could be carried out $ 
that as to the first house on any of the donees dying, the other sons would take 
by survivorship excluding the widow of the deceased and that as to the other 
two houses the limited estate of each son would on his death pass to his legal 
representatives, and not to the survivors. In another case decided by a Full 
Bench some land had been transferred to his wife and her children in 


(1) Beharee Lai v. Ball Chasid t 36 W. K, 
807, 

(2) Adhar Chafidra v. Nohin O^iandra, 12 
0. W. N 103; Atar Singh v. Thakur Singh, 
36 0. 1039 P 0 .* Jawahir Singh v. Oayan 
Singh, 3 Agra 78 ‘ BUamsingh v. Ujagar 
Singh, 1 A. 661 ; Nailaiambi v. Mukunda, 3 
M.H.C.R. 456; Saminadha v. Thangatham, 
19 M. 70 ; Nund Goomctr v. Baaeeooddeen, 18 


W. R. 477; Lochun Singh v. Nemdharee, 20 
W. R. 170 ; Gurumurthi v. Ourcmmal 
32 M. 88 (UO); Parson v. Somi, 14 Bom. L.R., 
400. 

(3) Diwoli V. Brahardas, 26 B. 446 ; Ki$^ 
Iwri V. Mnndra, 33 A. 666. 

(4) liadhabai \ Nanaratu 3 B. 161 (163). 
(6) Badltabai v. Nanarav, 8 B. 161 (168). 
(6) Telhirajulu v. Mukmihu^ 26 M. 363* 
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accordance with the nuncupative will of the owner. The family was subject to 
tlie Marumakkatayam law under which land was impartible. The court held that 
as the donor had (expressed no intention as to how thc^ pro]>erlies slioiild be held 
by the donees, and in the absence' of such expressi(m, the presumption was that 
he intended that they should take thcmi as piojKirties acquired by theii l)ranch, 
or as the exclusive properties (jf their own l)ranch, with the usual incidents of 
tarwad property in accordance with the Marumakkatayam usage which govern- 
ed the donees. 

1061. Marriage gifts and other friendly ofTerings are excepted from 

partition even by the Sanskrit texts whicli all quote 
Personal gifts. Mann who excepted from partition ^^any thing given by a 

friend received on account of marriage, or presented as a 
mark of respect to a guest. ” So where a person gifted to his son-in-law a shop 
and business in which the latter employed liis brother as a servant, the court 
had no hesitation in overruling his pretention of jointness on the short ground 
that what the brother had received as a present from his father-in-law was his 
self-acquisition. So nuptial gifts to a member of a joint family made out of 
the joint fund become his separate property. On this principle the court 
upheld a gift of 8 acres of ancestral land by tlie father of a joint family posses- 
sing 20U acres to his daughter at her marriage. 

1062. As regards self-accpiisitions made svithout detriment to the estate 

the general rule observable by the courts has already been 
Cl. (C) property set out ($ 1C55). It has been there stated that the test’in 

such cases is whether the acquirer has received material 
assistance from the joint funds in his mental equipment 
which has enabled him to make acquisitions. It is now settled that the mere^' 
fact thara person was maintained out of the family, or received his general} 
education out of its funds, does not suffice to make his acciuisitions joint 
though the case would be different wliere he had received special education for 
a particular profession from the income of wliicii he had acquired property. 
But the tendency of modern cases is against a too narrow construction of 
the rule. Tire courts have, consequently, laid down that the income of a Vakil 
who had been generally educated ai the expense of the family was his self- 
acquired property. 

1063. In some of these cases the valdl appears to have received his 
professional training ‘out of the joint fund T)ut nevertheless his savings were 
held to be his own.(^) The contrary was laid down in some early cases, (1^) 
but referring to them the Privy Council observed, that it would be a startling 


(1) Kunhachav. Kutti Mammi, 16 M. 201 
(207) P. B. following Soorjeemomy Dos^ee v. 
Denohundhoo, 6 M. I. A. 626 ; Mahomed 
Shumsool V. Shewakravi, L. R 2 1. A. 7 ; 
Moidin v. Ambu, IG M. 202 ovarruling 
Narayanan v. Kamm^ 7 M. 316. 

(9) Mann IX 206 quoted eupra ’ to the 
same efieot Narad XIll 6 V 88 S. B. E. 190 : 
Mit. 1 IV-2. 

(3) Beharee v LaUchand, 26 W. R. 307; 
Adhar Chandra v. Ndbin Chandra^ 12 C. W. 
N 108. 

(4) 8heo Gohind v. Sham Narain, 7 N. W 
P. H.O R. 76. 

J6) Anivilla v, Cherla^ 36 M, 628 ; 


Sundaram v. Krishnaswamij 28 I. C. (M) 
992, Kilambi v. Tirumala, 6 M L T. 40 ; 4 
I. C. 1094 

(6) Chabiidas v Ram Das, 11 Bom. L. R. 
606. 

(7) Suraj Nnrain v. Raian Lai 40 A. 169 
P. C. 

(8) Bhahiraihi v. Sadashwrav, (1880) 
B. P. J. 126. 

(9) Suraj Narain v RntanlaL 40 A. 169 
(168) P. C. 

(10) Luxmofh How v. MuUar Rao^ (1681) 2 
Knapp. 60 (64) ; Ohalako7ida v. Chalakondat 
2 M. If. C. R. 66 Gangadharudu v Durva- 
sulu, 7 M. H. 0 R» 47 • Ma^icha v. Norotam 
Va8, 6 B H. 0. R. (A.C.) 1. 
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doctrine that if a member of a joint Hindu family receives any education 
whatever fiom tlie joint fund"^, he becomes for ever after incapable of acquir- 
ing by his own skill and industry any separate property.” 

1064 . Following this case the Bombay Court observed: **We think 
tliat we shall be doing no violeiu-c* to the Hindu texts, but shall be only adapt- 
ing them to the conditions of modern Hindu society, if we hold that, when 
they speak of the gains of science wliicli has been imparted at the family 
expense, they intend the special branch of science which is the immediate 
source of the gain, and not the elementary education which is the necessary 
stepping stone to the ac(juisition of all science.” Tins was a case where a 
person had starU^d witli a rudimentary education received in his family, learnt 
up law in a solicitor’s office in Bombay, and then rose to be a Subordinate 
Judge. His savings were held to be his own. Similar view has beep taken of 
persons who made money as Karkun for agmiit) in a Revenue collectorate, f®) 
commissariat officer, an overseer in the department of Public Works, W 
or astrologer, or a dancer. ('<’) VRit tlie case would have been different if one 
liad trained the other up in dancing at the family expense. 

1065 . vSuch was the case of one Bhao for whom his brother had secured a 
lucrative post in the Mahratta Darbar wliere he made a fortune, estimated to 
he over 30 lakhs. While holding this office Bhao continued his connection 
with his parental home where the brothers had some fields which he left in 
charge of his brother but continued to r(;ceiv(' reports respecting its manage- 
ment. Lord Brougham, L. C., upheld the decree of the courts below based 
upon a presumption of joininess, though he confessed that he did not feel any 
great confidence in Ins iudgrnent. (^) In a leading case, the Bombay Pligh 
Court animadverted upon this decision holding that it was decided when 
Hindu Law had not been studied with that attention which has since been 
devoted to it “and Lord Broiigli am found it impossible to speak with any 
great confidence upon a question of Hindu Law whicli has since been settled 
as clearly as such questions can be settled. If full effect be given to the words 
of the judgment which we have quoted, it would come to this, that so long as 
there is any ancestral properly, however small, and so long as any member of 
the family shares in such property, and has not abandoned it, all acquisitions 
of such member are subject to partition. Tliat would lie equivalent to saying 
that no member of a united family who shares in an ancestral property can 
acquire any separate property.” bfi But the judgment of the Privy Council 
in that case was ne\^er inpuided to interest any one beyond the parties immedi- 
ately concerned. 

1086 . It is, of course, quite clear from the Hindu texts as well as the 
decided cases that, any property acquired by a co-parcener 
Acquisition by un- wjJLhout the assistance of joint funds would. .beiiA foTtiori 
aided effort. his^^separate property. So it is open to a co-parceneTto 

acejuire property with money borrowed upon his sole cre- 
dit or the security of his life. Such was held to be the case where a person 


(1) Pauhem v. Pauliem, 1 M. 262 P.O (8) Luxmmi Hou) v. Mullar Ttovu 2 Knapp, 

(2) Lnkshman v. Jemahai, 6 B. 226 (248). 60 (64) : 6 W. R. 67 P. 0. 

(8) KHshinji v Moro, 16 B. 32. (9) Lakshinan v. Jatumbnii 6 B. 286 

(4) Lachmi V Dehi Praaad, 20 A. 486 (281). 

( 6 ) Somamndara v. Gangan Bissen, 28 M, (10) 2 Maon. H. L, 161 ; followed in 
386 (888) singli Das v Hai Nafcm Das^ 8 N. W, P. H, 

(6) Durga Daty v Oanesh Dat 82 A. 806. C. R. 217 (285). 

(7) Boo Logam v. Swomam^ 4 M. 330. ** 
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had insured his life and paid the premia out of his salary. W The same view 
was taken of compensation paid on the death of a member of a joint family 
under the provisions of S. 1 of the Fatal Accidents Act. (^) A Jagir is prma 
facie a personal grant not of tlie soil but only of its revenue. Being per- 
sonal it is neither partible nor heritable, But a maintenance grant is not 
necessarily restricted to the grantee personally. It depends upon its terms. 1^) 
If made by the father to his son, ii will be held to be the grant of profits 
assigned in rent free tenure. (^) 

1067. But of course such unaided effort must be independent of the family. 
So where the manager of a joint family used its funds for the purchase of other / 
properties, he could not seek for their separation on the ground that they hadj 
been acquired by his individual exertion. Even if the fact that he did exert be 
admitted, it was an exertion (jua manager for which he could claim no recom* 
pense. On the same principle the grant of a Desat Inum to tlie manager of 
a joint family was held to enure to the benefit of the family. 

1068. On the general principle that accretions follow the principal, all 

accretions made out of self-acquired property would thern- 
Accretions to self- selves be treated as self-acquired. Such are the savings 
acquired property, and jjroperties purc',hased therewith l)y the holder of an 
impartible estate 

1069. Blended property. — This clause is based upon a decision of the 

Privy Council in which the son sued to set aside his 
Cl« (2). father’s alienation as made without consideration. The 

defendant denied that the property sold was ancestral. The 
Lahore Court found that it was impossible to differentiate between the portions 
which came from relatives and co-sharers and the portions which might have 
in some instances been purchased. Thereupon the Chief Court decreed the claim 
but the Privy Council reversed its decree holding that it was on the plaintiff to 
prove that the property was his ancestral property and the finding of the Chief 
Court put the plaintiff out of Court. The contrary was however, laid down 
by the Bombay court where it was lield that purchases made out of the aggre- 
gate result of indiscriminate blending of ancestral with self-acquired property 
was ancestral. In so deciding it was said : “ Before property is self-acquired, it 
must have been actually acquired without any detriment to the ancestral 
funds.” (11) This case may be distinguished on the ground that here the new 
acquisition was at least partially made out of the ancestral property whereas 
in the case before the Privy Council, there was evidence of blending, but no 
evidence that the property claimed as self-acquired had been acquired with the 
aid of any ancestral property. 

(1) Mahadeva v Rama, 13 M. L. J. 76 ; 6l (64). 

Rajamma v. Ramakri^hnayya, 29 M 121. (7) Nanjuiidiah v. Venkatnsithbiah, 27 M. 

(2) Sri Oopal v. Amba Devi, (1914) P. R L. J. 618, 26 I C. 87; S. 90, Trusts Act 

52 : 22 I. 0. 846. (8) Boomad hall v. Dawkee Nundun, 19 

(8) Bagkoji Rao v. Lakshman Rao, 86 B. W. R. 223. 

689 P* 0. (9) Parbaii v. Jagadischunder, 29 C. 483 

(4) Muthukumara \. Udayan, 38 M. 387 (463) P. 0. 

SeefBtary of State y. Rashidul Hag, 18 C. L. (10) Atar Singh v. Thakar Singh, 86 C. 
J. 3X ; 2i I. C 93. 1089 (1046, 1046) P. C 

(6) Bamchandra v. Bhikambar, 37 0. 674; (11) Chabildas v Ram Das, 11 Bom. L.R. 

MuUu V. Raghuhar, 18 I. C. (0) 127 . 606 (618) following Lai Bahadur v. Kanhaia- 

W 8h$o Dyal v. Jiidoomlht 9 W. B. 2a{, 29 A • P- 0. 


G. H. c.— 42 



m 


THE HINDU CODE. 


[s. 97. 


1070. As regards the Privy Council case it should be added that the case 
was heard ex parle^ and the question of onus was stated to be admitted. The 
clause has, of course, no application where the question is whether any pro- 
perty is ancestral or self-acquired. It will apply only when the two are inex- 
trically blended, and there is no evidence that one had contributed to the 
acquisition of the other. Sucli would be the case wliere a person in possession 
of ancestral property had means of his own out of which lie could have 
acquired the other properties, 

@ 7 - (1) The term “ legal necessity” implies such pressing 

requirement of the hamily or of the estate 
defiled”***”**^ which the law regards as sufficient justification 
for contracting a debt, or for the transfij^f 
joint estate. ' : 

(2) In particular and without prejudice to the generality 
of the foregoing principle, the following objects constitute such^ 
necessity : — t 

(1) Debt of the father. 

(2) Payment of Government Kevenue. 

(.'^) Maintenance of co -parceners, and of their 
wives and issue. 

(4) Marriage expenses of co-parceners, and of their 

daughters. 

(5) Performance ol the customary family and 

funeral ceremonies. 

(^>) Costs of litigation in recovering or preserving 
the estate. 

(7) Cost of defending a member of the joint family 
prosecuted for an offence. 

Synopsis. 


flj Legal necessity defined (1071). 

(2) Wiiat is legal necessity (1073). 

(3) Fathers debts (i074- 1076). 

(4) Debts recoverable from the estate 

(1077). 

(5) Government revenue (1078). 

(6) Maintenance of co-parceners and 

their family (1079). 


(7) Marriage expenses of members 

(1080). 

(8) Performance of ceremonies (1082- 

1083). 

(9) Cost of litigation (1084-1085). 

(10) Expenses of aefence of members 

(1086) 


1071. Analogous Law. — The following texts bear on the subject of 
7^®***- necessity : — 

Yyas ‘ — Even a single individual may oonolude a donation, mortgage, or sale of im- 
moveable property, daring a season of distress, for the sake of the family, and espeoially for 
pious purposes (i) 


(1) Mit. 1-1-28. 29. 
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1072. The terms “ legal necessity** and ** benefit,” observed Lord Atkinson, 
are “ general and elastic terms,” (l) and as to the latter, “ it is impossible to give 
a precise definition of it applicable to all cases. The term necessity and 
benefit are ordinarily coupled together, but though allied they are not identical, 
for an act may be necessary without being advantageous and vice versa. It 
is, however, quite usual that an act may be both. For example, the payment 
of Government revenue charged upon an estate is necessary and its mortgage 
for that purpose advantageous to the estate since it prevents its extinction by 
sequestration. Other examples could be multiplied to illustrate the dual result. 
Such for example, would be a charge incurred to protect an estate from sub- 
mersion by flood or altered watercourse. On the other hand, an act ^may be 
beneficial without being necessary. Such would l)e the case where an estate is 
sold solelji' for the purpose of investing the price in a business bringing in an 
income Jatger than that derived from the safer and more stable estate. 
It is cl^ar that this act thougli probably beneficial to the family is not such 
as is within the scope of the managers authority, In other words, it is 
not ** reasonable and proper’ within the meaning of the next section. Both 

V the terms ** necessity and benefit are thus terms of art and have a special 
^significance in Hindu Law. 

So an act may be both necessary and beneficial in the ideal sense 
of Hindu Law though in reality it is neither. Such is the performance of a 
pilgrimage or of a religious ceremony. Apart from such acts, the manager s 
necessary acts are such as are necessary for the material existence of the 
undivided family, or for the preservation of the family property, 

1073. What is “ Legal necessity Legal necessity ” is a term ofl 
art and means sucli objects of necessity as the law considers sufficient to! 
iustify the pledging of the family credit. For “ necessity ” must have reference] 
either to the family^members, wliether co- parceners or not, or to the estate. 
In either case it must be judged in the circumstances of each case, (o) 

As West, J., said: “Family necessity is an expression that must receive 
a reasonable construction, and the head of the family and those dealing witli 
him, must in the interest of the family itself, be supported in transactions 
which though in themselves diminishing the estate, yet prevent and tend to 
prevent still greater losses. A reasonable latitude, too, must be allowed for 
the exercise of the manager s judgment, especially in the case of the father, 
though this must not be extended so as to free the person dealing with him 
from the need of all precaution, where a minor son has an interest m the 
property. ” 

“ Legal necessity is of various forms. All the indispensable relF 
gious ceremonies, the sacraments, such as marriage and the in>^stiture with 
the sacred thread, the obsequies, the cremation, the periodical offerings to the 
manes, the ceremonies custpmary in the family, the subsistence of the family 
the education of the younger members, the payment of the ancestral debts, the 
giving of presents at particular seasons and on special occasions to the 


(1) Palaniappa v. Sreemath, 40 M. 709 

(714) P. C. 

(9) Ifc., p 718. 

(8) Palaniappa v Sreemath, 40 M. 709 
(719) P. 0. 

(4) Bamlal v. Lakhmichandt IB. H. 0 R. 
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(5) K. M. Bhattacharya’s 
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(6) Babaji v Krishuajit 2 B 
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relatives,— these and a thousand other causes of expenditure are constantly 
cropping up in a fairly prosperous Hindii^^ joint family. All these are, in the 
strict sense of the word, lawful necessities. 

But all expenses considered necessary by the manager do not consti- 
tute “ legal necessities " a term whicli must be confined only to such objects 
which law recognizes as ])r()per objects for the raising of money on the credit 
of the joint estate. Naturally this must depend upon the value and income 
of the estate, the status and position of tlie family, tlie claims upon it and the 
precedents by winch it might be sui^poitid. But the leading heads of neces- 
sity are now well settled and they will now be examined. 

107^. According to the Hindu idea the son, grandson and great grandson 
are in reality the same person in different bodies. Conse- 
Father’s debts. quently the liability of the son was equally a liability of 

the grandson and of tlie great-grandson. This is in 
accordance with Ashahaya’s interpretation of the following text of Narad. 

Marad t-^lf a debt has been legitimately inherited Ly the sons, and left unpaid by 
them, such debts of the grandfather must be discharged by his grandsons The liability for 
it does not include the fourth in descent. 

1076. As to this yVsliahaya says tliat the term ‘‘grandsons” must be taken 
to relate to tlie grandsons of the debtors sons, i.e., to the great-grandsons of 
the debtor, and that the term ‘ fourth descendant ” signifies the fourth in descent 
from the debtor s sons, i.e., the fifth in descent from the debtor himself. This 
assumption, he says is necessary in order to reconcile the present rule with the 
statements of all otl'ier legislators, and witli Narad’s own rule. (2) But this con- 
struction is opposed both to the text and the sound method of interpretation. 
And tlie uile now accepted as settled, is what is apparent from Narad's w^ords, 
namely, the father s debt is payabl(‘ only by the son and the grandson, and not 
by any more remote descendant. Tliis they aic bound to do whether tlie estate 
inlierited by them be the ancestral or the self-acquired estate of the father (®) 
and their liability is, in any case, limited to the assets inherited by them ] and 
they are only liable if they were joint w'ith their ancestor, or when the debt for 
which they are made liable was incurred, W and the suit is otherwise in time, 
that is to say, if the claim could have been enforced against the father if he 
were alive wJien ihe suit was brouglit, since the cause of action against both is 
identical. (^) The son is moreover not liable for the father’s debt if he can 
show that it was incurred for illegal or immoral purposes. 

1076. The legal debt of the father constitutes a recognized head of neces- 
sity. “ The suns are under a pious obligation to discharge the just debts of their 
father, because otherwise he would be liable to be punished in a future state 
for non-discliarge of their debts. Upon any intelligible principle of morality, 
a debt due by the fatJ)er by reason of his iiaving retained for himself money 
which he was bound to pay to another, would be a debt of the most sacred 
obligation, and for the non-discharge of which punishment in a future state 
might be expected to be inflicted, if in any. The son is not bound to do any- 

(1) K. M Battachttrya’s Law of the Joint Lali, li B. L. R. 187 (197) P. C. 

Hindu Family, p. 488. (4) Fakir Chmd v Daya Ram, 26 A 67 

(2) Refers to Narad, 1-6 : Vishnu, \ 1-27. (6) Fakircftand v . Daya Ram, 26 A. 67 

28 ; Vajnavalkya II 60 ; 83 S. B. E. 42. (70). 

(3) Humman Persaud v. Ml. Babooee, 6 (o) Subramania, v. Gopala, 88 M 808 • 

M. I. A. 398 (421) ; Oirdhari Ball v. Kanioo Naro y. Paragmday 41 B. 847. ’ 
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thing to relieve his father from the consequences of his own vicious indul- 
gences, but he is surely bound to do that which his father liimself would do, 
were it possible, namelj^, to restore to those lawfully entitled, money he 
has unlawfully retained. ’ 

All debts of the father are then due from and payable by the son. 

1077. The family is bound to pay all debts recoverable from the estate, 
that is such debts as were incurred by the manager, and are 
Debts recoverable chaigeable to the joint family which constitute a sufficient 
from the estate. necessity, justifying the mortgage or sale of the family 
estate. 


1078. The second head of such necessity is the (jovernnient revenue due 
on the joint estate. By tlie common law, as under tiie several 

(2) Government Land Revenue Acts, the payment of Government revenue 

Revenue. is a prime charge on the land (3) and tlie penalty 

prescribed for non-payment is either forfeiture or sale. Its 
payment is, conse<iuently, a recognized head of legal necessity. 


1079. The maintenance of the co-parceners follows as a matter of course 


(3) Maintenance of 
co-parceners and 
their family. 


from the fact that he is joint owner of the estate, and so 
long as he remains joint, he is entitled to be maintained 
out of the joint funds. TIis wife and children have equally 
the same right. As regards other relations, their right of 


maintenance depends upon their legal oi moral claim upon the family. The 
subject has already been set out in a x)receding chapter, and all persons there 
mentioned as entitled to maintenance out of the joint family are persons for 
the maintenance of whojn the assets of the family, are liable, and might be 


validly cliarged. 


The manager is not bound to allow the co- parceners separate main- 
tenance, though he may do so at his discretion. And where he decides to allow 
them separate maintenance he may equally charge the joint funds with the cost 
thereof. 


1080. Betrothal and marriage of ihe male and female members of 


(4) Marriage expens- 
es of members. 


the family is another Ii(‘ad of legal necessity. As already 
stated, marriage is a Saniskar and a religious necessity. 

(§ 412). It is the only obligatory ceremony in the case of 
a Shudra. Consequently, tlie manager is entitled to 


burden the estate with the reasonable expenses of the marriage of the co^ par- 
ceners. 
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F. B. 

(3) Sundatbai v. Shivnnrnyana, 32 B. 81 
(so); Saravana v. Muttayi 6 M. H.C.R 371 , 
Mahad-eva v. Rama, 18 M. L. J. 76 * Kame- 
swari'^. Veerachariu, M M 4.-2 , Gopala v. 
Venkatanarasa, 37 M. 278 F. B; Narnyann v. 
Ramaiinga, 89 M 687; Gontullah v. Khalak- 
liughyUA 407 P.C. 

(10) Juggessur v. Nilambur, 8 W. R 217. 
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The question is immaterial whether the relation to be married is a 
female, provided she is a member of the joint family. This is now settled. 

But the Allahabad Court would draw a line after the first marriage, hold- 
ing the second and subsequent marriages as outside the pale of legal 
necessity. (2) In strict view of the law tliis view is right ; but it may be doubted 
whether it is in consonance with modern thought. 

1081 . The expenses of marriage would include the price paid for the bride, 
though it may convert tlie marriage to the Asur form disapproved by the sages. 
But as already seen, such marriages now obey the economic law of supply and 
demand and are quite common in places where girls are in deficiency, 

1082 . .The performance of indispensable religious or customary duties is 

another head of legal necessity. Such are the performance 

(6) Performance of of initiatory, (^1 and funeral ceremonies and the perfor- 
ceremonies mance of the father’s exequial rites and Shradh (®) and 

the pilgrimage to Gaya but not to Benares. (8) since 
on-' is the necessary part of the exequial rites which the^ other is not. But 
though a pilgrimage to Gaya to offer pindas for the spiritual benefit of the 
deceased is an acknowdeged necessity a feast given upon return is not so. (9) So 
referring to the widow it was said : “ Pilgrimages are generally made by a widow 
with a view to present her husl)and’s funeral obligations at the sacred place \'isit- 
ed, and to answ^er for his stml the special merit rising from such presen- 
tation. In every case the question must he whether the pilgrimage was for the 
spiritual benefit of her Inisbaiul, in the performance of her duty to bis soul, and 
whether the exi)enses incurred are reasonable and were made honestly, having 
regard to the estate, the status of the family, and other considerations which it 
is customary for Hindus to take into account in accordance with the religious 
beliefs and usages.” So a pilgrimage to Pandharpur or any other local Gaya 
might be considered necessary, and it was so considered in a case. 

1083 . Tlie gift of property to the priest of a temple may be a pious act but 
is not of legal necessity. If the gift be of small value it may pass muster as a 
pious gift, but a considerable portion of the estate cannot be alienated for a 
pious purpose, 


1084 . Litigation is an evil, but it is a necessary evil, and one w^hich con- 
stitutes legal necessity if it is necessary for the recovery, 
(6) Cost of litigation, protection or preservation of the estate or of any of its as- 
sets, and it may be added, for the defence of its bead,(^^) 
or of any of its members, The question w^as examined by Mahmud, J., 


(1) Pryag Naratn v. A^iidhia, (1848) 7 B. 
8. R. 002; 8 I D (O. S.) 466 ; Chumun Lall 
V. Gunput Lallt 16 W. R 62 ‘ Bhagiraihi v. 
Jokhii Bam, 82 A 676 » Mdklba^h LciL v. 
Gayauy 8 A L. J. 18. 

(2) BJuxgiratki v. Jokhu llavit 32 A. 675, 
(8) 16. 

(4) 2 W. Mao. Oh XLcase 6 pp 269, 260. 
Puran Dai v. Jai Naraiu, 4 A. 483 (484). 

(6) Chumun Lall v Gunput LallA^ W. R. 
63 ; Mahomed v. Shoma 14 B. 603 (664), 

(6) Chumun Ball v- Gunput LalC ^6 W. 
R. 52; Mahomed Ashraf TfvcjesHuree^ 19 W 
H. 4^10 ; Mutter am v Gopal 20 W. R. 187. 

(7) Jiinmojoy v. Russomoye, 10 W.R. 209; 
Mahamod A^iJ v. Brojemiiee, 19 W. R- 
426; Mutter am v- Gopal » 20 W. R. 187 


Ganopat v. Tulmam, 13 Bom L R. 860 
(862) ; Srinwhan v. Brig Behary^ 86 0. 763; 
Qoiaix 2 i Raj Chandra V She$Jm\ ^ , Vf , 146 

(8) Hurromohim v Auluck Monee, 1. W* 
R. 252. 

(9) Makhofy^Lal v. Gayan Singh, 8 A.L J.18* 

(10) Ganpaiy, Tulsi Ro/m, 18 Bom. L. R. 
860 (862) 

(11) 16. p 862. 

(12) Ram Kewal v. Ram Kishore, 22 0.606. 

(13) Puran Dai y. Jai Narain, i A. 482 } 
Ram Keioal y. RamKishore 22 C. 606, 

(14) Karimuddin v. Gobind, 81 A, 497 
(600) p. C; Indar Ku%r v. Lalta Prasad, 4 A. 
682 (642); Grose v. Amvrtamayi, 12 W, Xi. 18. 

(16) Beni Bam v. Man Singh^ 84 A. 4 (8). 
(16)16. 
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who said : A distinction should be drawn between litigation undertaken to 

protect the property and litigation the object of which is to obtain a f)ossible 
benefit for the estate. The former relates to the security of that whicli lias 
ilready been acquired. As a general rule, llie formei class of litigation would 
no doubt amount to leagal necessity ; and in regard to the latter classes of 
litigation it may be laid down that, if such litigation ends in actual [)cnefit to 
the estate, any alienation which may have been necessary for prosecuting the 
litigation would be valid and binding upon the reversioner, on the analogy of 
the maxim — he who enjoys the benefit ought to bear the burden also. It may 
be further laid down that in cases where the litigation undertaken by the widow 
is not undertaken for the benefit of the estate, any alienations made by her for 
the purpose of prosecuting the litigation are necessarily invalid and do not 
bind the property. It may even be a question of nicety to determine the exact 
nature of a litigation when it actually ends in failure. The widow may have 
been acting with a view to benefit the estate ; the creditor may have advanced 
money to her without any fraudulent intention. But tluse circumstances alone 
do not in my judgn^ent warrant the conclusion that the charge cieated by the 
widow should bind the property as against the reversioners. ” 

1083 . In this case the widow had embarked ui)on a very costly but uncertain 
claim to recover property to which her husband had an alleged right of succession, 
but which he had not himself sought to enforce. The court held that the litiga- 
tion was not for the lienefit of the estate, and did not support the mortgage. 
Even where a suit is necessary, it may not be necessary to mortgage the estate 
and carry the case to the Privy Council. In this view the court disallowed a 
mortgage given by the widow as security for costs, even though the husband 
had deposited it before it was accepted. W 


As between suits instituted to protect and those instituted to recover an 
estate the courts hold the first to be necessary while the second unnecessary 
though they may be for the benefit of the estate. ^^1 

1086 . The cost of defending the head of the family, 
(7) Cost of defending whether the father or any other relation, is held to be a 
member. necessity justifying tlie mortgage or sale of the joint 

estate, 

^ut it seems that it cannot be mortgaged for the defence of any othei 
co-paiircener, although he must be adequately defended at such cost as the family 
can afford. 

©8. The term benefit ” includes such pXljfepiLoJP 

preservation or improvement of the fainily estate, 
“Benefit” defined. or the maintenance, education, or advancement 
of its members, as may, due regard being had 
to all the circumstances, be considered reasonable and proper. 

Synopsis. 

fl) Benefit to the estate (1087). (2) What is a henejit ? (1088-I090j. 


(1). Indar Kuor v. Lalta Prasad, 4 A 
683 (548). 

(3) Indar Kuor v. Lalta Prasad, 4 A. 532 
(584, 645). 

(8) Fhaol Koer v. Dehi Pershad, 13 W. B. 
187. 

(4) Boy Mitkhm Loll v. Stewart, 18 W, B. 


121 . 

(6) Beni Bam v Man Singh, 34 A. 4 ; 
contra Nathu Bai v. Din Dayal, 2 Pat. L. J. 
166 : 89 I C 666 in which, however, there is 
no discussion » Nobin Cfmndra v. Khedaf 
Nath, 6 C. W. N. 648. 
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1087. Analogous Law. — In a case already cited, Lord Atkinson stated 
that the terms “legal necessity” and “benefit” were general and elastic terms, and* 
that as regards “benefit” it was impossible to give a precise definition so as to 
be applicable to all cases. U) ‘‘ 'flic preservation however, of the estate from 
extinction, the defence against hostile litigation affecting it, the^lj^otection of it 
or portions from injury or deterioration by inundation, these afid such like 
things would oliviously be licneiits. The difficulty is to draw the line as to 
what are, in this connection to be taken as benefits and what not.” (2) That 
necessity and lienefit are two concepts distinct and distinguishable from each 
other is recognized both in the texts as well as in the decided cases. The 
recovery of a estate from another which the family claimed by succession is a 
clear case of “benefit ’ as distinct from necessity. W Such is also the case of 
starting a trade for improving the family fortunes. (^) The older cases, however 
do not oliserve any distinction between legal necessity and benefit, holding the 
latter as a species of family necessity. So in a leading case the Privy 
Council said that the alienation would be valid if it was made by the 
managing member of ihe family “for legitimate family purposes’ and 
in another case where, the father had contracted a delit to purchase a stock 
of buffaloes to enable him to start the business of milkman, West, J., 
held that the debt was contracted to put the father in the way of earning a 
maintenance and therefore, under the pressure of family necessity, f®) On 
the other hand, in a Calcutta case where the wadow had executed a bond 
for raising funds to prosecute a suit for recovery of certain property the Lower 
Court upheld her detit as supported by necessity, but Couch, C. J., said: “That is 
not a necessity at all, liecause there was no necessity to institute the suits 
though it may have been a proper thing for her to do, as being beneficial to 
her as well as to those who would succeed her in the property.” 


1088. What is a benefit. — The distinction between necessity and benefit 
is now^ well recognized, and though cases must occur in which ‘an ’act "might be 
justified from the dual standpoint, since an act is sometimes defended as neces- 
sary because it is conducive to the spiritual benefit. Even apart from such 
figurative expressions the two terms are sometimes apt to be confused J though 
they do not exert the same degree of pressure upon the estate. 

The distinction between the two was pointed out by Mahmud, J., in a 
passage already cited. 

1089; The question whether anything is a benefit must depend upon the 
circumstances. A well and a tank are both useful for irrigating land, but 
whether the manager was justified in charging the estate for the purpose of 
excavating them is a (lueslion which must depend upon circumstances. If the 
income of the estate was sufficient, he would in no case be entitled to raise 
funds on the security of the estate to dig them. If on the other hand, it was 
the only means of averting drought and there were no funds, it might be both 


(1) Palaniappa v Sreemath, -40 M. 709 
(714) P C. 

(2) Tb., p 718. 

(d) Hoy Mukhun Lai v, Stewart, l8 W. R. 

121 . 

(4) Babaji v. Krishnaji, Si B. 666 ; Achhe v. 
Jawala, (1873) P. R. 67 ; Ganga v. Khushal, 
(1876) P. R 77; Raghwuith v Ruheem, (1869) 
P. R. 63: Janki Das\. Satvchi Ram^ (1871) P. 
R. 11; Aclfvru v. Merchmid, (1879) P. R. 98 ; 
Thakusi v, Ganda MalU (1879) P. R. 7$; 


llaziira. v. Clmnda, (1887) P.R. 87; N. JamHd 
Y, Sardar, (1888) P. R. 93 ; Charanjit v. Tehi 
-Mrt/,.(1888) P. R 162; 

(5) Suraj Bunsi Koer v. 8heo Per shad* 
6 C. 118 P. C. 

(6) Babaji v Krishnaji 2 H. 666. 

(?) Roy Mdkhim Ball v. Stewart, 18 W. R. 
121 (122) followed in Indar Knar v. Lalta 
Prasad, 4 A. 632 (613) 

(8) hidar Kuar v, Lalta Prasad. 1 A. 68SJ 
(648). 
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a benefit and a necessity, (l) In either case tlie act would be justified if it is 
Reasonable and proper. If the litigation has ended in recovery of the estate 
then the end necessarily justifies the means and he who has tlie benefit 
cannot compl^jp .of the burden. ^2) The construction of a house is not such 
benefit as to j^ftify the monj^age of the estate. (8) 

1090. In one case the widow luid mortgaged the property to recover it from 
the purchaser to whom it had been sold for arrears of road cess. The court 
disallowed the mortgage holding tliat as the money was not used to stop the 
execution, it was not spent to meet a legal necessity. W But the question of 
benefit was not considered.^ It was perhaps a case where the estate was lost 
to the family by the widow’s negligence. In that case she conferred no benefit 
on the reversion by her re-purchase of the property which she should never have 
lost. Where the manager purcliases new property out of funds raised by selling 
or rnortgaging the old, the question whether tlie transaction is beneficial to the 
family, and as such binding upon its members, depends upon its reasonableness 
and propriety, which must be decided with due advertance to all the surround- 
ing circumstances, as to which no hard and fast rule is possible, but inter alia 
it must be shown, (i — that the new lands are at least not inferior in quality 
and value to the old lands J (^^) — that though the new lands are not superior in 
value to the old lands, the family would otherwise gain by the change; (lit) — that 
the family would not lose by parting with ancestral lands and purchasing new 
lands. W But it is not a question for the infusion of sentiment into considera- 
tion of the question. The question is one of material advantage. It is not 
often that the managers in this country are willing to barter new lamps for 
old. Their chronic conservatism is a sufficient safeguard against making any 
cataclysmic changes in their ancestral domain. But when they are made 
conduct must be examined in the cold light of facts. 

Constitution of Hindu A Hindu family is constituted of 

family. following members, namely : — 

(1) Persons desjcended from a common ancestor and 
are related to one anotheF as sapindas. 

(2) Collatenil relations descended from a common 
ancl^or in the male Tines. 

(3) Persons who are adopted into the family. 

(4) The mother, the wives and widows, of the male 
members, and unmarried daughters. 

Synopsis. 

Constitution of a joint-family (1091-1092). 

1091. Analogous Law, -—The unit of a Hindu society is not the individual, 
but the family, and in their mutual relations it is not the individuals but the 

{%) Makhanlal v. Oayan Singh, 8 A. L. J. (747); Kaihur Singh v. Boop Singh, 8 N. W. P. 
18; Bunjeet Bam v. Mhd, Wans, 21 W. R. 49. H.O. B. 40. 

(2) Karimuddin v. Gobind, 81 A. 497 P C. (6) Krishnasami (In re) (1912) 1 M. W N. 
(8) Bhogaraju v. Adapalli, 10 M, L. T. 167; 181. C. 648 ; Bohru v, Dhnram Singh, 
179. 14 I 0. (A) 746, 

(4) Sri Mohan v. Brij Behary, 86 C. ^58 

G. H. C.— 43 
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families tliat count. Whenever the individuals count, they do only as repre- 
senting the family. Each individual in a family has to fill his appointed office 
recognized by immemorial usage. 

1092. But what is a family and who are its members ? In its primary con- 
I ception family consisted of all tlie descendants in tlic male line from a common 
i ; ancestor, their wives, sons and married dau^blers. The existence of such a 
family is still recognized. But in practice they are split up into smaller 
aggregates as soon as their number beconies unwieldy and it may then be that 
the family comprises only a man, his wife or wives, his sons, their wives and 
children, and their unmarried or widowed daughters. 1^) But such a family 
though complete in itself, is only a component part of a larger family consisting 
of all such who are related to one another as sapindas. (2) These though 
living apart and possessing, separate property are yet members of the same 
family in that they are all related through a common ancestor. But a 
family in this larger sense has no legal attril)utes. The family to be 
considered is that which comprises the relations enumerated in the section. 
So Bhashyan Ayyangar, J., remarked: “The Mitakshara doctrine of 
joint family property is founded upon the existence of an undivided family 
as a corporate body and tlie possession of property by siicli corporate body. 
Ti)e first requisite, therefore, is the family unit, and the possession by it of 
property is a second re(iuisite. For the present female members of the 
family may be left out of consideration and the conception of the Hindu 
family is a common male ancestor with his lineal descendants in the male line, 
and so long as that family is in its normal condition, of undivided estate, 
it forms a corporate l)ody. Such corporate body, with its heritage, is purely 
a creature of law and cannot be created by act of parties, save in so far that by 
adoption, a stranger may be affiliated as a member of that cori^orate family. 
Persons, wlio I'ly birth or adoption are not members of a Hindu family cannot 
in the absence of a custom having the force of law, by mere agreement 
become or be made members of a joint family. According to the above 
conception of a family, there may, of course, be one or more faniilies all with 
one common ancestor, and each of the branches of that family with a 
separate common ancestor.” 


lOO. (1) A co-parcenary is a joint family comprising a 


do-parcenary andco 
parcener defined. 


common male ancestor with his lineal destitiend- 
ants in the male line not more than'-iJjxee 
degree.s remote from him, or of the last holder 


of a share of his property. 


(2) A cp-parcener is a male related not more than 
three degrees remofeTrom a dir ect ancestor who owned an 
estate or was entitled to a share {herein. 


Synopsis. 

fl) Whai is a co-parcenary (1093- {3) Co-parcenary of several families 
1096). (1101 1103). 

(2) Who are co-parceners (1097- (4) Females excluded (1104). 

1100 ). 


(1) 8ud<i'^o>nam y Nwrasimhulu, 96 M. (8) Sudarsanam v. Narasmhulu.^f^ M, 

149 (154). 149 (164). 

(2) Kar$andas8 v. Gangabai, 82 B. 479 (493). 
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1093. Andrlo^OUS L&>W. — The term ** family as used in connection with 
Hindu Law is an elastic term and its significance is more often assumed than 
defined. Taken as a large concept it would include all persons related tea 
common ancestor. As such, it would include the whole world and this is 
pointed out in the Mitakshara, which says: — “ In tlie explanation of the word 
sapinda, it has been said that sapinda relationship arises from the circumstance 
that particles of one body have entered into the bodies of persons thus related, 
either immediately or through transmission by descent. But inasmuch as this 
definition would be too wide, since such a relationship exists in some way or 
other, amongst all men in the world which has no beginning, the author (^) 
says: “fifth and seventh removed from the mother and the father respect- 
ively.” 

1094. In other words, the larger concept of “ family ” w])ich is intended to 
convey persons related to one another being thus inadmissible, an artificial 
rule has to be devised, to designate what sliould be called a ‘‘ family. ” As 
such, Yajnavalkya gives the term a dual meaning limiting it for the purpose 
of marriage and inheritance to mean all such persons as are related to 
a person up to fifth and seventh degrees removed on the mother’s or father’s 
line, respectively and limiting it for the purpose of joint family only to relations 
not more than three degrees remote from the common ancestor or a sharer of 
his property* These relations are his sapindas in each case. 

1095. In the limited sense assigned to that term in the first case, the 
Sitpindas are to be counted thus : — “ The six descendants beginning with the 
father,"and the descendants beginning with the son, and one’s selfcounted as 
the seventh, in eacli case are sapinda relations.” In the case of bifurcation 
of the TTne also, one ought to count up to the seventh ancestor, including him 
with whom the division of the line (l)ranching) begins. For example two 
collaterals A and B are sapindas if the common ancestor is not farther ; 
removed from either of tliem than 6 degrees. And'fTiiis the counting of the T 
sapinda relationship is made in every case. ” 

1096. This subject will have to be more closely examined later on when 
dealing with the subject of Inheritance. For the present it is sufficient to 
know that the relations of a person even within these limits may run into 
hundrdds and they are all designated as members of the same family.” 

1097. But it is clear that when we speak of a Hindu family” w^e neither 
intend nor imply the large human family or tlie comparatively smaller groups 
of sapinda relations in the wider sense. They must then be both excluded as 
outside the ordinary sense of that concept. What is then a Hindu family ? 

It is clear that the essence of the term ‘‘ family” is that the relations who \ 
comprise that group should live and mess together and possess their estate 1 
in common. Ordinarily, such family might consist of all the descendants in ' 
the rnalp 'line of a common ancestor and their wives, sons and unmarried 
daughters. But even sucli a family, though conceivable in theory, is not 
ordinarily to be met with in practice. We must, therefore, draw a mucli narrower 
line if we are to discover the real family. The family then to which the term 
applies is essentially a family composed of a man, his wife or wives, his 


(1) ie.i Yajnavalkya, 11-63, 
(2; Mit. iii-ii (Panini) 109. 


(3) 16., p. 110. 
(1) 16., p. no. 
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unmarriad or widowed daughters and his sons married and unmarried, and 
their wives and children. This is all that a family connotes in law and to 
which the legal presumptions before discussed apply. 


1098. But it is clear that even in this family all persons do not possess 
equal rights. The property which it owns is called “ joint family property/' 
but it is a misnomer if it implies possession of any common rights other than 
the right to maintenance. In the property of such family ,women- possess no 
sjiare. And even as regards males no relation beyond the son, the grandson 
and the great-grandson possesses any present right. But this does not mean 
that other relations have no shares at all. All it means is that given the father 
alive with Jiis son, -grandson and gi eat -grandson, any remoter relation such as 
the great great-grandson has no present right to call for a partition which is 
the test of his present interest. 


1099. Under Hindu Law, the law relating to partition is so intimately 
connected with the Jaw of inheritance, that they may almost be said to be 
blended together. The Question then arises what relations are entitled to 
partition ? Now the Mitakshara declares it a settled point that property in 
the paternal or grand paternal estate is by birth. W The Mitakshara does 
not mention the great-grandfather but he is included in tJie Viramitrodaya, (3) 
and is supported by judicial decisions. U) The principle of co-parcenary is 
co-ordinate with the gift of funeral cakes and as no relation beyond the third 
(or counting one’s self, the fourth) degree can offer them it lies in near 
collaterals, up to llie third degree. As observed in a Madras case, Upon 
this same principle it appears to us equally certain that ihe limit of the co-heirs 
must be held to include undivided collateral relations, who are descendants in 
the male line of one who was a co-parcener with an ancestor of the last posses- 
sor. For, in the undivided co-parcenary interests which vested in such co-parce- 
ner, his near sapindas were co-heirs, and when, on his death, the interest 
vested in his sons, or son, or other near Sai^inda in the male line, the near 
sapindas of such descendants or descendant become in like manner co-heirs 
with them or liim, and so on, the co-heirship became extended through the 
near sapinffas down to the last descendant. Obviously, therefore, as long as 
the status of non-division continues the members of the family who have, in 
this way, succeeded to a co-parcenary interest, are co heirs with their '^kindred 
who possess the other undivided interests of the entire estate, and one of such 
kindred and his near sapindas, in the male line cannot be the only co-heirS| 
until by the death of all the others without descendants in the male line to the 
third degree, he has, or he and they have, by survivorship acquired the entire 


(1) Yenumala v. Yemmala, 6 M. H. C. B. 
98 (107), 

(2) Mit 1-1-27 Oolebrooke’s error in 

traoslatiog ^‘Mahapita*’ as “ an- 

central” has already been ooxnmented on. 
1 he olose oonneotion between Partition and 
Inheritance would be obvious to any cue 
who notices that both the Mitakshara and 
the Dayabhag which deal with partition and 
inheritance call it *‘dayabhag" (or ‘ the 
partition of heritage). Eatyayan said... 
*Hi8 son* includes the great grandson 
of the person whose estate is divided 
because the case of the grandson is 


considered.... The meaning is that the 
partition of heritage extends inclusively 
to the further degree counting tiom 
the proprietor ** 

(3) Ch. ii-Pt. 1, 16 ; Gulab Shastri’s Tr. p. 
72, 

(4) V. Qanesh, 10 B. H 0. E, 
Yenumala v. Yenumala^O M. H. 0. R. 98 
(107); I Str. H. L. 124. 

(5) Devala cited in 8 Dig. 10; 1 Str. H. L. 
204. 

(6) ManuIX-186. 

(7) They are called Eulyas, ie., those 
belonging to the family 
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right to the heritage, as effectually as if the estate had passed upon an actual 
partition with the co-heirs.”(^) 

1100 . The relations included in this description were graphically 
described by Nanabhai Haridas, J., in a case in which the plaintiffs and 
defendants both descendants of one Udhav u common ancestor, the acquirer of 
the property, claimed partition. The plaintiffs were beyond and the defend- 
ants within the fourth degree from Udhav. The defendants disputed the 
plaintiffs’ right to partition on the ground that they were more than three 
(counting themselves four) degrees remote from Udhav. 


/ Take for instance the simplest case. A the father acquire.^ 
an estate. It is hislselT-acquired property and, therefore, his 
sons B, C, D, and E have no interest by birth, that is, they are 
not his co-parceners. But suppose they have issue as 
given in the tree. On the death of A, — B, C, D, and E, 
become co-parceners in A’s estate, and so do F, G, and H and 
so on up to K who is in the fourth degree from E ; but since 
K’s son is beyond that degree he has no right to force a par- 
tition, and therefore, he is not a co-parcenary, but as soon as E 
dies he will become one. This case illustrates the two rules 
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stated in the section, viz,, hrst, that any co-parcener may be beyond tlie fourth 
degree removed from the acquirer or the original owner of the property sought 
to be divided, provided he is not more than four degrees removed from the 
last owner, however remote he may be from the original owner tliereof. 
This rule is capable of unlimited expansion. 


Secondly, a co-parcenary may consist entirely of collateral relations. 
Such would be the case on the death of A, if the son’s of A do not separate- 

1101 . Again, a co-parcenary may consist of several families. Take for 
Oo parcenary of instance, the last diagram enlarged by further births of 
Bcveral families. male children in the family. 


Here then there are the following familes ; — (1) 
A with his four sons, B, C, D and E and their 
sons and grandsons M, N, F, G, H, O, P, J, Q 
constitute the maii^amily. (2) Then B w4th his two 
sons M and N, C and D with their sons F, G, E 
with his sons, H, O, grandsons P, J, Q and great 
grandson K, and H and J likewise with their sons 
and grandson each constitutes a ‘‘ branch ” family. 
All the families have one common ancestor A and each 
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branch family has its own head being B, C, D, E, H K 

and J, respectively. On A s death the co-parcenary I 

will consist of the four brothers B, C D and E and ^ 

their male issue. On the death of B, C and D, the co-parcenary will consist 
of E, his nephews, M, N, F, G and all his own issue, but L will be out of it ; 
and will enter the cojparcenary on the death of E. 


1102 . It is thus apparent that the personnel of the co-parcenary ever 
varies by births, adoptions and deaths. Those who are not co-parceners to-day 
may become so tomorrow. Those who are of the co-parcenary today may go out 


(1) Ymumala v. Yenuntola, 6 M. H. C. R 9S (107, 108). 
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of it tomorrow by adoption, partition, renunciation, acquiescence, disquali- 
fication, or death, natural or civil. 

1103. Hitherto the entire family depicted in the diagram has been consi" 
dered joint. But suppose some branches of it separate from the rest. In 
that case the main family does no longer count. If E separates from his three 
brothers by taking one-fourth of his patrimony, then his estate becomes, his 
“ ancestral property’ in which Ihs issue become co-parceners by birth. 
The branch co-parcenary then becomes tlie main co-parcenary and independ- 
ent of its other branches. But so long as there is no division, the branch 
families have no legal existence as a separate independent unit ; but if they 
comprise all the members of the branch, or of a sub-branch they can form a 
distinct and separate corporate unit within the larger corporate unit and hold 
property as such. Such property may be tlie self-acquisition or obstructed 
heritage of a paternal ancestor of that branch, as distinguished from the other 
branches, whicli property has come to that branch and that branch alone, 
or it may be the self-acquisition of one or more individual members of that 
branch, which by act of parties has been impressed with the character of joint 
property owned by that branch and tlial brancli alone to the exclusion of the 
other branches. ^ So if in the last illustration, should E obtain property from 
his uncle, or any maternal relation and E and his sons H and O should 
augment it by their joint labour, the estate so constituted would exclusively 
belong to that branch, and descend to their issue as an unobstructed heritage.^^) 

1104. It has already been stated that women arc debarred from the right 

01 (2) F e m a 1 e g of enforcing a partition, which is the test of co-parcener- 

excluded, ship. (6) Mothers do of course, receive a share at parti- 

tion. 

1105. Disqualified co-parceners. — All schools agree that persons dis- 
qualified by physical incapacity from inheriting are also disqualified from 
taking as co-parceners and a co-parcener, may become disqualified by his sub* 
sequent incapacity, but if his disqualification is afterwards removed he 
re-enters the co-parcenary as an after-born son. 

No co parcenary by lOl- The relation of co-parccnership 

contract. arises by law. It cannot be created by contract. 

Synopsis. 

(1) Co-par cellar y, a creature of la%c (2j Cannot be created by contract 
(1106). (1106). 

1108. Analogous Law. — Both a joint family, and its child a co-parcenary, 
are the outcome of the Hindu social evolution, and have as such become defi- 
nite concepts with their two essential attributes, namely : — The existence of an 
undivided family as a corporate body and the possession by it of property. 


(1) Manu lX-207, Mit. II ii-H, 12.' Sudor- 
sanam v- Narashuhulu, 26 M. 146 (166). 

(2) ham Sakye v, Laljce^ 8 C 149. 

(8) Sudarsamm v ^ Narasimhvlu, 26 M. 
149 (165). 

(A) lb , pp. 165, 166. 

(6) 8uraj Bunsi v. Sheo P&rshad^ 6 C, 


14S (166) P. C. 

(6) V. Hadha. Kissen, 31 C. 476 
(478). 

(7) Mit. L.ii.9. 

(8) Earn Salvye v Laljee, 8 0. 149 ; Bam 
Soonder v. Bam Sahye^ 8 0. 919, 

(9) Mit 
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‘‘Such corporate body with its heritage, is purely a creature of law and cannot 
be created by act of parties save in so far that by adoption, a stranger may be 
affiliated as a member of that corporate body. Persons who by birth or \ 
adoption are not members of a Hindu family cannot in the al)sen(:e of custom ; 
having the force of law, by mere agreement, become or be made members 
of a joint family . (1) So where the father and his live sons constituted an 
undivided family and two of his youngest sons, the plaintiff and the defendant 
commenced to live together, and <me of them tlie defendant commenced busr 
ness as a Railway contractot in wliich the pLaintiff claimed a co-parcenary 
interest on the ground of their relationship and joint interest from which he 
wished the Court to infer an agreement in favour of their becoming joint co- 
parceners, but the Court threw out his suit on the ground that the sub-co-parce- 
nership set up by him was unknowai to the law, and could not be created by 
contract. In another case tw'o brothers being members of a joint Mitakshara 
family went down to Calcutta and began to work there as coolies. Out 
of their joint savings they purchased a house. One of them having died the 
other sued his widow for possession of the house on the ground that he had 
inherited it by survivorship. But the court threw out his case on the ground 
that there was no intention to create a co-parcenary between themselves by 
agreement, W to which it might liave been added that even if there was, it could 
not be recognized by law. Sucli persons could not l)e regarded as reunited 
after a division. As women cannot be co-parceners, it follows that property 
acquired by her and her husband would belong to both, and on the wife’s 
death her share would descend according to the rules of inheritance prescribed 
for stridlian. 

102 - (1) T he normal state of a Hindu family is one of 
Normal state of joiiitness in mess, and estate. 

Hindu family. ^2) As such it may be presumed that 

{a) Such family continues to remain joint until the 
contrary is shown. 

(/)) W'^here property is shown to have been once joint 
family property it is presumed to remain joint until 
the contrary is shown. 

(c) All property acquired by or in the posaession of a joint 

member is joini . property. 

(d) Where there is a nucleus from which property 

may be acquired, any property acquired with its 
aid by a member is joint property. 

(3) Provided that no presumption in the last clause will 
arise where it is admitted or proved that there has been\-- 
separation from, thiHoint iamily- 

(1) Sudarsanam v. NarasimhiilUt 26 M (4) Siidnrsafinm v. Narasimhitlu^ 26 M. 

149 (164). 14^.) (157) oommenting on contra in Shorn 

(2) Ih, p. 167. Narain v. Court of Wards 90 W. R. 197. 

(8) MoHlBouliv BhagwHn, 36 I. C. (0.) (6) Muthu Ram Krishna s . MOfri MuiJvii. 

636, 26 M. L. 632 ; 24 I, 0. 363, 
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Synopsis. 

(1) Normal state of Hmdu faviihj is rate names (1124). 

joint (1107-1108). ilH) Separation in mess and residence 

(2) Presumption of jo tyit ownership of (1125-1126). 

family property (1109). (12) Separate possession of properties 

(3) Presumption of continuance of (1127). 

joint status (1110-1113). (13) No presumption where partial 

(4) Presumption of acquisitions being separation admitted (1129). 

joint family property (1114- (14):7/a?<; regarding self^acquisition 

1116). (Il30-li:3l). 

(5) Presumption of jointness and (15) Property johitly acquired (ll32). 

joint estate (1117-1119). (16) Property treated as joint (1133- 

(6) Presumption applicable only to 1137). 

normal family (1120). (17) Grants by Government^ if and 

(7) No presumption that joint family joint when family property 

possesses joint property (1121). (1 138). 

(8) Presumption of union (1122). (18) Impartible estates (1139-1142). 

(9) Evidence in rebuttal (1123). (l9) Accretions to the estate (1143), 

(10) Mutation and purchase in s^pa- (20) Hereditary offices (1144). 

1107. Analogous Law. — This section states two proi)ositions; — (i) — that 
the normal state of a Hindu family is one of jointness, aiiiiTli)— that consequent- 
ly all property possessed by it is presumably joint. Both those propositions are 
based upon the consensus of authorities. (^) They are both merely rules of 
evidence creating merely as they do presumptions of jointness in mess and 
estate which may be rebutted by any one asserting the contrary. This 
presumption applies to every Hindu family whether subject to the Mitakshara 
or the Dayabhag scliool. 

1108. It has already been seen that the unit of a Hindu society is a 

family, and that term, however elastic and at times misleading though it be, 
has become a definite concept whicli enters largely into the discussion of all 
legal questions relating to property and status. It has already been the 
subject of a previous discussion. Taking the term family in its narrower 
sense, there can be no doubt that its normal state of existence is one of 

, joinjcness in njess, worship and estate. The family being thus in every res- 

pect joint, all that appertains to it \spr%ma facie held in common. This being 
the rule it gives rise to several presumptions which are, liowever, all reducible 
to the two main presumptions set out in clauses (2) and (3). 

(l) Bewnn Persod v. Radha, 4 M.I A 187 Chunder/lO W. K. 898; Dharoo v Court of 
(168); Naragunty v. Vengama, 9 M.I.A. 66(92); Wards, 11 W. R. SZQ;Kombehare$ v. Gyadeem 

Cheetha y.Miheen Lall 11 M.I A.869- Kdttama IIW.R. 361; Parreelal v Buhhoreelat 13 W.R. 

V. Rajah of Sivganga, 9 M. I.A. 689; Neelkis^ 124; Brijnaih v. Srigopal, 12 W. B. 468; 8hih 
to V. Beer Chuuder, 12 M.I. A. 628 (640)^ Pr-U Pershad, v. Gangamonee 16 W, B« 291; Inder 
Koer V. Mahadeo, 22 C. 86 (89) P, C.; Bilash comar v. JJoolal 18 W B. £68, Drobo v, 
Konwar v Bhdtoanee (1864) W. R. i; Pran- Tarachand, 18 W. R. 469; Tarnakchmder v. 
mth V. Kashinath, 1864 W. R 169 ; Beer Jodeshv/r, 19 W. R. 178; Babulal v. Tuma, 22 
Naram v. Temoowria, 1 W.R.816; Neelmoney W. R 116; Bhugoh^iiUj v. Domun 34 W R. 

V, Ganga Narain, IW R. 884: Muonye v. 9G6; Shushee Mohun y, Aukilchandei, 36 W. 
Lomun, 2 W. R. £88,* Bissumblnir v. Suorod- R. 282; Gai\e v. Kane 4 B H. 0. R. (A) 169; 
hmy, 8 W.R. 21? Bipropershad v Kenadeyce, Mancha v. Narotamdas 6 B H. C. R (aO) 1; 
6 W. R. 82; Bhurmchmd v. Rajmohishee, 6 Cnssmibhoy v. Ahmadbhoy 12 B.. 280 (809); 

W. R. 146; Ireelochun v. Raj Kishen, 6 W. R. Parhutiy v. Sudabut 2 Hay 816, Pt undram v. 
214; Lukhim v Modheemookhee 6 W. B. 278^ Chotoo] 1 ^ftgra 256 

Sreenath v. Menhohinee, 6 W.R. 86; Sheoratan (2) Nil Kisto y. Beerchutider, 12 M, I. A. 
V. Gour Beharif 7 W.R. 449; Radha v* Phool- 628 (540). 
koomaree, 10 W.R. 28; Govmdnaih v. Govind 
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1109. The t hird presumption is a qualified one and does not necessarily 
flow from the very jointness of the family, since a family may be joint and 
yet it may possess no property of its own. But if it possesses any joints, 
property the law presumes that all acquisitions made with its aid are also joint i 
property, and the burden of proving lliat any portion of that property is 
separate or self-acquired is on the person who alleges it. ^2) Clause (1) is taken 
from a judgment of the Privy Council vvhicli lias since been repeated in 
several cases. Delivering the opinion of tlieir Lordships, Lord Clielmsford » 
said: ** The normal state of every Hindu family is joint. Presumably every 
such family is joint in food, worship and estate. In the absence of proof of 
division, such istlie legal presumption 5 but the members of the family may 
sever in all or any of these three things.” This rule was first stated by the 
Paitditsr to Sir Thomas Strange in 1807 W and he re-stated it as follows : “With 
respect to the proof of disputed partition, though the law favours separation 
by which religious ceremonies are multiplied, it presumes joint tenancy as the 
primary state of every Hindu family I and this especially amongst brothers, it 
being most natural for such to dwell together in unity”. 

1110. Where once a family is proved to be joint, it is presumed to continue 

joint until the contrary is proved. This is in 
Cl. (2) (a). accordance with the principle of S. 114 of the Evidence 

Act which presumes a thing in accordance with pro- 
bability. 


1111. And as a necessary deduction, law equally presumes that not only 
the joint family, but its joint propeity continues joint, since 
Cl. (2) (b). the two go together and oiie cannot be separated without 

separating the other. But this is merely a presumption 
applicable to the property proved or presumed to be joint. Where, therefore, the 
common family house belonging to a joint undivided family having been long 
ago burnt down, each of the members occupied separate sites and erected 
his own building thereon, they were held to be the separate property of each.(®) 


1112. So again from the fact that a member is joint, law presumes that 
2 (q) ‘"ill property in his possession and acquisitions made by 

him are joint property. So where certain ancestral 
lands were sold in execution of a decree against a joint member to an auction- 


(1) Denonath v. Hurry Nnrain 1*2 B.L.R 
849 ; Gobind Chnnder v Doorga Persaud, 14 
B, L. F. 837. 

(2) Dhurm Das v. Shama Soondri, 8 
M. I A 929; Gopee Kriai v Gunga Per sad G 
M*. I. A. 68; Naragunty v. VenTcama, 9 M.T.A. 
66 ; PrankUhen v. Moothooramohan^ 10 
M. I. A. £8 ; Tara Churn v. Jog Nnrain, 8 
W. R. 226; LaUa Sreedhur v. LalJa Madho 
Pershad 8 W, R. 294 ; Prankisio v. Bhagee 
rutue, 20 W. R. 168 ; R m Ghulaut v. Ram 
Behari 18 A. 90 ; Qajender v Sardar Singh, 
18 A. 176. 

(8) Neelkisto v, Beerchunder, 12 M. I. A. 
528 (640). To the Bam e effect Naragunty w, 
Vengamma, 9 M I. A. 66; Dhurm Das v. 
Shama Soandri 8 M I. A. 229. 

(4) 2 Str. H. Ij. p. 847; Dhunnokdharee v. 
Gunput hall, 8 M. I A. 229; Neeikiato w,Beer 
Ghmder, 12. M. I. A. 628 (640); Radhika v. 

G. H. C.— 44 


Dharma 3 13. L R (AC) 12 J; Konnj Behnree 
Khetur Nath 8 W. R. 270; Taruck Chunder 
y. Jodeshtir, II B. L. R. 193 overruling 
contra in Shiv Gulam v, Boramsingh, 1 B.L. 
R. (A G.) 164 and dissenting from Khilut 
Chnnder y. Koonj hall, '1 B. L R. 194; 
Sosbheddat v. Boolaram W. R (S N) 67 ; 
Dhunnokdharee y. Ganpailal, 11 B L. R, 201. 

(6) Budha Mai v. Bhagairan Das, (1886) 
P. R. 86. 

(6) Oujjalapadi v. Gujjalapadi , 11 M.L.T 
33; 18 I. G. 113. 

(7) Pra^ kishen v. Mothoora, 10 M.I A. 408; 
Deela Singh y.Toofanee, 1 W.R. 307; Bissum' 
hhur V. Soorodhuny, 8 W.R 21; Treelochun v. 
Raj KUhen, 6 W.R. 214 ; Janokee v. Kisto 
Kemul Marsh 1; Kishen Kemul v. Janokee, 23 
W.R. 3 F.B. Giingadhur v. Soar jo Nauth, 16 
W.R. 446 .* Gokuru v. Gahardhan, 8 G.P.L.R. 
41; Bhimra v. Pitdfmher, 11 G.P.L.R. 87. 
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purchaser who re-sold them to the plaintiff, the court held that the family being 
joint, the property so purchased by the plaintiff must equally be presumed to 
be joint until the plaintiff could prove that he had purchased them from his 
own separate funds, fl) Appearances are not always to be relied upon in 
the legal idea of undivided, property, since a family may be separated as to 
residence, meals, and ceremonies, so as to seem even to their neighbours, as 
well as to others, divided, without being so, in fact, for it may continue to be 
united in interest, as on the other hand, having partitioned property, 
they may have become legally divided by a severance in their worldly concerns, 
and yet continue to live and mess together performing also in common their 
solemn and accustomed rites, they will appear to be still united, though in 
reality, and to legal purposes, they are no longer so. (2) 


1113. Clau.ses 1 ia) and 2 (h) are merely consequential and are supported 
01s (2) (a), (2) (b) authority of Phear, J., who said : “ It is no doubt 

laid down in many cases that the normal condition of a 
Plindu family is joint ; therefore, starting with the fact of a family being joint 
it must be presumed to afterwards remain joint, unless some proof of a 
subsequent separation is given. Also that where property is shown to have 
been once joint family property, it is presumed to remain the joint property of 
all the members of the joint family, until something to the contrary is 
shown”, 


1114. Clause 2 (c) takes for granted that the member, the character of whose 
Uj j 2 ) (c^ property is to be determined, was at the time to which 

the matter relates admittedly or is proved to have been 
joint. It is only then that law justifies a presumption that all acquisitions 
made by him in his state of jointness were made on behalf of and for the 
benefit of the joint family, and that all property in his possession is joint 
property of the family. 


If the jointness of the member is not proved, then there can be no 
presumption of t*:e jointness of his estate except under the next clause under 
which a nucleus must be established. The combined result of these two 
clauses, then is, that in order to create a presumption in favour of any property 
in possession of an individual being the joint property of the family, either of 
the two things must be proved ; viz., (^j— that the acquisition was made while 
in a state of jointness, or Hi ) — that it was made with the help of a nucleus. 
But where the jointness is neither admitted nor proved, there is of course, no 
ground for any presumption as to the joint character of the property found 
with any member.^ 


1118. As to clause 2 Phear. J., in the case already cited, said; ‘‘But 
on the other hand, there is more than one case which lays 
Cl. (2) (d). down, that the single fact of a family living joint or in 

commensalit 3 ^ is not enough to raise a presumption in 
law that property acquired by one individual member of that f imily is joint 


^l) Goroo Pershad v. Dihee Per shad, 0 
W.R. 58. 

(2) 1 Str. H.L. 225, 226 

(8) Hhiv Golam v. Barran Singh, I 


(AO) 16 i (166). 

(4) IJarish Chunder v. OoureB Perahad. 
16 W R, 168 
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property* To render it joint jgtjoperty, the consideration for its purchase must 
have proceeded either ogj^„Q£ ancestral Tunds, or ii 2 VYje..i>een produced -out of 
i^^J^iJfiXQiperty, or by jomtlabour. But neither of these alternatives is a matter 
of legal presumption. It can only be brought to the cognizance of a court of 
justice in the same way as any other fact, namely by evidence. Consequently 
whomsoever’s interest it is to establish it, he must produce the evidence. ” 

1116. It must however, be noted that this distinction does not appear to 
have influenced the decision in some earlier cases, where tlie courts have gone 
the length of presuming joint ownership even without the proof of nucleus. So 
Couch, C. J., in one case said: “The presumption of law is that all the property 
the family is in possession of is joint property. The rule that the possession of 
one of the joint owners is the possession of all would apply to this e^xtent that, 
if one of them was found to be in possession of any property , the family being 
presumed to be joint in estate, the presumption would be, not that he was in 
possession of it as separate property acquired by him, but as a member of a 
joint family (2) He then referred to the judgment of Phear, J., on the 
necessity of a nucleus and dissented from it as being in conflict with the view 
of the Privy Council. But the Privy Council ha\x' since in several cases in- 
sisted upon the existence of a nucleus as a condition precedent to any presump- 
tion W and it lias been recognized in several cases and is held to be the 
rule equally applicable to Dayabhag families. (^) It will thus be seen that the 
clause has not lieen settled without a contest. 

These principles do not, of course, suffice to solve the many perplexing 
riddles which their presumptions and counter-presumptions present in practice. 

They will now have to be considered. 

1117. Presumption of jointness and joint estate. — As the ordinary 

and normal state of a Hindu is to live in a state of union 
(1) Presumption of witli the other members of his family, law presumes it to 

jointnesf. cases. But since it is only the usual and not the 

universal rule, even amongst hlindus, such presumption is 
capable of rebuttal. I'he presumption itself is of a varying degree of strength. 
It is stronger in tlie case of brothers than in the case of cousins and the farther 
you go from the founder of tlie family the presumption becomes weaker and 
weaker. Even apart from the degree of relationship the presumption is growing 
daily weaker. As observed by Carnduff, J. : “ Joiritness is I imagine, becoming 
almost dailyjess and less the rule, and the presumption under consideration is, 
amid the changing conditions, and in response to the natural demands of a 
progressive society, steadily loosing strength in the sense that it is more and 

(1) Shiv Oolam y. Baran Singh, 1 B. L.R. (6) Tarachnrn v Joy Norain, 8 W.R. 226; 

(A. 0.) 164 (166). This case however, er Boivee Madhuh v. Bhagaobuty, 8 W. R. 270; 
roueoufily oast on the plaintiff the burden of Chundro v. Bnksh AH 11 W. R 805; Itadhika 
proving that the family was joint. To the Prasad y. Dhorma Dost, 11 W.R 499; iiflwi- 
sapaa effect on the necessity of a nucleus kristo v. Bhogeerotee, 20 W. R. 158 Jn(,o- 
^mhristo v. Bhageeruke, 20 W. R 168. dumba v. Hohinec 23 W. R. 522 ; Kunja 

(2) TarueJe Chunder v. Jodeshur, 11 B.L.R. Behari v. Ncmai Chmui 2 I. C. (C) 526 ; JoH 

193 (200). Bam v. Surasti (1883) P. R. 8. 

(3) Dhutm Dob v. Shama Soondri, 3 (6) Bam Nath v Kusiim Kumari, 4 

M.I A. 229. C.L.J. 56; Kimja Behari v. Nemichand, 2 

(4) Anand Bao v, Vasant Boo, 5 G.L.J. l.C. (C.) 626 (629) 

388 P. 0.; Lai Bahadur v. Kanhaiyalal, 29 A. (7) 1 Str. H. L. 225 , 226 . 

244 (264, 265) P. C. 
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more easily rebutted as time advances. It may well be that it will disappear 
altogether some day, perhaps at no distant date. * The education of the 
people, the growth of intellectual pursuits and opening of new avenues for 
the employment of individual enterprise are fast altering the old method of 
living and the joint employment and enjoyment of property. But so long as 
the joint Hindu family conlinues to preponderate there would be justifica- 
tion for the legal iiresumpcion, which should nevertheless be cautiously 
applied, and it must be understood as subject to a counter-presumption 
whicli may arise from separate residence, separate messing and separate 
worship. 

1118 . So it was ol)set ved in a case : ‘'The Subordinate Judge has proceeded 
^upoii the presumption that the ordinary state of a Hindu family is 
joint and he has accordingly thrown on the defendants the onus of proving 
separation. It seems to us that the Lower Court is in error on this point. 
When the quesion simply is whether the deceased was simply separate or joint, 
the onus no doubt is on tlie party alleging separation, but where it is foiiiiTas 
in this case, that the parties were living separately, messing separately, and 
worshiping s^'parately, the ordinary presumption falls to the ground. In such a 
case it rests on the party who alleges tlie continuance of indivision in spite of 
severance in these })aiticulars to prov'e his allegation.” 'rhis view of the 
High Court was concurred in on appeal by the Privy Council who said : 
‘‘The Disrict Judge and tJie High Court agree tliat as regards ^residence, 

.food and worsliip, the famdy had long ceased to be joint— -the only point 
of difference being as co partition of ancestral prop(^rty. Upon this question 
their Lordships have come to the same conclusion as the High Court.” 

1119 . This is, indeed the standpoint from wliich their Lordships viewed 

another case in wliich the nephew had sued Ids two aunts, being widows 
of his uncle Ramdayal, for possession of an estate on the ground of his 
jointness with him. The idaintiff admitted that his grandfather had divided 
the ancestral properly but he pleaded that his father and his uncle nevertheless 
continued joint. The defence was that the partition alleged by the plaintiff 
had separated the plaintiff’s father from his uncle. There was no proof one way 
or the other, but their Lordships assumed with the plaintiff that the division was 
as stated by him. They then added : It also appears that whatever the 

division of the property may have been by Ram Gi\lam, all the members 
of the family lived sparately and there was no commensality between 
them. In the case of an ordinary Hindu family who are living together or 
who have their entire property in common, the presumption is that all that any 
one member of the family is found in iiossession of belongs to the common 
stock, — that is the ordinary presumption-— and the onus of establishing the con- 
trary is thrown on the memlier of the family who disputes it. Having regard 
however, to tlie state of the family, when the present dispute arose, their 
Lordships think that that i^resumption cannot be relied upon as the foundation 
of the plaintiff’s claim, and therefore, as he seeks to recover property, which was 
in the possession of Ramdayal, and was ostensibly his own at the time of his 
death, it lies ui)on him to establish by evidence the foundation of his case, 
that the property was joint property to which he and his brother Kesho Ram, 


(1) Omipat Bnlmukund, IS G. L. J. HS 12) Ramprasad v. Lakhpati^ SO 0. 281 
(64fe, 660) following Gmnu Singh v. Bhag- (241) afl&rmed 0. A. (265) P. C. 

wati Kobfi, 8 I. C. (C). 234. (a) 16.. p., 266. 
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as surviving members were entitled.” Here it will be observed tliat tlieir Lord- 
ships did not even start with a presumption, though it was probably because the 
plaintitl had admitted a division. But nevertheless the case is instructive as 
showing that the presumption arises only in a case of a normal Hindu family. 

1120. What is then a normal Hindu family ? It is a family which is in 

every respect joint — joint in mess, joint in residence, 
Presumption only in joint in worship, joint in estate, and joint in every 
normal family other respect. Where such family is found tlie pre- 
sumption is legitimate, since it is a fair inference to make 
that one must live in the same state in which most of the otiiers belonging to 
the same community live. But if it is admitted or proved that the family to which 
the presumption is sought to apply is not a normal family, but one of which 
some members are not joint in one or more respects, the presumption would 
naturally weaken, and if it is found that they were separate in most respects, then 
there would be no room for the application of the presumption at all 1 since the 
initial presumption of law in favour of jointness would in such a case, be dis- 
placed by the connter-presuinption of logic that where a person is separate in 
most respects it is nc^t likely that he would continue joint only in some respect. 

I'liis is sometimes stated in a different form, namely, that a partition is 
presumed to be complete, but the two rules are different. 

1121. Presumption of joint property.— Assuming however, that a family 
is normal, and that as sucli it is presumably joint, it does not thence folic w 
that it has joint property since there is no presumption that every joint family 
necessarily possesses joint property. Consequently, unless the nucleus of 
family property is admitted or proved, llie burden of proof of the existence of 
joint property lies on the claimant. I'he presumption m favour of the joint’ 
family does not obtain in the case of pr()perty,an(l it is for the claimant to prove j 
the property to be joint. If, in any case, tlie plaintiff alleges that any property 
is joint property, it is for him to prove it, which he may do either by direct 
evidence, proving that fact, or l)y the indirect evidence of establislhng a nucleus 
and by the application of the rule of Hindu Law that whatever has been acquired 
with the help of the nucleus becomes impressed with its cjwn character. 

The question then arises what must be the value of the nucleus 
necessary to constitute all acquisitions made by its aid joint property. This 
subject will have to be presently considered. 

1122. Presumption of union. — The first clause states a rule expressed 

to apply only to a family living in a normal stale, and one 
(^)* which is joint in all the three respects mentioned therein; 

tliat is to say, given a Hindu family of which nothing is 
known, then law will make the presumption staled in tins clause. But such 
families do not give trouble in practice. The families that do are those which 
are riot normal in the sense that they have severed in one or two of the three 
esse ntial s of a normal union. For instance, they may have separated in mess 
or both in mess and worship and the question may then arise how far the pre- 
sumption is then to prevail. It may be that the fortunes of the whole case 
depend upon the application of the presumption. The evidence on either side 
may be negligible or evenly balanced — upon what solid foundation is the court 
then to rest its decision If it can be sure that notwithstanding severance in 


(1) Bmnoo v. Khaslmram, 8 C. 316 P. C. 
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^es& and worship, there still exists a presumption, tlien it will have something 
to go upon. But there may be other facts equally destructive of that presump- 
tion. As pointed out by Sir Thomas Strange in a passage before cited and 
followed by Nanabhai Haridas, J. in a considered judgment the strength 
of the presumption varies witli the relationship of the parties concerned. The 
presumption that arises in favour of the brothers living in a state of union 
is very different to the presumption in favour of the union of cousins, and still 
less in favour of more distant relations. Then again it cannot be forgotten 
that the presumt)tion of union as a whole is getting daily weaker by the very 
condition of modern society. As Carnduff, J , rightly observed in a passage 
already cited : “ Jointness is, I imagine, l)ecoming almost daily less and less 
the rule, and tlic presumption under consideration is, amid the changing 
conditions, and in response to the natural demands of a progressive society 
steadily losing strength, in the sense that it is more and more rebutted as 
time advances. It may well be that it will disappear altogether some day, 
perhaps at no distant date. ”12) 

1123. Ill considering then the value of such presumption, several facts 

are material, while on the other hand many facts are regarded as equallj^ 
immaterial. So, for inscance, where one party alleged jointness, and another 
r.eparation, the fart that one member possesses a larger share of the family pro- 
perty than Olliers, and the fact that such property has not been shown to be 
self-acquired, would be a material factor in supporting the case of union, W So 
on the other hand, the fact that memliers have for a considerable 
poss^ed and enjoy,gid-scp<irate pp^lions of the family property in equal shares 
woula support the case of separation. ' 

1124. Immaterial facts. — For instance, mutation of names by a person 
(1) Mutation and hivour of another does not amount to relinquishment of 

purchase in property by one in favour of the other, nor can it be 

separate names used as evidence of disruption of the joint family. (4) Of 
course, if such mutation is accompanied by any state- 
ments supporting tlie relincpiishment, then they would be relevant as admissions 
from which relinquishment or even severance may be inferred. So again, the 
fact that the settlement was made with one member of the family would not 
negative the riglits of other members to a participation in the property so 
settled ; nor is it necessary for such other members, if living in commensality 
with the former as joint proprietors to prove that they actually contributed 
money towards the acquisition of the property. W Where commensality is 
admitted the mere use of one brother’s name in documents relating to the 
property raises no counter-presumption of exclusive ownership in his favour, 
nor is his separate possession any evidence of separate acquisition unless 
such separate possession can prove consent of the other shares to his keeping 
a separate account. So again wliere other facts prove jointness, the fact 
that certain property was purchased in the name of a single member would be 


(1) Moro V. GanesK 10 B.H.C R. iU (468). 

(2) Ganpat v, BaUnalmwl, 18 C. L. J. 648 
(649, 660). 

(8) Koifaloji V. SUwa, (1888) B.PJ. 86. 

(i) ClweLa V. MUmn LaU, 11 M. I. A. 869 
(3»S0, 881) • Jnaso^idah v. Ajooilhia, 2 I. J. 
(N S) 261; Shibosoofidery v. Rakhal Doss l W. 
R, 38; Mun Mohince v. Soodamofiee^ 8 W. R. 
81; Bilash Koonwar v. Bhawanee^ (1864) W. 


R 1 , Srichnnd v Surajkuar, 9 I. 0. 140. 

(6) Bnrosoondurea v Doorga Do$^, 16 W. 
R. 215. 

(6) Kiuhen Komulsingh v, Janokee, 28 W, 
R. (P B.) 31; Deela Singh v. Toofame, 1 W 
R. 307. 

(7) Lalla Beharee Lall v. Lalla Ma^hn 
Persand, 6 W. R. 69; Eunjeetsitigh v. Madud 
AH, 8 Agra 222, 
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insufficient to rebut it, since it will be presumed tliat it was purchased with 
money derived from joint funds. 

1125. So again the mere circumstance tliat one of several brothers occu- 

pied a separate dwelling house would not oi' itself rebut 

(2) Separate presumption of jointness. l>ut tliat it may liave that 

residence. effect was conceded by the Privy Council in a case in 

which it was said : “ The cesser of commensality is only material to the 

determination of the issues in the cause, in so far as it removes or qualifies 
the presumptions which the Hindu Law might otherwise raise, that an acquisi- 
tion made in the name of an individual son of the family was made by the 
head of the family and as part of the family estate. ’ ^3) Their Lordships then 
considered that fact along with others and considered their cumulativ^e effect 
upon the case. Cesser of commensality is then an t^lemcnt w^hich may pro- 
perly be considered in determining the question whether there has been a par- 
tition of joint family property, though it is not conclusive, 

1126. Of course, of all the thjee facts of jointness, namely jointness in 

. mess^ residence and estate, it often happens that parties 

(3) Separation in usually commence their separation by taking up separate 
mess and residence, residence necessarily. This is necessarily accompanied 

by segj^ration in mess. The question then arises what is the effect of such 
separatlcin upon the normal presumption in favour of jointness. Does it 
neutralize it so far as to leave the party alleging a jointness there- 
after to prove his case. It has been so Jield in a case in which the 
lower court had held the contrary. Adverting to it, the court said : The 
Judge is also wrong in saying that no presumption whatever arises of a 
separation from the fact of an admitted separtion in dwelling and food. We 
would observe that such separation, though not conclusive evidence of a 


separation in estate, would give rise in Hindu Law to a presumption of separa- 
tion in estate.” And a similar \'iew has been expressed by the Privy Council in 
the cases already cited. Of course, in such a case it may be that the members 
have been forced to separate mess and residence owing to discords amongst 
the female relations which so often force upon the male member^not only the 
course of separation in residence but separation altogetlier. The question of 
separate^wprship isL seldom now raised, since the household gods of a family are 
usuall y di vided upon severance of mess and residence, and even when it is not 
so, it is an index of least importance in considering the question of separation. 


1127. Separate possession.- -In the foregoing discussion cases have been 
cited to show how far the courts regard single facts such as separate entry in j 
the mutation register, separate possession, and the like as insufficient to rebut 
the presumption in favour of jointness. These were also cases in which the 
testimony of those single facts was overborne by other facts which made for 
jointness. There are however cases, in which possession for a considerable 


(l) Anund Mohm v Lama, I Hay 374 ; 
Madhub Bose v. Sood^ia,, 3 Hay 833, Nuro 
nedh V. Qoda KoUta, ’0 W. R. 342. 

i s) B^as Koer V, Bhowame, Marsh, 641. 
3) Anundee Koonwur v. Kkedoo Lai, 14 
M.I.A. 462 (422) cited and followed in Gannh 
Butt V, J§wach Thakurain 81 0.262 (269) P.C. 

(4) Anundee Koonwur v. Khedoo Lai, 14 
M. I. A. 412 ; cited and followed in Oanesh 
Butt t. Jemch Thakurain, 81 0, 262 (269) 


(3) Jagun Kocer v. Baghomundtm, 10 W. 
R. 148 (149) ; Skerajnnddeen .v Horclsingh, 
25 W. K. 116 the judgment does not support 
the head note. 

(6) Annndce Koomvar\. Khedoo Lal,-li 
M.I.a. 412 (422) cited and followed in 
Oanesh Butt v. Jewach Thakurain, 31 C. 262 
(269) P.C. In Banee Madhuh v. BhagobuUy, 8 
W. R. 270, mere separation in mess held 
insuffioient, 
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period has been held of itself to destroy tlie presumption of jointness. So where 
the members lived apart for several years and during that time or for more than 
12 years prior to the inslitution of a suit for partition, they were found to be in 
possession of portions of the originally undivided property in the assertion of 
titles mutually exclusive the c<»url held that such severance of enjoyment 
necessarily drew after it a sevetance of right. This was conceded in a later 
case in which, iiowever, it was pointed out that though exclusive possession and 
enjoyment is cogent evidence of partition, it merely creates a presumption in its 
favour which may be rebutted by proving that it was due to a family arrange- 
ment or convenience of management or enjoyment. But such arrange- 
ment if continued for 30 or 40 years would almost certainly be conclusive of a 
partition. Certain descendants from a common ancestor commenced to live 
apart witliout any formal separation. About 11 years after, one of the parties 
to tbe separation sued the others for possession of some property in defendant’s 
possession on the ground that it was joint property. The court held that the 
separ^ion being admitted it was on the plaintiff to establish his allegation 
and that he could start with no presumption in his favour. 

1128. Possession is pnma facie evidence of ownership. 1^) Put of course, 

such possession must bejirima Jade exclusiv’^e and exhaust- 
S. 110, Evidence Act. ive. In the case of joint families, however, the possession of 
one is the possessiini of all. Consequently, the presump- 
tion arising from the separate possession of a single meml)er is neutralized by 
the counter- presumption in fav our of jointness. In such a case, therefore, 
if the plaintiff sues for a partition on the basis of joint property he must 
establish his case. 

1129. No presumption where separation admitted. — riie presumption 

of jt)intness with all its corollaries have however, no appli" 
Cl- cation where a separation is once admitted. So where the 

plaintiff sued on Jie allegation that liis father and defend- 
ant had continued joint, while their brother separated from the family, the 
court held that a separation of the family being once admitted it was on the 
plaintiff to prove that notwithstanding this separation liis father had remained 
joint with the defendant. As the Privy Council observed : ‘ There is no 

presumption when one co-parcener separates from the others, that the latter 
remain united. In many cases it may be necessary, in order to ascertain the 
share of the outgoing member, to fix the shares in which the other co-parceners 
are or would be entitled to, and in this Sense the separation of one is said to be 
a virtual separation of all.” But this does not mean that the separation 
of one member has necessarily the effect of the separation of all other members 


(1) Sheshapn, v. Igapa, (1876) B.P J. 37 

(2) AtmaTam v. MadhavraVj (1880) 
B.P. a. 311. 

(3) Vijli V. Magan, (1891) B. P. J. 14 ; 
Vishnu V. Ramcha,ndra. (1883) B. J. 58 ; 
Ouracharya v. Bhimtuiharya, (1876) B. P. J. 
241; Surbessur v.Qossain Doss 17, W.B. ,210. 

(4) Badul Singh v. Qhuttur Dharee, 9 W. 
R. 668 ; Harish Chunder v.N'ufur Chunder, 9 
W. B. 461. 

(5) 8. 110, Evidence Act. 

(6) Badha Chum v. Kripa Sindhu, 6 0. 
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B,P.J. 828 : Maruti v. Vishvmath, (1877) B. 
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inher se. ( 1) As their Lordships point out, it may be so in many cases 
where it is necessary to fix the shares of other members and then it may 
virtually amount to a separation of alL In any case, the ^ase is a clear 
authority for the view stated in clause (3), viz., that where once any separation 
is admitted or proved, it suffices to destroy the f?eneral presumption of jointness 
and its consequential presumptions. [For the effect of such separation on the 
general law of partition, see post, Chapter on Partition.] 

1130. Sapapate ppopepty . — The law of self-acquisition is based on 
Texts. the texts set out in the sequel. (2) 

1181. It is now settled that the family is not entitled to participate in 
“ f^cQi^hsition made by a joint member as a result of his 

out detriroent^’ ' iudividual effort if made “ without detriment to the 
father s estate.” Theise words have been interpret'd to 
exclude merely a general education received at the expense of the fami%* (^) 
So it has been held that the earnings of a pleader who had received 
ral education at the expense of the family were his self-acquired pro^W^, <4) 
Such was held to be the case where the acquirer was a Subordinate Judge. (6) So 
where three brothers who had nothing of joint property except their ancestral 
house, went out into the world and having obtained service in the Commissa- 
riat, Department acquired considerable wealth, the court held each entitled to 
his own earnings. (6) Such have been held to be the earnings of a dancing girl. C^) 

1132. Property jointly acquired. — Property may become joint if it is 
acquired by the joint exertions of the members of the 
Cl. {c\ joint-family though there be no nucleus to assist in its 

acquisitions. Such property becomes joint property of the 
family and not only of those who acquire it. Nor can they set up amongst 
themselves a sub-coparcenary for the purpose of acquiring and enjoying the 
result of their joint labour to the exclusion of other members. As Bhashyain 
Ayyangar, J., said, a joint undivided Hindu family is purely a creature of 
Hindu Law and cannot be created by act of imrlies save in so far as the act of 
adoption may have that effect. (9) 

1138. Property treated as joint. — Property may become joint by reason 
of its being treated as a joipt acquisition. The characteristic of this property 
consists not in the contribution of joint labour to its acquisition, as in the 
conduct of those against whom the right is claimed. An extreme case of this 
kind arose where one N had four sons— B, C and D all residents of the 
village of Dongre in the Ratnagiri district where they had a small house, but no 
lands or other property. About 40 years ago one of them A, left his native 
village and set up a school at Bhynder in the Thana district where he after- 
wards opened a shop and commenced trading in salt. A year or two later, 
bis brother B joined him, opened a school in a neighbouring village and 


(1) BmganaJtha v, Norayan^aini, 81 M. 

; Babaji v. Dattu, 87 B. 64. 

(Sli 7fd< ii-1 12,120 explained in Mit. 
I4 Tw1.$1 Contra Ohalakonda v. Ohalakonda, 
2 II H.O.R. 56 ; Qtmgadhar^idu v. Durvasalu, 
7 M.H.0.B 47 is inoonsistent with PauUem v. 

I M. 2^2 (261) P. 'C. and impliedly 

oyarralsd hy it. 

V. Pauliem, 1 M. 252 (261) 

m: 

' (4)^ Bha0%fa$hi Bai y. Sadash'vrav, [ISBQ) 
(J. H. c.— 45 


B. P. J 1264 Chanbasapa v. Cholawa, (1890) 
B. P. J 172 ; Avayamhal v. Kcmalatnhal, 19 
M. L J. 65; Mehta Bam v. Bew a^hand, 4 S. 
L.R 161. 

(5) Lakahmnan v. Jamnabai, 6 B. 225, 

(6) Lachman Kuar v. Beh% Prasad, 20 
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(7) Boologam v. Swomam, 4 M 860. 

(8) Sudarsanam v. Narasimhulu, 25 M, 
149. 
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commenced to act as broker at Bhynder where he died leaving the defendant, 
then a year old. Later on he was removed to his native village and on coming 
of age he managed his household business. I'wo other brothers 0 and D 
later on joined A and assisted him in his business. All the three yl, C 
and D used to remit money to their parents at Dongre where their children 
were married. 0 and his sons then sei)arated in mess and sued yl and 
his sons, D and B's son for partition, in which B's son equally claimed a 
quarter share. J defended tlie suit on the ground of his separate acquisi- 
tion but on the decree being passed against him, he did not appeal. The 
claim of B\s son was rejected, but the High Court decreed his claim on 
the ground that he had been treated by the brothers as a member of the 
joint family, like one of their own sons, and that he had been placed in 
management of their family property and dealings at Dongre. The court held 
that the right to share did not depend upon the establishment of the fact of 
actual help having been rendered at the principal place of business. The fact 
that S’s son was treated as standing in the place of his father B and served the 
common interests of the family l)y staying at home to look after the house- 
hold with the consent of all the three brothers entitled him to a share 
which was decreed. It will be observed tliat in the case emphasis 
was laid more; on the contribution of labour than on the fact of treat- 
ment. So it has been observed in another case : ‘‘ I'or the formation of a co- 
parcenary in Hindu Law such a nucleus is not absolutely necessary, provided 
the persons constituting it stand in the relation of father and son or other rela- 
tionsliip requisite for a co-parcenary system, and these persons by living, mes- 
sing and worshipping together and throwing all the proi)erty jointly into one 
common stock manifest their intention to deal with one another and with out- 
siders as members of a co-parcenary system under the Hindu Law.” 

1134 . To create; a title upon the ground that tlie owner of a property 
threw it into the common stock abandoning liis exclusive title in favour of his 
brothers, it is necessary for the latter to show a clear intention on the part of the 
owner to abandon his separate rights and throw it into the common stock. It 
is not reasonable or conducive to the peace and welfare of families to construe 
acts done out of kindness and affection to the disadvantage of the doer of them, 
by inferring a gift, when it is plain that no gift could have been implied. 

Such was the case in which the evidence showed that the names of the 
brothers of a single donee under a deed of gift had been entered in the Reve- 
nue papers along with his own, that on certain occasions the donee associated 
with his brothers in suits relating to the proi)erty in question, and that the 
donees made certain payments out of tlie inconje of the property to his 
brothers *> but the court lield that these facts did not support an inference 
as a matter of law that the donee had thrown the property gifted to him 
into the common stock, or that the donee was estoi^ped from questioning his 
brother’s rights. (^1 Such was the case of one Kuldip who treated his younger 
brother Sadlvi Ram, who was born deaf and dumb and so incapable 
of inheriting property, as if he had been under no incapacity. His name 
was entered as joint owner in the revenue record, and documents were 

(1) Haghunath v. Mahadevt (1896) B.P.J. 808. 

503. To tho same efieot Krishnaji v Moro, 15 (i) Janki Nath v. JanH Natht 2 A.L.J. 

B. 82. 225. 

(2) Lai Das v. Moti Bai, 10 Bom. L. R. (6) Muddan Oopal v. Khihhinda Koer^ 18 

176 (177). C. SilP.O. 

(3) Dharam Ouind v. Ambaf (1898) B.P.J. 
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issued and taken in his name. For a number of years his case had been treat- 
ed by the family as one that might be cured. Ultimately there being no hope 
of his cure, a family arrangement was entered into by which he was set aside 
as disqualified. Sadiiu Ram’s collateral sued for his estate. The High Court 
upheld the claim on the ground that Kuldip had by his conduct admitted Sadhu 
Ram’s title and that it was good even as a family arrangement or by virtue of 
the law of limitation. But their judgment was reversed by the Privy Council 
who held that acts of kindness sliould not be construed into acts to the dis- 
advantage of tlie doei and that Kuldip’s conduct was throughout that of a bro- 
ther who was anxious to secure to his younger brother the share to which he 
would have been entitled if not disqualified : “Kuldip naturally and properly 
treated this afflicted l)rother as a member of the family and entitled to equal 
rights until it became absolutely clear that his malady was incurable. Their 
Lordships think that it would not be reasonable or conducive to the peace and 
welfare of families to construe acts done out of kindness and affection to the 
disadvantage of the doer of them, by inferring a gift when it is plain that no 
gift could have been intended”, (l) 

1135 . In another case of succession to an Oudh impartible estate the 
plaintiff sued to eject the defendant who w^as his paternal uncle on the ground 
that the estate being subject to the law of lineal primogeniture the defendant 
had no title. The latter ideaded (a) — that both he and Ins brother were entitled to 
the estate as it had been recovered by their joint exertions, and that (b ) — in any 
case the plaintiff had by his own acts in 1879 made it over to him. As to con- 
tention (a) — tlieir Lordships held that the fact that upon its conferral on the 
plaintiff’s father he alone entered upon possession of the estate, destroyed 
the tlieory of joint ownership and that as to contention, (^;J — it was perfectly 
true that tlie plaintiff liad caused the defendant’s name to be mutated 
and recognized his claim, but their Lordships held that it did not prevent the 
plaintiff from stating tiie true state of the case after he had learnt it. 

1136 . ‘ It is not now contended that the mutation operated as a transfer. 
It would be absurd to suppose tliat the plaintiff made any misrepresentation to 
the defendant ; neither was tlie situation of the defendant altered in any way 
to his prejudice. No consideration was given by the defendant, nor is there 
anything in the transaccion to create a trust. Possibly it might have given tlie 
defendant a possession on which time would run but if so, time has not run 
long enough to creat a bar. ... A gratuitous admission may be withdrawn 
unless there is some obligation not to withdraw it ; and there is not here 
any title on which such an admission can rest. If then there is no transfer, 
no estoppel, no bar by time, no trust, why should not the plaintiff assert his 
legal rights, whatever he may, in ignorance of the facts or in deference to his 
uncle or for any other cause not injurious to the defendant, have admitted.” 
But in another case where the Government had confiscated the estate of a 
rebel family but regranted about a third of it to the eldest brother, and the ques- 
tion was whether this grant was the grantee’s self-acquired property or one 
which became the joint family property of himself and his two other brothers, 
the Privy Council referred to the grantee’s own admission before the settlement 
officer in which he had admitted that he and his brothers were. “ joint in equal 
shares” referring to which their lordships said : “ It would seem, therefore, that 
it must be inferred that under a family arrangement which cannot now be 

(1) Muddan Oopal v. Khikhinda Koer^ 18 (2) Mtihammad Unain Ah v. Hussain Kkan^ 

0. m (881) P.o. 26 C. 81 (100, 101) P.C. 
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questioned, the three brothers became jointly entitled as members of an un- 
dividedlblindu family to the Shirpur estate, although the Government grant was 
to Gaya Din alone (1) The two cases might be distinguished on the ground 
that while one was a case under Mahomedan law, the other was one under Hindu 
Law under which the admission into the co-parcenary is possible by such re- 
cognition. 

1137. The same high tribunal had to decide another case in which it 
found the acquirer to have blended his income with that of the joint family. 
This was the case in which the question was as to whether one Durga Prasad s 
estate was separate or a part of the joint family propet ty of himself and his 
sons. It appeared that Durga rose from a clerkship on Rs. 150 to be an Inspec- 
tor of Schools on a salary of Ks. 750 per month. In 1885 he retired on 
a pension of Rs. 4,000 per annum. It was admitted that Durga had considera- 
ble nucleus of ancestral property in his hands after his partition from his 
two brothers, the income of which he blended with his own. His sons, when 
they came of age, sent the pay which they received to their father with whom 
they lived and by whom they were supported. Referring to this fact their 
Lordships remarked : “ This is strong evidence that there was but one com- 
mon stock of the whole family into which each voluntarily threw what he might 
otherwise have claimed as self-acquired ; and tlie property purchased by, or 
with the assistance of, the joint funds, was joint property of the family, and 
not of any particular member of it.” (2) But this was a case of father and * 
son, the father being the karta, and there was one common stock. But 
the case was held to be different where one Ram Narain, a junior member of 
joint family, who as a pleader at ITaidoi, had amassed a fortune, purchased 
properties at Hardoi out of his earnings in the name of liis son-in-law, the 
husband of his only child. He maintained an omnibus account book in which 
he blended his professional earnings with his receipts and payments on account 
of joint properties. Ram Narain continued to be a junior member of his 
family from 1864 to 1890 when he became manager of the joint family. In 
1889 he made a statement to the effect that he had gifted the villages to his 
son-in-law. In 1900 Ram Narain died and the question was the whether 
the properties gifted were his self acquisitions. The Privy Council held 
that they were and in upholding the gift they were influenced by the 
fact that Ram Narain had abundant moneys of his own to purchase those 
properties and that “the fact that he blended those that were not otherwise 
used does not mean that every entry of a purchase in the book is an entry of he 
transaction so dealt with that it must be regarded as joint property.’ And 
as to the gift they held that liis purchase of the properties in the name of his 
son-in-law and a declaration to the effect that he had gifted them to him 
sufficed to convey a good title in his favour. (8) 

1138. Govern ment ant. — Property acquired from a grant from Govern- 
ment is unquestionably self-acquired, (^) unless it was merely restoration of a 

(1) Kedar Nath v. Eatan Singht 32 A. 416 Nwidvn v. Janki Kotr, 29 0. 828 (861) P. 0. 

(426) P.C. Sookrajy Orwernwent, li M.I.A. 112; 

(2) Lai Bahadur v KanhaiyalaU 29 A. pershad v. SheoLyal, 26 W.B. 66; BHi Indar 

244 (256) P.C distinguished in Suraj Narain v, Janki, b I. A. 1; Shere Bahadur v. Dariaot 8 
V. Eatan Lai 40 A. 169 (164) P.C. C. 646; Jagamtha v. Eanidl)hadrat H M. 880; 

(3) Suraj Narain v. Eatan Lai, 40 A. 169 Malian v Purmhothama, 12 M. 287; Subha' 

(170) P.C. raya v. Kamu, 28 M. 47: Oumaiyan v. 

(4) Katama Nachiar v. Bajah of Shivagun- Kaniachi, 26 M. 889 (and oases cited) ; Poona 
ga^ 9 M.I.A. 643 (610); Beer Pertab v, Rajeri' v, Nirpat Singh, 2 C.P.Ii.R. 188, 

12 M. I. A. 1 (841 iollo\i 7 ed in JRam 
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confiscated grant intended to be for the benefit of the family W or is a grant made 
in consideration of the services rendered by the family or at its expense. But 
a party cannot sue Government for the modification of its grant. ^^)By an order 
of Government known as Lord Canning s Proclamation of 1858 all property in 
the soil of Oudh was confiscated by Government, out of which an estate 
was transferred to one Gouri Shanker, the head of a banking firm which had 
supported Government in suppressing the mutiny. In holding that the grant 
enured for the benefit of his family, the Privy Council said : “As regards that 
part of the property granted to Gouri Shanker whicli, if any was not previously 
part of the family estates, it cannot be held to have been the separate self- 
acquired property of Gouri Shanker within the meaning of Hindu law. It was 
granted as a reward for loyalty and for the support and assistance rendered to 
British officers ; such services as those refered to in Gouri Shanker’s petition 
could not have been rendered without the use of funds which must be presumed 
to have been those of the joint family.”(^l So where an estate was allowed to 
continue in possession of its manager, and was at the settlement, granted to 
“the loyal members of his family ”, the Privy Council held the grant to be for 
the grantee’s family generally, and not to any persons as persona designata. 
The question whether a Government grant was personal to the grantee or to him 
and his family is one of construction and intention to be inferred from the 
terms of the grant and its surrounding circumstances. 1^) It may be that the 
^ grant is personal. Even then it is open to the grantee to treat it as a joint family 
asset and it becomes so if the grantee constitutes himself as trustee for his 
family or by a family arrangement or by a family custom. 

1139. Impartible estate.— From the history of the law of primogeniture 
given in the foregoing pages 355-356) it will be clear that in their in- 
ception, impartible estates owed their origin to feudal grants, but with the 
decline and decay of feudalism they have continued to retain their incident of 
impartibility. Some of them ha\'e been the subject of express legislation or a 
formal grant by Government in which both their impartibility and inalien- 
ability is made a term of the tenure. Apart however, from law or grant, an 
estate may be impartible by its nature or by custom. But in this case, since 
partibility is the rule and impartibility an exception, be who relies upon the 
impartibility of an estate must prove the custom. In such cases the nature 
of the estate and the existence or otherwise of a special family custom are 
questions of fact to be determined on the evidence available in each case. 

(1) Hurpershad v. 8hcn Dyal, 26 W. E. 66; 3 C. 6i6 (662) P. C\Bammmui v. liaghunath, 

Kedar Nath v. Batan SvigK 82 A. 416 P. C ; 8 C. 769 (782) P.C. 

Beer Pertah Singh v. Bqjefider^ 12 M.I.A. 1 (7) Kedar Nath v, Batan Singh B2 A. 416 

(87); Sookraj v. Qovermnent, 14 M.I.A. 112 (426) P.C.; Periasami v. Periasami, 1 M. 312 

(125) ; Narayana v. Chefigalamma, 10 M. 1(8) P. G. 

P. 0. (teftlly a case of release of its rever- (8) Bhujangrav v. Malojiravt 6 B.H.C.R. 
sionary rights by the orowo);E^m Nundun v. 161 (169); Madhavravv. Atmaram, 16 B. 619 
Janki Koer, 29. C. 828 P.C. (624). 

(2) East hvdia Co, v.Syed Ally,! M.I.A. (9) Cufiesh But v. Moheshur, 6 M. I. A, 

566 (678). 101 (367) Venkata v. Parihasarthy, 87 M. 199 

(8) Burvershad v. Sfieo Dyah 26 W. E. 86 (209) P C ; Durga Charan v. Baghunath^ 18 

(68). P. C. 0. W. N. 66. 

(4) Goviftdrao Sita Bam, 21 A, 66 P.C. (lO) Mallikarjun Durga, IS M. iQ6 P. 

(5) Baijnath v. Tej Bali Singh, 88 A. 690 C. followed in Narnsimhn v Parihamrihy, 87 

(608), M. 199 P. C. But of course, as previously 

(6) Sookraj v. Government, 14 M.I.A. 112 stated, it is not a question of fact for the pur- 
(127); BardeoBux v. Jawahir Shigh, 8 0. 622 pose of appeal (§ 387) 

<688) P 0. I Shere Bahadur v. Dariao Kuar 
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1140 . ll may be generally stated that an estate partaking of the nature 

of a principality ora Raj is ordinarily both impartible and 
Raj impartible. inalienable. Such are the Zemindaris (2) and Pal- 

yams (3) of the Madras Presidency, Orissa and Central 
Provinces which are all classed as non-feudatory states. 

1141 . The impartible estates are from their very nature incapable of being 
regarded as co-parcenary property though those who would be co-parceners if 
the estate were partible, would, amongst others, be entitled to maintenance as a , 
riglit. This is now settled, though in some earlier cases the Privy Council 
appeared to liave tlunight otherwise. T!ie Privy Council observed : * Though 
an impartible estate may b(^ for some purposes spoken of as joint family pro- 
perty, the co-i)arccnary in it wliich under the Mitakshara law is created by 
birth, does not exist.” 

1142 . But in spite of this modification, their Lordships continued to hold 

that the rule of succession is still by survivorship (®) and their view was 
followed by the otlier courts, But in a later case tlieir Lordships definitely 
declared that no junior members of t’'o family possessed any co-parcenary rights 
in an imi)artible estate and their interest therein was merely a contingency (9) 
and this view lias since been re-affirmed, It is of course, clear that as the 

ownership of an impartiide estate vests in the holder for the time being, who 
has complete dominion over it and no relation of the holder, apart from the, 
personal relationship, has, by reason of his relationship and apart from custom, 
any riglit even to maintenance. “ An iinjiartible Zeinindari is the creature of 
custom, and it is of its essence that no co-parcenary exists. This being so, the 
basis of the claim is gone, inasmuch as it is founded on the consideration that 
the plaintiff is a person who, if tlie Zeinindari were not impartible, would be 
entitled as of right to maintenance And if during the life-time of the 

holder no other member of the family has any persent proprietary interest in 
the estate, it follows that there is nothing to survive on the death of the holder, 
and tlie estate must descend as if it were separate estate, subject only to the 

(1) Ganenh Dutl v. Moheshur, 6 M. I. A. such estates has always been determined by 

16 i; Beer Veriah v. liajeudar, 12 M. I A, 1 ' the rule of survivorship; v.Vengama 
See the subject discussed in 1 Gour’s Law of 9 M J.A. 66; Heeranath v Burm Narain, 17 
Transfer (4tn Kd.) §§ 225, 328. W. K. 316 P.O. ; Chintamun, v. Nawlukho, 1 

(2) Gavuridevamma v. Bmamidora, 6 M. C. 163 P.C; S^vagnma v. Feriasafni, 1 M, 312 

H. C. (106). P.C.; Bup Singh v. Baisni 7 A. 1 P.C; Doorga 

(3) Kachi Kaliyana v. KacMymm, 28 M v Doorga. 4 0. 190 P.C; To the same effect 

6QB'P.C.: Naragunty \ Vengama, Ml A 66. Venkata v. Court of Wards, 22 M. 88dP*0. 

(4) Sartaj Kuari v. Deoraj Ktuiri 10 A. 272 (6) Sarlajkuari v. Deoraj, 10 A. 272 ; 

P.C; Bamo Bav v. Raja of Fittapore 41 M. 778 Gur Pershaa v. Dkam Bai, 38 C. 182 (186, 
P. 0. 187) ; Ba^hoo v. Mankorebai 29 B. 6l (67) 

(6) e. (j. In Katama Nachiar v. Baja of O.A 31 B. 373 P.C., Zamindar v Trusieet 

Shivganga, ^ M.l. A. they aaid, “ If the 82 M. 429. (4B8) ; Venkata v. Venkata, 28 

^mindar at the time of his death and his C W-N, 173 P C 

nephews were members of an undidvided (7) Jogendro v. Nityanand, 18 C. 161 P.C. 

Hindu family, and the ^emindari, though (8) Kali Krishna v, Baghunath, SIC. ; 

impartible, was part of the common family Gurpershad v. Dhani Bai, 88 C 182 (187). 
property, one of the nephews was entitled to (9) Laliteshwar v. Bamashwar, 86 0. 481; 
succeed to it on the death ol his uneb.*^ In Vara Kumari v. OwXurhhuj 0.1179 (1196) 
Yenumala v, Yenumala 13 M.l.A. 333 (339) P.C ; Jlanta Hao v. Baja oj Pittapur, 41 M. 

they said: Their Lordships are of opinion 778 P.C.; Zamwidar v. Vrustee, 32»M. 429(488)* 

that the estate was in its inception pat’t of (10) Hama Hao (Sn Rajah) v. Baja of 
the common family property, though impar Fittapur 4.1 M. 778 P.C affirming O.A, 
tible, and therefore with certain qualtdea 39 M. 896. 

t ions enjoyable by only one member of the (ll) Bama Hao v. Baja oJ Fittapur y 
family at the time” and that succession to M. 778 (786) P.O. affirming 89 M. 396. 
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rule of law that for the purpose of ascertaining the party on whom the estate 
devolves, the estate would be regarded not as separate estate but as joint family 
property.(i) The holder of such an estate may subject to any custom resign or 
renounce it in favour of any person, gift (2) or devise it to any as he 
has no one with vested interest in the estate to pre^'cnt him from doing so. 

And in this respect there is no difTerence between the Mitakshara and the 
Dayabhag schools. (^1 lint where the liolder of an impartible estate> by a gift 
or will carves out a portion thereout and grants it to his younger son for the 
maintenance of himself and his descendants, such property is ancestral in the 
hands of the son and not his self-ac(iuircd pro[)erty which he was at liberty 
to alienate capriciously to the detriment of the tesUuors grandson. 


1143 . The question whether properties acquired by the liolder of an 
impartible escate become part thereof depends on his 
Accretions. intention to incorporate the acquisition with the original 

estate. But though such intention may alter the mode of 
succession, it cannot alter the incidents of the estate by impiessing upon it the 
attribute of impartibility since no private individual can create aii impartilde 
estate or alter its course of devolution. Ordinarily, the savings and 
purchases from savings of an impartible estate are the self-acquired property 
of the holder over whicli lie lias every right of alienation, 

IIM. Hereditary offices, whether religious or secular, are treated by the 
Hindu writers as naturally indivisible, but modern custom, 
Hereditary whether or not it be strictly in accordance with ancient 

offices. law, has sanctioned such partition as can be had of such 

property by means of a performance of the duties of the 
office, and the enjoyment of tlie emoluments by the different co-parceners in 
rotation. 


103 - (1) All acquisitions made by the manager of a joint 

family in the name of any ol its co parceners 
® will be presumed to be made out of its fund 

joint. and for its benefit. 


(1) Zomindar v TrusUe 32 M. ^29 (438, 
434) ; VhvaiiatM v. Kamvlu 24 M.L.J. 271; 
21 1.C, 724 ; Hardyal Singh v. Bhshan Singh, 
6 A.L.J. 768 : a 1,0. 907; Indar Sen Smgh, 
V. Harpal Singh 84 A, 79 {Sed qafre Does the 
successor succeed by survivorship o.f. Hfwia 
Bai)y. Baja of Pittapiir 41 M. 778 P 0.) 

(2) Siva^tihramanin v. Krishnaviinalt 18 

M. 287. 

(3) Sivagnana v. Periasami, 1 M. 312 


P. 0. 

(i) Jlama Uao v. Raja of Pitiapur. 41 
M 778 P.C. ; Lakhroj v. Harpal Singh 34 A. 
66 P.O.; Muthuaami v. Bangarainmal 9 M L. 
T. 69; 8 1. 0.882. . .. . 

(6) Sartai Kurai y. Deoraj Kmrt, 10 A 
272 P.O.; Venhata Surya v. Court of Wards, 
22 M. 3B3 P.O, ; Venkata v. Bhassyakarhi, 22 
M. 688 affirmed O.A. 26 M. 867 P. 0.; Tara 
Kumari v. Chaturhhuj, 42 0. ^ ^ 

Kanilnanth v. Oovermient, 22 W. R. 17 (20, 


21); Hup Singh v Pirbhu Narain Singh, 20 
A 537. Beresjord v. Itnmnfiubha, 18 M. 167. 

(6) Udaydev v. Joduv Lnl, 6 C. 118 0. A. 
8 0. 199 P.C., Narain v Lokrtath 7 C. 461. 

(7) Hazarimal y. Abani Nath, 17 G.W.N. 
280 . 

(8) Jnnki Prasad v. Dwarka Prasad, 36 A. 
918 (401) P.O, following Parbati y. Jagdis 
Omndra, 29 0. 433 P.O. 

(9) Rameshwar v Lachmi J^rasad, 31 C. 
Ill; Pireishah v. Manibdai 36 B. 63. 

(10) Tagore v. Tagore, 18 W.R 359 (364); 
Tatakesiearroy a, Shoshishikareswar, 9 0. 
982 P.C.’ Kari^tormnowy v Norendrekrishm, 
16 0 38S P C ; Purmsashi v. Kalidhan^SB 0. 
608 P.O.; Kunhained v. Kunhanhi, 32 M. 316; 
Parbati v. Jagadis Chundcr 29 C. 483 (453) 
P 0 

(11) Mancharam v. Prnn SluinUar, 6 B. 3 8 
(399) 
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(2) But no such presumption arises where the property 
stanils in the name of a non-co-parcenen 

Synopsis. 

(1) Acquisiiion& by manager of /oinl (3) Presumption and mode of proof 

Jamity (1145j. (1147J. 

(2) Acquisitions by other members f4j Property standing in the name 

presumed to be joint (ll4oj. of a non-coparcener (1148-1149). 

(5) D ay abhag families (1150). 

1145. Analogous Law. — This section states a rule and its necessary corol- 
lary, the rule being that in a Mitakshara family the co-parceners being all joint 
owners, any acquisition made by the manager must be deemed to be made qua 
manager, on behalf of and for the benefit of the family, and the corollary being 
that such acciuisition,if made for or by a non -co-parcener, cannot be so presum- 
ed, and that a co-parcener challenging ii as made out of the family funds must 
prove it like any other fact. 

As there are no co-parceners in the Dayabhag system of law, the 
same presumption cannot be extended to a family governed by that school. 

1146. Acquisition by a co-parcener presumed joint.— In the case of an 
ordinary Hindu family wlio are living together, or who have their property in 
common, the presumption is, that all that any one member of the family is 
found in possession of, belongs to the common stock. That is the ordinary 
presumption, and the onus of establishing the contrary is thrown on the mem- 
bers of the family who dispute it. W The fact of the Hir.du family is 
enough to put the purchaser upon enquiry, and if he deals with a single mem- 
ber without obtaining proof that the property is separate property, he does so 
at his own risk. (2) 'lh\s presumption equally extends to property which 
having passed out of the family by sale into the liands of a stranger, is re- 
purchased by a co-parcener. 

Such a presumption may, liowever, be rebutted by showing either that 
the family was not joint, or that the acquisition was made by a member out of 
his separate property, or that it was so acquired with the consent of the co-par- 
ceners, or tliat the latter acquiesced in its separate enjoyment as separate 
property. 

As the presumption only applies to members of a co-parcenary, it has 
no application where the acquisition is made by a son-in-law the wife, W 
or any person outside the co-parcenership. 

1147. Presumption and mode of proof. — A co-parcener alleging any 
property to be his self-acquisition must, of course, prove it since it is an excep- 
tion to the presumed community of estate. Such presumption is not rebutted 

(1) Bannoo v. Kashee Bam, 3 C. 315 (317) 477 (479); v. Baikunth Nath, 18 G.W. 

P. 0. N. 428 P. 0. Pron Nath v. J^hi Nath 

(2) Shibosoondery v. Rakhal Doss, 1 W.B. (1864) W. R. 169; Deela Singh v. Toofanee, 1 

38. W. R. 306; Nilmoney v. Ounga Narain 1 W. 

(3) Oooroo Per shad v Delne Pershad,6 B,. Bdi, Oopee Lai v. Bhtigtcan, 1^ W* H. 7; 

W. R. 58. Bodh Singh v. Ganesh, 19 W, R. 856; Heera^ 

(4) Lessee Mo7iee v. Bamchand, 7 W R. lal Bidyadhur, 21 W. R. 843; Jug<^umba 

249. V. Bohinee, 28 B. 422; Bamphul v, 

(5) Narayana y, Krishna, SM., Narayan, 8 0. 6l7; Narayc^n y . Anc^it ^ B*. 

(6) Dhurtn Das v. Shamasoondri 3 M. I. 1801 Caasnmhhny y, Ahmedhhoy, 12 B. 280 
A. 229 (240); Pra/nkishen .v Moihoora Mohun, (309); Balaram v. Bamchandra, 22 B, 922 ; 
10 M. I. A. 408; Ohsetha v. Miheen Lai 11 M. Kanhialal v. Deti Das^ 22 A. 141, 

I. A. 369; Bessasur v. Luchmessur, 6 C, L. R. 
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by the mere proof that the property was purchased or stood in the name of a 
single member, since llie evidence in such cases must prove the source of the 
purcluise money ; though llie purchaser is not bound to prove particularly as 
regards each item of property that it had been purcliased out of Ins separate 
fund. Sucli proof may be supidied by the acts of his exclusive ownership, 
if acquiesced in by the other co-parceners, when he has merely tc) prove 
generally his case without being required to trace the very fund with which 
each purchase was made from the time of its acquisition in a given year to the 
moment when it was paid to the seller of the property. But the claimant 
must adduce evidence of his possession of separate funds(2) which is the 
criterion for determining whether the purchase was a self-acquisition or for 
the joint family, No doubt evidence as to the source of the purclnise money 
is generally the most satisfactory, but it is not indispensable. 

11 W. But where the joint family is itself of an anomalous cliaracter, then 
the presumption arising in the case of a normal family 
No presumption. would be correspondingly modified. The Privy Council had 
to consider the case of one sucli family where the two 
brothers had separated tlieir transactions by a mutual agreement. Years after- 
wards one branch sued the other for partition and the question that excercised 
the courts was whether tlie property acquired by the defendant’s branch was out 
of the joint property. It was sliown that though the properties were so acquired, 
for 16 years the defendants liad openly treated them as tJieir exclusive properties 
to which the plaintiff’s branch took no exception. It was held that the plaintiff 
had precluded themselves by their conduct from claiming the properties as joint 
which they had for so many years suffered the defendant to treat as separate. 

11^9. Again sucli presumption being founded on the fact of union, there 
can be no presumption wliere any property stands in the name of a non-co-parce- 
ner, such as son-in-law or a female member of the family. As observed in a 
case : “ Where a family lives in co-parcenar 3 ^ the presumption which exists in 
the case of male members arises from the circumstance that they are co-parceners. 
On the other hand, the ladies are not in an undivided family co-parccners ; 
whatever property they acquire by inheritance or gift is their separate estate, and 
although it is not unusual for property to be transferred to the name of a female 
member to protect it from ihe creditors of the male members, or to place it 
beyond the risk of extravagance on the part of the member, such dealings are 
exceptional and can afford no ground for a general presumption”.® 

(1) Bippro Perslmd v. Kena, 3 W. R. 166 Bodh Singh v. Gawsh 19 W. R. 356; Jugo^ 
(167, 168); 6 W. R. 82, Oane Bhive v Kam damha v. Roliinee 23 W. R. 422 ; Nvrsingh 
Bhive, 4 B. H. 0 R. (A. C ) 161)' Kanhia Lai v Narain Das5 ^6 W.R.17 P.G. (O.A.) from 3 

V. Dehi Dast 22 A. 141,. N.W .P.H.C.R. 217) Narain v Anaji 6 B. 130; 

(2) Dhurtn Das v. Shama Soondri, 6 W.R. Bnlaram v Bamchandra 22 B. 922; Subhayya 

48 (44) P. C. ; Pran Kishen v.Mothoora, 6 W. v. Chellamma 9 M. 417; Subhayya-, v. Suray- 
R. 11 P. 0. ; QopiKrist v. Oanga Pershad, 6 ya 10 M. 251 ; Jiamphul v. Dagnarain 8 C 
M. I. A. 53 ; Parbati Baikunih Nath, 18 0. 617; Kanhia Lai v Debi Dass 22 A. 141 

W. N. 428 P. 0. (^) Dhurm Dass v. Shama Soemdri 3 M. 

(8) Bismsur v. Ltichmessur 6 C. L. R I.A. 229, Dhunookdhari \ . Gunpai Lall 10 W. 

477 (479) P.O. following Krist v. Qamsh R. 122; Bhola Nath v. Ajoodhia 20 W.R. 86. 
Peraaud 6 M.I.A. 58 ; Cheetha v. Mtheen Lai (5) Narsingdas v. Narain Das 26 W.R. 17 

11 M.I.A. 869; Yanumala y. Yanumala 13 P, C. aflarming O.A. 8 N. W. P. H.C.R. 217. 

Pran Nath V. Kasht Nath (6) Dossee Monee v. liamchand, 1 

W.R. 169; Deela Singh v. Toofanee Singh 1 249. 

W. R. 806; Nilmoney v. Ounga Narain 1 W. (7) Nara,yam v. Krishmt 8 M. 214. 

R. 884; Beharee v. Madho Pershad 6. W.R (8) Ib • p. 218, 

69; Gopee Lai v. Bhagv^an Das$, 12 W, R, 7; 

G. H. C, — 46 
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1180. The presumption of law that, while a family remains joint, all pro- 

perty including acquisitions made in the name of individual 
Dayabhag. members is joint property lias no application to a Daya- 

bhag family in which the father reigns supreme, and 
the other members liave no vested interest in the family property during 
his life-time. The presumption could only arise, it was said, when all 
members of the family have equal rights, and if the presumption were extend- 
ed to the Dayabhag family, it would destroy its very fabric, since the 
presumption would equally apply to the father and any acquisition made by him 
would be presumed to be for the benefit of the joint family, whereas the father’s 
acquisitions are exclusively liis own and his sons take no interest in the father’s 
property until his death, when the rights arise by inheritance. (1) But the 
Privy Council observed no such distinction and they have held that the 
presumption aiiplies eqiialb^ to all joint families whether sul)ject to the Mitak- 
shara or the Dayabhag scliools of law. (2) 

Co parcenary 104-. Except in the case of a trading 

manager family, the father and in his absence, the next 

senior male relation is the rightful manager of a co-parcenary. 

1181. Analogous Law. — The right of the father to manage his family 
stands above the right of any other relation. It is the survival of his patria 
potestas. After the father, its management devolves upon the eldest male mem- 
ber of the family, especially the eldest brother. This is the normal rule, but 
where the person qualified to be the manager of his family lacks the qualifica- 
tion to manage it, its management devolves upon one better qualified, (^) 
The nature of business of the family often points to the member best 
fitted to act as the manager. In a banking business, for instance, the 
father may be superseded by a younger son more adept in the business J while 
in a trading partnership with several branches, it is usual for a relative to 
manage each branch subject to or independently of the supervision of the 
head manager. 

But such management is not to be confused with the rights and 
powers of the kaHa who manages the orthodox household owning its ancestral 
lands. He owes his selection to his seniority, not as a matter of co-parcenary 
discretion, for if any co-parcener should disagree, his remedy lies in parti- 
tion. 


Manager’s powers 


lOS. The manaj^er possesses the fol- 
lowing powers: — 


(1) He is entitled to be in physical possession of the joint 
property, and perform in respect of it, all acts of management. 

(2) As such, he may realize and expend its income at his 
discretion. 


(1) Sarada Prasad v. Mahamnda, 31 0. 
448 ( 451 ). 

(2) Okand Buree v. Na7endro Narain^ 19 
W.R. 281 PO. Dhurm Das v. Shama 
Sundari, 3 M.I.A. 229; Oopee Krist v. Oanga 
Prasad t 6 M. I. A. 68; Parhati Dasi v. 


Baikuntha Nath^ 18 C.W.N, 428 P.O.; 22 I. 
0. 61 P.O. 

(3) Surja Prasad v. Ooleb Ckand 27 0. 
724 (748); Oajindra v. Harihar^ 12 0. W. N. 
687. 

(4) Udii Narayan v. Rangld!^ 29 0. 797. 
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(3) He is not accountable to his co-parccncrs for his 
management, nor liable to them for his negligence or mis- 
management. 

(4) He is, however, liable if he has fraudulently mis- 
appropriated any of its income, or spent it on purposes not bind- 
ing on the family. 

(5) He is entitled to contract debts aii^ alienate or charge 
the joint estate for family necessity, or for its benefit. 

(6) He is entitled to represent the co-parcenary in all suits 
and proceedings affecting its interests, to make contracts, give 
discharge, pass receipts, acknowledge debts, refer to arbitration, 
compromise any claim or dispute atfecting it, and generally to do 
all such acts as he may consider necessary or to its benefit. 

(7) He is the de facto guardian of the co-parcenary interest 
of minor members of the family. 


Synopsis. 


(1) Texts on the powers of a mana- 

ger (1152). 

(2) Legal position of a manager 

(1153-1156). 

(3) Bights of manager (1157-1159). 

(4) Individual capacity of manager 

(1155). 

(6) Manager s right to 2 ^ossession 

(1157-1158). 

(6) Manager not accountable for 

income (1159). 

(7) Unless guilty of fraud (ll60j 

(8) Liability to account under agree- 

ment (1161). 

(9) Liability to account for admitted 

assets (1162). 

(10) Debts contracted by manager 

(1163-1164). 

(11) Proof of binding character of 

the debts against co-parcenary 

(1165-1166). 

(12) Liability of other members for 


debt (1167). 

(13) Alienation for family necessity 

(1168-1169). 

(14) Consent of other co-parceners if 

essential (1170). 

(15) Grounds for setting aside aliena- 

tion (1170-1171). 

(16) Manager s contracts (1172). 

(17) Bight to discharge debtor from 

liability (1173). 

(18) Power to compromise or refer to 

arbitration (1174-1176), 

(19) Ack7iowledgment of debts (1177). 

(20) Barred debts, cannot be acknowl- 

edged (1178-1180). 

(21) Exception in the case of the 

father (1178). 

(22) Bight of manager to sue on 

behalf the family (1181-1183). 

(23) Manager, de facto guardian 

(1184). 


- 1162. Analogous Law. — The following texts bear on 

* the powers of the manager ; — 

Manu 'After the death of the father and the mother, Ihe brothers being 
aesembledy may divide among themselves the paternal and maternal estate ‘ but they have 
no power over it, while their parents live, unless the father choose to distribute it. 

The eldest brother may take entire possession of the patrimony ; and the others may 
live under him, as they lived under their father, unless they choose to be separated. 
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By tbo eldeBt, at thd motnent of bis birth, the father, having begotten a son, discharges 
his debt to his own progenitors ; the eldest son therefore, ought before partition, to manage 
the whole patrimony. 

That son alone by whose birth be discharges bis debt, and through whom he attains 
immortality, was begotten from a sense of duty • all the rest are considered by the wise as 
begotten from love of pleasure. 

Let the father alone support bis sons > and the first born, bis younger brothers : 
and let them behave to the eldest according to law, as children should behave to their 
father. (1) 

Oautam : — After the father’s death, let the sous divide his estate. 

Or, during his life time, when the mother is past child bearing, if he desires it. 

Or thj whole estate may go to the first born ; and he shall support the rest as a 
father. <2) 

Narad : — Or the senior brother shall maintain all the junior brothers, like a 
father, if they wish if, or even the younger brother, if able ; the well being of a family depends 
on the ablity of its head, 

One who being authorized to look after the afiairs of tbo family charges himself with the 
management (of the family property) shall be supported by his brothers with presents 
of food, clothing and vehicles ('t) 

1163. The hirta of a Hindu family lias l)een variously described and 
likened to the manager of an estate, a trustee, or managing director of a 
corporation or company. But his position is in some respects unique, for 
while as manager lie must and does necessarily possess some of the attributes 
of a manager and trustee, his status and powers are the result of combined 
necessity and ancient privilege. They are stated m the several clauses which 
may now be taken as settled by the preponderance of precedents ] and their 
full effect will now be discussed. 

1164. Position of manager. — The position of the manager in the joint 
family lias been already set out. 

When the father is alive, he is naturally and by right, the manager of 
the joint family and guardian of its infant members. In Jiis absence, or if he re- 
signs, tlie eldest male member takes his place and is vested with similar rights. 
The positionof the manager is naturally honorary in that he is loco parentis 


(1) Manu-lX-104-l08. 

(2) Gautam XXVlIl-l-U : 2 8. B. E 29.2 
(8) Narad XlII-6. 

(4) Narad XII1.34. 

(5) Cl- {a) — Baldeo v. Shamlal 1 A 77 fol 
lowed in Jallidar wMam Lai 4 C 723; Dharm 
Dasv. Amvlyadhan 82 0. 1119 (1181, 1132), 
Bhiku V. Butiu 8 Bom. L B. 99; as to trust 
property see Sr^ Ham v. 8r% Oopal 19 A. 
428,* Hamaiiathan v. Murugappu 27 M. 193 
(201) ; Bhaskari v Bhaskaram 31 M. 218' 
Tluindavaraya v, Shunmugam 82 M. 167. 

Cl. {h) — Damodar Das v Uitamram 17 B. 
271 * Navayan v Nathaji, 28 B 201 (208) ; 
Balkrishna v. Mathusnmi, 32 M. 271 contra 
Abhaychandra v. Pyari Mohnn, 5 B.L.R. 847; 

Cl (c)^8hookmoy y Mnnoharri 11 C 684 
(694) P C.; Setrucherla v. Setrucherla, 22 M. 
470 P. C : Tara v. Reele, 3 M. H. C.R 177 : 
Balakrishna v. Muthusami, 82 M. 271; 
Bhowani v. Jtiggernath, 13 C. W. N. 809 ,* 
Parmeshtvar v. Oobind 43 C. 459 (464, 466); 


Nonerra v. O'urrav, 6 B. 689; Narayan v 
Natkofi, 28 B. 201. 

CL (d) ^Abaychandra v. Pyari MoJtan, 
13 W. R. 75 F. B. ; Parnieshwar v. Oobind 
43 C. 499; Balakrishna v. Muthusami 82 M. 
271 ; Damodnr Das v. Vttamram 17 B. 271; 
Narayan v. Nathaji 28 B. 201 (208.) 

Cl (e) — Dwnrkn Noth y. Bungshi 9 C. W. 
N 879 Moh^shiir v Kishun Sifigh 84 0. 184; 

CL (/) — Kishen Per shad y. Har Narain 8.3 
A. 272 P.C. oyetmimg Alagappa v. Velian 18 
M. 33; Bal Savani v. Narayan 7 B. 467; Balji 
v Keshcwji 87 B. 840 ; Oopal Das v. Badri 
Nath 2 ? A. 361; Durga Prasad y.Damodar Das 
82 A. 183; Oirnor v. Makbunessa 1 Pat. L. J. 
468 ; Pitamsingh v. Ujagar Singh 1 A. 661 ; 
Ham Kuher v. Ham Dasi 36 A 428; Bam 
Das V. Chabildvst 12 Bom. L H. 621; Jagm 
Nath y. Mannulal 16 A 231 (family arrange- 
ment) Balaji v. Nana^ 6 Bom, L. R. 96 
(reference to arbitration). 
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to the other members. He cannot charj^e for his services ; though if his duties 
are onerous, the family may by a special agreement allow him to charge for liis 
services.(l)Such a charge might be justified v^iiere the estate or business is large 
and calls for the display of special talent in its management. The manager does 
not owe his position to the presumed consent of his co- parceners, who cannot 
eject or supersede him or curtail his powers without his consent. When it has 
been customary in a family to have two or more managers, on the death of one 
of them, his son would as of right take his place.^^) Where tlie family holds any 
property on trust, the manager of the family is entitled to manage the trust 
proi>erty. (3)The other members have no right to manage the joint property by 
rotation. 

1166. The fact that a person is a manager, does not create any presump- 
tion that all his acts are performed in that capacity sinc(‘ in becoming the 
manager, he does not cease to act in his individual capacity. As siicli, he con- 
tinues to possess all the riglits of a co-parcener. 1®) Where, therefore, all 
members of a joint family were to have executed a mortgage, which w'as in fact 
only executed by the manager, the (luestion was held to bv one of intention, 
whether he had executed it. on behalf of all or only as a co-executant. Tlie 
question is one of fact to be decided upon the circumstances of each case : ^Tf 
the parties intended that all the memliers of the family should execute the 
document, it cannot take effect by reason tliat the person wdio alone executed 
the document, happens to be the managing member, and tliat the debt is recited 
to have been incurred for tlie benefit of the family.” (®) In one such case the 
court held the mortgage inconiplete so tliat it was held to be inoperative even 
against the individual share of the manager w'lio execut('d it. This view is 
justifiable on the ground tliat a person w^ho undertakes a joint liability cannot 
be burdened with undivided liability which he never undertook. 

H66. If the manager is also the administrator of the estate he cannot 
exercise power as manager wdiicli lie is prevented from doing as administrator.^®) 

So Lord Westbury said : “ According to the true notion of an undi- 

vided family in Hindu Law% no individual member of that family, whilst it re- 
mains undivided, can predicate of the joint and undividc'd property tJiat he, that 
particular member, has a definite share. No individual member of an undivid- 
ed family could go to the place of the receipt of rent and claim to take from 
the Collector or receiver of the rents a certain definite share. The proceeds of 
undi vdded property must be brought, according to the theory of an undivided 
family, to the common chest or purse, and then dealt witli according to the 
modes of enjoyment of the members of an undivided family. But when the 
members of an undivided family agree among themselves wath regard to parti- 
cular property, that it sliall tlienceforth be the subject of ownership in certain 
defined shares, then the character of undivided property and joint enjoyment is 
taken away from the subject matter so agreed to be dealt with ; and in the estate 
each member has thenceforth a definite and certain share, which he may claim 
the right to receive and to enjoy in severalty, although the property itself has 


(1) Krishnasami v. Raja Oopala, 18 M. 73 

( 86 ). 

(2) Peruappavanalingam v. Nallaman, 1 
M. H. C. R, 416. 

(8) Thandavaroya V . Shunmngam t ^2 M. 

167 {169). 

(i) 8ri Raman v. 8ri Uopal, 19 A. 4528; 
Romunaihan v. Murugappa^ 27 M, 193 (201); 


Thandavoroya v. Shunmugamt d2M. 167 
(169). 

(6) Domodhar v. Damodhar, 1 B. H. C. R, 
182 . 

(6) Sivasanti v. Sevugan, 26 M. 889 (938) 

(7) Tb. 

(8) outer in Bonjii Singh v. AmuUya 
Frasad, 9 C. W. N. 923. 
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not been actually severed and divided. ” So where the plaintiff as manager 
granted a lease to the defendant and the plaintiff’s son subsequently sold his 
undivided half-share to the defendant whom the plaintiff sued for the full rent 
and the defendant pleaded his purchase as entitling him to deduct the moiety of 
the rent, the court decreed the full claim holding that the defendant could not 
claim to be in possession of any particular land until partition, 

1187. Manager’s right to possession. — It being clear that no co-parcener 

has any right to separate possession of the co-parcenary 
01. 1 (a) PosBeBsion. estate, and all alike being entitled to joint possession and 
enjoyment, its actual possession and management must 
vest in the manager. He is entitled to physical possession of the entire joint 
estate and can consequently eject a co-parcener if he have taken exclusive pos- 
session of any portion of the joint estate. So where the son had removed himself 
from the family dwelling house as he objected to live with his mother-in-law 
and taken up a separate residence in a house which used to be rented, the father 
was lield entitled to eject him on the ground that a co-parcener was not entitled 
to exclusive possession of any portion of the joint property. But of course 
the manager cannot eject any one from the joint occupation of tlie family- 
house though where the co-parcener disturbs by his. conduct the peace of the 
family he may even exclude liim therefrom if necessary, by an injunction 
restraining the co-parcener from entering upon any portion of the property with- 
out the consent of the manager who “has a recognised position of superiority 
with well defined riglits of management and possession independent of the con- 
sent of the other members of the family.”('^) The court will protect his possession 
even under S. 145 of the Code of Criminal Procedure. 

1188. But where a co-parcener’s possession has been acquiesced in for some 
time by the manager, he cannot be permitted to disturb it in the mere assertion of 
his right to exclusive possession. Such was the case of a co-parcener*s possession 
of a garden wliich he had beautified at liis expense, but from which the other co- 
parceners wished to eject him out of spite. The court refused to assist them 
jadding: — “To do that would be to take away from the defendant the whole 
advantage of that which he had been allowed so long a time to occupy, and 
would in fact, have the effect of constituting the courts a source of annoyance 
rather than giving plaintiffs any reasonable and necessary relief.” The 
same principle guided tlie court in maintaining the status quo ante in a 
case where different co-sharers had been for a considerable time allowed to hold 
separate portions of the bank of a tank. ^9) 

1189. The manager of a co- parcenary is not accountable to the co-parce- 

ner for his income and expenditure in the same way as if 
^^accountabfe*^ for agent. As previously remarked, he has in 

current income. family a position of superiority, and he is left to his 

own judgment to act according to what he considers best 

(1) Appoovier y, Rama Subba Aiyan, ll (4) Badri Das. y M, (1892) A. W. 

M. 1. A. 76 (89) cited with approval per Sir N. 76. 

Barnes Peacock in Oiidhari Lai v. Kantoo (6) Dharma Das v, AmtUyadhan^ 82 0. 
Lalh 14 B. L. B. 187 195) P. C. 1119 (1181, - Bhiku v. Puitu, 8 Bom. L. 

(2) Padala v. Madavarapa, (1911) 3 M. R. 99. 

W, N. 383 following Ihuramsa y. Thiru^ (6) Bhaskari v, Bhasharan^ 81 M, 818 
tnalais 20 M. L. J. F. B ; 7 I. C. 669. (320) 

(3) Baldeo v. ShamlaL 1 A. 77 followed in (7) £b. , p. 320. 

Jallidar Singh v. Ram Lai, 4 C. 723 (724); (8) Collector v. Dcbnath, 21 W. R. 222. 

contra Baghoba v. Ziboot 7 N. L. R. 82 over- (9) Surbessur v. Qosaain Doss, 17 W. E, 

looks the law of oo*parcenary. 310. 
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in the interest of the family. As observed by Holloway, J., “ The father is 

not bound to account for all sums in excess of wliat a frugal man would have 
expended. The passage in the Mitakshara stating the right ot tlie sons to 
prohibit excessive expenditure by no means involves the logical consequence, 
that, if tliat right of prohibicion has not been or from the minority of the sons 
could not have been exercised, there would be after the lapse of any period how 
long so ever, a right of restitution. It may be said that the case of a minor 
requires a different consideration; the law counter- lialances his disabilities with 
many privileges, and it may well be that he miglit be entitled to restitution 
although a son of full age would not be. It may also be that the absence of the 
power of interposition would be a loss attendant upon his disability from which 
no law could relieve him.” (1) Where the discretion of the managing member is 
exercised bona fide and for the benefit of the estate and the family has the 
benefits such discretion should not be narrowly scrutinized. W He cannot be held 
liable for his negligence. He manages the joint estate for tl)e benefit 
of the family and so long as lie docs this, he is not under the same obligation 
to economize or to save as would be the case with a paid agent or trustee : — ^‘It 
is now well settled that when accounts have to be taken with a view 
to a partition of joint family properties, the account which has to be taken 
of the entire family property in the hands of the different members is mainly 
an enquiry into the existing assets The head of the family cannot in general 
be called upon to defend the propriety of the past transactions of the family.” (^) 
Tins view is supported by the fact that, apart from fraud or misappropriation 
by the manager, unless something is shown to the contrary, every adult member 
of an undivided family living in commensality with the manager must be taken 
to be a participator in and authorizor of all that has been done in the manage- 
ment of the property. (®) I'his is now agreed to by all the courts except that 
in a full bench case of the Calcutta High Court decided in 1870 the contrary 
has been laid down. (®) But this case was recently referred to as by no means 
striking a discordant note. (7) At all events, its contrary view is now sufficiently 
overruled by the Privy Council. (8) 

1160. But of course, tlie manager cannot escape his liability for fraud or 
gross negligence, nor can he saddle its effect upon his co- 
Cl. (8) Fraud excepted, parceners, unless they have profited by his wrong. This 
was emphasized by Phear, J. in the Full Bench case, last 
referred to, in the following words: — “The })rinciple that I understand the 
English courts of equity to act upon in these matters is simply this, that a person 
who has the control of and management of another’s property upon the footing 
of anything which amounts to a confidence or trust reposed in him by this other 
shall not be allowed to abuse that confidence and to make a profit out of 
the management without the owner’s consent, and inasmuch as the question 
whether or not a profit has been made of what has been done, is under the 
circumstances, solely within the knowledge of the manager himself, the court 


(1) Tara Chand v. Beeb Bam, 8 M. H. C. 
K. 177 (180). 

(2) Batnam v. Gobindrajulu, 2 M. 889 
(841). 

(8) Baya v. Qopah U I. 0. (M) 666. 

(i) Shookmoy v. Mnnoharri, 11 G. 684 P. 
0.; Bkowani v, Juggernath, 18 O.W N. 809 i 
8 1 Q 241 following J^ug Mohan v Mcmgal 
Daa, 10 B. 528 (561, 681); Narayan v, Nathaji 
2d B. 201 ; Bobu V. Dadjirao (1898) B. P J, 
160; Maridas v. Naroiam, 14 Bom, L.B. 287; 


Parmeshwar v. Gohind, 43 C 459 (464, 466). 

(6) Balokrishna v. Muthusnmit 27 M. 
(273.274) 

(6) Abhoy Chunder v, Pearee Mohun, 13 
W R. 76 F. B. 

(7) Parmeshwar v. Oobind, 43 0. 469 

(464) 

(8) Shookmoy v. Monoharri, 11 G. 684 
(694) P.C. ; Bamabhadra v. Virabhadrat 22 M. 
470 (476, 476) P 0. 

(9) Some v. DhondUt 28 B, 300, 
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of equity will make him disclose what lie has done, in other words, will make him 
account for liis administration of the property.” The manager’s accountability 
for fraud or misappnipriation is reserved even in cases in which he is held 
to be generally unaccountable. (2) But ev^en in such a case no co-parcener can sue 
for account of a portion of joint i)ro()erty or for one or two items. Where he 
has the right to call for accounts, he must do so of the whole joint property. 

1161. Again, it is no exception to the general rule that the manager has 

to account where he has agreed to. Such was the case of 
Accounts by agree- the defendant who managed the family banking business 
in Calcutta where tlie otlier co-parceners used to come to 
examine liis accounts which were maintained on the basis 
of partnership. Markby, J., held that though in an undivided family the 
manager was not liable to account, tluire is notliing in law to prevent the 
parties from modifying the manager’s immunity by an agreement, and in the 
case under reference, the h'arned Judge held tliat the banking business was 
being carried on more in the nature of a partnership than a joint business in 
the strict sense of the term, upon the understanding that the profits when 
reali/.ed, should be divided amongst tlui individual members in certain propor- 
tions, Tlie defendant consequently rendered himself liable to account which 
was ordered. 

1162. Tlie manager is, of course, liable to account for all assets of the joint 

family existing at the time of partition. For this purpose 
Must account for ad- the co-parceners are not hound to accept the manager’s 
mltted assets dt.vit as to the extent and value of the property. That 

would he no account at all. He must show what has become 
of the family property, and if any is alienated, for what purpose and to whom it 
lias been sold, and in fact he must not only state wliat the family property is 
but explain what has become of the rest. So where the manager admitted the 
existence of certain estate family jewels wiiich were worn by members of the 
family on special festive occasions, he was held primarily responsible and 
accountal)le for them and could not charge the other co-parcener with posses* 
si on of them. 


1163. The manager possesses ihe power to borrow money for a family 
Cl. (4) Contract purpose in his capacity as manager so as to bind the other 
debts members to the extent of their interest in the joint pro- 

perty. ('^1 But there is no presumption that any loan 
contracted by a manager in h’S own name is or lias been contracted on behalf of 
the family or is within his authority or that it is for a family purpose.(^®^ 
It is, therefore, on the plaintiff who seeks to bind the other member of the joint 
family to prove that it is a debL contracted for their benefit, or with their consent 
or tliat there was an urgent family necessity therefor. It has been held that 


(1) Ohhoy Chunder v. Pearee Mohun, 13 
W. R. 75 (79) P. B* 

(2) Parmeshvuir v Oobmd, 43 0 459 (465); 
Balakrishfia y . Muthnsami. 35 M. 27i (273); 
Bhoionni Prasad V Juggernaih, 13 C. W. N ’ 
809 ' Naraym v Baja Bam, 28 B. 201 

(8) Nowlasc V. Lalloee, 22 W R. 202 . 

(4) Bungun v. Kassinath, 13 W. R. (F.B.) 
75 N.; 8 B. L R (0.0 ) 1. 

(6) Parmeshwar v. Qobind^ 43 0. 459 (465). 

(6) Venkata v. Bhashya Kerlu, 25 M. 3i7 
(879) P. C. 

(7) Ohelamayya v. Varadayyat 22 M. 166; 


Bimala v. Tarasundari, 14 W.R. 480; Aghora 
Natky, (luHsh Chunder, 20 0 18? Baldeo 
Moharak Ali, 29 C. 688. 

(8) Sunkur v. Goury Pershad, 6 0. 821 

(9) Nayendra v. Ama Chandra, 7 0. W. 
N. 726; Qanpai Bai v. Munni Lal^ 84 A. 185. 

(10) Soiru V. Narayan 18 B. 620? KrUkm 
V, Vasudev, 21 B. 808. 

(11) Qanpai Bai v. Munni Lal^ 84 A. 186; 
Soiru V. Narayan, 18 B. 620 - Krishna v. 
Vasudev, 21 B 808 ; Narayan v. Political 
Agents 7 Bom. D. R. 172; Dvmka Nath w 
Bungehi, 9 0. W. N. 879. 
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all the members may be sued on a promissory note executed by the manager 
for a family necessity, (^) but apart from the liability of a trading firm for such 
a note drawn in its name, (2) tliere does not seem to be any reason why the 
liability of the co- parceners sliould be enlarged by reason of tlie nature of the 
security offered. (^) Of course, in any case, the joint family cannot be held liable 
on a promissory note executed by the manager for the business of a toddy shop 
carried on by him as an agent for a third party from whom he received a 
monthly salary. U) W.here tlie manager contracts a debt it is open to the 
creditor to hold him personally liable or to sue liim in his representative 
capacity(®) or to sue the whole family as liable to him. (7) Where he elects 
to sue the manager personally as liable on a contract, he will obtain only a 
personal decree in execution of whicli he is not entitled to bring to sale the 
right, title and interest of any member except his own judgment-debtor s. 
If, however, he elects to sue him in his representative character and has 
obtained a decree in that capacity, he would be entitled to sell the right, title 
and interest of all or any of the members of the joint family at liis discretion. 

1164. Lastly, the cnxiitor may implead all members as jointly liable, in 
which case a decree might be passed so as to bind them all, should the debt be 
held recoverable from their estate. The creditor can only choose the first alter- 
native wiiere he lias no iiroof of legal lU'cessity, for in a suit based on the mana- 
ger’s contract, the cj nest ion of legal necessity would l')e immaterial and would 
not affect his liability. It is only when he adopts the second or the third course 
that he has to adduce pn^of of the legal necessity or hona fide enquiry. In 
this respect there is no differenc(‘ b(itwccn the Mitakshara and the Dayabhag 
schools. 

1166. There remains the question whetlier the other co-parcener’s liability 
can be enlarged by their subsequent acquiescence. That this is possible has 
l)een observed in several cases. 1'Iie acquiescence of tJie co-parcener is 
evidence of necessity, 

1166. Where, however, it has to be otherwise proved, it does not appear 
to be either necessary or in many cases possible that the creditor should prove 
tlie necessity of each item in a long series of borrowings. “ If it were, 
it would be impossible for a Hindu Saokar keeping a running account with 
the manager of a family to succeed in proving Ins account against the family. 


(1) Krisnna v Nagamani, 89 M. 916; Snb^ 
ramania v. Arumuga, 26 M. 380 ‘ Nagendra 
V. Amctr Chandra^ 7 0. W. N 725 ; Baijnah 
V. Bamdhan, 11 0 W. N. 189, 

(2) Ba^humthjiy Bank of Bombay, 84 
B. 72. 

(3) Krishfia v. Krisknasami, 28 M. 697 
(601) ; Kuiii Ammu v. Ragyi Seth, 21 M L J. 
526 ; 8 I. 0. 961. 

(4) Palukkavandy v Periakarupya, 2 I.C. 

(M.) 208. 

(5) DeenDayalvt Jngdjeep Narain, S C. 
196 P. 0,; Jumoona Pershad v. Dignarain, 
10 0, I. (7. 8). 

(6) Bismsm v. Luchmessuri, 5 C. L. R. 
477 PC.; Deva Singh v. Bam Manohar, 2 A. 
746, 

(7) Sundar Lai v. Chhitar Mah 29 A. 
I ; Dwarka Nath v. Bungshi Chandra, 9 C. 

G. H. c,— 47 


W. N 879 ; Arumugam v. Sdbapaihi, 6 M. 
12 ; Subramauinyyan v. Suhramaniay- 
yan, 5 M. 126, Dasaradhi v. Jedumom 6 M, 
193; Ouruvappa v. TJnmma, lO M. 816; 
Maruti v. Lilachatid, 6 B 564 ; Kisansingh 
V- Moreshwar, 7 B. 91; Babaji v Dhuri, 
9 B 806; Abilak Boy v Bubbi, 11 c. 298, 
Baldbo V. Moharak Ali, 29 C. 683 ; Dwarka 
Nath V. Bungshi Chandra, 9 C W. N. 879; 
Banjit Singh v. Amulya, 9 0. W. N. 928 
Bam Baton V Lachman Das, 80 A. 460. 

(8) Dwarka Nath v. Bungshi Chandra, 9 
C.'W. N. H79 (882). 

(9) Banjit Singh Amulya, d 0 W. N. 
923 ; Kandasami v. Bemashania, 7 H. L. J. 
165 ; 6 I, 0. 922. 

(10) OaribuUah v Khalak Singh, 26 A. 407 
(417) P.C.; White v. Bisio Ghunder Bose, 2 
Hay 667. 
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It will, we apprehend, be sufficient for the creditor to show tliat the family 
was in clironic need of money for the current outgoings of the family life or 
its trade necessities, and tliat the moneys were advanced on tlie representation 
of the manager that they were needed for such olije'cts. And if the fair infe- 
rence to be drawn from all thei circumstances of tlie case leaves no doubt in 
the mind of the court that the moneys were borrowed for family reasons the 
plaintiff is entitled to succeed, although he is not able to indicate the particular 
purpose for which eacli sum has been borrowed.” (i) 

1167. Where the nuimbersare liable, their liability would be unlimited and 
not necessarily limited to their interest in the joint family. Tliis is the neces- 
sary consequence of the rule that the manager may acknowledge the liability 
of the fami’y for the debts which he lias jiroperly contracted. (2) 'phe contrary 
has been held since tlie utmost capacity of tlie manager is to sell the joint 
estate and he could not by his act bind the co-parceners indirectly so as to in- 
volve property which he could not have sold directly under any circumstances.f^) 

1168. Not <inly is the manager entitled to contract debts, but he is equally 

entitled to alienate the joint property for family necessity 
Alienation for without the consent of the other co- parceners. Whether 

family necessity. the manager be the father or some otlior co-parcener his 
alienation is subject to the following principles;— 

ia) The power must be exercised only in case of need. 

ih) The matters to be considered are ; 
fij the existence of the pressure, 
fii) the means of averting it, and 
fiii) the benefit to be conferred. 

(c) If the lender or purchaser be a party to tlv‘ mismanagement, he cannot 
take advantage of his own wrong. 

id) The lender or purchaser, however, unless he acts mala fide is not 
affected, though lietter management miglit liave preserved the estate from debt* 

(c) If there is no necessity, the lender or purchaser must liave enquired, 
but 

(/) If he does enquire and acts honestly, the real existence of necessity is 
not a condition precedent to the validity of the transaction, provided the neces- 
sity alleged is sufficient and reasonably credited. 

ig) Tlie lender or purchaser is not bound to see to the application of the 
money advanced. 

1169. These rules are deducible from the leading case of Hanuman Per- 
shad Pandey in which the Privy Council have laid down the powers and the 
limits of the manager’s authority to alienate or charge a co-parcenary estate. 

(1) Krishna v, Vas'udeVy 21 B. 808 (316). IIU ; Ghinna v. Sada Barka, 12 Bom. L. E. 

(2) Bhaskar v. Vijalah IV B. 612; Ooi>aX v 811 , Jogrup v. Ram Sunder, 6 M. L. T, 249; 

Amarchand, 9 Bom. L R 1289(1292) dissent- Johurra v. Sree Gopal, 1 C. 470 ; Sham 

ing from contra in Ch'ilainaytja v. VaradayyOt Narain v. Raghoober^ 8 C. 608 ; Bemala v. 
22 M. 166. Mohun 6 C. 792; Piare v. Ohasi Bam^ (1881) 

(3) Chalaniayya v. Varadayya^ 2 M 166 C. P 8. C. Pt. 8 No 21; Ramlall v. Lakhmi- 

(169). chand, 1 B. H. 0. R (App ) 51 ; Trimbak t. 

(4) Per Batty. J. in Nathaji v. SUa Ram, (hpalshet, 1 B. H. C. R (A. C.) 27 ; Tanda 

4 Bom. L. R. 687 (69l, 692) ; Kalu v Barm, varayya v Valli Ammoh 1 M. H.O.B. 898. 
19 B. 808; Krishnaji v. Sakharam, 8 Bom. L. (6) Hanuman Pen^had v. Mt, Babooee, 6 
E, 243; SheiMichund v. Hifolal^ 9 Bom> L R. Ml. A. 393. 



s. 106.J 


THE JOINT FAMILY. 


519 


These principles have since been enacted as a part of the more general statute 
winch protects a bona tide transferee for value wlio takes a transfer from the 
manager after reasonable eiuiuiry into its necessity. (1) 


1170. The question whether the manager has tlie right to transfer the joint 
estate or any portion of it : ^ case of necessity on his own 


Isother co-parceaers’ 
consent essential. 


autliority witliout consulting his co-parceners has been 
answered in unequivocal terms by the Mitakshara which 


states both the rule, and an exception — the rule being that 
no man should make a sale or gift of anything without consulting all the sons, 
and the exception being that he may sell or gift it in a season of distress, for 
the sake of the family and especially for pious purposes, (3) Tn the early cases 
however, the courts enforced the rule against the manager’s power to alienate 
the family property witliout the consent of the co- parceners. Even the Privy 
Council were not quite sure what was tlie correct rule on the subject I for in 
Suraj Bansi’s case (decided in 1881) they said The riglit of co-parceners to 
impeach an alienation made by one member of the family without their 
authority, express or implied, has of late been frequently before the Courts of 
India, and it cannot be said that there has been complete uniformity of deci- 


sions respecting it. All aie agreed that the alienation of any portion of the 
joint estate, without such express or implied authority may be impeached by tl'e 


co-parceners, and that such authority will he implied at least in the case of 
minors, if it can be shown that the alienation was made by the managing 
member of the family for legitimate family purposes. It is not so clearly settled 
whether, in order to bind adult co-parceners, their express consent is not 
required; but this is a question which does not arise in the present case.” 
The Indian Courts were equally uncertain as to what was the rule and 
cases could be found co support any view since there were cases in which 
the express consent of tlie co-parceners was held essential, and those in 
which it was opined that such consent might be either express or implied, 
while there were others in which though the necessity of any consent 
was not insisted on, still tlie courts were careful to add that no hard 


and fast rule could be laid down, but that in such cases the conclusion as 


to the consent of tlie adult member must depend upon their own special circum- 
stances.C^) Lastly, there were cases in which the manager s power of alienation 
without the consent of the co-parceners was affirmed. This view now accords 


with the later decisions of the Privy Council who referring to the powers of a 
manager, observe : “ The general principle in regard to that matter is that he is 
at liberty to affect or dispose of the joint property in respect of purposes 
denominated necessary purposes. The principle in regard to tliis is analogous 
to that of the power vested in the head of a religious endowment or muth, or 
of the guardian of an infant family. In all the cases where it can be established 
that the estate itself that is under administration demanded, or the family inte- 
rests justified, the expenditure, then those entitled to tlie estate are bound by the 


transaction. It is not accurate to describe this as either inconsistent with ot an 


(1) 8. 88 Transfer of Property Aot, for 
which See Gourds Law of Transfer (4th Ed.) 
§ 628*680. 

(2) Mit. 1*187 
(8) lb. 1-1-28 

(4) Suraj Bansi v Sheo Per shad, 6 C. 148 
(166) P. 0 

6) XJ^ooroop V. Bandhee 6 0. 749 (768). 
6) UHler v. Bunga Nath^ 12 C. 889 (899). 


(7) Ohhotiram v. Narayan Das, 13 B. 606 
(608). 

(8) BishamhJiar v. Sudasheeb, 1 W. R. 96* 
Sadabart v. Foolhash, 12 W R 1 P. B. 

(8) P B. Juggernaih \. Doobo 14 W R 80 ; 
Bunsee Lall v. Aclndh 22 W, B. 662 ; PhxiU 
chand v. Man Singht 4 A. 809 ; Ghandradeo 
Singh v- Mata Ptrshad^ 81 A. l76 P. B. 
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exception to the fundamental rule of the Mitakshara. For where estate or family 
necessity exists, that necessity rests upon llie co-parceners as a whole, and it is 
proper to imply the consent of all of them to that act of the one which such 
necessity lias demanded. ” 

1171. In a later case their Lordships explained that an alienation by the 
manager may be eciually supported by a benefit to the estate,!^) while as regards 
the transferee they laid down the principle which accords witli the general law 
as enacted in S. 38 of the Transfer of Property Act. It is true that that section 
does not directly affect any rule of Hindu Law to the contrary ; but the tendency 
of recent cases is to regard the mauagei as entitled to transfer tlie joint estate, 
eitlier witli the consent of the co-parceners, or without their consent for legal 
necessity or benefit of the family. And this appears to he the rule in conso- 
nance with the text and s])inl of Hindu Law. 

1172. The riiUd of the manager to enter into contracts on belialf of the 

co-parceniiry is also settled by the Privy Council who 
He can make con- said: The Indian decisions as to the powers of the 

managing members of an Indian joint Family are some- 
what conflicting. It is, however, clear that where a busi- 
ness like money lending has to be carried on in tlie interest of tlie family as a 
whole, the managing members may jiroperly be entrusted with the power of 
making contracts, giving receipts and compiomising or discliarging claims 
ordinarily incidental to the Imsiness. Witliout a general power of tliat sort it 
would be impossible for the business to he carried on at all. ” This power is 
not affected by the fact lhat the other co-parceners are minors,^^) and in such 
cases the test to be applied is rather the apparent authority of the manager than 
the actual necessity of the family. 

1173. The power to make contracts necessarily implies the power to 

discharge it, and the Privy Council have in the case 
Pass receipts. cited ruh'd that he has the power to pass receipts as a 

necessary incident of management. 

1174. Such are also the powers to compromise claims or refer them to arbit- 

g ration. So wdiere a person sued the joint family for a 

*^iSfer”to^ arbUra- therein, and the father as manager compromised his 

tion. suit by giving him a share, the court held that in the 

absence of collusion or fraud, the compromise bound the 
joint family, and this case was followed in another case in which it was held 
that it was competent to tlie father in his capacity of manager to refer to 
arbitration the partition of the joint family property and the award made on such 
a reference, would, if in other respects valid, l)e binding on the sons. The same 
rule applies equally to a manager otlier than the father ; and it is immaterial 


(1) Sahu Bam v. Bkap Sinqh, 89 A. 487 (6) KisJisn Prasad v. Bar Naramn Binght 

(443) P. 0. followed in Jogi Das v. Oanga 83 A. 272 (27C5) P 0. ; Pitam Singh v. 
Bantt 21 C. W. N. 967 P. C. Ujagar Singh, 1 A. 661’ Jaganath v. Manulal 

(2) Palaniappa v. Sreemaih, 40 M. 70.1 16 A. 231 (288) 

P- C. (7) Pitam Singh v. Ujagar Singh, 1 A 281 

(3) Kidhen Prasad v Bar Narayan (238). 

Singh, 83 A 272 (276) P. C. ; Baghunathji v. (8) Jaganaihy. Madulal, 16 A. 281 (288) 
Bank of Bombay, 34 B 72. followed in Bam Dayal v. Moti Bam, 10 N. 

(4) Bagnnathji v. Bank of Bombay, H R 74 Jogannath v. Kanhialalt & 1, 

B. 72 (8p. C. (A) 123 ; Pulliah v. Vara^rafulUt 81 

(6) 16., p. 86. M 474 (compromise by reversioner). 
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that some of the members were minors, provided the reference was to their 
benefit, W But, of course, where a reference is made to arbitration during 
the pendency of the suit to which any party is a minor, tlien the provi- 
sions of the Civil Procedure Code relating to minors must be adhered to. Con* 
sequently, where a suit is compromised and the court has not expressly 
sanctioned it as required by O. 32, K. 9 of the Code of Civil Procedure, no 
decree passed thereon is of any force against tlie minor wlio may avoid it, (2) 
though it is binding upon other parties. 

1178. A compromise otlierwise good, cannot be impugned by a party on 
the ground that he had made it undei a misai>prehension as to his j ights(^) since 
it is of the essence of a compromise that the dispute is settled without exami- 
ning its merits, 

H76. The manager may settle a dispute by tlie special t)ath of his adver- 
sary administered under tlie provisions t)f the Oaths Act. (5) 

1177. The power of the manager to contract debts carries with it tlie neces- 
sary power to acknowledge tliem. As such, it has been 
Acknowledge debts. i^eld that the manager is an agent for the purpose of S. 19 
of tlie Limitation Act, and may as such acknowdedge debts 
on behalf of the joint family whether consisting of adult or minor members? 
and any payment by a manager would be a paymenl by an agent duly aiilhoi- 
i/.cd within the meaning of S, 20 of the Limitation Act. ^7) But of course, the 
manager can only enlarge limitation in respect of deists contracted by him for 
the jo nt family. He cannot do so in respect of the del>ts contracted by the 
members individually. 


1178. Aoknowledgment of barred debt.— Though the manager, as such, 
_ . - , , - has no power to revive a del)t by an agreement to repay 

dttbtof become barred by lime, such power is pos- 

sessed by the father when he is the manager as against his 
sons, who are bound to pay their father’s debts, only if tliey are not illegal or 


immoral, a liability which does not extend to any other relation beyond the 
point of necessity and benefit to the fainily. 


(1) Balaji v. Nana^ 27 B 287 , Chinna v. 
Qang<x, 9 M. L. T. 84; Romon v. Hurrololl, 19 

O. 884 ; Jai Nath v, Kamala 7 I. C. fC- 31 

(2) Gatieih Row 'v . Xlljaram Rcwd6 M. 296 

P. O. 

(8) Venkatagiri v. Subharayndu, 34 J. C. 
(M). 491. 

(4) Pidliah v. Varadarajulu, 8l M, 474. 

(6) 8amu V. Sivaminath^a, 18 M L J . 163; 
28 I. C. 921 followed in Jijamba v Saginram, 
22 M. L. J 46; 14 I C. 874 holding Thim 
appaya v. Lakshminarayana 6 M. 284 as no 
longer good law. 

(o) O 89 B. 7 G. P. C. Jamm Bat v 
Vasanta^ 89 M, 409 P. C. 

^ (7) See 8. 91 C. (1) added in Act IX offlOOs: 
OhAmaya v Ourunalham 5 M. 169 F B; 
Sohkan^ri V. Sriramulu 17 M 291 » Kailasa 
V, Ponnukannu 18 M, 466 ; Sutramania v. 
Afumuga 96 M, 880; Chidavd)aram v. 
Rimaswami 26 I, C, (M.) 911 ; Bhasker v. 


Vijalal 17 B. 512, Ranmahinghji y. Vadilalt 
20 B 61* Annapagauda v. Sangadigyapa 26 
B. 221 F B (acknov^ledgnient by acertifioat - 
ed guardian) ; Norendro v. Ba'icharan 29 C. 
647; iiarada Charon v. Durgcram.Zl 0. 461; 
Ear Prasad v. Bakshi 81 I. C. (C.) 30; Ram- 
charan v. Qaya Prasad, 80 A. 422 F.B; contra 
Kumarasami v Palanayappa 1 M. 886 ; 
Wajibun v. Kadir Bvksh 13 C. 292; Chhato 
V. Bilto 26 G. 53 is no longer good law in 
view of the amended section. 

(8) Jaga^Nath v. Manu Lai, 16 A. 981 (238) 
followed in Ram Dayal v. Moti Ram, 10 N. 
L. R 74 (76). 

(9) S. 21, Cl (1) added in Act IX of 1908 ; 
Sukhamonit v Ishah Chunder, 26 C. 844 (862) 
P.G.; Saroda charany. Durga Ranh 87 0. 461; 

Ramcharnn v. Gaya Prasad ^ 30 A. 422 F. B.; 
Chidambaram v. Ramaswanii 26 I. C. (M). 
911. 
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1179. The manager has, however, no authority to acknowledge except as 
Manager cannot against himself, a debt already barred by time. This 
acknowledge bar- view is supported by tlie view that since the manager can 
re deb a. family by his act which is necessary or 

benelicial to its interest and the acknowledgment of a barred debt cannot be so 
regarded, his acknowledgment of such a debt is l)eyond his power. 


1180. The manager is competent to give a valid discharge within the mean- 
ing of S. 7 of the Limitation Act of a claim on behalf 
of himself and his co-parceners, whether adults or minors, 
without the concurrence of the minor members so as to 
set limitation in motion against them. (^) 


Manager can 
discharge. 


give 


1181 . Manager's ri^ht of suit. — That the manager may possess the right to 
represent the family in a suit affecting the joint family has been now conceded 
I)y the Privy Council who said : “ Is there any principle of law, or any custom 
applicable to a case like this, according to which the managing member of a 
Hindu jointly family entrusted with the management of a business must be lield 
incompetent to enforce at law the ordinary business contracts they are entitled 
to make or discharge in their own names. The defendant is, of course, entitled to 
insist on all the persons with whom he exjiressly contracted being made parties 
to tlie suit”. And in another case they said : Tiiere seems to be no doubt 

upon the Indian decisions (from which theii Lerdships see no reason to dissent) 
that there are occasions, including foreclosure actions, when the managers of a 
joint Hindu family so effectiv^ely represent all ( tlier members of the family that 
the family as a whole is bound.” 


1182. The question then arises what are these occasions. It appears to 
be agreed that m respect of all contracts made by the manager he has unques- 
tionably the right to sue by himself, though the contract may have been made 
by him in his capacity as manager of the joint family. In such a case there is a 
privity of contract between him and his obligee entitling hini to sue. But though 
this is his right, it is equally the right of the defendant to insist upon the joinder 
of all persons who are entitled to enforce the contract and the court should 
tlien implead them. Tliere is no question of limitation, since the manager 
alone is competent to act and other members are merely joined ex majore cau- 
tela. 

1183. But if the defendant does not object, the decree will bind the joint 

family, and junior members cannot complain that they were not parties to 
the suit, since they were sufficiently represented by the manager. But 

in certain courts, in Bombay, as a matter of practice the manager joins 


(1) Narayana v Venkata Ramano, 26 M 

320 (284) F B. 

(2) Surju Prasad v. Khwnhish Ah^ 4 A 
612 ; Vigneswura v Bapayya, 16 M. 486; 
Sadulla v. Bham Mol (1882) P. R. 68* Ilari- 
hat Pershad v. Bholi Pershad, 6 0. L. J. 388 
(3;)3) ; Banwarilnl v Sheo Shankar, 8 10 
(0.) 670. 

(8) Gopul Narain v. KuddomvUy, 14 B. L. 
R 21 ; Chinnaya v. Gurunaiham, 5 M 169 
F. B ; Kumara v. Pnla, 5. M. 886 * Kondappa 
V. Suhba, 18 M 189; Dinkar v. Appaji, 20 B. 


166 ; Naranji v Bhagmndas (1881) B. P. J. 
238: Wajibun v. Kndir 18 0. 392 ; Indar 
Singh V. Sarju Singh, 8 A L. J 1099; Dalip 
Singh \ Kundan Lai, 36 A 207. 

(4) Kishan Prasad v Har Narayan Siiwh, 
83 A 272(276, 277) P.C. overruling Alagappa 
V. Vellianchet it, 18 M 88. 

(6) Sheo Shanhar v. Jaio 86 A, 888 (886 
387) P c. affirming 0. A. Jotido v. Sheo 
Shankar, 38 A. 71; hgendro v. Punindro, 14 
M 1. A. 367 (876) Bessesur v. Luohmeseur 
Singh, 6 C. L. R. 477 P„C. 
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all his co-parceners in suits affectin^^ the co-parcenary, and until recently 
tlierc was a conflict of opinion as to the power of the manager to maintain a 
suit in his own name without impleading his co-parceners, some courts holding 
such suits as incompetent wliile otliers holding them as maintainable. 

In some cases tlie courts seek to distinguish tlie case of the failier and any 
other manager, holding that wliile tlie former may, the lattc'r cannot l)ind the 
family by any decree passed against him Imt the Privy Council have held 
that apart from certain textual powers possessed by the father, such distinction 
has no legal support, 

1184. Manager de facto guardian. — It has already been seen that the 
manager of a joint family is the dn facto guardian of all minor co-parceners for 
the protection of whose interest no guardian can l')e appointed either under the 
Guardians and Wards Act, or by the High Court in the exercise of its 
inherent power. The only cases in which the appointment of another 
guardian is possible have already [)een considered (§ 855). In all other cases 
the manager of the joint family is the de facto guardian of all minors and is as 
siic.h entitled to all the riglits as he is subject to all the liabilities of a guardian. 

Powers of other The provisions relating to the 

managers. powcr of the iiianaj^cr of a joint family gene- 

rally apply to — 

(1) A manager whether subject to the Mitakshara or the 
Dayabhag law. 

(2) The widow managing property inherited by her 
minor son. 

rn Guardian of a minor’s estate. 

(4) Manager of a religious endowl^leut. 

(.‘i) Manager of the estate of a lunatic. 

Synopsis. 

(l) Powera of managn imder Dai/a- PostUon of guardian of n minora 

hhag and Mitakshara law estate^ manager of reJigious 

(1185). endowment and of the manager 

of a lunatic (1186). 

1185. Analogous Law. — The powers set out in ihe preceding section apply 
to a manager botli of a Mitakshara and of a Dayabhag family, They extend 
equally to the manager of an infant’s estate, whether the infant he a real or a 
juridical person such as an idol or a shrine. In each case the powers of tlie 
manager must necessarily vary according to the nature of the property and the 
incidents attaching lo it. So again, while the manager of the Mitakshara family 

(1) Kashi Nath v Chimnoji, 30 B. 477 (5) Snroi Bunn v. hheo Persad, 5 0. 118 

(486). P C. 

(2) Kuttusheri v. Vallctil 3 M.-.fl84; Alagap (0) (Uinribnlloh v Khalnk Singh, 26 A 107 
pa V. VellianlS M. 38 (36) overruled m P C ; Virupokshnppaw Nilgongava 19 B 
Kishan Prasad v. EarNarayari Singh, 33 A. 303; Bin^aji \. Mothurahai, SOB. 162; Slu.m- 
272 P. C. ; Angamutu v Kolandavellu 23 M. kuar v. Mohannndn 19 C. SOI; Jhahbu Singh 
190 ; Bari Oopal v Ookaldas 12 B. 168, BaL v. Gango Bishan 17 A. 629. 

krishna v. Moro 21 B. 161. (7) Mcnilal (Tn re) 26 B. 863: Jairam 

(8) Arunachalla v. Vythiahnga 0 M. 27; (In re) 16 B. 681; JoganmBi (lure) 19 B. 96, 
Bammaya v. Venkaratnam 17 M 221; Oir- (8) Hanuwan Per shad \. Mt. Bahooeet 6 
war V Makbunessa 1 Pat. L. J. 168. M. I. A* 898. 

(4) Madusudan v. Bhnn 16 Boir. L. K. (9) Doorganath v. Ramchander, 2 C. 841 
36 (10); haxman v Vinayak, 40 B. 829. P C.; 8Jm Shanker ?. Ram Shewoih^ 24 C. 77, 
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possesses the same powers as the manage:- of a Dayabhag family, his position 
approximates more closely to that of a trustee than in the case of a family 
governed by the Mitaksiiara iaw. 

1186. The manager of a lunatic is indistinguishable from tlie manager of a 
family of infant co-i>arccncrs,(‘^) and so is tlie guardian of a minor or the manager 
of a religious endowment. As tlie Privy Council observed: — ‘The law of 
ihe Mitakshara has, liowever, given to i\ui father in his capacity of manager 
and head of the family certain powers with reference to the joint family pro- 
perty. The general principle in regard to that matter is that he is at liberty to 
effect or to dispose of ihe joint property in respect of purposes denominated 
necessary puriioses. The principle in regard to this is analogous to that of the 
power vested in Hit; licad of a religious endowment or miith or of the guardian 
of an inf lilt family. In all of these cases where it can be established that the 
estate itself that is under administration demanded, or the family interests 
justified, the expenditure, then those entitled to the estate are bound by the 
transaction”. But lliough the powers of the joint family manager and of 
other managers are analogous, they are not identical, as will he seen in the 
sequel where the powers of the latter are set out. 

lOT. (1) T he manaj^er is entitled to make such gifts or 
Gift by the presents either to the members of ihe family 

manager. qi* strangers as are usual or eustomary. 

(2) And the father and in his absence, the mother, has in 
this respect even a larger discretion, being entitled to make it 
at any time to a reasonable extent. 


Synopsis. 


flj Tc.cts on manaq^n' s nijkt to viahd 
gifts 

f2) Lnufts of the power to make 

gifts (nss). 

(3) Parent's gift (1189). 

(4j Gift of manager's share of the 
property in favour of one co- 
parcener (1190). 

(5) Gift by manager loith consent of 


all CO- parceners (1190). 

(Oj Gifts by other co-parcener (ll9\), 
(7) Gift for maintenance (1192). 

^8) Qii intum of gift ( 1193). 

(9) Gift to be reasonable (L194J. 

(10) Gift when set aside fll95j. 

(11) Formalities of a gift ,1196). 

(12) liestriction of manager's potvers 

by agreement (1197-1198). 


1187, Analogous Law. — This section is supported by the following texts: — 
Brihaspati •— Even a single individual may conclude a donation, mortgage or sale 
of immoveable property during a season of distress for the sake of thi family and especially 
for pious purposes, ^ 

* 

Mitakshara Therefore, it is a settled point that property in the parental or 
ancestral estate is by birth * although the lather have indepeodent power in the disposal of 
effects other than immoveables for indispensable acts of duty, and for purposes prescribed by 
texts of law, as gifts through atfeotion, support of the family, relief from distress, and so 
forth, he is subject to the omtrol of the sons and the rest in regard to the immoveible 
estate whether acquired by himself or inherited from his father or other predecessor. 


(1) Balkrishm v Miithusamy 82 M. 271 ; 
Annamalai v Murugesa 6 Bora. L R, i94. 

(2) Aimn.pnrmbai v. Durqana (1896) B P. 
87X. 


(443) ''' ^ 

(4) Brihaspati cited in Ratnakat and 
Mitakshara l-l-gB 
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The meaning of this text is this : -—While the sons and gtandsons are minors 
and incapable of giving their consent to a gift or the like ' or while brothers are 
so and continue unseparated, even one person who is capable may conclude a gift 
hypotbeoation or sale, of immoveable property if a calamity affecting the whole family 
require it or the support of the family render it necessary, or indispensable duties, such as 
the obsequies of the father or the like make it unavoidable'*. CD 

yiramltrodaya Gifts by the parents out of favour or affection should be guided 
by propriety but not by oaprice. 

1188. The manager’s power to make a gift is necessarily limited and 
circumscribed by the requirements of religious or customary necessity. 
Though he has the power to make ordinary gifts or presents on suit- 
able occasions either to the members of the family or to strangers, this 
power must be confined to such occasions as are usual and to such presents 
as are customary. (3) y^or example, tlioiigh a gift may be justified if 
made at the time of the marriage, tlie same gift cannot be upheld if 
its making is deferred for so long as to suggest that it was merely an 
excuse. (^) No gift can be made unless it is justified by necessity or 
the performance of any pious duty obligatory on the family or its co-parceners. 
If it is so justified, the mere fact that the meml)ers were minors would be no 
ground for inyalidating it. (^) But, of course, the gift must be commensurate 
with the object and purpose of the gift and the means of the family. So where 
the father as head of a joint family owning property worth about ten to fifteen 
lakhs made a gift of Rs. 20,000 to his only daughter out of the income of 
the property as her marriage dowry two years after the marriage, Tyabji, J., 
disallowed it on the ground that it should have been made at the time 
of the marriage, hut on appeal, it was held that as the gift was comparatively 
small and made out of tlie income, it should be upheld as a parental gift 
made through affection, such a gift being allowed by the texts, and this view 
was upheld by the Privy Council. 

But no co-parcener is bound to submit to a gift made for an illegal 
purpose, as where the fatlier gave Rs. 8,000 to the mother of the adopted boy to 
induce her consent to his adoption, 

1189. Parents’ gift.— T he father, as the senior head of the family, possesses 

larger powers of gift than any other manager. He is 
Cl* ( 2 ). entitled to make ** gifts through affection” to his children, 

or to the son-in-law and where such gifts are inconsi- 
derable the courts uphold them even though they miglii consist of ancestral 
immoveable property. On this gnnind gifts of land made to the son-in-law on the 
occasion of the daughter’s marriage, by tlie father or the mother (^0) have 
been upheld as in consonance with the spirit of Hindu Law. In one of these 
cases it was argued that the gift of land was opposed to the express texts, to 
which the court replied, ''When the necessity of the gift is recogni^^ed, it seems 
unreasonable in these days to make its validity depend upon" the nature of the 

(6) Kalu V. Barm, 16 B. 803. 

(6) Bachoo v, Khushaldas, 4 Bom.L B 
883 reversed O. A. Bachoo v. Mankorehai, 29 
B 61 affirmed O. A. 31 B. 373 (380) P. C. 

(7) 8ita Bam v. Harihar, 86 B. 169. 

(8) Ramasamiv. Vengidusami, 22 M. 118; 
Sundramv. Krishtiasami, 28 I. C 992. 

(9) Sundararamayya v. Siiamma, 85 M. 
628 ; Kudaiamma v. Naraaimha, 17 M. L. J. 
528. 

(10) Churaman v. Oopi, 37 C. 1 

a H. C.— 48 


(1) mt. 1*1.27, 28, 29; Mayukh IV-VIMl- 
18. 

(2) Oh. VII S. 6. 

(8) Bachoo v. Khushaldas, 4 Bom. L. B. 
888 *890) reversed 0. A. Bachoo v. Mankorebai^ 
29 B, 61 affirmed 0. A. 81 B. 878 P. C. 

(4) Ganga v. Pirihi Pal, 2 A. 686 (639) ; 
Bachoo V. Khunhaldas 4 Bom. L B. 883 (889, 
890) ; Pmmal v. Ramalinga, 3 M. H. 0. B. 
70 (31) (gift made five years after the 
masriage), 
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property, upon the question wliether it is moveable or immoveable.” This 
case was followed in another case in which the court upheld the father’s 
alienation not only upon the ground tliat it was reasonable but further on the 
ground that as tlie daughter was living with her father in old age taking 
care of him, it was an alienation supported by consideration. 

1100. A gift by a father of all his interest in the family property in favour 
of his only son, being supported by iiaLiiral love and affection, may be upheld 
as a relinquishment wliicli may l>e effective, though it may not be in favour of 
all co-parcencrs. It need not, of course, be supported by any consider- 
ation.^^) The gift of family property with the consent of the then existing 
co-parcencrs, of course, stands on an altogether different footing. So where the 
undivided paternal grandfather of a minor gave a portion of the family property 
(about 30 per cent, in value of the whole) to his third wife and daughters with 
the consent of his grandson’s widowed mother, the court held the gift binding on 
the grandson, adding ; “ It is clear that it was open to the grandfather if he 

had chosen and without any one’s consent, to effect a partition and leave the 
wliole of his half share to his third wife and her daughters, and it was in our 
opinion clearly for the l^eneht of the minor and his guardian to avoid an 
eventuality so injurious to his interests by consenting to tlie alienation effected 
by Exhibit I. 

1191, Gifts to female relations on the occasion of their marriage are sup- 

ported even when made; by a co-parcener other than the 
Gifts by other co- father. Such was the case of a gift made by the brother to 
parceners. liis sister who had been ’married during the life-time of the 

father who gave her or her husband no property at the 
time of marriage. The father had made no promise of any gift. It was held 
however, that there was a strong moral obligation on the father to make a gift 
out of the joint family property on the occasion of the marriage cither to the 
daiigliter or son-m law as a provision for them, and the gift which in the 
circumstances of the case was an eminently reasonable one, was not in excess 
of the powers of the brother, though he was not even tiio managing member at 
the time of the marriage. 

1192. Though the section deals with religious and ceremonious gifts, it 

would not be amiss to mention that the manager may 
Gift for mainte- equally transfer a small portion of the joint estate for the 
*^a*^ce* maintenance and marriage of a female relation. So where 

the manager transferred land measuring 3 '22 acres of 
land valued at Rs. 1,000 to his step sister for her maintenance and marriage 
and it was contended that such an alienation was beyond the capacity of the 
manager, ihe court overruled the contention holding that it was within the 
competence of the manager to transfer by an outright gift a small portion 
of the family property by way of a provision for maintenance. W 


(1) Sundararamayya v. Sitamma, 36 M. 
628 (680) ; Narayana v. Ramalinga, 39 M. 
687 (691) contra KamakM v. Chakrapany 
30 M. 462. 

(2) Narayana v. Bamalinga, 89 M 687 
(690, 691) I Kilamhi v. Tirumala, 5 M. L. T. 
40 : 4 I. 0. 1094. 

(8) Thangacelu v. Doraisami, 27 M. L, J. 
272 ; 26 1. 0. 211. 

(4) Arunachala v. Sampumathachi, 27 
M. L. J. 486 followed io Patra v. Srinivasa, 


40 M. 1122 (1126). 

(6) Mit l-VII.6-14 cited and followed in 
Ramaswamiv Venguduswami, 22 M. 218 ; 
Kndatamma v Narasimha, 17 M. L. T 628; 
followed in Sundararamayya v. Siiamma, 86 
M 628 (680) f' Churaman v. Gopi, 87 0. 1; 
Kilamhi v. Tirumalat 5 M, L. T. 40 I 4 I. C. 
1094. 

(6) Seeniy (1912) XM.W.N. 

99 : 181 0. 802. 
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1193. Quantum of gift. — Though Hindu law allows religious and charit • 
able gifts, it also takes care to prescribe that the giver must be just to his 
people while he is generous to the donee. 

Asa matter of fact tlie gift the court allows, must be small and reasonable 
and it must not cripple the co-parcenary estate. In a Calcutta case the court 
upheld the gift of about a third of the father’s estate by his widow to her 
daughter on the occasion of her goivna ceremony. (^) But this is probably an 
extreme limit. Ordinarily, such gifts relate to much smaller properties. So 
where two of the three brothers gifted their land to tne plaintiff “ as worshipper 
of the God Shri Sadguru ” the court set aside the gift as invalid and unsup- 
ported by the purpose for whicli joint family property might be alienated. It 
was in effect tlie alienation of a co-parcenary interest without consideration 
which is not permissible by la\v. (2) The question cannot be reduced to a set 
formula as it must necessarily depend on tlie nature and extent of the corpus^ 
the nature and extent of the gift, and wdi ether it is made out of the corpus or 
only out of the current income. Where it is made out of the income, it is 
a strong ground for upholding it. But even where it is carved out of the 
corpus, the court will uphold it, if due regard t)emg had to all the circum- 
stances of the family, it is not unreasonable. So tlie court in one case 
upheld a grant of 3‘22 acres of land valued at Ks. 1,000 out of 22 acres of 
the family lands and no debts (^) in the circumstancs already staP'd. In another 
case the managing father had increased the family estate out of his own 
acquisitions valued at Ks. 17,000 and a business which yielded Rs. 2,00(' 
annually. Finding great difficulty in getting his daughters married, he nego- 
tiated for the marriage of one of them to his sister’s son and conveyed to his 
daugliter and his sister two shops and a house worth Rs. 1,500. The court 
upheld the gift as inconsiderable in view of his own additions to the family 
estate and the necessity which prompted the gift. 

1194. In another case the court ui)held the gift of 8 acres of ancestral land 
to the daughter after lier marriage, out of 200 acres possessed by the family, 
while the manager’s gift of a tenth of the family lands to the daughter of a 
co-parcener was uplield by the same court as binding upon all the co-parceners. 
It Avas contended that the gift was unduly large and that, however justifiable 
when made by tlie father, it could not be made by any other manager but the 
court overruled both contentions. (®) 

1195. Where ^ift set aside. — It must be remembered that the manager’s 
power to make customary gifts is a curtailment of the co-parcenary rights 
which is only tolerated because sucli gifts besides being usual and customary, 
are inconsiderable. The manager cannot in the guise of such a gift transfer a 
considerable portion of the joint estate to his wife and daughters. Such a 
transfer would be a serious encroachment on the rights of other co-parceners 
and an abuse of power which may be impeached by any co-f)arcener. C^) 
Such was the gift by the two brothers of their land to the plaintiff as wor- 
shipper of the God ‘Shri Sad Guru” which the court set aside as the gift was 

(1) Churaman V (Jopi, 37 C 1 (12). (1126),' Suhba Naichr (In re) 2 M. L. W, 

(2) Kalu V. Barsu, 19 B. 808 (S06, 807). 764 ; 30 I.C. 781. 

(8) Seeni v. Angamiithu, 13 I. 0. (M) 802. (6) Subha Naicker (In re) 2 M. L. W. 

(4) Sdbapathy v. Ponnuswamy, 28 I.C* 764 ; 80 I C. 78. 

866. (7) Kantakshiw Ohahrapmy, 30 M, 452 ; 

(6) Sundo/rarajnayya v. Sitamma, 35 M. 628 Chinnaya v. Collector ^ 8 M, L. T. 290, 
followed in Paira v. Srinivasa, 40 M. 1122 
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invalid and unsupported by the jnirpose for which joint family property might 
be alienated. It was in effect an alienation of a co-parcenary interest without 
consideration which is not permissible bylaw. 

H98. Of course a gift of immoveable property must be made^in writing 
registered in conformity with the recpiirements of S. 123 of the ^Iransfer of 
Property Act ; otherwise, it might be set aside as invalid in law. 

1197. Manager s power otherwise limited. —With tlie exception of the 
father who luis an almost absolute right to be the manager of his household, 
tlie right of any otlier relation depends in the hrst instance upon his seniority, 
hut for its continuance upon tlie consent or aquiescence of the other co-par- 
ceners, who may supersede liim or limit his powers. But the exercise of his 
ordinary power does not depend upon any assent or acquiescence of the co-par- 
ceners. His position is independent of the will of the co-parceners. As 
observed by Mr. Cowell : “ Wlien, therefore, we come to define the relation of 
each member, especially of the managing member, to the joint family and the 
joint estate, we are brouglit into contact with a relationship which has no 
counterpart in English law. Neither the term partner, nor principal, nor 
agent nor even a co-parcener, will strictly apply.”!^) Consequently, while the 
family remains joint, the powers of the manager cannot be altered by contract 
so as to affect the very constitution of the co-parcenary. This was the ratio 
decidendi of the case in which three brotlicrs separated from their nephew, the 
son of their eldest brother, themselves agreeing to remain joint for twelve 
years after which tliey were to effect a partition. Tlie eldest of them was to 
manage the estate and maintain an accounl of the profits and loss accruing 
up to that date which was also to be then divided with the corpus. This 
arrangement was adhered to for the stipulated term of twelve years after 
which, the youngest brother sued for a partition and profits of his 
sliare during the twelve years’ term. The manager resisted the claim for 
accounts pleading that he was not accountable for past profits, as the family 
was joint, but tlie Privy Council lield that the agreement was not a simple 
agreement to postpone the partition, but had put the family upon a new foot- 
ing and that his position during the term, tliough not that of a trustee, was that 
of an agent which made him accountable for his receipts and expenditure. 

The same view was taken in another case in which by a family arrangement 
the head of the family, a Taluqdar, was alone to hold tlie estate by primogeni- 
ture, but was accountable to the junior members for their shares of the 
profits. The Privy Council held this kind of managership entirely unknown 
to Hindu Law, and observed : “ Tlie Taluqdar here in question was in a very 
peculiar position ; the family were living together as a joint family and in 
commensality, Anant acting as head and not accounting for the profits, which 
is the case witli an ordinary Hindu family J but still they were living under the 
most distinct agreement that they were entitled not as an ordinaryjoint family, 
but in specific and definite shares. Their Lordships consider that if the 


(1) Kalu^ Barsii, 19 B. 803. 

(2) Visalakshiw Mahalinga^ {1911) 1 M.W. 
N. 434; 7 I. C. 800. 

(8) Hamanathan v Murugappa, 27 M. 198 
(201k Thandnvaraija v. Shunmuqam, 32. M. 
167 (169, 170 ) } Sri Bnman v. Sri Oopal, 19. 
A. 428. 


(4) Tagore Lectures 1870 P. 108; 
cited aud followed in Muhammad Askari v 
RMeRam, 22 A. 307 (817, 818, 820, 821)j 
to the same- effect Thandavaraya v. Shun^ 
witgatw, 82M 167 (169). 

(5) Setrneherla v. Selrmherki^ 22 M. 470 
(475) P. 0, 
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enjoyment of those sliares is in any way disturbed, the riftht to sue for profits 
will arise, as well as a right to partition U) 

1198. The mamiger, as such, is not entitled to any remuneration formana- 
j^ing the estate of which he is tlie joint owner, thoui^h there is notliing in 
law to prevent him from receiving a remuneration if the co-parceners agree to 
pay him. The co-parceners cannot limit his authority to manage the 
family estate by rotation (^) though the family may place another member in 
joint management of their estate ; and where this has been the practice, the son 
will as of right, succeed to the joint managership on the death of his father. (4) 

108 . (1) The father is entitled to alienate the co- 
Father'g additional parcenary property to satisfy his antecedent 
P®*®"- debt contracted by him for a purpose which 

is neither illegal nor immoral. 

(2) In other respects, he possesses the same power as any 
other manager. 

Exphnntion . — A debt may be imprudent or improper 
without being illegal or immoral. 


Synopsis. 


flj Texts on the fathers powers 
(1199). 

(2) Liability of sons for fathers 

debts (1200-1202). 

(3) 'Nature and extent of the liabi- 

lity (1202) 

4) Additional powers of father 
acting as manager (1203-1207). 
(5) Antecedent debts 0208-1211). 


(6) Fathers illegal or immoral 
debts (1212). 

(7j What is an illegal debt (1213- 
1216). 

(8) What are immoral debts (1217- 

1218). 

(9) Father s promise lo Pay barred 

debts (1219- 1220). 

(10) Father’s suretyship (1221). 


Texts. 


1199. Analogous Law. — Tlie following texts bear 
on the subject of this section : — 


Manu:— 158. The uiau, who beoomes surety for the appearauoe of a debtor in this 
world, and produces him not, shall pay the debt out of his own property. 

169. Bui money due by a surety, or idly promised to mu. <jicians and aotresaes, or 
lost at play, or due for spirituous liquors, or what remains unpaid of a fine or toll, the son 
of the surety or debtor shall not in general be obliged to pay. 

Brihaapati :~-47. If the father is no longer alive, the debt must be paid by his sons. 

48. The father’s debt must be paid first of all, and after that a man’s own debt ; but a 
debt contracted by the paternal grandfather must always be paid before these two even. 

49. The father’s debt, on being proved, must be paid by the sons, as if it wore their 
own ; the grandfather’s debt must be paid (by his son’s sons) without interest, but the son of 
grandson need not pay it at all. 

50. When a debt has been iuourred for the benefit of the household by an uncle, 
brother, son, wife, slave, pupil or dependant, it must be paid by the head of the family/^) 


(1) Shankar v Harden, 16 C 897 (412, 413) 
P. C, 

(2) Krishnasami v. Hajodwpala, 18 M. 73 

( 86 ). 

(8) Sri Raman v Sri Gopal, 19 A. 428 ; 
Rarfianathan v. Murugappa,^^! M. 193 (201); 


T}uifidavnrayo v Shunmuyam, 82 M. 167 
(109). 

(4) Purappavanalifigam v. NuUas^vant 1 
M. H. C. B 416. 

(6) VIII— 168, 169; 26 S.B.E. 282. 

(6) XI-47-50 ; 88 S. B. E. 828, 329. 
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Vishnu He (the father) throws his debt on him (the son) ; and the father obtains 
immortality, if he sees the face of a living son. 

lb. — The father’s debt must be first paid, and next a debt oontracted by the man 
himself ; but the debt of the paternal grandfathei must be paid before either of them. The 
sons must pay the debt of their father, when proved, as if it were their own, or with interest ; 
the son’s son must pay the debt of his grandfather, but without interest ; and his son shall 
not be compelled to discharge it. (D 

Narad What is left (of the father’s property), when the father’s obligations have 
been discharged, and when the father’s debts have been paid, shall be divided by the brothers, 
in order that the father may not oontinuc a debtor. 

When a devotee, or a man who maintained a sacrificial Bre dies without discharging hi^ 
debt, the whole merit of his devotions, of his perpetual fire, belongs to his creditors, 

A father must not pay the debt of his son. but a son must pay a debt oontracted by his 
father, excepting those debts which have been contracted from love, anger, for spirituous 
liquor, games or bailments. 

YaJnaYalkya;-'A debt evidenced by writing is binding only on three generations 
A pledge can be enjoyed as long as the debt is not returned 

Ushana.'- A fine or the balance of a fine, likewise a bribe or a toll or the balance of it 
are not to be paid by the son; neither shall he discharge improper debts. 

1200. 'riK‘ section is supported by the authority of tlie Privy Council, who 
said : “ The rij^hts of tlie co-parceners in an undivided Hindu family governed 
by the law of the Mitakshara wliicli consists of a fatlier and his sons, do not 
differ from tliose of the co-parceners in a like family, whicJi consists of 
undivided brethren, except so far as they are affected by tlie peculiar obligation 
of paying their father’s debts which the Hindu Law imposes upon sons (a ques- 
tion to be hereafter considered), and tlie fact that the father is in all cases 
naturally, and in tlie case of infant sons, necessarily, the manager of the joint 

family estate. ”^7) 

1201. Then as to the sons’ liability to pay the father’s debts they formu- 
lated the two following propositions : — 

Firstly, — that where joint ancestral property has piissed out of a joint family, 
fiither under a conveyance executed by a father in consideration of an ante- 
cedent debt, or in order to raise money to pay off an antecedent debt, or under 
a sale in execution of a decree on the fatlier’s debt, lus sons, by reason of their 
duty to pay their father’s debts, cannot recover tliat property unless they show 
that the debts were contracted for immoral purposes, and that the purchasers 
liad notice that they were so contracted ; and 

Secondly , — that the purcliasers at an execution sale, being strangers to the 
suit, if they have not notice that the debts were so contracted, are not bound 
to make inquiry beyond what appears on the face of the proceedings. 

1202. In another case Lord Hobhonse said: — ‘Destructive as it may be of 
the principle of independent co-parcenary rights in the sons, the decisions have 
for some time, established the principle that the sons cannot set up their rights 
against their father’s alienation for an antecedent debt, or against his creditor’s 


(1) XV.16 ; 7 S. B. E. 06. 

(2) III-IO. 

(3) Narad XIII 32 ; 38 S. P.. K. 197. 

(4) M0;33S. B E. 45. 

(6) 11-90 (Mandlik) 210 

(6) Quoted in the Mitakshara Ch. VI-IJ 
43. The word “ improper ” is not a correct 
tranelation of the original ” Avyavharik ” 


which means *' Unusual or not sanctioned 
by law (usage).’* See per Our%a/n in X>urbar 
v. Khachar, 32 B 848 (361); Prayag v. Kash 
14 G. W N. 069, 6 I. C. 268] 

{7) 8uraj Bunsi v. 8heo Persad, b C, 148 
(106) P. C. 

(8) Ib. p. 171. 
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remedies for their debts, if not tainted with immorality. On this important 
question of the liability of the joint estate their Lordshi])s think that there is 
now no conflict of authorily.”^^) 

Referring to this |)assage,^ Lord Shaw in a latcM* judgment of the same 
Board said : In their Lordslups’ opinion tlieseexi)ressions, which ]mv(' becm tlu^ 
subject of so much difference} of legal opinion, do not giv^e any countenance to 
the idea tliat the joint family estate can be effectively sold or charged in such 
manner as to bind the issue of the father, except where' the sale or charge has 
been made in order to discharge an obligation not only antecedently incurred, 
but incurred wholly apart from the ownership of tlie joini estate or the security 
afforded or supposed to lie available by such joint estate ... In short, it 
may be said that the rule of this p.irt of the Mitaksliara law is that the joint 
family estate is in this position : under his management lie can neither obtain 
money for his own purposes for it nor can lie obtain money for his own 
purposes upon it. To permit him to do so would enable him to sacrifice those 
rights which he was bound to conserve. This would be equivalent to sanction- 
ing a plain and, it might be, a deliberate breach of trust. The Mitaksliara law 
does not warrant or legalize any such transaction.” (2) 

It is needless to add that this dictum lias taken the whole Hindu 

world by surprise, as it places a limitation upon the paternal powers of pledging 
the family estate which appear to be wholly out of keeping with his position 
and powers in Hindu society. This case will have, again, to be examined 
presently. 

1203. Father’s additional powers. —The liability of one person to pay the 
debt of another may be legal, or it may be moral or religious. In the primitive 
age when the divorce of law from religion had not taken place, religious obli- 
gation was indistinguishable from legal obligations, with the result that the son’s 
obligation to pay his father’s debt was absolute and independent of any assets 
of the father received by him by inheritance. This qualification was, however, 
taken as implied in determining his obligation by all the courts, (3) except in 
Bombay, where the obligation was literally enforced 1^) till it was similarly 
limited by an Act passed in 1866. 'The course of decisions in all the courts 
has since been uniform except that in Bombay it appears to be still main- 
tained that the creditor is entitled to obtain a decree against the son, without 
reference to the assets, though if the son had inherited no asscits, the decree can- 
not be executed against him. In other words, the want of assets is a good 
defence to recovery, but not to a decree. But if the son is only liable if he has 
assets, no decree seems justifiable without proof of assets. 

1204. The father as manager possesses all the powers of any other manager, 
added to which he possesses, as father an additional power of transferring the 


(1) Nanomi v. Modhun Mohnn, 13 C. 21 (1) Pranhullnbh v. Deocristian (1821) B.8. 

(86) P. C. B. 1; Hnrbojee v. Ilurgobmd Bellasis, 76; 

(2) Sahu Bam v, Bhup Singh, 39 A. 437 Narasimhamv v. Ambnji, 2 B.H C.R. 61 

(447, 448) P. C. (6; Hindus’ liability for ancestor’s debts 

(3) Ponnoppa v. Papptivayyangar , i M. 9 Act (Bom. Act VII of 1866). 

(21, 46) ; Rayappa v AH Shaib, 2 M.H.C.R. (6) Sakharam v. (iovind, 10 B.H.C.R. 861; 
886; Kartippan y. Veriyol, 4 M. H 0. R. I.; Udaram v. Ranu, 11 B.H.C.R. 76; Keval 
Jamoonah v.Mubben, Montr.227 ,* Aga Hnjee v Bhagvan v. Gonpati, 8 B. 220; Girdhar Lai v. 
Jagget, Montr. 272 ; Dyamonee v. Brindabun Shiv ib. p. 309. 

(1866) SDa. B. 97 \ Kunhya v. Bukhtawar, (7) Bapun v. Umcdbha%, 8 B. H. C, R. 
1 S D.A N.W.P. 8 ; ilnnopoorna v. Gunga, 2 (A. C.) 246 ; Lallu v Tribhuvan, 18 B. 668. 

W.B. 296. 
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estate for his own debt. As Chanclavarkar, J. said : '' Under Hindu Law a father 
has tlie right to sell or mortgage ancestral property including the interests 
therein of his sons, in satisfaction of his antecedent debts^ provided those debts 
were not contract(;d for immoral or illegal imrposes. This right to dispose of 
the ancestral property so as to include and affect the shares of the sons arises, 
according to Hindu Law, in virtue of the pious obligation of the eons to 
pay the debts of the father, which were not illegal or immoral. In other 
words, when the fatluir alienates the property, he exercises the power of 
alienation which the sons would have exercised in discharge of their pious duty 
which they owed to him ; lie is virtually alienating the property on their behalf 
in discharge of tlieir duty in accordance with the power given to him by Hindu 
Law. This is the iirevailing view and has been expressed or implied (^1 
in several cases, including those decided by the Privy Council. 

1208 . But in a recent case Lord Shaw has described tlie father’s powers 
in terms which call for examination. 

In this case the mortgagee sued the mortgagor, his sons and grandsons 
on foot of his mortgage and the defence of the sons and grandsons was that 
the mortgage was neither for legal necessity nor for an antecedent debt so as to 
bind their interest. As these were not proved, and as according to the Allahabad 
view, a co-parcenary interest cannot be conveyed without the consent of the 
other co-parceners, both the courts in India dismissed the suit and on an appeal 
being preferred to the Privy Council, these findings were upheld which con- 
cluded the suit, but nevertheless, and even though the appeal was heard ex 
parte, Lord Shaw stated certain princijiles to settle the point upon which there 
had been according t(j his Lordship ‘ a certain conflict of decisions in the 
courts in India ”. He then referred to the Allahaliad Full Bench case with 
evident approval and recognized the distinction there made between cases 
of sale in which the property has passed out of the joint family and one of 
mortgage where the joint property is mortgaged. 

1206 . In the former case, that is to say, in the case where the property has 
already passed out of the family whether in execution of a decree or in pur- 
suance of a private; sale by the father, the sons and grandsons can only 
recover the property so lost to the family, if they show in the former case that 
the transfer was made for a debt contracted for an illegal or immoral purpose 
of which the purchaser had notice, and in the second case, subject to the fur- 
ther rule that the purchaser being a stranger to the suit, if he has not notice 
that the debt was so contracted, he is not bound to make inquiry beyond what 
appears on the face of the jiroceedings. 

1207 . Their Lordships had not to consider the case of legal necessity, as it 
was abandoned — the only point pressed before them being that the mortgage 
was executed for an antecedent debt, which too was found against the plaintiff, 
even on the old interpretation of that term, but his Lordship defined it to mean 
a debt contracted ‘ wholly apart from the ownership of the joint estate or of the 

(1) Subrmja v. Naqappa, 88 B. 264 (266) : A. 176 (196) F.B. 

Biswonath v. Jagdip Narain, 40 C. 842 (363). (6i Sahu Ram v. Bhup S^ngh, 89 A. 487 

(2) Chandra Deo v Mata Praaad, 81 A. (446) P.C. citing and OirdhaH Lai 

176 F.B. ; Purshnttam y. Sheo Shanker, 6 1 v Kantoo Lai, 14 B.L.R 187 P. C. ; 8uraj 
0 (A) 168 * Dharjit v. Siria, 9 I. C. (A) 484, Bunsi v. Sheo Per shad Singh, 5 C. 148 P 0, 

(3) Bissonaih v. Bindesri 40 0 81 2 ; To the same efieot Nanomi v. Medhun 
Bidya Prasd v. Bhup Narain, 42 C. 1058. Mohan, 18 0. 21 (36, 86) P, 0. ; Bhaghut v. 

(I) Chandradeo Si^h v. Mata Prasad, 81 Qwija, 16 0. 717 (724) P.G. 
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security afforded or supposed to be available by sucli joint estate, ” (1) in other 
words, a purely personal debt of the father. 

But it is doubtful if this is what their Lordships intended in view of 
their reference with approval to the followinf^ enunciation of the rule in the 
judgment of Sir John Stanley;— ‘‘ The true rule is that tlic son cannot impeach 
an alienation of ancestral joint family property made by a father for which the 
oojisideration is an antecedent debt of the father not tainted with immorality or 

the object of which is to pay such del)t The doctrine has no application to 

a case in which no antecedent debt of the father, that is, a debt antecedent to 
the alienation in question, is concerned as the consideration or object of the 
alienation.’’ (2) If this is all their Lordships intended, then the term anteced- 
ent debt ” means that the debt must be one not only antecedent in point of 
time to the transfer but also independent of it. If tlic mortgagor received 
Rs 200 into his hands and then executed the mortgage as a security therefor, 
it could not be construed to be an antecedent debt, though such was the con- 
tention made before their Lordships. 

1208. Antacddent debt The liability of the son and tlie grandson to pay 
the father and the grand father’s antecedent debt is both declared by the texts 
and enforced by the authorities. And the question is wliat is an antecedent 
debt. At one time that term was understood at least in three senses — (i) as 
meaning a debt merely anterior to the father’s security though not independent 
of it ; (li) a debt anterior merely to the suit in which it was sought to be 
recovered \ and (iii) lastly as a debt which was both anterior to and inde- 
pendent of the father’s security souglit to be enforced. 

1209. The last view has now received the tmpnnmtur of the Privy Coun- 
cil. Antecedent debt, must then, mean a debt which was incurred not only prior 
to tlie security sought to be enforced but must be quite apart from and independ- 
ent of it. If for instance, the father borrows Rs. 100 today and executes a bond 
therefor six months later, the question of its antecedency must depend upon the 
intention. If the fatlier borrowed tlie sum agreeing to give the creditor a bond 
therefor six months later, the bond so given would not be for an antecedent debt 
because the two form part of the same transaction. If on tlie other hand, the 
father borrowed the monciy as a parol debt, promising to pay it six months later 
and on his failure to jiay it then, he gave him the bond as a security, then it 
would be a bond given foi an antecedent dt‘bt. 

1210. Of course, a bond may be partially for an antecedent debt and 


(1) 8ahu Ram v. Bliup Singh 3'J A 437 

(447) P. 0. 

(2) Ghandradeo Sin^h v. Mata Prasad 31 
A. 176 (189) P B followed in Sahu Ram v. 
Bhup Singh 89 A. 437 (449) P G. 

(3) Sahu Ram v. Bhup Singh 39 A 437 

(448) P. C. 

(4) Manbahalal v. Oopal (1901) A. W. N, 
57 ; Debi Dat v JaduRal, 24 A. 459 ; Babu 
Singh v Bihari Laf 33 A. 156, Ram Dayal v. 
Ajudhia 23 A. 323 ; Ohinnayya v. Perumal 13 
M. 61 ; Sami Ayyangar v Ponnammal^ 21 M. 
28 ; Chithambara v. Koatha perumal, 27 M. 
846 followed in Sheopal Singh v. Basdnt 
SingK 12 0. 0. 248 overruled in Venkatram- 
anaya v. Venkatramana, 29 M. 200 F. B. 

(6) Luckmuny.Qiridhur, 5 0. 866 F, B. 
(First question referred to the P. B.) ; 

G. H. C— 49 


flanuman v. Daulat, 10 C. 628 ; Khalilal 
Rahman v Gobind Per shad, 20 C. 328 ; Surja 
Prasad v Gulabchand, 27 C 762 ; Maheswar 
V. Kishun Singh, 84 C. 184; Kishen Prasad, v. 
Tipan Pershad, 34 G. 735 (747); Jagannath 
V Tulsi Das, (1898) P. R. 72. 

(6) Jamna v, Nain Suhh 9 A. 493 : Badri 
Prasad v Madanlal, 15 A. 76 P.B. (in which 
however the term was not denned), Manbahal 
Bai V. Gopal, (1901) A. W. N. 67 ; Bam 
Dayal Y, Ajudhia, 28 A. 328 ; Chandra Deo 
Singh V Mata Prasad 31 A 176 P B appro « 
vfld in Sahu Ram v Bhup Singh, 39 A 437 

(449) P. C. Lachman Prasad v. Sarnam 
singh, 39 A. 500 P. 0. • Sami Ayyanger v. 
Ponnamnial, 21 M 28 : Hiraram v. Udharam 
9 N. L R. 74 ; 19 I. 0.861. 
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partially for a debt presently advanced. In that case the son’s liability will be 
limited to the extent of the debt wliich is antecedent, or is supported by legal 
necessity, or benefit. 

1211 . An antecedent debt must of course, be itself not tainted will illega- 
lity or immorality. If A borrow money from B for an illegal purpose and he then 
borrows from C to pay off B, the fact that C has lent money to A to discharge 
his antecedent debt is not sufficient to validate Iiis claim. He must further sliow 
either that he liad made enquiry and was satisfied tliat the antecedent debt was 
legal or that it was in fact so. 

1212. Father s illegal or immoral debts.— The son is not liable to pay 
off his father’s debts incurred for illegal or immoral purposes. Consequently, 
where tlie father’s transfer lias been made for a consideration tainted with 
illegality or immorality (2) tlie son is entitled to impugn it on that ground, and 
in that case the alienee may forfeit liis property unless he is able to protect 
his alienation by appealing to some equity in his favour. 

But since the right of tlie son to impeach his fatlier’s unwarranted aliena- 
tion rests on the ground tliat he was a co-parcener on that date and that the 
father could not convey away his co-parcenary interest for a consideration not 
binding upon him, it follows tlial such a plea is not open to a son not born 
at the date of that transfer. 

1213. Where, howeve'r, the son was in existence at the date of the debt he 

is entitled to repudiate it if he can shew that it was incurr- 
Illegal debt. ed for a purpose wliich Hindu law regards as illegal or 

immoral. But hero again thougli Hindu law may treat a 
transaction as illegal, if it is legal under the general law tlien it would not 
be open to the son to impeach the loan on the ground of its illegality. Such a 
plea was overruled in a case in which the plaintiff had lent money to the uncle 
and nephew being two members of a joint family, for the latter’s marriage, being 
the cost he had to pay for his bride which law denounces as illegal and the 
marriage so brought about as the Aaur marriage which it disapproves. It was 
pleaded for the defendants that tlie plaintiff had lent money for an illegal object 
and that, therefore, it could not be sued for. But the court held that the Asur 
form of marriage, though disapproved was not illegal, and was in fact quite 
customary and that, therefore, the loan could not be repudiated as made 
for an illegal purpose, 

1214. The illegal purposes which Hindu law’ enumerates afford a fair 
index of the character of the debt for which the son is not liable. Such are 
the debts incurred by the father for “ spirituous liquors, for losses at play, 
for idle gifts, for promises made under the influence of love or wrath, or for 
suretyship or for the balance of a fine or toll liquidated in part by the father.’* 
*‘Put into decent English, the texts amount to tliis: that the son is not to be 
held liable for debts which the fatJier ought not, as a decent and respectable 
man, to have incurred. He is answerable for tlie debts legitimately incurred 
by his father? not for those attributable to his failings, follies, or caprices.” t®) 

(1) Baran Deo v Rupnaratn 11 I. 0. 664. Bingh v Datha 8 A. L. J. 88 ; Mahesh v. 

(2) 8heo Dayal v. Jaganaih, 8 A. L. J. Goswami Banwari Lai, 18 0 C. 162 ; 81 I. 0. 

992; Pokhpal Singh v Chhidu Singh, 9 A L J. 717; YekeyamianY, AgniswoHan, 4 M H.G.R. 
658; Jokharmal v. Eknath, 21 B. 848. 807 Contra, Tuhhi Ram v. BabUt 88 A. OH. 

(3) Bajo> Dam v. Luchmun, 8 W. R. 16 .* (4) Bhigirathi v. JokhuRdm, 82 A. 576. 

Bh^ianath y* ^o,rtick, H C. 0^^ ; Ilaaarimol (6) Bribaspati, XI*61 ; 83 S. B.E*d29 

y, J.bani Natht 17 C. L. J 88 (48) ; Faeulbhov quoted svpra, 

V. SoAanund^ 6 Bom. L. R 678 ; Sitaram v. (6) Per Curiam in Durbar v. Khaehar, 

Varihar, 12 Bom. L. E. 910 ; Ohattarpal 82 B. 848 (851). 
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The act of the father may not be illegal in that it may not have contravened any 
express provision of law, but if it was wrongful and one contra hon mores then 
the son would not be liable. Such was the case of the father who had dammed 
up the plaintiff’s watercourse for which the latter obtained damages against 
the father on whose deatli tlie decree was sought to be executed against the son, 
but the court held him not liable holding tliat though the father’s obstruc* 
tion of the watercourse may not have been illegal in the usual sense 
of the term, in that it may not have contravened any express provision of law, 
still since his act was wrongful sounding in damages, the son was not liable as 
the estate which he had inherited had received no benefit from that act.^^) For 
the same reason the son is not liable to pay a fine imposed upon the father, 
or the costs saddled upon him in a false suit instituted by him as the next 
friend of his minor son to establish his alleged adoption. (3) 

1215 But this was a false suit and not merely a suit not proved. In any 
case, the Calcutta Court holds the son liable for tlie cost of an unsuccessful 
litigation, however imprudent or illadvised it may have been, provided the hither 
was not guilty of any criminal oilcnce or of a breacli of civil duty. The 
Madras Court would exonerate the son even in the latter case In one case 
a decree had been passed against the father for dishonest misappropriation of the 
plaintiff’s money, and yet tlie sons were lield lial^le, the court observing : “No 
doubt this was a dislionest transaction on defendant’s father’s part, but the dis- 
honesty is not of such a nature as absolves defendants from their pious obliga- 
gation to discharge their father’s debts. Much has been said in the course of 
the arguments as to the peculiar notions of Hindus as to what would amount to 
immorality or illegality in tlie origin of a debt, and allusion has been 
made to the exceptions to the rule of the pious obligation recognized 
by the commentators in the case of such liabilities as a toll or a fine. Withour 
discussing the origin of these cxeptions or the exact meaning that the 
words ‘ immoral ’ and ‘ illegal ’ bore to the minds of commentators on 
the Hindu law, it seems to us that there can be no question that debts 
of the nature of those found by the decree against defendant’s father to be 
justly due by him to plaintiff, arc not of an immoral or illegal nature, upon any 
reasonable view of the meaning of these words as used in the rule of Hindu law 
under consideration. That rule, as we understand it, is that sons are under a 
pious obligation to discharge t^^e just debts of their father, because otherwise he 
would be liable to be punished in a future state for non-discharge of these 
debts. Upon any intelligible principle of morality, a debt due by the father by 
reason of his having retained for himself money whicli he was bound to pay 
to another would be a debt of the most sacred obligation, and for the non-dis- 
charge of which punishment in a future state might be expected to be inflicted, 
if in any. The son is not bound to do anything to relieve his father from the 
consequences of his own vicious indulgences, but he is surely bound to do that 
which his father himself would do were it possible, viz, to restore to those 
lawfully entitled the money he has unlawfully retained.” 

1216 . But in another case the very contrary was laid down. There 
the father who was a cashier in a firm had given security to the extent 

(1) Durbar v.Khachor, 82 B. 348 (861, 1C 268 

862.) (6) Natasayyan y. Ponnusami, 16 M, 99; 

(2) Nhanee y. Hureeram, 1 Bon. dO (lOl.) Me Dowell v. Bagluivo. Cheiiy , M 71 : 

(8) Mamiengar v. Secretary of st.te, 20 M. Kanewar v. Krishnat 81 M. 16l ]Erasala v. 

L. 89. Addepally, 31 M. 472. 

(4) KhalM Bahman v. GohM Pershadt 20 (6) Patasayyan v. Ponnusami^ 16, M. 99 

0. 828 ; Prayag v. Rati, 14 C. W. N. 669 ; 6 (104.) 
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of Rs. 6,000. He misappropriated Rs. 8,000 of the firm’s money and the 
firm obtained a decree against him for the amount of Ins security. The father 
died and the son was called upon to discharge liis father’s indebtedness, 
and the court refused to decree relief holding that the son was not liable to 
make good his father’s defalcations which were clearly an illegal debt. (1) 
This case in its turn was sought to l)e distinguished in other cases in 
w'hich two divisional Benches reaffirmed the previous view. Both were 
cases of misappropriations of moneys entrusted to the father, and in both 
cases, tlie court held that the father was guilty of mere breaches of trust as 
distinct from criminal breaclu^s of trust and that, therefore, being a mere 
violation of a civil duty, the son could not evade his liability for his father’s 
debts. But in exactly similar cases tlie Calcutta and the Allahabad (^) 
courts exonerated the sons holding that, in the first place, the father’s liability 
did not amount to a “ debt ” and that e\en if it did, it was clearly tainted with 
either illegality or immorality. “The origin of this debt, if debt it w’as, was 
a theft committed by Diose persons who were sued.” i®) But even these 
courts are by no means consistent with themselves : since a Calcutta case 
has upheld the son’s lialhlity to discharge a decree for mesne profits passed 
against the father and tlie Allahabad Court decreed the father’s liability 
incurred as surety for anotiier against his son (7) on the authority of both 
the Madras and Bombay precedents (^) tlKaigh in such a case the Calcutta 
Court would disallow' the claim, 


Immoral debts. 


1217 . The next (luestion remains. \\ hat debt of the father must be deemed 
to be immoral ? It is, of course, obvious that the father 
may borrow nxjney for debauchery from A and then 
burrow' more money from B to pay off A. Here B s debt 

('annul i;e repudiated by the son as immoral because it 
was advanced to satisfy an antecedent debt. But in such a case it will still be 
a question whether the del)! w'as an “antecedent debt” within the meaning of 
law% which the son is under the legal duty to repay. Rciserving this question 
for future consideration, the (luestion of immorality must be considered in 
the light of J3rihaspat’s text already cited. According to him if the father 
incurs deL)t for drink or del)auchery or rcxkless display or for any improper 
purpose it is immoral. ‘Neither sins nor the expiation of them are here- 
ditary”. In order to be immoral, a debt must promote immorality. Any loan 
made to an immoral man does not become immoral. And regard must be had 
to the character of the loan. In one case a somewhat novel contention was 
made that the son w^as not liable to pay for the cloth purchased by the father 
who was a habitual drunkard. It was pointed out that there Wcis no conne- 
xion between the tw'o and the son could r\ot evade his liability on the ground of 
his father’s general immorality. ^1^) 

1218 . But this view has nc^t been accepted in Allahabad, where however, 


(1) Me Dowell & Co : v Tiagavaf 27 M 71 
(76,76) following Foreman v Bhaitu, 24 C. 
672 ; Mahabir v.Basdeo^ 6 A. 234. 

(2) Kanema v. Krishna, M. 161 • 
Eras^la v. AddepaXly, 31 M. 472 ; Tirumola- 
yappa v. Veerabudra, 19 M. L. J. 769. 

(3) Foreman Dass v. Bhatki, 24 0. 672. 

(4) Mahabir v. BasdeOy 6 A 234. 

(6) Foreman Dass v. Bhnttu, 24 C. 672. 
f6) Peary Lai v. Chandicharon, H G. W. 

N. 163. 

(7) Maharaja oj Benares v. Bam Kumar ^ 


26 A 611. 

(8) Sitaramayya v. Venkatramanna, 11 M. 
873 • Alamelu v. Manqamma, 27 M. 446. 

(9) Tnkarambhat v Oangaram^ 28 B. 464; 
Saroyan v. Venkntacliarya, 28 B. 408* Qopal 
Bno V. Berar ManvfaciurinqCo., 1 N.L.R 173 

(10) Hiralal v. Chandrahali, 18 0. W. N. 
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(12) Humarain v. Arm Singh, (1872) P. 
H. 44 : Sri Narain v. Baghubans Bai, 17 0. 
W. N. 124 P. C. ; 17 I. 0. 729. 
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the question of pious oblii^ation was not considered. It is submitted that the 
real question is not one of the subsistence of the liability as held by the Madras 
court, or one of legal necessity as held by the Allahabad Court but rather one 
whether the acknowledgement of a barred debt should not be treated as ‘*an 
idle gift ” within tlie enumeration of Brihaspati’s illegal debts. W But the 
question does not admit of a general answser. Suppose such an acknowledg- 
ment was necessary to obtain further credit which saved tlie family property 
from forfeiture or sale, could the son be heard to repudiate tlie debt merely 
on the ground tliat it had been revived aftci it had become barred by time ? 
Such an acknoledgment might be supported even on the ground of necessity. 

1219 . It lias been already stated that the co-parceners are not bound to pay 

a debt acknowledged by the manager after it is barred 
father's Promise to by time. It is, however, said, that though this is the rule, 
pay barred debt. tlie fact that tlie son is under a pious oidigation to pay 

his fatlier’s debt renders liim liable to pay his barred 
debts if duly revived by an acknowledgmeiU. It is conceded tluit without an 
acknowledgment tlie son would not Ikj under any obligation to Pay liis 
father’s barred debt. But a baned debt is a good foundation for a written 
promise to pay signed by tlie party liable to he charged tliercwitli (^) The 
question tlien aiises whether, if the father makes such promise, the son is bound 
to pay the debt. That he is, lias been lield in a case in which the court 
observed: “ The fact that the debt was barred by the Act of Limitation did 
not affect tlie existence of the debt and there was nothing illegal or immoral in 
the action of the father promising to pay it. The new note operated as a 
renewal of the obligation. It was a good debt and the son is bound to pay it 
fromanyassests of his father. The Liniitation applicable to a suit against 
the son depends upon the nature of the claim laid. Such a claim may be 
instituted — 0) against the son as a member of the joint family, or — (ii) by 
reason of liis pious obligation or — (iii) because he is the lieir and legal repre- 
sentative of the father. In the first case, if the suit is on a mortgage executed 
by the father and the suit is to enforce the mortgage, then tlie limitation 
would be as prescribed by article 132 and the starting point of limitation 
would be the accrual of the cause of action, But if the suit be not on the 
mortgage, and if it is not binding on the son because the debt secured was 
neither antecedent noi supported by family necessity or l)enefit,tlien the courts 
hold the suit against iiim as still maintainable on the ground of his pious 
obligation to discliarge ins father’s debt, and in tl’at case it lias been held, 
that as regards limitation, tlie suit would be subject to article 120 (S) from the 
date when the debt l^ecame payable. 

1220. But these cases lie on the borderland between crimes and delicts 
upon which there is room for a difference of opinion. But there can be no doubt 
that where the father is clearly guilty of embe-'zlernent ('0 or forfeits a bond 
for keeping the peace, or for his good behaviour the son is not bound to dis- 
charge his father’s obligation. 


(1) Indar Singh v. Snrju Singh, 8 A. L 
J 1099 ; Dalipsingh v. Kundan ‘Lnl, 85 A. 
207 contra Hari Bar Baksh v Bharat, 16 0. 
C. 486 ; 20 I. 0. 690. 

(2) Bcihaspati XI 61 ; 38 B. B E. 329 
(8) Sitbramama V (lopnla, 33 M. 30« .* 

Srinivasa v. Municipal Council, 22 M. 842 
(4) 8&. 26 (8) and 60 Contract Aoi.Subra^ 
manias, Qopala 83 M. 308 (300). 


(6) Naroyanasmi v. Samidas, 6 M 298 

(6) Narnyanasami v. Samidas, 6 M. 298. 

(7) Brijnandan v. Bidya, 42 C. 1068 
11092) F. B. 

(8) Surja Prasad v (iolab Ghand, 27 
0 . 762. 

(9) Mahabir v Basndeo, 6 A. 284. 

(10) Hiralal v. Chandrabali, 13 C. W. N. 
9 ; 1 1. C. 168. 
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1221, Bill tile courts are not agreed on the subject of the son’s liability to 
pay for his father’s suretyship. The question cannot 
Father’s suretyship. |)0 answered in a general way without reference to the 
nature of the security given by the father, which though 
variously classed by other Sinritikars,are thus classified by Brihaspati into four 
heads:— (i) for paying the debts of another; fii) for delivery of the debtor’s 
effects ; (iii) for appearance ; ^iv) for honesty, d) The son is expressly declared 
liable for tlie first two W and the only question is whether he is equally liable 
for the other two. I'hc texts on the subject cannot all be reconciled, 

and the Bombay High Court holds the son actually bound in respect 
of the latter two kinds of security, holding that being an anteoedent 
del)t of the father, the son is prima facie bound, unless the son 
can shew it to be illegal or immoral, But if he shows this, he will be 
exonerated from all lialnlity without reference to the fact whether the surety 
is of tlie former or of the latter kind. In a later case in which the son’s 
liability to discharge his father’s lia[)ility as a surety is reaffirmed, it is held to 
extend no furtlier to liis grandson unless the grandfather liad in becoming a 
surety received sonu' consideration for it. But it is submitted, that there is no 
distinction in principle between the liability of tlie son and that of the grandson, 
and the other courts do not discriminate between their liability, i^) In one case 
the father had executed a surety bond stipulating that the mortgagee could 
realise his claim from his land if lie failed to realize it from tJie land of the 
debtor mortgaged to him. It was found that this bond was recklessly given 
without any necessity or benefit and though it was one reason given for dis- 
missing the claim, tlie other and more substantial reason was that the creditor’s 
remedy had become baried by time. 1®) 


10 @- Subject to any law for the time being in force and 
Co parcener’s rights the nature of the estate, every co-parcener 

inter se, other than the father and the manager pos- 

sesses the following rights in respect ol the co-parcenary pro- 
perty : — 

(1) He is, suliject to the provisions hereinafter contained, 
entitled to call for the partition of his share. 

(2) Until partition he is entitled to joint possession. 

(3) He may restrain any illegal or improper acts of the 
other co-parccners in respect of the co-parcenary. 

(4) He and his wife and children are entitled to be main- 
tained out of the co-parcenary funds. 

(5) He may alien his share with the consent of his co par- 


(1) See texts oolleoted in Mandlik’s H. L. 
107. 108. 

(3) Brihaspati Ix 40, 41 , Gautam II 41. 
Yajnyavalkya II 56J Vyas cited in Virnaitro 
daya I- 100 P. 2 ; Tukaram Bhat v Qanga 
HaiUt 23 454 (466), Moolchand v. Krishna 

Bellasis, 64. 

(3) Tukamni Bhat v. Ganga Ram, 28 B. 
454 (459. 460 ) 

(4) Narayan v. Venhatacharya, 28 B. 
408 (411). 


(6) Maharaja of Benares v. Bamkumart 26 
A. 611; Sitaramayya v. Venkatramanna, 11 
M 873 : Chetti Kulam v. Cheiti Kulam, 28 
M. 377 ; Raghnnoth v. Natesa, 17 M. L. J; 
283: KafMswarama v. Venkata, 88 M. 1120; 
Rnsik Lalv. Singeswar, 39 C. 843; Oopal Bao 
V. Berar Manufacturing Co., I. N. L. R 178; 
Bhagwan Das v. Salig Ram, (1886) P, R. 60 > 
(6) Hwalal v. Chandrabali, 13 C.W.N. 9 ; 
19 I. C. 168. 
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ceners or for family necessity but in Bengal he may do so as of 
right, and he may do the same in Bombay and Madras for a 
valuable, consideration. 

(6) His interest is liable to variation with the members of 
the co-parcenary, but in Bengal it is lixed. 

(7) Except in a suit for partition a co-parcener cannot 
recover the profits of his share or separate possession of any 
portion of the joint property. 

(8) His power over his separate and self-acquired property 
is in no way affected by his interest in the co-parcenary. 

Synopsis. 

(1) Bights of co-parceners iiiterse (I2j Madras view {I2^6’l2i9)^ 

(1223). (13) Bombay cases (1240). 

(2) Bight of partition (1223). (14) C. cases (1241). 

(3) Bight to joint possession (1224- (15) Bengal. U, P. and the Punjab 

1225). ^ (1242). 

^4) Building on common land (1226) • (IG) Equities on sMing aside aliena- 

(5) Injunction to restrain y when lion (1243-1244). 

granted (1227-1228). (17) Transfer of co-parcenary interest 

(6) Separate allotment for conveni- (1245-1250). 

ence (1229). (IB; Present state of the law (1251). 

(7) Power to restrain improper acts (19) Ifivoluntary transfer {1252-1253). 

of manager or other member (20) Transfer with consent of co- 
(1230-1231). parceners (1254-1255). 

(8) Right to mpeach alienations of (21) Cancellalion of alicmtion {I25b). 

joint family property (1232). (22) Interest of co-parcener variable 

(9) Maintenance (1233). (125S), 

(10) Right of alienation (1234). (23) No right to share of profits {1259). 

(11) Texts on the subject (1234). (24) Self-ac(piisitiony right to (1260). 

1222 Analogous Law: — The opening? words subject to any law for the 

time-being in force ” save for instance, the Ma]a[)ar Law under which 
members of a tarwad have no right of partition. It would save impartible estates 
and other property in respect of which there is no room for tlie existence of 
co-parcenary rights. For the rest, the section sums up the rights of the co- 
parceners interse. These rights are equally possessed by the manager qua 
co-parcener. 

All the clauses are supported by the authorities undernoted. (^) 

(1) Cl. (1) Secretary of State v. Kamacheey Ayyavu v. Ntladatchiy 1 M. H. C. R. ; 

7 M. I. A. 476 (687); Suraj Bami v. Sheo Yaj. Bk. II. Ch. ¥—124 A 

Praaad, 6 0. 148 (165) P. 0.; Shankar v. 01. (6) Vasudev v Venkateshj 10 B H O.R. 

HardeOy 16 0 397 (406) P. C, ; flewndari v. 1^9 ; Fidurapa s. Chonapa, 10 B H. 0. R. 

Bamaniy 24 0. 676 F. B. approved in Bhaq- 162 P. B ; L tkshman v. Bamchandra, 6 B 48 

wal V. Bipin Behariy 87 C. 918 (927) p. C.; P O. ; Muthoorn v. Bootun Singh, 13 W. R. 

Jugmohandas y . Mangaldas 10 B. 628. 31; Juggurnath v. Doobo, 14 W, 11.80; 

CT. (2) Bamchandra v. JOamodar, 20 B. Balgobind v. Narainlal. 15 A. 389 P. 0 ; 

467 ; Laluohand v. Qirjappa, 20 B. 469; Jamuna v. Oanga, 19 G. 401 ; Chandar 
Naranhhai v, Banc)odt 26 B 141. Kishore v. Oanpai, 16 A. 369. 

01. (3) Svran Bunsi v. Sheo Prasad, 6 Gl. (6) Suhrmnanya v. Siva, 17 M. 316 
0, 148 (166) P. 0. ; NarainDas v. liar Dayal, (827 ) 

86 A. 671 . 01. (7) Pirthi Pal v. Jowahvr, 14 C. 

Oh (4) Manu. IX.108 ; Narad, IX 26-28 ; 498 P. 0. 
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1223. Co-paiPcenera’ Rights:— So long as tlie family remains joint, every 
co-parcener must necessarily possess certain rights both against the manager as 
well against his co-parceners with referenc(‘ to enjoyment of tlie joint property. 
These rights, however, jnust be necessarily subject to other laws and to the 
nature of the estate. Where, for instance, the [iroperty is impartible, members 
of the joint family have no right beyond the customary right of maintenance. 
So under the Dayabhag law, tlie sons have no right of partition against thejf 
father. 

(1) Right of parti- Partition is commended hy Sutritikars as multi- 

tlon. plying religions rites : — 

Mann : — Either let them live together, or, if they desire separately to perform religi- 
ous rites, let thorn live apart ‘ such religious duties are multiplied in separate houses, and 
their separation is therefore legal and even laudable. (1) 

Partition, is, therefore, tJie birth right of every co-parcener. But as 
will be seen hereafter though ])artition is commended and every co-parcener 
is pn'ma facie entitled to enforce tlie partition of his slinre, certain restrictions 
upon the enforcement of that right Jiave become estal)]ished which limit the 
right of the Mitakshara member in the two following cases, namely: — 

(1) A minor co-parcener of a Mitakshara family has no right of parti- 
tion because it is not to his advantage unless it is sliown that it would be for 
his benefit. This may he shown by proving that the manager or the co-par- 
ceners are wasting his j^iroperty. or are acting in a manner hostile to his riglit, 
or that they refuse to provide him with maintenance ; or that otherwise, partition 
would protect his property and be to his advantage. 

(iij The son has the right of partition only as against his immediate 
ancestor if he is alive, so th.it if the father is alive he has no right of partition 
against his fatlier’s father, and if the latter is alive he lias no such right against 
his father s father’s father. 

'rhen under the Bengal school the son has no right of partition against his 
father at .all, though it is open to the father to make a partition if he so 
chooses. Otlierwise, every co-parcener, whether male or female, is entitled to 
enforce pirtition of co-parcenary property. So the widow of a deceased 
coparcener under the Dayabhag law has tlie right to claim by partition her 
husband’s share. 

These are merely the broad principles which will have to be more closely 
examined in the chapter on Partition, 

1224. 'Die co-parcener is prnna facie entitled to joint possession of all 

and every portion of the joint property. This right 

(2) Joint possession. flows from the very fact of his jointness. No co-parcener 

is as of right entitled to specific possession of any 
portion of the joint property. His right is to obtain and maintain joint 

(1) IX-lll. darkens R. & 0. (App ) 91; Bif^wanaih v, 

(2) Ch. on Partition post. KhanUmiani, 6 B. L. B. 717 ; Soudaminey v. 

(3) Damodur v. Senabutty, 8 C. 637 ; Jogesh Chundcr, 2 0 262 ; Janoki y.Mothura, 

Mohadev v. Lakahman 19 B 99; Thangam v. 9 C. 680; Bepin Bihari y. Lalmohun, 12 c! 

Suppa, 12 M. 401 : Bhdanath v. Ghasi Bam 209/ Durga Nath v. Chintamani, 3l ’c. 214 

29 A. 873. (2 19) ; Salimullan v Probhat Ohandfa^ 43 0. 

(4) Nngnlinga v. Sttbhiramamya, 1 M. H. 1118. 

C. R. 77. (6) KumudLaly, Jogendra,l%Q W, N. 

(6) Cossinaui v. Hurro Sundarif (1826) 009. 



s. 109.] 


THE JOINT FAMILY. 


54i 


possession, not necessarily joint enjoyment, for it may not be possible. In the 
case of co-parcenary property joint possession does not imply the assertion of 
any right beyond those incident to his co-parcenership. As against the 
manager, he with his wife and children are entitled to l)e maintained and 
educated and married, and as against the other co-parceners he is entitled 
to retain joint possession. 

1225. Where, however, any of them is allowed separate possession of 
the property he cannot disturb the fitatus quo if such possession is not 
in denial of Ins right but in the enjoyment of his property. As Sir 
Barnes Peacock delivering the judgment of the Privy Council said : ** It 
seems to their Lordshi]')s that if there be two tenants in common, and 
one A be in actual occupation of part of the estate, and is engaged in 
cultivating that part in a proper course of culti\'ation as if it were his separate 
propeity, and another tenant in common B attempts to come upon the 
said part for the purpose of carrying on oi>eiations there inconsistent with 
the course of cultivation in whicli A is engaged and the profitable use by 
him of the said part, and A resists and prevents such entry, not in denial 
of B*s title, but simply witli the object of protecting himself in the piofitable 
enjoyment of the land, such conduct on the i)art of A would not entitle 
B to a decree for joint possession. Their Lordships are further of opinion 
that the decree of the District Judge so far as it orders an injunction 
to be issued, ought to be reversed. In India a large proportion of the lands, 
including large estates, is held in undivided shares, and if one share-holder 
can restrain another from cultivating a portion of the estate in a proper and 
husbandlike manner, the whole estate may, by means of cross-injunctions, have 
to remain altogether without cultix ation until all the share 'holders can agree 
upon a mode of cultivation to be adopted, or until a partition by metes and 
bounds can be effected, a work whicli, in ordinary course, in large estates would 
probably occupy a period including many seasons. In such a case, in a climate 
like that of India, land wliich had been brought into cultivation would probably 
become waste or jungle, and greatly deteriorated in value. In Bengal the 
courts of justice, in cases in which no spccitic niles exist, are to cict according 
to justice, equity, and good conscience, and if, in a case of share-iiolders holding 
lands in common, it should be found that one share-holder is in the act of 
cultivating a portion of the lands whicli is not being actually used by another, 
it would scarcely be consistent with the rule above indicated to restrain him 
from proceeding with his work, or to allow any share-holder to appropriate 
to himself the fruits of others’ labour or capital”. W lUit as pointed out 
in another case, such exclusive possession by a co-owner can only be tolerated 
so long as it is not adverse, that is to say, amounts to dispossession of the other 
co-owners. His possession must be * in a way quite consistent with the conti" 
nuance of joint ownership and possession”. He must not usurp separate 
possession, but must take it consistently with the rights of other co-parceners 
if they acquiesce in it. If when lie takes it, any other co-parcener objects, 
he is entitled to sue for restoration of the status quo ante by obtaining an in- 
junction or joint possession. But if he has acquiesced in it his only remedy 


(1) Watson <C‘ Go, v Bamchand, 18 0. 10 

(21. 32). 

(2) Lachmeshtvar Singh v. Mamwar^ 19 
0. 368 (268) P. 0. 

(8) Bohin Singh v. Hodding 21 C. 840 ; 
Surendra v.JEfari Mohon, 88 C.1201; Bhairon 
V. Saran Bai, (1904) A. W. N. 106 P. B ; 

G. H, C.— 50 


Bamcharan v. KauUshor^ 27 A 158; Phoni 
Singh v. Nawah Singh, 28 A. I6l (16'6) 
following Bahmat v. Salamat, (1901) A, 
W. N. 48 in which the court merely paseed a 
declaratory decree, but it is submitted, it 
was not auflioient, 
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is by a suit for partition.(^) A co-parcener cannot sue another for the profits of 
liis separate possession. W The separate possession of one co-parcener is not 
adverse to another unless his possession was in assertion of a „ hostile title or 
where his possession is from its nature, inconsistent with joint ownership. The 
fact that one erects a IniikUnjj: on joint land does not necessarily constitute 
an ouster of the other co-parceners cntitlini^^ them to a decree for joint posses- 
sion. Ouster means dispossession of another in the assertion of a hostile 
title. (9) 

1226 . But tliis implies that the building was acquiesced in, or a least there 
was a standing l)y. Where one co-parcener commences to 
Building on common build and the other objects, he is entitled to have the build- 

la.nd. ing pulled down and the land restored to the status quo 

ante. Tn some cases the courts go into the question 
whether the defendant Jiad appropriated more of the common land than would 
have come to him on partition but it is submitted, that tliis is immaterial, since 
no co-parcener can be permitted to appropriate any specific part of the joint 
property without a partition in which all the co-parceners will get their lull 
quantum of tlie common land, having regard to possession, quality and the 
amount of their shares, ‘‘ The law provides a legitimate means by which 
any co-sharer may olitain partition. The law does not favour one co-sharer, 
adversely to the otl er co-sliarers, making a partition in his own favour, and 
selecting the portion of the land lie likes by erecting a building upon it 
But even where the co-parceners have objected at the very start it does not 
necessarily follow that the court would decree demolition as a matter of course. 
Before it will do so it must be satisfied not only that there has been an en- 
croachment on the common right, but that the co-parcenary rights have been 
injured and tliat they cannot be otherwise compensated for. i®) 

1227 . So where a co-sharer had excavated a tank on the joint land which the 
other co-sharer sued for filling up in order to restore the status quo ante the 
court held that before ordering it must be satisfied^tliat the plaintiff had suffered 
some injury from the encroachment. The term “injury” in this connexion 
means “something substantial, something that materially^ affects tlie position of 
the parties.” (•’) 'Die land in this case was descrilied as “fit for cultivation” but 
the court held it no ground for ordering tlie refilling of tlie tank. But the result 
would probatily have been different if the landliad been actually under cultiva- 
tion. In granting or witliholding an injunction, the courts exercise a judicial 
discretion and weigh the amount of substantial mischief done or threatened to 
the plaintiff, and compare it with that wliich the injunction, if granted, would 
inflict upon the defendant.<iO) Such was held to be the case where the defendant 
had converted a common staircase room to his own use and barred the plaintiff’s 

(1) Madon Mohun v. Rajah Al% 27 0. 223 (6) Shadi v. Anup Singh, 12 A. 486 (4871 

(227). P. B. ' , 

(2) Ittappan v Manavikravia, 21 M. 163 (7) Hojiokh'm v. Initea Juddin, 10 A 116 

(166,166). (116). 

(3) Basanta V. Mahesh, 18 0. W.N. 828 (^) Mocury y . Brindabunt 8 0.708; Bis* 

(331); Durjendra v. Purmndra, 11 0 L. J. wamblurv, Rajaram, J6 W. R 14 iV*. 

889: Israel v. Shamsher, 41 0. 436 (441, 442) (91 Joy Ohunder v. Bippro Chum, 14 0. 

in which tbero is a disoussion as to when the 236 (288) > 

court should grant temporary injunction. (10) Shamnugger Jute Pactory v. Ram 

(4) Shadi v. Anup Singh, 12 A. 486 P. B Narain, 14 0. 189 (196) ; Soshi v. Ganesh, 29 

overruling Paras Bam v. Sherjit 9 A. 661. 0. 600 (602) 

(6) Paras Bam v, Sherjit, 9 A. 661. 
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right of access there tlirough to his own part of the house, (l) though in a 
similar case while decreeing the removal of obstruction, the court remarked that 
it would not have interfered if there had been acquiescence, abandonment or 
non user of the common way. (2) Xhe same view was taken in another case in 
which the court ordered restoration of the common verandah whicli the de- 
fendant had pulled down* and winch interfered with the plaintiff’s enjoyment of 
the family dwelling house. 

1228. So the court will prevent building on joint lands, but it will not 
interfere after the building is completed. (^) In suits for an injunction relating to 
joint property the courts in this country follow the practice of a court of equity in 
England limiting the exercise of their jurisdiction to acts of waste, illegitimate 
use of the family proi)erty, or acts amounting to ouster. (t>) The same view was 
taken in another case in which the court ordered restoration of the common 
verandah wliich tlie defendant had pulled down and wiiich interfered witJi the 
plaintiffs* enjoyment of the family dw'elling house. 


1229. The manager may, of course, permit any member to occupy any 
portion of the joint property. And it is usual and consistent with joint pos** 
session that some of the joint owners should be permitted exclusive possession of 
the joint property for their mutual convenience. Such possession is necessarily 
permissive and cannot be disturbed during the continuance of joint property. 
So it was observed in a case: ‘in our judgment, as we understand joint 
possession under Hindu Law, tliat peculiar exclusive possession of a plot of 
common dwelling house, or set of dwelling houses, wliich one memlier of a 
joint family obtains very commonly without an actual partition having come to 
between the members of tlie family, is a possession whicli must be referred 
to the continuing consent of his co-sharers. So long as no actual partition is 
come to, either as a result of a suit, or formally between tlie parties themselves, 
or evidenced by long acknowledgments on the part of the members of the 
family, the possession is merely tlmt which for convenience sake, is conceded 
by all the members jointly to each one of them : and it may be put an end to, 
.and a completely new arrangement come to at any time by tiie members of 
the family, if they think fit to make the change.” 

1230. Every co-parcener possesses the right of restraining the other co-par- 

ceners including the manager, from doing any act which is 
(8) He may restrain illegal or improper cind prejudicial to their joint interests, 
improper acts. So where the manager had contracted to sell the right to 
cut wood in a forest for Rs. 4,000, secretly stipulating 
for payment of a like sum to himself, the court cancelled tJie wiiole contract 
holding that it was the right of a person defrauded by a contract between a 
manager and a third party to have the contract altogether rescinded. Even 
as between the parties who have entered into l^e contract to defraud a third 
party, the court will not enforce performance. (lO) 


(1) Soshi V. Oanesh, 29 C. 600 (602); 
Ohm%der Kani v. Nund Lai, 10 W.R. 277. 

(2^ Chunder Kant v Nund Lai, 16 W. R. 
277 (278). 

(8) QopeeKishen v. Bemchunder^ 13 W.R. 
812. 

(I) Gooroodass v. Bejoy, 10 W. R. 17h 

(5) Dwarkanath v. Oopec Nath, 16 W.R.il 

(6) Anani v. Qopal, 19 B. 269 (270). 
BOfpuji V. Manmkhram, (1S98) B. P. J. 662; 
QhAO Pershad v. Dedab Singh, 20 W. R. 160. 


(7) Gopee Kislien v. Hemchufider, 18 W. B. 

312. 

(8) Pomesh Chunder v. Soorjo Coomor, 6 
W. R, 90; Srivirada v. Sri Broeo, 1 M. 69 
(81) P C. 

(9) Sheo Pershad v. Leelah Singh, 20 W. 

R, 160. 

(10) Jtiavji V. Gangadhar, 1 B. 29 (83) 
ioUowing The Panama Telegraph Co. v. The 
India Rubber Co. L. R. 10 Oh. 616. 
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1231. But apart from covin or fraud, the court will not interfere with the 
discretion of the manager, or an act of a co-parcener unless it is done on purpose 
to create a hostile title against the plaintiff. It was so lield by Norman, J. who 
said : ‘ Cases which show that courts of equity will not interfere where a tenant*- 
in-common acting reasonably for llie purpose of enjoying the property held in 
common, in any way in which an owner would enjoy such property without in- 
jury to his co-parcener — cases where such co-parcener either cuts down a tree, 
pulls down a wall, or builds up doors in a portion of the property held beneficially 
by him alone — are not analogous to that now before us. It is one thing to 
say that a court of equity will not interfere in such cases unless a 
substantial injury has been occasioned to the rights of the co-parceners, and 
another to say that it will hold its liand where there lias been a direct infringe- 
juent of a clear and distinct rigid of the plaintiff, such as the destruction of the 
verandah in dispute, wliich appe.irs to us to ha\’e l)een a wilful and deliberate 
act on tJie part of tlie defendant foi tlie purpose of creating a right as against 
the plaintiffs or injuring them.” B) 

1232. As regards the rigid of co-paiaa'iu'is to impeacli alienations of the 

joint proi)erty, the courts are now bound by the rules 
Right to i m p e a c h which they have laid down for their ow n guidance. They 
alienation will be set out under tbe section where the subject of 

improper alienations will also be considered. 

1283. Tlie right of the co-parcener to his own maintenance as well as the 
maintenance of liis wife and children lias already been the 
(4) Maintenance. suldcct of discussion in a previous chapter ^Ch. VII), 

Tlie joint family is bound to maintain not only the 
co-parcener and Ids family but also tliose who would ha\'e a legal or moral 
claim upon 1dm for maintemance. Sucli are Ids parents and \\ i downed daughters 
and unmarried sisters. Even co-i)arccners who are disqualified from inheritance 
re entitled to assert this right. Co-parceners’ com ubines if exclusively and 
ontin iiously kepi, become entitled to maintenance out of the joint estate on 
he death of tlieir paramour. ^2) 

Tlie illegitimate sons are also entitled to maintenan jc which might be 
secured by a charge on tlie fathers property. B) Wldie the co-parcener is 
entitled to maintenance for himself and his dependants, lie cannot sue for it if 
he is entitled to a share, (f) Consequently, a suit for maintenance would be 
maintainable only by a minor or a disqualified co-parcener or in respect of 
property which is impartible.^®) 

But in Madras a member of a tarwad is held entitled to claim separate 
maintenance where there is substantial inconvenience in living in the family 
house either on account of want of room there, or because there are quarrels 
which make it uncomfortable to a member to live there, where there are several 
houses belonging to the tarwad and a member lives in one of them, and where 
the karnavan s conduct has afforded a valid excuse for a member living away 

(1) Gopea Kinhen v. llemchundert 18 W. (223); Coomara v. Venkateswora^ fi M H.C.R, 

R. 812. 105. 

(2) Mit II 1 23 ; Khemkar v. Umia, 10 B, (4) Ananthaya v. Vishnu, 17 M. 160. 

H. C. R. 381 ; Vranjiabandas v. Yamum, 12 (6) Por Westropp, C. J. in Himmat Singh 

B. H. 0. R. 229. V. (lanpat Singhs 12 B. H. 0. R 94 note (flt). 

(8) Mit. I-xii-8 ; Mutinsamy v. Venkata, (6) Himal Singh v. Oanpat Singh, 12 B. 
2 M. H. C. R. 298 Hffirmed 0. A. 12 M. I. A. H. C R. 94 
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from the tarwad house, (i) The same principle governs a member of a 
tavazhi. (2) 

1234. Right of alienation.— T he following texts bear on the subject of 
this clause: — 

Yyas — A single oo-parcoaer ought not, without tbe consent of 
Texts. hii' co parceners, to sell or give away immoveable property of any 

sorb which the family hold in co-parccnary. (^) 

Dayabhag:“”lt should not be alleged lhat by the texts of Vya ' (^) . . . . one 

person has not power to make a sale or other transfer of such property. For here also (in 
the very instance of land held in common) as in the case of other goods, there equally exists 
a property oonsiating in the power of disposal at pleasure. 

lb. — It is not true that in the instance of re-union (and of subsisting co. parcenary) what 
belongs to one, appertains also to the other parcener. But the property is referred severally 
to unascertained portions of the aggregate Both parceners have not a proprietary right 
to the whole, for there is no proof to establish their ownership of the whole . . . 

1235. Neither the Mitakshara nor the l5layiikJi contains any reference to 
the subject under reference. They bolli f)f course allow ('^) and so does Vyas, (^) 
the disposal of the taniily estate in <'ase of necessity ; l)ut such disposal is quite 
apart and is not a disi)oStil of a co-parccnary interest at tht* co-parcener’s plea- 
sure for his own private benefit. 

1236. As Vyas is a sage of the Mitakshara school it is clear from the above 
texts that there is a radical difference of views between the Mitakshara and the 
Dayabhag school on the co-parcener’s i>ow^er of disposal of his undivided 
share. The Mitakshara i)r()hil)its it, the Dayabhag permits it. But the rigid 
orthodoxy of the Mitakshara denying the co-parcener any exercise of right 
over his property wms impossible in praclici'. Conseiiuentiy, e\en Jagannath 
had to admit that the words “ought not to sell ’ were merely iiortatory and 
not imperative. (^) Moreover, tlie precept is merely limited to x’oluntary 
disposil. It does not extend to compulsory alienation, as for instance, in 
execution of a decree against the co-p ircener. Such a decree might be passed 
for a debt or a delict but his personal huv could not make him immune against 
his civil liability. Consequently, fiorii the e.irliesl times the Judges felt lhat 
“ equity w’ould require redress to be afforded to the purchaser by enforcing 
p.irtition of the w^hole or of a sufficient portion of it, so as to make amends to 
the purchaser out of the vendor’s share.” This was Colebrooke’s personal 
opinion which Sir Thomas Sirange adopted in his book and in his judgments^lB 
though his view* w*as modified Iw his successors w ho prohibited such trans- 
fers except for emergency ; But i^ter on in 1803 it was follow*ed by Scot- 
land, C. J., in a caseU^) in w'lucli one of two brothers, members of an undivided 
family, had mortgaged one of their twm houses for his own personal debt. 
Later on, another creditor sued and obtained damages against the mortgagor 
for trespass. In execution the sheriff seized the two houses and sold all the 


(1' Peru V Ayijdpnn, 2 M. 282 * Nalla- 
kandiyil v. Ghatu, i M.169; Hainan v. Ittima.’ 
yaminfit 9 M. L. J. 153 * Muhadevi v. 
Pammakka, 86 M.203(212); Ktimhi v. Ammn, 
‘85 M. 591 ; Muthu v Oopalaiit 26 M. 593. 

(2) Nakii V. Haghava^ 88 M. 79. 

(8) Dig. 466 cited in Dayabhag Ch TI-2V. 

(4) Here the text cited is omitted. 

(5) Dayabhag Oh. ii-27. 

(6) Dayabhag XI 1.26. 

(7) Mit. 1.27, 32 : Mayukh, IV. 1. 3, 6. 

(8) 2 Dig. 189. 


(9) 1 Dig. 456. 

(10) Colebrooke’s opinion quoted in 2 Sfer. 
H Tj. 344, 349, 433, 439. 

(11) 18tr. H.L. 2)0, 202 ; (1813) Sasha 
Chella V. liamasamy, 2 Str. N. C. 284 (240). 

(12) iiamkuUi v. Kallaturaiyan, Mad. Dec, 
of 1859, p. 270.* Kanakasabhazya v. Sesha- 
( kella. Mad. Dec. of 1860 p. 17 * Sundara v. 
Tegarajo, ib. p. 57. 

(13) Virasvami v. AyyasvanHt 1 M.H. C.R. 
471. 
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debtor’s ri^du title and interest therein to the plaintiff wlio sued the two brothers 
and the mortgagee for possession. The defence was that a co-parcenary 
interest was untransferable and the previous seven cases were relied upon» 
Scotland, C J., however, overruled the objection, holding both the mortgage 
and the execution good to the extent of the alienor’s share, adding : What the 
purchaser or execution creditor of the co-parcener is entitled to is the share to 
which if a partition took place, the co-parcener himself would be individually 
entitled, the amount of such share, of course, depending upon the estate of the 
family.” 

1287. This settled the right of alienation [)Oth voluntary and involuntary 
for value in Madras and it has since been followed in several cases, (2) in which 
howe^vr, the same view was supported on tlie ground that tJie alienee had his 
iilienor’s riglit of partition but this raised another (luestion, wliat was the alie- 
nee’s remedy if tlie alienor should die before he obtained his share. It was held 
that tlie death of the alienor did not destory tlie alienee’s rights. (®) This raised 
still another (luestion. Since the co-parceners interest is variable, what date 
must betaken as lixing tlie amount of his interest available to his alienee. 
There are at least three dates possilile — the date (;f the conveyance, the date of 
suit, and the date of tlie alienor’s death. It has been held that the interest avail- 
able at the time of alienation is all that would pass to the alienee though 
it was at one time held tliat the interest which the alienee was entitled to was 
that pcjssessed by alienor at the date of suit, 

1288. It is also held that since the co-parcener is entitled to no specific 
portion of the joint i)ropetty what he should alien is his undivided interest in 
the joint pioperty or in the particular pnjperiy which is the subject of aliena- 
tion. He has no riglic to alien any specilic property. (*7) But if this rule is 
violated tJie alienee may still claim that on a partition, the specific property 
transferred to him sliould, as far as possible be allotted to his alienor’s 
share for his beiKdit. (^) But the riglit which the purchaser obtains is not 
a right in fern. It is merely a personal right which he is eciuitably entitled to 
enforce in tlic manner stated. The transferor does not by his transfer cease 
to be a co-parcener and till the transferee obtains a specific share in lieu of his 
right he has no interest in the land of liis transferor, Consequently a 
purchaser from a co-parcener must as a rule sue for a general partition of the 
entire family property, (tt^) 

1289. It will be thus seen that the light of alienalicm conceded to the co-par- 
cener was necessitated by the eciuity of the purchaser. Accordingly it has been 
held tliat the co-parcener is not entitled to alien his share by gift (^^1 or devise 
except that a co- parcener may renounce his share in favour of another « 

(1) Virasmmi v. Ayyasvami^ 1 M. H. C. K. 6. 

R. 471 (477). (7) Davvnr v. Kakutum, 88 M. 1187. 

(2) PeddcimiUhiilaty v Timvia, 2 M H.C. (8) S 43 Transfer of Property Aot. 

R. 270; Palanivelappa v. Mannaru, ib p 416’ (9) Nanjaya v, Shanmugat 88 M, 684 

Eayacharlu v. Venkataramaniah, 4 M H 0. (692) ; Maharaja oj Bobbli v. Venkatarama^ 

R. 60 ' Paddayya v. Bnmalingo.m^ 11 M 406. rojtUu 39 M. 266. 

(3) Alamelu V- Bangasami, 7 M.688 (690); (10) lb. following Iburatmsav. Theruven- 

Bangasamiy. Krishmyan, 14 M 408 ; Aiya- kalasamt 84 M. 269 (274) dissenting from 

gari v. Aiyyagari, 26 M. 690. Subba Bow v Ananthanarayana, 28 M. L. J. 

(4) Aiyyagari v. Aiyyagarit 26 M. 690; 61 (10)\Iburam8a y. Theruvenkaiasamii 84 M. 

(716) P.B.; Chinnu y. Kalimuthu, 86 M. 470 269 (270). 

F. B.: Subbarew v. Ananthanarayana, 28 M. (11) Baba v. Tinimat 7 M. 867; Ponnusami 
L. J. 64 ; 14 I. C. 624 v. Thatha, 9 M 278; Bamama v Venkata, 11 

(6) Bangammi Krishnayan, 14 M 408. M. 246 ; Potteda y. Pulicat, 27 M. 162. 

(8) V«nkat(whella v. Chinnaya, 6 M. H, (12) Villa v.YamemmmafiU^U. 

C.R, 166; VUtla v, Yamunamma, 8 M. H, 0. (18) Peddayyay, Bamcdingam, 11 M 406. 
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And as the right of alienation is evolved out of the right to enforce a partition, it 
follows that where a co-parcener luul no right of partition, he lias no right of 
transfer. Such is the position of co-parceners under tlie Malabar law: “The 
purchaser could not be permitted to stand in their shoes for the purpose of 
representing the joint family, or enforcing its right because he is a stranger to 
the family, and because the riglit of the family was not the interest tliat was 
sold or that is sought to be realized. If a similar sale by a co-parcener is up- 
held under Hindu Law to the extent of the vendor’s share, it is upheld not 
by virtue of the right of interdiction, which he lias as a representative of the 
family under Part II, Ch. 1. S. 1 § 28 of the Mitakshara, but because the 
co-parcener is at liberty to convert his interest into specific separate property 
by partition, and a purchaser for value lias an ecjuity to stand in the shoes of 
the vendor to that extent. Tiiis etiuity wliich rests on the partibility of 
ordinary Hindu property has no place in the Aliyasantana law which forbids 
compulsory partition altogether.” (^) Then as regards the co-parcener’s right of 
devise the same court said in another case : We are of opinion that the whll in 
the case referred to can take no efTecl. At the moment of death the right of 
survivorship is in conflict with the right of devise. Tlum the title by survi- 
vorship, being tlie prior title, takes precedence to the exclusion of that by 
devise.” The law of wills is evolved out of th{‘ law f)f gifts and iis a gift of 
co-parcenary interest is invalid, so is the will. 


1240 . This view has been followed in Bombay wiiere cases have followed a 
similar course. At first the right was altogether denied in 
Bombay cases. cases decided upon the opinion of the Shastris, then it 

was conceded, and the whole case law' was passed in 
review by Westropp, C. J. in 1873 in a case w'hich held it as the settled law 
of that Presidency, not only tliat one of several co-parceners in a Hindu family 
may, before partition, and without the assent of his co-parceners, sell, mortgage, 
or otherwise alien for valuable consideration his share in the undivided family 
estate, moveable or immovable, l)ut also that such a share may be taken in 
execution under a judgment against him at the suit of his personal creditor, f®) 

The case of gift had already been excluded in an earlier case (1^) since 
affirmed in other cases, 

1241 . The same vi<wv has been follow'ed in the Central 
C. P. casts. Provinces, (9) where the court would even specifically en- 

force a contract to convey an undivided co- parcenary 
interest. Other courts also recognise the riglits of the transferee to this 
extent. 


(l) Byari v. PuHannOt 14 M. 38 (43) 

(а) VWa V. yamenamma, 8 M. H. C. K. 8 

(3) Ballojee v VenkupOt 8 D. A. Bom. 
948 ; Bajee v. Pandutong 8. 0. Morris (Pfe 
9) 98 

(4) Maccandas v. Gnnpatrao Perry’s 0. 
Oae.l48| Scdashew v. Bapooji 4 Morris 8 D.A. 
R. 145; diwan v. Ounoo^ 9 Morris 8. D. A. R, 
655; Qundov. Rn-mbhat, 1 B. H. C. B. 89; 
Dantodaf v. Damodar, ib, p. 189; Tukaram v. 
Ramekandra 6 B. 11. C R. (Ac) 847. 

(5) VaBudev v. Venkaksh, 10 B. H. 0. R. 
189. 

(б) Vasttdev y. Venkaiesh, 10 B. H. C R. 
189 (160). 


(7) (ianguhai v. liavionna, 3 B H. C. R. 
(Ac) 66 followed in Vasvdev v. Vaikatesh, 10 
B H. B 13J (167, 160) 

(8) Uiijanon v (iodc^rao, (1S79) C. P. 8. C 
Pt. VIII No. 17 ; Megonath v Molich, (1881) 
C. P. 8. 0. Pt. VllI No. 90 ; Bina v. B rja 
Mohofit 8 C. P. L. R. 126; Amirchand y . 
Lkenaiht 4 C P. L. R 189 ; ka 7 )i Pershad v. 
Deokaran, 6 0. P. L. R. 60 ; Miilund Ram v. 
Ram Ratojht 2 N. L. R. 62 : Mohan Lai v. 
Tekchond 9 N. L. R. 18. 

(9) Raw<i Singhv, ffordayal, 8 N. L.R. 160. 
(10) Shamacharan v. Kumed Dasi, 42 I. 

C, (0) 878 ; Davv^r v. Kakketurt^ 38 M. 1187; 
Rmgayya v. Stibramania, 40 M. 865, 
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1242 . The fiame question applicable to the Mitakshara country subject to 
Bengal, U. P, Oudh its jurisdiction was considercl by a Full Bench of the 

and the Punjab. Calcutta I Fi^l^ Ctmrl in 1869 who decided against the 
ri^ht of transfer, on thck^round of .^/a/v decisis, holding' that it had been the rule 
of property long and consisttaUly acted upon in tlie courts of the Presidency. 

In so holding Sir Barnes ]\ucov'k, C. J. said : “ We are called upon to decide 

this case according to the Mitakshara law as we find it, and not according to 
our own view's of policy. Whatever our opinions might be, in the absence of 
decided cases to whicli I have re ferred, 1 am of opinion that we should not be 
justified in unsettling tlie knv by overruling tliat current of authorities by 
whicli, for nearly half a century, the law appears to have been settled, and in 
accordance with the principles of which it appears to have been gradually 
understood and acted iipon.”(2) 'Phis decision was approved by the Privy Council 
in a case decided by their Lordships in (^1 in which it was held that 

that the co-parcener was incompetent to alien Ins interest by treaty, witli or with- 
out consider, ition. 'fhe Privy Council have thus laid down the law for the 
Mitakshara and Mithila Provinces of Bihar, the United Provinces, W 
and Oudh W and the same view has been adopted in the Punjab. (V Of 
course, it is a logical corollary from this view' chat what a co-parcener 
cannot alien to a stranger, he cannot equally alien it to one of his co-parceners, 
since even if such transfer be regardcxl as a surrender, it must be in favour of 
the general body of c'o-parreners, and not in favour of any one of them. 

As regards the co-parceners disability to transfer his interest, these cases 
are then conclusive. 

1243 . Butin such cxs(‘s is the purchaser to lose his property and his 
money too? It wms hoc long befori* this question forced itself to the forefront 
in a case decided in a divisional Bench in 1873 upon the foil own ng facts: 
The father of <'i joint family as its hcad» had taken a lease of certain 
villages, and to pay a p.xrt of the premium for it he mortgaged the family estate. 
The mortgagee sued on the morcgtige, obtained a decree and in execution 
purchased the estate himself and entered into possession. His two sons, one a 
minor, sued the mortgagee for che cancellation of his mortgage and possession. 

(1) Nundrmn v. Kashee, (ls2*2) 3 B S. K. (5) Joynarnin v. Roshun, 2 S. D A. N. W. 

Clun 71 v. SJieo Sahay (I8t:6) 4 B. S. P. , Goor v Slieoden, 4 N. W P. H. G. R. 

R. 158; Jwmi Lai v Ram (lohind, (1832) 5 B 110; Ballabh Das v Sunder Das, I A. 429; Ram 

S. R. 163; Shea Charn v. Jumun Lall (1887) 6 Nond Singh v. Gobind Singh, 6 A. 884 ,* Bal 

B. S. R, 176: Boep ad Y Roy Qeotee (1853) S. Gobind v. Nnrnin Lai. 15 A. 839 P. 0; 
D.A B 844; .7o7/7tarnm V Ucshim Singh, {^S60) Chandar Kishore v Danpat, 16 A. *869 *; 
2 8. D A N. W. P 167. Bhagirothi v. Sheebhik, 20 A. 826 ; A 7 nolak 

(2) Sadnhart v- Fnolboss 3 B.L. R. (P. B ) Ram v. Chatuian, 24 A J83; Qhaftdrika Deo v. 

31 (45) ; 12 W. R. F. B 1 0. A Foolbas v, Mota Prasad, 81 A. l76 F. B; Kali Shankar 

Jogeshar, 1 C. 226 P G. in which v. Nawab Singh, 31 A 507; Tulsi Ram v. Bobu 

the general question mentioned in the 33 A 654, Brojbasi v, Gopal, (l908) A.W. 
text was not considered, their Lordships N. 9C0; Kali v. Namale, 6 A. L. 3“. 762, 
adding thal they “abstained from pronoun- Jamua w. Jngdeo, 1 I. 0. (A) 88; Barande!> 
cing any opinion upon the grave question of v. Itupnarain, 11 I. C. (A) 654, 

Hindu Law involved in the answer of the (6) Saiyed THifat y. Sanwal Singh, 10 0. 
Pull tench to the second point referred to C. 289 ; Bhagannah v, Qhandi 14. 0.0. 296. 

them, a question which the appeal coming on (7) Zahre v. Lallu, (1879) P.R. 21 ; Banke 

ex could not be fully or properly argued. Rat v. MadhRntn, (1888) P. R. 158 ; Kalu- 
That question must continue to stand, as it chand v. Surb Dial, (1888) P. R. 109 ; Dhafom- 
now stands upon the authorities unaffected chand v. Karm Devi, (1898) P. R. 61; Picere v. 

by the judgment on this appeal.” r5, p. 248. Ram, (1911) P. w. R. 112; 11 I. G. 458. 

(B) Balgobind v. Nnramlal, 16 A. 339. cemtra Nainakchand v, Dayan, (1894) P. B. 
(860, 861) P. 0. 103. ' 

(4) Balgobind v. Narainlal, 16 A. 839 P.O. (8) Chandar Kishore v. Dampat^ 16 A. 069, 
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The mortgagee-purchaser pleaded necessity which was found wanting. The 
mortgagor then had no power as manager to mortgage the estate. His mort- 
gage was then the mortgage by a co-parcener for his own benefit. It was found 
that the adult plaintiff was instrumental in carrying out and completing the 
mortgage transaction. He was, theieforc, out of court. There still remained 
the minor son who was unquestionaldy entitled tf) a decree. But what decree? 

For the moment then, let us reflect upon tJie consequence of allowing the 
property to be recovered by the minor unconditionally. The property is still 
family property; and it is recovered at the instance of the minor solely, be- 
cause the father who affected to mortgage it, and the elder son, who acted with 
him and aided him in tlie transaction, could neither singly nor togetlier, pass 
any title to the entirety or to ony share in it. Consequently, the property, on 
going back, will come to l)e enjoyed by the joint family as it was before the 
mortgage and sale ; and of necessity, by virtue of the pro\^isions of tlie Mitak- 
shara law^ will return to the management of the very defendant second 
party, who obtained Rs. 3,000 from defendant first party on the pretended 
security afforded by Lhe mortgage of it. 'Phis docs not seem to accord very well 
with equity and good conscience.” (1) Then referi ing to the Full Bench case, 
the court said that it did not fetter its discretion, and continued to observ e tlmt 
the father had unquestionably the right of enforcing a partition of his share and 
on partition, he could, of course, mortgage it. Even as the father could have 
obtained the separation of his share for delivery to his creditor to wliom he was 
equitably bound to make good the representation he had made that he had 
the power to mortgage it, and that being clearly the equity to which the 
mortgagee was entitled, the court charged the mortgage money with interest 
upon the shares of the father and liis consenting son. 

Referring to this decision, the Privy Council said ; There appears 
to t)e substantially little difference between the law tlius enunciated and that 
which has been established at Madras and Bombay, except that the application 
of the former may depend ui>on the view the judges may take of the equities 
of the particular case, whereas the latter establishes a liroad and general rule 
defining the right of the creditor”. (2/ 

1244* The difference between the Bengal and the Bombay views are tiuis 
reduced to a minimum, but they are till of consideralde importance. In the first 
place, while under the Bombay and the Madras views tlie equity of the alienee 
has established a positive right in favour of alienation for value, ihe equity in 
Bengal does not affect the invalidity of alienation but places the plaintiff upon 
terms which postulate that the alienee was a bona jidc transferee without notice 
of the defect in liis alienor’s title. Again, since it is merely an equity against the 
alienor by reason of his erroneous representation, it follows and lias been held, 
that it dies with tlie death of the alienor, upon which his share passes by sur- 
vivorship to persons who are not liable for the debts and obligations of the 
deceased. I®) 

124S. But nevertheless these decisions left the matter in an unsatisfactory 
state, and referring to them Sir James Colvile said: 
(6) Transfer of oo- ‘'The right of co-parceners to impeach an alienation made 
parcenary interest, by one member of the family without the authority, 
express or implied, has of late years been frequently 

(1) MahabeBT v. Ramyad, 12 B L. R. 90; (2) Been Dyal v. 3 0. 198 (206) 

20 W. R. 192 approved in Madho Per shad v. P. C. 

Mehrbm Smghf 18 0. 167 (163) P.O. followed (3) Madho Pershad v, Mehrban Singhs 18 
in Jammuna Pershad v. Ganga. Pershad^ 0. 167 P. C. 

19 0. 401. 

G. H. C. -51 
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before the courts of India, and it cannot he said tliat there has been cornplete 
uniformity of decision respecting it”. (1) 

1246. In another case decided in the following yeai the same high tri- 
bunal said: ‘‘Tlieir Lordships are not disposed to extend the doctrine of the 
alienability by a co-parcener of his undivided share without the consent of the 
co-sharers beyond the decided cases. In tlie case of Suraj Bttnsi Koer v. Sheo 
Bershad Singh (2) at)ove referred to, they observed ; “ There can be little doubt 
that all sucli alienations, whether voluntary or compulsory, are inconsistent with 
the strict theory of a joint and undivided family ^^governed by the Mitakshara 
law), and the law as established in Madras and Bombay, lias been one of 
gradual growth, founded upon the equity which a purchaser for value has, to 
be allowed to stand in his vendor’s shoes, and to work out liis rights by means 
of a partition. Tlie (jiiestion, tlierefore, is not so much whether an admitted 
principle of Hindu Law sliall be carried out to its ap])arently logical consequen- 
ces, as what are the limits of an exceptional doctrine established by modern 
jurisprudence.’’ This was a case where the father had bequeathed his 
undivided share by will which according to the view of the Madras court could 
not be upheld, since at the time of death the right of survi vorsliip is in conflict 
with the riglit by devise; and the title by siirvhvorsliip, being the prior title, 
takes precedence to the exclusion of that by devise. 

1247. The recognition of the co-parcener’s riglit to alienate his share for 
value without the consent of liis cf>parceners, is thus a right which finds no 
support in the texts. Strictly speaking, as remarked by the Privy Council, it 
is inconsistent with the law of co-parcenary. 

1248. In Bengal the alienation of such right was, however recogni'-'ed from 
early times. But as regards the other iirovinces the courts were divided (^) some 
holding the alienation valid if made for value, wliile others adhering to the 
orthodox view that co-parcenary right was in any case incapable of transfer. 
The former view was forced on tlie court by the equity in favour of the purcha- 
ser for value without notice. Such purchaser received an added strength to 
his claim by reason of his being a purchaser at a court sale held in execution 
of a decree against the joint family. 

1249. It was agreed and it is the law that die manager has the power to 
transfer the joint family property for legal necessity. But if suppose such neces- 
sity was only partial or such as bound only the immediate party to the contract, 
then justice requires that the innocent transferee should be protected, and the 
only means of protecting hiin was to sell the manager’s own share in the co- 
parcenary property. Again, a co-parcener might commit a tort in which case 
he could not escape his liability to pay damages. In that case the party 
wronged is entitled to bring his co-parcenary interest to sale which could not 
be refused. This was then the thin end of the wedge. The right was at 
first conceded to the auction purchaser, then to all purchasers and lastly extend- 
ed to all transferees for value. 


(1) Swaj Burnt v. Sheo Pershad, 5. C. 148 
(165) P. 0. 

(2) 5 0. 148 P. C 

(3) Lakshman v. Ba^^^chandra, 6 B. 48 (62) 
P. C. 

(4) Vnsudev v. Venkatesh, 10 B.H O R. 139; 
XJdoryonn v. Rami<, 11 B H 0.R.76; Vitld v. 
Yemanavrtma, 8 M, H. 0. R. 6 ; Goroosa v 


Naraimwomy, ih,, p. 13 approved in Itdimm 
V Bamchandrat 6 B. 48 (63, 68) P'O. 

(6) See Colebrooke's note on 
V. Sashachella, 3 Btr. N 0. 74 ; Vira vami v. 
Ayyasvami, 1 M. H. 0. R 471 (474) F. 

(6) Virosvami v, A.yya$vam%[ I M.H.O.R. 
471. 
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1250. But this last development has not influenced the courts in Calcutta(l) 
and Allahabad, (2) which have resisted all efforts to extend the power of transfer 
beyond a compulsory sale in execution of a decree against a co-parcener. And 
as the Privy Council do not favour any extention of the riglit of transfer of 
his undivided interest by a co parcener beyond the decided cases, there is no 
prospect of any further development of law in tlie direction of alienability. 

1281. Present state of law. — The present state of the hnv is tlien as 
follows : — 

Both in Bombay and in Madras a co-parcener is entitled to sell, mortgage 
or otherwise alienate for valuable consideration his share in the undivided 
family estate, whether moveable or immoveable, without tlie assent of Ins co- 
parceners. It is also settled law in the same two presidencies that a share in 
the undivided estate of a Hindu family may be taken in execution under a 
judgment against the coparcener to whom such share belongs at the suit of 
his personal creditor, 

Under the Bengal system a co-parcener being absolutely free to alien his 
shire for value or withoul, the (]ucstion of consideration does not arise. 

But in Bombay and Madras where such transfers are only allowed for 
valuable consideration, it will be for the court to consider In each case 
whether the consideration is real or illusory. If it is the latter, the court may 
treat the transfer as valid. 

In the Mitakshara territory other than the Central Provinces, since a 
direct transfer is not legal, the only right which the purchaser possesses, is 
equitable and the court will mould the remedy according to his equity. 

1282. Involuntary transfer. — TJiese variations only refer to xoluntary 
alienations. They have no application to an involuntary transfer which stands 
on higher ground, and is governed by a different set of iiiles. So the Privy 
Council said: ‘‘But however nice the distinction between the rights of a 
purchaser under a voluntary conveyance and those of a purchaser under an 
execution sale may be, it is clear that a distinction may, and in some cases does 
exist between them. It is sufficient to instance the seizure and sale of a share 
in a trading partnership at the suit of a separate creditor of one of tJie partners. 
The partner could not himself have sold his share so as to introduce a stranger 
into th'e firm without the consent of liis co-parceners, but the purchaser at the 
execution sale acquires the interest sold with the right to have the partnership 
accounts taken in order to ascertain and realize its value. It seems to their 
Lordships that the same principle may and ouglit to be applied to shares in a 
joint and undivided Hindu estate, and that it might be so applied without un- 
duly interfering with the peculiar status and rights of the co-parceners in such 
an estate, if the rights of the purchaser at the execution sale be limited to that 
of compelling the partition, which his debtor might have compelled, had he been 
SO minded, before the alienation of his share took place In other words, a 
co-parcenary interest may be attached and sold in execution of a decree against 
the co-parcener and the purchaser thereupon acquires the same right to enforce 
a partition as his vendor had in the joint property. But this he can only do 

(1) Sadabart Prasad v. Foolbash Koer^i B. (361) P. 0. 

li. Bf, (a. 0.) 16; 12 W. R. 447; Malmhir Per- (3) 2'ukaram v. J'iamchandrch 6 B.H.O.R. 
sad V. Bamyad Singh^ 12 B Ij R. 90; 20 W. (A.O.) 247; Vasudev v,Venkatse/i, 10 B.H.C.R. 
R, l92; Cminder Coomer v Hurhuns Soluii 189; Faktrapa v. Chanapa ih., p.l62 F. B. 

16 0* 187. (4) Been Dyal v Jug Deept 3 0. 198 (209) 

(2) Kali Shankar v. Natoab Singh j 81 A. P. C. 

B07; BdlgobM Das v. Narain Lai, 16 A. 888 
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during the life-time of the jiidgment-del)tor, (1) unless he die 1 after tlie attach- 
ment, (2) or was the father, in whicli case tl)e pious obligation of tlie sons to pay 
their father’s debt will entitle the purcliaser to workout the rights which he has 
acquired by means of a partition. But in any other case tlie purchaser will, 
on the death of his vendor, lose the })roperty and his money too. 

1253. The (luestion wliether sucli purchaser takes subject to any prior im 
cumbrance created by tlu' debtor depends upon the ])crsonal law of tlie debtor. 
Tn Bengal, Bombay, iMadras and tlie Central Provinces where a co-parcenary 
interest maybe nujrtgaged, the purchaser would be naturally bound whether 
he had or had no notice of lire incumbrance, wdiich being valid, creates a right 
in rein enforceable ag^unst all subsequent transferees. But in the other 
Milaksliara country since such mortgagt's are iiualid it follows that they 
create no charge winch can ha\ e priority ovei purchases at execution sales 
made bona jide and williout notice: of it. 

In such a case the moitgagees remedy is to obtain a decree iqion his 
mortgage and to attach the inttuest in execution of his decree. Of course, in 
such cases the mortgagee wall only rank as an attaching creditor but that is a 
contingency w'lnch he should have b(‘en prepared for when he look tlie mort- 
gage, 

1254. Transfer with consent of co-parceners. — Both according to tJie 
text as well as precedents, it is open to any co-paic(‘ner sulqect to the Mitakshara 
restriction to alien his share with the consent of the other co-parceners. The 
restriction only api)lies to a transfei williout consemt W and without legal 
necessity or benefit to the family. 

Since a member of a joint famiiv caniK^t validly nurntgage his undivided 
share in ancestral [iroperty held in ('o-parcenary on his own private account 
without the consent of his co- parceners, it billows tluit a mortgage by a fatlier of 
joint family property not made to satisfy an antecedent or fur a legal necessity 
or tienefitof the family, is not binding even as to his share in the ancestral 
property comprised in it, and no decree can l^e passed for the sale of his sliare 
under the mortgage. (1®) 'I'he only course open to the mortagee is, of course, to 
sue for the mortgage money and tlien to attach the property in execution. 

1255. Valuable consideration. — The (luestion w hat constitutes valuable 
consideration must be decided with reference to the general law. Past and 
future services may amount to sufficient consideration. (1^) 

1256. Cancellation of alienation.— It is the rigid of the other cu-parceners 

to sue for a cancellation of an alienation made by a 
Limitation. co-parcener, if it is invalid and prejudicial to their co- par- 

cenary rights. A co-parcener liorn at the time of tlie 


(1) Deen Dyol v. Jug Deep, 3 C 198 (209) 
P. C explained in Suraj Dunti v. Shec 
Perahod.BC 148 (167) P. C. 

(2) 8ubr(W V. Mnhadevi, 16 Bom L.R. 848- 
21 I. 0 330 ; Muruga^pa v. Ayyadorny, 9 
M. L T 96 ; 9 I. 0. 28b : Thadi v. Moola, 16 
M L T. 123 : 24 I C. 667. In Banwari Lai 
V. Sfieo Sanher, 13 C. W. N. 8l5 ; 1 I. C. 670 
the death of the co parcener during the 
pendency of the suit was held to preserve the 
purchaser's equity. 

(8) Suraj Bund v Sheo Pfrshad, 6 C 148 
P. C. 

(4) Madlw Per shad v. Mehrban Singh, 18 
C. 167 (163, 164) P, C. 


(6) Balgobifid v. Nnramlal, 16 a. 889 
P C 

(6) Dalgobuvd v. Narainlal, 16 A. 339 
(361) p C. ; Bhaganmal v. Chandi Singh, 140 
C. 296 ; 13 I. 0. 466. 

(7) Madho Pershad v. Mehrban Swtgh, 18 C. 
167 (P. C.) 

(8) Natesa v. liathai, 19 M. L.J. 62; 4 I. C. 
1104. 

(9) SundnrW v. Brijlal, 85 A. 648; Thdkur 
Din V. Seetla Sahai, 12 A. L, J. 52. 

(10) tfuggurnaih v. Doobo, 14 W. B. 80. 

(11) Kail Shanker v. Naivab Singht 81 A. 
607. 
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alienation as well as one l)orn subsequently to it, are botli equally entitled to sue 
to set it aside. But tlic court will j^rant relief subject to the (equities of the 
purchaser Where therefore, the alienation is set aside, the court should order 
that the property should be possessed in defined shares and the shares of the 
transferee should be subject to the lien of the transferee for tlie return of the 
purchase money, on tlie j^^round that the co-paiT(*ner must make Ins share 
available for payment of liis just dues and fulfilment of his obligations (^) 
Where a member of a joint Mitakshara family executes a deed of sale in 
respect of a joint property, his co-])arceners who were not jiarties to tlie deed, 
would be entitled to maintain a suit for lecovery of [xissession within 12 years 
from the time when the alienee took possession of the property. 

1287. The liead of a joint Mitakshara family mortgaged in 1886 lirn- 
perty bekjnging to t)ie joint family, but neither for legal necessity nor to pay 
an antecedent debt. In 1888 the mortgagor sold the same })roperl>^ to a tlhrd 
person. The purchaser remained in |)ossession for more than twelve years, 
when the mortgagees institutr'd a suit for sale on theii- mortgage. Tt ^^as held 
that in view of the fact that tlie purchaser liad acquired i titU* to the property 
by adverse possession as against all the nuunbers of the famil\', it was open to 
him, notwithstanding that his title was originally acquired from the mortgagor 
alone, to set up as a defence the invalidity of the mortgage. (^) 

1288. The co-parcener’s interest is either varial>le or invariable according 

Cl (6) Interest var! wiiich he is siil>ject. In Bengal where co-par- 

ners hold in quasi sevaralty as tenants in common with no 
right of siua'ivorship, tlie interest of each member is 
determined on the deatli of the fatluT and lomains fixtal till partition. Under the 
Mitakshara, however, since co-j)arctmary mteiest is the birthright of every male 
member of tlu* family, that interest is mx'essarily subject to increase or decrease 
according to the birllus, deaths and other circumstances elsewhere set out. 

1239, So long as tlie family is joint, a coparccuKT is necessarily ])recliided 
01 (7) Can receive bxmi ai^propriating any specific portion of the joint property 
no shareof profits. profits, as lie lias no definite sluirfi until partition. 

But a co-t)arccucr may obtain poss('ssit)n in common with 
a purchaser wlio has obtained separate possession without partition of specific 
undivided property in which such co-parcener has an iii divided and unascer- 
tained share. (^1 

1260. All schools now recognize the right of separate ownership. A co-par- 
C1 (8) Self* acquired is not disqualified by reason merely of lus possession 

property. interest in joint property from (dnaining or acquir- 

ing any property of his own. 


(1) Banwari v. Slieo Shankar ^ 13 0. W N. 
815 ; 1 1 0. 670 ‘ Earn Sundar v. Barham T>eo. 
U 0, W. N. 662; 2 I. 0. 986. 

(2) Banwari v. Sheo Shankar, 13 C.W. N. 
816; 1 1. C, 670. 

(8) Mtihamrntdy, Mithu Ldl,^SA. 783 
F. B. 

(4) Piithi Paly. JowaUa, 11 0. 498 P. G 
(6) BUku V. Putin, 8 Bom. L. R. 99 (106) 
following Pandurang v. Bhaskar, 11 B H. C. 


R 72 ; TJdoram v llann, 11 B. H* C R 76 .* 
MaJmbalariav Timmoya, 12 B H.C, R 138 ; 
Babaji v. Vasudev, IB 96 ; KnJlappa v. 
Venkatesa 2 B. 676 : Pwjappa v. Venkai^ 
ramaya^ 6. B. Harnachandra w Bamodhara 
20 B. 467* Parashram v. Mouirt, 20 B, 569 ; 
Nana v Appa, 20 B 627 ; Naranhhai v, 
EancJiod, 26 B. 141 ; Wahid v. Safet, 12 A. 
556. 
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Manager’s fraud. 


IIO- No manai^er can exercise his power 
in fraud ot the co-parceners. 


1261. Analogous Law.— This principle is deducible from the textsalready 
cited (1152). Even the father cannot defraud his son under the mask 
of a pious gift loan idol. 

111 . (1) An ancestral family trade devolves upon 
members of a joint undivided family and the 
Trading family partnership is not dissolved by the death 
of any of the members, nor can any one of 
the partners when severing his connection with the business, 
ask for an account of past profits and losses. 

(3) Where a joint Hindu family carries on an ancestral 
trade, it becomes a trading family and is then governed — not 
by the rules of co-parcenership —but by the co-parcenary rules 
as modified by the incidents and exigencies of trade. 

(3) In particular and without prejudice to the generality 
of the foregoing principle, the rules applicable to them are as 
follows - 

(1) Any member may be appointed the accredited 
manager and agent of the firm. 

(2) Such manager or agent may carry on the trading 
business of the firm : 

(3) And for that purpose, he may pledge the credit of 
the joint family : 

(4) He is not accountable to them for past profits and 

losses : 

(5) Though, whether major or minor, all members are 
equally liable to the extent of their shares for payment of such 
debts irrespective of whether they were incurred tor necessity 
of the firm or whether the creditor had not inquired into the 
purpose and necessity of the loan — 

(6) And even if the manager had incurred loans with 
intent to defraud the family. 

(7) The manager may sue or he sued on behalf of firm 
without being under the necessity of impleading its other 
members. 


Explanation . — The rules here in before stated are equally 
applicable whether the trading business be an ancient family 
business or one started by the joint family ; or whether it be 
carried on by the family alone or in partnership with an 
outsider, provided that where the business is not ancestral the 


(l) liaglmnaih v. Gobifid^ 8 A. 76. 
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share of the minor co-parcener is not liable without reference 
to legal necessity or beneiit of the family. 

Exceplioth — But nothing herein before contained applies to 
a trading partnership composed only of certain members of a 
joint family with or without outsiders. 

Synopsis. 


(1) Law governing trading faniiiica 

(1262). 

(2) Liability of nienibers inter se 

(1263-1264). 

(3; Eeprefientation hx nunuiger 
(1265). 

(4) Right to manage (1267). 

(5) Powers of manager (126S-1 269). 

(6) Right to pledge faniilv r red if 

(1270-1271). 

(7) Liability of family assets for 


transactions of manager (1272). 
(8) Manager not accountable for 
past profits (1273). 

(nj Major and minor members 
equaViy liable (1274-1275). 

(10) Fraud of^ manager (1276). 

(11) Maiiagers right of suit (1277;. 

(12) Exception where only some mem- 

bers trade (1278). 

(13) hide of Hindu Law applicable 

to Kuichi memons (1279). 


1262, Analogous Law. — A joint Hindu family carrying on an ancestral 
trade may be regarded as a trading firm, and as such, is subject to the 
ordinary law of partnership, or it may still continue to possess all the rights 
and incidents of a joint Hindu family. It may again be that such a family 
may carry on its trading business in partnership with a stranger, or that only 
some of its members might willi capital, which is not family property, embark 
Upon such an enterprise on their own account, or in partnership v.uth others. 
But it is clear that in such cases the rules of joint family cannot apply to tlie 
exclusion of tlie law of partnership. ^1) It is only when tlie family as a 
whole or through any of its members, continues an ancestral trade out of its 
joint family funds, that it is sulijecl to the law of joint family necessarily 
accommodated to that of partnership. 

If the law were otherwise, the birth of a son W ot the death of any 
member of the family (^) would have had the effect of dissolving the partner- 
ship and if it was to continue, it could only be by a fresh agreement made 
each time that there was a birth or death in the family. 


1263. But the very contrary is e.xpressly laid down in the Mitakshara as 
applicable to trading partnerships When one of those who trade in part- 
nership goes abroad and dies, then his share shall be taken by his descendants 
such as sons, etc., Bhandhus and Sapindas, and in default of them all by the 
King. ' (*) Then again, while partners as sucli are mutually accountable to 

one another for past profits and losses partners under the rule are not so 
accountable. (^) Under the Hindu Law a joint family which carries on its trade 
handed down from its ancestors, becomes a trading family, trade being one of its 
Ktilachars or family practice, which attracts to itself all the necessary incidents 
of trade, C^) without which the trade may not be able to continue. It hs indeed 


(B Vedilalv. Shah Khushal, 27 B. 167 
(16Q); BawommGl v. Punnanunal, 2 8. li 
E. is; fiupchand'^, Basanta, (1889) P. R. 
102; Bonda Rmn v. 7)tfsw iRom, (1888) P. R. 
109 ; Ba*n Prasad v. Rattan Chand, 10 P. L 
R. 821. 

(2) 8. 268 (6), Oostract Act. 

(8) i6„S.258. (10). 

(4) Cited ia Sakrabai v. Maganlal, 26 B. 


206 (218)P. B. This fact was overlooked in 
Lutchmantn v. Sivaprokasat 26 C. 849 (864) 
which was moreover decided ou the question 
whether an infant member should not join 
as a 00 . plaintiff. 

(6) S. 258 Contract Act. 

(6) Ganpoi v Annaji, 23 B. 144. 

(7) Raghumthji v. Bank of Bombay ^ 34 B. 
72. 
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evident that a trading business must enter into many transactions, purchase 
and sell property and borrow money which cannot all confirm to tJie 
narrower rules applical^le to the management of a joint family. They can- 
not possess all the facilitie^s of a trader and yet be not subject to the rules 
wdiich make tliose facilities iK)ssible. 'Phey cannot be permitted to contract witli 
the outside public in tlu' course of that trade and then tefer to their personal 
laws for evading iheir liabilities. Where therefore, a minor was tlie sole 
survivor of such partnership, his guardian is entitled to carry on an ancesti^al 
trade on behalf of the minor who will be bound by all acts of the guardian 
necessarily incidental to tu flowing out of the carrying on of the trade, So^ 
while in the case of a normal family, the managing member can only contract 
debts for the necessity or benefit of the joint family and the creditor is bound- 
to enquire into th(‘ purpose of the loan, (2) no such limit can be placed ’‘on the 
borrowing power of t)i(‘ managing member of a family trade and the rule is, 
that he possesses an implied authority to contract debts for its purpose and 
the creditor is not bound to en(]uire inlo the purpose of the debt in order to 
bind the whole family therefn because that power is incidental to and is neces- 
sary for the very existence of the family trade. 

1264i. Where any co-ii:ircener is a minor the ordinary rule is that his share 
in the family property is liabhi for debts contracted by his managing co-par- 
cener for any family purpose or any purpose incidental to it. If the family is a 
trading firm, that rule is varied and his share becomes liable for debts incurred 
for trading purposes and any purpose incidental to it. (kmsequently, where the 
manager drew llundis in the name of his firm without thc^ knowledge of othei 
members of the firm and without any advantage to the firm, it was held that 
the drawee and his endorsee were entitled to hold the firm liable and bind its 
minor members share witliout proof of any necessity oi benefit to the minor.(^) 
Persons dealing with t'^e managci of a trading hrm are not affected liy his 
dislionesty and ilui fact chat t'le co-parcener affected is a minor, is immate- 
rial. 

1266. It is not even necessary that tiie junior member should be impleaded 
in the suit, (^) but of course a suit on behalf of the firm must be instituted by 
or against its manager. Any other member cannot sue without impleading all 
the members. In the ordinary joint family, the fatlier, and in his absence, 
the senior member is tiie manager. But in a trading partnership this is mine- 
cessary, since the family may autliorize any one of its members to act as their 
agent in any business transaction subject to the same rule that when a joint 
family or any members of it carry on trade in partnersliip and contract with 
tlie outside public in the course of that trade, they have no greater privileges 
than any other traders. If they are really partners they must be bound by the 

(1) Raghunaihji v. Bank of Bi.mbay, 34 pramd v. Saheblal 20 0. 468; Liichmamn v. 

3. {79) , Horn Partab Foidihai, 22 3, '761 Siva Proka<ia 26 B, 849; Mtrrison v. 

(778), lia^nlal v Lakmichnnd, 1 B. H. C. R. Veichoyel6 C. W. N. 429; PuluMavandey v. 
(App.) 6i: Joykisto \ Nitlyanund, 3 0. 73S. Periyakaruppa 2 I.C. (M) 208; Sankakrishna' 

(2) fiwnocmanpersad v Babonee,6 M, I. .murthiv. Bank of Burma, 2l M. L J. 620; 
A. 398; distinguished in Jiaghunathji v. Bank ll 1. C. 79. 

of Bombay, B. 12 {lb, 16). (4) Mulchand v . Sadhmingh (Xh9^) P . R. 

(3) Bank of Bombay v, Uac^hu>"athji, 10 59. 

Bom L. R, 65S affirmed 0. A. Ragunathji v (6) Lutchmanen v. SivaprokoBa, 26 <3. 

Bank of Bombay, 34 B. 72 (81); Bamlal v. 349; Shamrathi v. KulMnpBrshad 20 A. 611; 
Lakhmichandt 1 B. H. 0. R. (App) 51, (61, oonfcra Damodhardass v. Vishendais, 4 '^. Ij! 
62); Johurra v. Sri Gopal 1 C. 470; Joykisto v. R. 2; 7 1,0. 584» ' ^ 

Nitty anund, 8 C. 788; Bemola v. Mohun, 5 C. (6) Jugal Kishore v. Tuiasi Bam, 8 A, 264. 

792; Bmisebuk v. Bamlal, 6 C. 816; SHbO' 
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same rules for enforcing their contracts in courts of law as the members of 
any other partnership. U) 

1266. These general principles may now be examined and illustrated in 

detail. 

1267. In an ordinary joint family, the office of the manager is determined 

by his age and liereditary rights and not necessary 
Cl (3) (1) Manager. 5 y competency. In a trading family, such a course 
if permitted, miglit lead to disastrous results. Conse- 
quently it is settled that the irianagei of a trading family may lie such person 
as the family appoints or holds out as its accredited retiresentative. He need 
not be the conventional karta of the Hindu liousehold. It may be that such 
karta m^y regulate the internal management ol his household but in its trade 
relations with the outside world the manager might be (juite a different person. 
This is a question of fact to be decided upon the facts of each case. 

1268. Such manager has all the powers necessary for the purpose of carry- 

ing on a family trade. But he must professedly act in that 
Cl. (3) (2) His powers ca]jacity. When therefore, the manager of a family firm 
mortgaged certain family properties l>y a mortgage-deed 
which showed that tlie debt was to be recov^ered from him personally, from all 
kinds of gdods and property belonging to Inm, but the manager signed the 
mortgage as owner of the firm, in a suit by the morigagee against the manager 
and his minor co-parceners, it was lield that tlie mortgage did not bind the undi- 
vided property of the family and notlung could pass beyond the property specifi- 
cally mortgaged. (^1 It was further held (it is submitted wronglyj that even as 
regards the mortgaged property, the interest of the minors therein was not liable 
for the debt unless the plaintiff proved that tvhen he lent the money, he reasonably 
believed that it was reciuired for the family business. That this is by no means 
necessary was decided by the same court in a later case in which it was 
held that a minor was lial^Ie to the extent of his sliare in the firm on bills or 
notes drawn by tJie managei in the name of the firm lait in fraud of it and for 
purposes unconnected with it. In so holding Chanda\ arkav, J., said: ‘Tn 
carrying on such a trade, infant members of the undivided family will be bound 
by all acts of the manager (or the adult member acting as tin; manager) which 
are necessarily incidental to oi flowing oul of the carrying on of that trade . . . 
'rile power of a man iger to carry on a family trade necessarily implies a power 
[() pledge the property and credit of tlie family for the ordinary purpose of the 
trade. ” Sausse, C. J., observed in another case : “ Third parties in the 
ordinary course of bona fide trade deiilings, should not be held bound to 
investigate tlie status of the family, wliilst dealing with him on the credit of 
the family property.” 

1269. So it has been field that the rule of English latv according 
to which none but those whose signatures appear on a bill of exchange 
or a negotiafde promissory note can he sued thereupon, has no applica- 
tion in India so as to preclude the payee of a promissory note wlum 
suing the maker, from enforcing his rights against third parties wlio according 


1) R'lvtsehtdi v Itomloly 6 C. 815 (826, 
827). But taken as a statement of law as to 
the necessity of impleading all partners this 
case is superseded by Order 80 C. r. C 
, (3) Bamsfbuk v. Ravilal, 6 C. 816. 

(0) Nnthahai v. Ranchordas, (1893) B.P.J. 
897. 


(i) Raghunaihji v. Bank af Bombay B. 
72. 

(6) lb. 

(6) Ramlal v Lakniivkand^ IB H. 0. J?. 
(App.) 61. To the same eileot Johurra v. 
Sri GopaU 1 C. ^10 [ilb) ; Snhrabai v. 
Maganlal, 26 B. 206. 


G. H. C,— 52 



578 


THE HINDU CODE. 


[ 8 . Hi. 


to Hindu Law, may in respect of family property in their hands, be responsible 
for such debts. Section 27 of the Negotiable Instruments Act has no 
application to a case where a person who is not a party to a promissory note 
or other similar instrument is souglit to be made liable in respect of the money 
due thereunder in consequence of an obligation cast on him by his personal 
law in respect of such debts. ^ But of course the family firm is 
only liable for the delHs incurred by the manager acting for the family. 
It will not be liable for the manager’s debts incurred under circumstances 
which would not bind any other partnership Consequently, while the firm 
is liable for all acts done by the manager in the ordinary course of hi§ 
duties and witliin the scope of his authority it cannot be held liable for 
a fraud committed by the manager outside the scope of his authority and 
wholly unconnected with his business. (2) Willes, J., observed i W ith 
respect to the question whether a principal, is answerable for the act of his 
agent in the course of his master’s business and for his master’s benefit, no 
sensible distinction can be drawn between the case of fraud and the case of 
any other wrong. The general rule is, that the master is answerable for every 
such wrong of his servant or agent as is committed in the course of his 
service and for the master’s benefit thougli no express command or privity of 
the master he proved.” 

1270 . As such, the manager may pledge the credit of joint family to its 

n h uttermost and it is immaterial that there are minors 

pledge the famUy widows to be maintained. Neither the one nor the 

credit. other, has any precedence over his trade debts which may 

be realized out of the family assets without reference to 
the doctrine of necessity or benefit in the one case, and of the duty of 
maintenance and residence in the other. 

1271 . As Sausse, C J,, put it, — “Were such a power not implied, property 
in a family trade which is recognized by the Hindu Law to be a valuable 
inheritance would become practically valueless to ilie other members of an 
undivided family wherever an infant was concerned. For no one would deal 
with a manager if the minor were to be at liberty, on coming of age, to 
challenge as against third parties, the trade transactions which took place 
during his minority.” 

1272 . But of course the debts must be debts incurred by the manager 
acting for his firm and ostensibly for its benefit. The family is not liable for 
losses incurred by the manager in a speculativi^ business of his own. His 
powers are to carry on the ancestral trade of the family and not to embark 
upon speculative transactions unconnected with the family and entailing great 
risk, d) So where the manager borrowed money on a promissory note fo/ the 
business of a toddy shop carried on by him as agent of a third party for 
which he was paid a fixed monthly salary, it was held, tliat the mere fact that 
the family may have benefited by the monthly salary allowed to the manager, 
or that the loan enabled the agency of the manager to continue, did not make 
it a loan for the benefit of the family so as to make the members of the 


(1) Krishna v. Krishnasami, 28 M. 69? 
(606) P. B. 

(2) Morrison y. Verschoyle, 6 C. W. N. 

429. 

(3) Barwichv. English Joint Stock Bmkt 
L. R. 2 Exch. 259. 

(4) Joykisto v. Nityanund, 8 C. 788 ; Sheg 


Pershad v. Saheblol^ 20 C. 458. 

(5) Johurra v. Sree OopaU 1 0. 470, 

(6) Pawlolv. Lakhmkhttfid, 1 ]^m. H. C. 
B. (App.) 61; Morrison v. Verschoyle, 0 C* W, 
N. 429 (468). 

(7) Morrison v. Verschoyle, 6 C, W . N. 420, 
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family liable. The debt here was not incurred even professedly for the family, 
nor was the toddy shop a family business. If however, in such a case the 
manager had professed to borrow for the family and misapplied the proceeds 
to his toddy business, then the result would have been different. But of 

course, where a person acts as a manager of two firms it is upon persons 
dealing with liim to ascertain for which firm he was at the moment acting. 
And while under the Hindu Law, it is open to the members of a family to claim 
under certain circumstances the benefits arising from a business carried on by 
one of the members, still until this is done, or until the business is in some 
way adopted as an asset of the family, no liability can be imposed on the 
other members for the debts of the business. 

1273 . The manager of a family firm is not accountable to the family for 

past profits and losses thougl) he would be so in a 
Cl. (4) Mot aocounta> case of pure partnership. (S) The reason of this rule is that 
ble for past prof its. a joint family still remains a joint family and in its 
internal management the rights and liabilities of the 
members remain unaffected by reason of the fact that it carries on a family 
trade. As there is, ordinarily, no right to call for past accounts in a joint 
family inter so the right of the members is not enlarged by the nature of 
the business of the family. 

1274 . On the other hand from the very nature of the business, there can be 

no discrimination between the adult and minor members of 
^*iiuBmber*”e^al?y family. 1'hey share alike the profits and bear alike the 
liable. ^ losses incident to the joint trade. As Sausse. C. J., observed 

in a case already cited “ In carrying on such a trade, 
infant members of the undivided family will be bound by all acts of the mana- 
ger, or the adult members acting as managers, which are necessarily incident to 
and flowing out of tlie carrying on of that trade, whether it be singly or with a 
co-parcener. The power of a manager to carry on a family trade necessarily 
implies a power to ]ffedge the property and credit of the family for the ordinary 
purposes of that trade, and third parties in the ordinary course of bona fide trade 
dealings should not be held bound to investigate the status of the family re- 
presented by the manager whilst dealing with him on the credit of the family 
property. Were such a power not implied, property in a family trade, which 
is recognized by Hindu Law to be a valuable inheritance, would become practi- 
cally useless to the other members of an undivided family, whenever an infant 
was concerned, for no one would deal with a manager if the minor were to be 
at liberty on coming of age to challenge as against third parties, the trade 
transactions which took place during liis minority. The general benefit of the 
undivided family is considered by Hindu Law to be paramount to any indivi" 
dual interest and the recognition of a trade as inheritable property, renders 
it necessary for the general benefit of the family that the protection which the 
general Hindu Law generally extends to the interests of a minor should be so 
far trenched upon as to bind him by acts of the family manager necessary 

(1) Pullukavandy v. PeHydkaruppa 2 I. (6) Bamlal v. Lakhmichand, 1 B. H. C. R, 

0. (M) 208, lApp.) 61; Snwalhai v. Someshur, 6 B. 88; 

(2) Raghunalhji v. Bank of Bombay, 84 B. Bampartab v. Foclibai, 20 B. 767 (778, 779); 

79, Sakrabai v Maganlal, 26 B 206 (and oasas 

(8) Maoleod v, Manikchand, 3 Bom. L. R. there oited); Topaninal v. Menghomalt 4 S.L.B. 
144. 260 ; 10 1. C. 978 - Mtrrison v VersehoyU, 6 

(4) Qanpat v. Annaji, 28 B. 144 C. W. N. 429 . 

(8) 8, Contract Act. 
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for the carrying on and consequent ineservation of that family property, hut 
that infringement is not to be carried beyond the actual necessity of tlie case. 

1275. T he question ihen aris(‘s, w)iat are the actual necessities of tlie case 
and by what tests are tJiey to be decided. It was admitted that “ it is not easy 
to draw a well-defined line between what is, and what is not incident to the 
carrying on of a trade.” from which these excerpts are quoted, 

the surviving partners of a firm in the absence of a representative of a deceased 
partner, had adjusted the partnership accounts and had agieed to hand ov^er a 
portion of the partnership property to one of the panners in compromise of his 
claim. The property so di'hvered was ancestral, and the Court held that 
the transfer of partnership })roperty was not an act necessarily incident to the 
carrying on of a tradt' but should lie lt‘ft to be gov('rned by the law applicable 
to the ordinary deahnj^s wnth the m:ln.l^er of .in undivided family when the 
interests of an infant member are concerned. 


1276, Apart liowewr Irom such re-adjustmeiu of rights and liabilities i}iter 

« Cl- rio member of a trading firm, w liether adult or minor, 

n a gets’ fraud repudiate a debt inclined by the manager acting 

on liehalf of the firm even ihougli it be done with intent to 
defraud it. It was so lield in a case in whicli tlie manager of a co-])arcenary 
trading firm of a joint Hindu family had signed some jiromissory notes 
in the name of his ancestral firm to accommodate iiis friend witl’ funds w'Uhoiil 
consulting his vnmtin and without any advantage to his own firm. In short, he 
saddled upon his firm a giatuitous liability from vvlucli the firm could gain noth- 
ing and still it was lield that the firm was liable, tliough as regards tlie 
minor, his lialiility was restricti'd to the extent of his share. A similar 
question arose m Madras ulien it was further .pointed out that the liability 
must be restricted to th(‘ minors sluirt in the business [)Ut could nut be 
extended to his other pro[H‘ny. As was observed in juiother case: “As 
regards the other property in the hands of a co-parcenei, no other co-parcener, 
whether he be the manager oi not. has any title vvlialever. 'Phe legal indivi- 
duality of a co-parcener is not meiged in the manager so far as the co-parce- 
ner s self-acquired or other separate property is concerned.” Of course the, 
case would liave lieen different, if in such a case, the irianager liad himself 
defrauded tlie firm, as wheiv he had entered into a transaction with himself 
with intent to defraud the firm of which he vvas a member, 

1277, 


In the cases decided under tlie old Code of Civil Procedure of 1882 
there was a conllict of views as to who were necessary or 
proper plaintiffs in a suit instituted on behalf of a 
trading partnership. In some cases the managing 
partner was held competent to sue, W wlnle in otliers his competency was 


01. (7) Manager’s 
right of suit. 


(1) Rciinlal V ha/Jivnchoud , 1 B. .H. C. 

R. (App ) 61 (61, t)^ ) 

(3) Ramlal v. Lokhmiclimd, 1 B.H.G.R. 
(App.) 61 (62) followed in Raghnnalhji v. 
Bank of Bombay ^ 34 B. 72 

( 8 ) lb , p. 62. 

(4) Raghiinathji v. Bank oj Bombay, 34 

B. 72. 

(5) Sanka v. Bank of Btirmnh, 2I M.L.J. 
620 ; 11 1 0. 79 ; Johutra v. Sr^e Oepah I C 
470 ; Joykisto v. Nitiyanund. 8 C. 788 ; 
Chalamayya v. Varadayya^ 22 M. 167; Bish- 


ambhar v. Fntvhlah29 A. 176 (183) ; Ohalatn- 
ayya v. Vaiudayya, 22 M. 106. 

(6) ChoXamoyya v. VarodayyCL, 22 M. 166 
(168). 

(7) Sanka v. Bank of Burmah, 21 M.L.J. 
620, 11 1, C. 71c 

(8) Lnichmanen v. Siva Prokasat 26 C. 
349; Oonsavani v. Narapan, 7 B. 467 ; Jaga^ 
hliai V. V ijbhukandos, 11 B. 87 141); Hart v. 
Qokvldas^ 12 B. I68 ; Gnruvoyya v. Daitat- 
raya, 28 B. 11 (19) ; Kashmath v. Qhimnaji, 
80 B. 477 (480). 
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questioned. The subject has now oeeii much simplified by tlie addition 
of O. 30 in the Code of Civil Procedure, 1908, whicli prescril)es a special 
procedure for the institution of such suits. Tlie right of suit would seem to be 
subject to the following (2) rules : (i ) — a i)erson who enters into a c:ontract in 
his own personal name is entitled to sue alone’. (3) (U ) — where it is entered into 
tile name of a trading firm all members must ordinarily join, but Oz/J --where 
such firm is a joint family, then the rule of Hindu Law permits the manager 
to sue in his representative ('Jipacity on liehalf of the family as regards its 
property. 

1278. Exceptional cases: — It has already been iiostulated that tlie special 

rules modifying tlie general law of joint family pro- 
Except where only periy only api)ly to a trading family. They have no 
certain members applicat'on to cases where only some members of 
the family enter into a trading partnersiiip to the exclu- 
sion of others or in iiartnersliip with outsiders which 
must he subject to ilu* ordinary law of pattntTship. (if course, one or more 
members of a joint family may start a trading laisiness and afterwards 
admit his other co-parcenei into the business iminessmg upon it the 

character of a joint family fmsiness. 1*^) Lven then it would fail to he an 
ancestral trade to wliich ihe peculiar incidents, b('fore set out, apply. 
Lvx‘n where the family starts a new trade it is presumed to be with the 
consent of all adult co-parceners who aie liable to the same extent as if tlie 
trade were ancestral; the only diffeicnce being as regards the minors whose 
shares connot Ih' held liable without n fcTcmce to legal necessity or benefit. 
Where, however, the new business has developed out of the old or is on the 
same lines, it is scarcely distinguishable from an ancient business for winch all 
are equally bound. 

1279. Rules applicable to Kutchi Memons.— i hc' spc'cial rules and inci- 
dents a{)t)lical)le lo Hindu family firms ha\ been held to apply eciually to 
Kutchi Memonswho like the Hindus, possess iherein the* right of survivorship 
and clie death ol a numibei lias not the elTeci of disst)l\ ing the firm. (^1 


(1) Kalidos v. Nuthu, 7 B 21 7; i)alkriahn<L 

V. MunicipaUlif nf,Mahad, 10 B 32; Imam ad- 
din V. A 524. Snavn'athismgh v. 

ICislu'n P^rsJiad 99 A 311: Ddmodhar Dass v. 
VUhm Das, 4 S L. R. 2; 7 I. C. 584. 
Kvitusheri v, Vallotil, 3 M. 234 ; Alaga2ipn v. 
Vellian, 18 M. 83; Angamuthu v Kolandavelu, 
28 M. 190; Seshan v. Veera, 32 M 284; 
Bantiebuk v. Ramlal 6 C. 8l6, 

(2) A'/sfln Pfaaad v. Barnarain 83 A. 272 
278) P. C, Jahobfiai v. fiusiamji, 9 B. 
811; Ananiltam v.Channulol, 26 A 378 (883) 
Ganpui V. BalmaJcundt I. C. (C). 206 

(8) Darnodltar Das v- Vishen Das, 4 S L. 


R 2: 7 I C. 584 (687). 

(4) Sawanvial \ Ptnnuiaal, 2 S. L. R. 18; 
Rnpclia^idv Basanta, Mh8‘J) P R. 102, Matleod 
V MonikrJuind • 3 Bom. L R 144; Vadilal v. 
Simkkushal, 27 B 157. 

(5) liaiH Prasad v. Rattan Cluivd, 10 P L. 
R. 821; Sokhanadlia x.SolAianadha, 28 M 844, 

(6) Mtaclend v. Manihchand, 3 Bom. L. R 
144. 

(7) Ifaji Nocr Malwvied x.Macleod,2 Bom. 
Ij.R. 274. Ffaroon Mahomed fn re, 14 B 189. 

(8) Krishnadhan v Sanyasi, 23 O.W N. 600 
(504). 

(9) Haroon Mahomed In rc, 14 B. 189. 
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CHAPTER IX. 

Davahhao Joint Family. 


112 . In a family comprising the father and his sons and 
Dayabhag f a m i 1 y grandsons, the father is absolutely entitled to 
wUhfatheras all property whether ancestral» or his self-ac- 
([uired property. 

Synopsis. 

(1) Coiiatitiition of Ddyahlnifi family father (1281). 

(1280). (3) Right to maintenance^ Imita of 

(2) Rights of boas (is against the (1281). 

1280. Analogous Law. — The following texts support the section ' 

Dayabhag >If sons Uave property in their father’s wealth, partition would be 
demandable es^en agiinst his consent, and there is no proof that property is vested by birth 
alone, nor is birth stated in the law as a means of acquisition O) 

Hence (that is, because property is not vested in sons, while the father lives, or because 
property is not by birth, but by survival or because the demise of the anoestor is a re- 
quisite oonditon) the passage cited beginning with the words after the death of the 
father” being intended to declare that property vested at that period (namely at the 
moment of the father’s decease) recites partition which, of course, then awaits the pleasure 
(of the successor). For it cannot be a precept, as the same* result respecting the right of 
partition at (pleasure) was already obtained (as the necessary oonse(]ueao6 of a right of pro- 
perty). 

1281, Dayabhag family, - A Dayabhag joint family may have the father 
as its head, or it may be a family comprising the brothers and nephews 
with a head other than the father. In the first case, so long as the father 
is the head of the family, he is the sole master of all its property, 

^whether ancestral or self-acquired. His sons and grandsons possess no right 
over him. They caimcA enforce a partition or exercise any of the rights of a 
Mitakshara co-parcenei. The father is not even bound to maintain his adult 
sons or grandsons, though he is bound to maintain his minor sons, his 
unmarried daughters, his wife and his parents. Under the Mitakshara, 
the father is under a legal duty to maintain his son’s widow, but under the Daya- 
bhag the son having no vested interest in his father’s property, his widow has 
equally no legal claim for her maintenance. Pier claim upon her father-in-law 
for maintenance is merely moral and unenforceable in a court of law.^®) But she 
has a legal claim to be maintained by her husband’s brother if he inherited pro- 
perty from his father, in which case the moral obligation of the father becomes 
a legal obligation of the son. W The mother is entitled to maintenance, and is 
allotted a share in lieu of maintenance.^^^^ With the exception of the ‘^outcaste 
and his son” all disqualified members of the family are entitled to mainte- 
nance, the son of the outcaste being entitled to a share of the inheritance. 


(1) Ch. 1 19. 

(2) From Manu IX- 104 —“after the death 
of the father and the mother, the brethren 
being assembled, must divide equally the 
paternal estate : for they have not power 
over it, while their parents live”. 

(8) Ch. 1-26. 

(4) Prentchand v. JSulaschandt 12 W. R, 
494; Nilmony v. Bofieshur, 4 0. 91 (98). 

(5) Dayabhag Ch-li 84. 

(6) Kheiramani v. KcMnAth, 10 W. B. 


(F.B. 89. 

(7) Kamini v. Chandra, 17 0. 378. 

(8) Janki v. Na^id Ram, 11 A. 191 F. B, 
Kamini v. Chandra, 17 C, 878 ♦ Ammakannu 
v.App'ih 11 M 91; Siddnury v. Janardhan, 29 
C. 667 (676) 

(9) Kedarnaih v. Eemangini, l8 C. 886 0. 
A; Bemangini v. Kedar Nath, 16 C. 758 
F. C. 

10) Dayabhag Ch. V.ll 

11) /6.,Ch. V-19. 
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1282. The absolute ownership of the Dayabhag father may be emphasized 
Ho eitoppeh by the fact that the son does not acquire any right against 

him even by estoppel. So where the son constructed a liouse witli money of his 
own on a plot of land belonging to the father, he could not claim even joint 
ownership thereon with the fatlier, (1) and the father had the right of turning 
him out of the house, even though be had allowed and encouraged tlie son to 
spend large sums of money for that purpose. In such cases there can be no 
estoppel against the father, since the son is presumed to know the law, though 
the father would equitably be bound to pay for tlie inrjrrpvements he had 
encouraged his son to make. (*) 

113 . Except where the father is alive, the Dayabhag joint 
other Dayabhag family is as regards its management and the 
farrilHes. rights of members, sbject to tlie same rules 

as the Mitakshara family, except that : — 

(a) A co-parcener may alien his share by sale, mortgage, 

gift or devise : 

[b) Women are not disqualified trom becoming co-par- 

ceners. 

Synopsis. 

^1) Rights of nienthers of (t J'>aynhlin^ (3) Rights of ..i'onieii in the co-par- 

family 11283-1284). eenary (1286L 

(2) Right of member to nlicnatc his {4> Presumption of joint acquisition 

share (1285). in Dayabhag family (1287). 

1283. Analogous Law. -E.XCCIU that tlie failier under the Dayabhag 
school possesses absolute power over the family estate, whether ancestral or 
self-acquired, a Dayabhag family without the fathei is indistinguishable from 
a Mitakshara family witli only two exceptions set out in the two clauses. 

1284, In all other respects the powers and duties of the manager of 
families subject to the tw’o schools are identical, 'i'he manager may contract 
debts for the joint family for wdiich its inemhers would be liable, and a decree 
passed against the manager would bind them even though they w^ere not parties 
to the suit# 1^) It has been lield that the manager is accountable to the other 
members, and in this respect tlie Dayabhag manager is subject to an added 
liability but tliis view’ is not supported by any special rule of th(‘ Dayabhag 
school, but maintains liis liability to account which is inconsistent with tlie 
fundamental idea of co-parcenership. 

1288. It has already been seen that Jimut Vahan allows a co-parcener an 
unfettered right of disposal overhis co-parcenary interest. 
Cl. (a). In this respect tlie Bengal co-parcener has greater rights 

than his conlerer in the Bombay and the Madras Presi- 
dencies, in that while the latter can only transfer for value, the foimer can do 


(1) Bejoy Krishm v Ashutosh, 18 C.W.N. 

897. 

(2) Dhaftna Das v. Amulyadhan, 88 C. 
1119 (1127). 

(8) lb, p. 1129. 

(4) Dtoarha Nath v. Bmmhi^ 9 C, W, N» 
879. 


(5) Abhay Chandra v. Mohan, 6 B. 
L. R. 847 F. B ; 18 W. K. (F B.) 75 : distin- 
guished in Balahrislma v. Muthusami, 82 M 
271 (274) contra liungun v. Kassimth, 18 W. 
R. 76 note, 

(6) Balakrjshna v. Muthusami, 82 M. 271 
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so even by gift or devise. His transferee lias not merely an equity to a parti- 
tion but ac(]uires a title to liis co-parcenca’ ssliare of which he may enforce a 
partition by metes and bounds. 

Again, while a Mitakshara minor co-i)arcener can only claim partition 
upon special grounds, the Dayabhag minor may do so as of right To borrow 
a term from the English law tln^ l)ayabhag co-parceners are as regards their 
rights, tenants-in-common. 

1286. As such, it follows that they have no right of survivorship. Conse- 

quently, if of two brothers one should die, his widow 
Cl. (b). liecomes a coparcener with the other and is entitled to 

enforce all the rights of her de sensed husiiand. 

The Dayaiihag makes no distinction between moveable and immoveable 
property inherited liy a female as heiress of a male relative. She has the same 
powers and is subj(?ct to the same restrictions as regards management and 
alienation. 

1287. It is stated that the presumplion of the Mitakshara law that acquisi" 

tions made in the names of tlu' indi\'idual members, while 
{•resumption of joint the family remains joint, are joint propeity, is not applica- 
acquisition i)le to a joint family under the Dayabhag school, under 

whicii it is incumbent upon a person alleging any property 
Uo be joint at least to jirove the existence of an o^inal nu cleus with the aid 
bf which the property sought to be partitioned, has l^een increased and ampli- 
’fied. But in a subseciueiu case it was explained that the Miiakshara rule 
equally applies to a Dayabhag family. 


(1) Dayabhag Ch XI-i-8 ' Qo$siiiant v, 
Hurro Soondery (1826) Clarke’s Rules and , 
Orders (App) 91 * Sudaminee v Joejesh 
Chunder^ 2 C. 262 .* Janokt v. Motkura, 9 0. 
680 ; Bepin Behari v. Lai Mohun, 12 C. 209; 
Durga Nath v. Ghiniamani 81 0. 214 (218), 

(2) Dayabhag Ch. XI-1 ; Durga Noth v 
Ohintamanh 81 C. 2I4 (218). 


(3) Saredn Prastxd v Mahaimnda^ 81 C. 
413 ; followed in Gnviiid v. Eadha Kristo, 81 
A. 477 (480). 

(4) Ea77La Nath v Kmum Ka^nini^ 4 0. L, 
J. 56 (62) distinguishing Saroda Prasad v. 
Mahanaiuh, 31 C. 448 following Taruek 
Chunder v. Joodhesser, 19 W R. 178 ; Kanhia 
Lai V. Debi Das, 22 A. 141. 
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CHAPTER X. 


Debts. 


1288. Topical Introduction. — In a previous chapter the right of tJie 

manager and of the father to contract debts and make alienations of joint property 
has been already set out. And in discussing tlic riglit of co-parcener against the 
niiniger his right to challenge the former’s invalid transfers has also been 
alluded to. But the rights of the family against strangers and vice versa still 
remain. They are of sufficient importance to deserve a separate chapt t. 
As will be presently seen the equity in fav^oiir of the alienee is entirely a 
modern graft upon the archaic Hindu Law where it finds no place. The protec- 
tion of the creditor or the alienee wlio advances a loan or receives a transfer 
for valuable consideration after due enquiry without notice, is an equitable rule 
of the civil law which has found a place in the jurisprudence of all nations. It 
has equally become embedded as an integral rule of Hindu Law. In some other 
respects also Hindu Law has been overshadowed l)y the statute law, the combin- 
ed effect of which will be found set out in the ensuing sections, some of which 
deal with the burden of proof, a subject which occupies no inconspiciious<i 
place in Hindu Law, where in the conflict of evidence, onus is often the determin- 
ing factor. It is not, however, a subject which is easy of generalization. And 
it has created a considerable conflict of views, as noticed by the Privy Council, 
who said : The conflict of authorities cited to the Board is a conflict which 

occurs, not merely between the courts of one district in India and another, but 
also between decisions pronounced in Calcutta itself, in Allahabad itself, and 
in Madras itself.” This was clearly apiurent to the Full Bench of the 
Allahabad High Court who had to consider the (jiK^stion of onus. (‘2- The 
ensuing sections enunciate a few leading principles on the subject, and they 

practically all upon w’hich the reports are more or less agreed. On other 
joints they teem with conllicting cases, wdiich havt* been relegated to the 
notes. 

11^. A debt is a pecuniary oblis^ation 
Debt defined. arisiiij^ out of a contract express or implied, or 

from a breach of civil duty. 

1289. Analogous Law.— Tlie tenn debt {Rin) is used in Hindu Law’ in its 

primary sense as denoting a loan, that is, a liquidated money obligation 
arising out of contract and recoverable by suit, the texts show’ that the 

contract might be express or implied : ‘‘ What has been spent for the house- 
hold by a pupil, apprentice, slave, w'oman, menial, or agent, must be paid by 
the head of the household” But modern law’ classes as debt other obligations 
ex contractu though they are not strictly within the comprehension of the 
archaic law. It is not proposed to discuss tliese in detail in this work w'hich is 
X^onfined to Hindu Law, especially as they have been already so discussed else- 
where by the present writer, It may, however, be added tliat the term no 


(11 8ahu Bam v. Bhup 8»ioh, 89 A. 437 
(448) P. C. 

(2) Chandra Deo v. Mata Prasad- 81 A. 
176 F. B. 

(8) Narad Tit. 1 ; 83 S. B. E. 41 


a. H. c.— 53 


(4) Ib., pp. 1-12; 33 8. B E 46 ; Vishnu 
VI.89 ; Mit. ii 46 , 47, 60, 64. 

(6) I Gour's Law of Transfer t4tli Ed ) 
96-102. 
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longer retains its primitive import and has begun to be used in the sense in which 
it is understood in the secular law. ^ So a decree for pre-emption obtained by the 
father lias been held to be a debt “ A .pre-emptive decree provides that the 
decree-holder shall acquire the property therein mentioned provided he pays 
the purchase money within a time hxed. If he does not do so, his suit is to be 
dismissed witli costs. It is very hard to say that such a decree with the liability 
that is attached to it is not a debt.” Consequently, where a Hindu father 
mortgages joint property for complying with a pre-emption decree, his mortgage 
was held binding on the son as being for the payment of an antecedent debt. 

1290. The Calcutta Court would go even much further. The father 
had illegally obstructed the watercourse of another who obtained a decree 
for damages. The father died, and the court held tJie decree executable 
against the son, on the ground that the decree constituted the judgment 
debt for which the son was liable. ^2) It was contended that damages award- 
ed for the fathers tortious act could not be construed to be the ' debt” for 
which alone the son was liable. But the court overruled the contention holding 
that a right to damages might be deemed to create a debt e\xm before the suit 
is brought for its n'covery, and that in any case, after decree it was a judg- 
ment debt. 

But this is proliably the extreme verge to whicli the term can be legitima- 
tely extended. As will be shown in the sequel, it does not apply to damages 
and fines paid or inflicted for the commission of criminal offences 

IIS. The husband and wife arc nut 
Debts of husband liable for tlic debts contracted by each other 
*' * except in the followinf* cases : — 

(<d V'here they were contracted by one as the agent of 
the other. 

(h) Where they were contracted for household necessaries. 

Synopsis. 

(1) Liahildy of husband, and vife ('i) Debt iucMi"i'ed for necessaries 

for debts of each other (1291). (1292). 

(2) Implied agency (1292). 

Texts. 1291. Analogous law. — The sacred texts on the sul) 

jeetof tliis section are in liannony with the present law:— 

Marad: — 16. The wife inu.st not pay a debt contracted by her husband, nor one 
contracted by her son, except if it had been promised by her, or contracted in common with 
her husband. 

18. A debt contracted by the wife shall never bind the husband, unless it had been 
contracted at a time when the husband was in distress. Household expenses are indispen- 
sably necessary. (3) 

Ylshnu;— A debt contracted by the wife, for the purpose of saving from distress her 
husband, son, daughter, or other family members, must be disoharged by the family head.T*^) 

It has already been stated that as regards their property, both the 
husband and the wife are absolutely free. The liusband cannot, except perhaps 
in a case of great distress, use his wife*s StridJum, Equally the wife has no 
light to use her husband’s property. But since in the management of the 

(1) Naihu V Kundan Lai, 7 A. L. J. H82. (676) 

(2) Ohhakauri v. Oanga Prasad, ^3^) C. 862 (8) Narad 1*16, 18; 38 8. B. E. 46,47. 

(377) Hollowing Paremanv, Bhattu, 24 0. 672 (4) Vishnu VI- 82. 
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household, one must at times act for the other, it follows tliat each may incur 
debts in circumstances when the other would become legally liable to discharge. 

The liability depends upon agency. So where the wife alone executed a 
mortgage deed to secure a debt due from both husband and wife and the hus- 
band by liis conduct ratified or accjuiesced in the mortgage, the wife was deemed 
to have acted as her husliand’s agent.(-) 

The husband is not liable for sums misappropriated by the wife, though he 
approved of her taking service. (2) 

1292. Such agency would lie implied in purchases made by the wife for 

Qj household necessaries suitable to his situation in life and 

position. Where goods were purchased by the wife from the 
plaintiff’s firm up to a limit fixed by the husband, he was entitled to repudiate 
his wife s purcliases made in excess secretly and with the plaintiff’s conni- 
vance. 

11 ©. (1) A co-parccncr is liable to pay his own debts per- 
sonally and out of his separate property or co- 
*debt8^ ^*' ***'^**"*^* parcenary interest so long as he is alive but on 
his death it cannot be recovered out of his 
co-parcenary interest unless it was attached during his life-time. 

(2) Provided that where the debt was due from the father 
and is not illegal or immoral, both his son and grandson are, on 
his death, liable to pay it to the extent of the assets inherited 
by them from the father or the grandfather. 

Synopsis. 

(1) LiabilUy of c.o-}iarccner for (7) Futhcr’x impniiicnt debts (l302j. 

personal debts fl294). Debt partially valid (1303j. 

(2) Mortgage by co-parcener of his (9) Father s power over ancestral 

share, if valid (1295-1296). moveables 

(3) Liability for father s debt (\291- (10) Liability to pay interest on 

1298). debts (l306j. 

(4) Father's illegal and immoral (11) Position of assignee of the debt 

debts (1299). (1307). 

(5) Evidence of illegaUtij or (12) Limitation for enforcing liability 

morality (1300-I301j. against son (1308), 

(6) Burden of proof (1300-1305). 

1293. Analogous Law. - This section refers only to the personal debts of 
the co-parcener or the father or grandfather. It does not refer to the debts of 
the joint family wliether incurred by the manager, or the co-parceners jointly. 

Clause (l) is the outcome of the decided cases already mentioned 
(§§ 1245-1252) while clause (2) is supported both by the texts and the cases set 
out under S. 107. 

1294. Co-paroener’s debts. — The co-parcener is personally liable for his 
own debts. The fact that he is a co-parcener does not, of course, clothe him with 
any special immunity His separate properly is equally liable. It i^only when 

(1) Mgain^f.Mg Po, 4 Bur. L T. 214; 27 I C 622. 

12 I. C. 28. (H) Ham Charan v. Von llaltarn, 10 I. C. 

(2) 8vinp9m V . Bachman^ 13 A. L. J 55 (A) U. 
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the creditor is unable to recover out of his person and separate property that his 
right of recovery comes in conllict with the law of co-parcenary. It is no hard- 
ship to him that his rights are then limited since he must be presumed to know 
the law to which co-parcenary interests are subject. These were at one time the 
subject of much uncertainty. But the courts are now agreed what they are 
in each case. In a Mitakshara family subject to the courts in Calcutta, Patna, 
Allahabad, Lucknow and Lahore, a co-parcenary interest is untransferable. In 
the Central Provinces, Bombay and Madras it is transferable for value, but 
cannot be transferred by gift or devise. In Bengal which is subject to the 
Dayabhag law a co- parcener possesses unlimited right of transfer and devise. 

1295. Leaving Bengal out of consideration for the present, the co-parcener 
in the rest of India possesses only a qualified right of transfer. In Bombay, 
Madras and the Central Provinces he can transfer for v^alue. Consequently, 
he is competent to mortgage his undivided interest, and the mortgagee 
is entitled to foreclose or sell it on foot of his mortgage. But since 
neither foreclosure nor sale can place him in possession of any speci* 
he property, all that he can so obtain is the right, title and interest of his mort- 
gagor, that is a right to enforce a partition, (l) But until partition he has no 
greater rights than his mortgagor. He cannot claim profits, ^^1 or disturb the 
undivided status. So far all the courts outside Bengal agree. But there the 
agreement ends. In Bombay, iMadras and the Central Provinces, where the 
co-parcener has the right of transfer for \'alue, the mortgage creates a right in 
rent, and as such, the mortgagee has a piiority ov'cr a money creditor who sub- 
sequently attaches the same interest in execution of his decree. But though 
the mortgagee' acejuircs an interest i/t ram in his mortgagor’s interest, he does not 
acquire an interest in any spc'cific pre)perty, though as to this, he has an equity 
to that property wliich he can press ui)on the ce)iirt in a suit for partition. 

1296. But in Behar, the United Provinces, Oudh and the Punjab where a 
co-parcener is incompetent to transfer his co-parcenary interest, a mortgage by 
a co parcener conveys no right in rem, and as such, it is indistinguishable from 
a simple money bond. The creditor’s remedy in such cases is to sue on the 
mortgage or on the bond, and attach the debtor’s interest in the joint property. 
He then acquires an equity to recover his debt out of his debtor s interest by 
bringing it to sale in execution of his decree. 

But if the debtor dies before the creditor or succeeds in attaching bis 
interest, then except in the case of the son and the grandson, his interest 
passes to his other relations by survivorship, and the creditor has no interest of 
the debtor left, from which he may recover his debt. In one case the Calcutta 
High Court was, however, of opinion that the purchaser’s equity is not lost 
even if his debtor dies after the institution of liis suit but before attachment. 

(1) Soman Koeri v. Goshain^ (1917) Pat. (6) Nanjaya v. Shanmi^a, 88 M. 684; 
128 ; 38 I. 0. 222 ; Mohan Lai v. Tekchand^ RanMshore v. Jainoroya% 40 C, 966 P. C. 

9 N. li. R 18. (6) Balgobind v. Narain Lalt 16 A. 839 (861) 

(2) Maharaja of Bobbin v. Venkataraman P. G. 

julUt M. 265 (71 Madho Prasad v. Mehrban 18 0. 167P.G. 

(3) Venkata v. Tulja (1917) M. W. Jagarnaih v. Shan^a Pandey, 18 I. 0. (0) 819. 

N. 30 • 38 I. C. 270 ; Maharaja of Babbili v. (8) Bn^vmari v. Shea Sankaft 18 0. W. N. 
Venkataramanjulu, 39 M 265. 816: 1 I C 670; Sttraj Bunsi v. Sheo Prasad* 

(4) Joy Naram v. Girish G hander, 4 C. 6 C. 14H P. G.; Vithal Das v. KishoffS, 

487 P. G ; Chidambaram v, Qouri Nachinr, 2 23 4. 106 ; (Jdaram v. Bamn, 11 B. H. G B, 

M. 88 P. 0. 76. 
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1297. Father’s debt. —The second clause states the tide of Hindu Law 

which creates a special liability on the son and the grand son 
Cl. (3). to pay his father’s and grandfather’s i)ers()nal debts not 

shown to have been incurred for illegal and immoral 
purposes. This liability is of course, independent of whether the father and the 
grandfather was or was not the manager of the family. It is a liability created 
by the texts and may be enforced even against the manager if lie is his son. 
The question of necessity or benefit to the family as well as tlieir antecedent 
character are all immaterial, provided only they were not illegal or immoral. 

As previously stated (5 1203) the textual liability which was unlimited 
is now limited to the property inherited by them from that ancestor. Neither 
the son nor the grandson is liable to discliarge the debt out of his separate 
property. If he was joint with tlie father, his liability is limited to the extent 
of his co- parcenary interest wliich miglit be seized cm the father’s death, thougJi 
it cannot be seized during his lib ‘-lime, for he is not liable for the debt during 
his father’s lifetime (except where the father has abandoned wordly affiairs or is 
absent for a period raising a presumption of his death). Nor is lie liable after 
his death unless, he has inherited tf' him, in which case liis liability is limited 
to the extent of tlie property which he has so inherited. As the son and the 
grandson are liable, tliey cannot object to the attachment of their ancestor’s 
interest after his death. 'Flie only case in which they may object to the at- 
tachment is when they repudiate tlieir liability on the ground that tlie debts 
were tainted with illegality or immorality. In any other case the creditor is at 
liberty to proceed not only against the father’s interest hut also against that of 
his son and grandson in the co-parcenary property. 1^) 

1298. But as lias been pointed out before, the liability of the son to pay his 
father’s debt is not co-extensive with the father’s right to alien the joint pro- 
perty. (^) In other words, tlie fact that the creditor may seize the co parcenary 
estate for the payment of tlie father’s debts does not justify the father in alie* 
nating it for the same {nirpose. 

The subject of alienation will be more fully discussed in the ne.xt chapter. 

1299. But since a co-parcener is entitled to transfer his interest for 

value and sucli transfer by a Mitakshara co-parcener in 
Father's illegal and the north, raises an equity in favour of tlie transferee, it 

Immoral debt. follows that even if the debt of tlie father was illegal or 
immoral, the creditor is entitled to obtain satisfaction 
from the co-parcenary interest of the fatlier. It may tiien be that where the 
character of the debt is determined after the sale, it will determine the quantum 
of interest available to the purchciser. (^) And similarly where the father exe- 
cutes a mortgage of his right and share in certain villages, the quantum of 
interest available to the mortg^ee must depend upon the character of the debt. 
If it was such as bound the joint family, all the interest which they posssess in 
the property would pass, but the father’s interest would pass in any case. 1^) 

(1) Mutiayan v. 8 M. B70 0. A. 9 (8) Girdharee Lall v Kanio Lall, U B. L. 

1. A 128 followiag (Hrdharee Lall v KatUoo B. 187 P.O; Suraj Bansi y.Slieo Prasad, 6 C. 
Loll It B L B. 187 P.O.; Suroj Bansi v Skeo 148 P. C; Muttayan v. Sangili, 6 M. 1 P. C 
Parshadf 60. 148 P.O. alfirming Ponnappa v, (4) Jogi Das v. Gajtga Eamt 21 C. W N 
Papptwayyangar* 4 M. 1, 957 P C. ; 42 I. C. 791. 

(2) 1 Dig 266 ; Bs, 107 lOB Ev. A.: Karvp- (6) Sripat Singh v Prodyot Kutnar, 44 
pm% V V^riyal 4 M H.C.K 1 : Pownnppa v. CJ. 524 (588) V £:,De<xihari v. Bhup Naram, 8 
Pappumf/yangar^^ M. 1 (18, 26); Gurusami v. Pat L. W. 1; 42 1. C. 456. 

CHinmi 2 M 37 (46) ; Notvrat v. Trimhuh^ (6) DeodJwri v Bhup Naram, 3 Pat. L. 
Bom, 8. K. 218. W. 1 ; 42 I. C. 456. 
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1300. Evidencd of ille^^Uty oi* ininiOF3.1ity. — It is now settled by the 

Privy Council that the question of burden of proof must 
(1) Burden of proof, depend upon whether the i)r()perty has or has not passed 

out of the family by an alienation made by the father. 
If it has, then the sun suin^» to dispossess the alienee must shew why he is 
not bound by the father’s alienation. If it has not and the creditor sues for 
the recovery of money or llie enforcement of a mortf,^ag*e executed by the 
father, then it is upon him to sliew what right he has to sue the son for re- 
payment of lliedebt of the father. 

1301. It is also a well settled rule, that ^\here it is alleged by the sons that 
a particular debt was contracted by the father for an illegal or immoral purpose, 
the burden lies upon them to show tliat it was contracted for such purpose. 
Such burden is not dist:harged by proof that the father lived an extravagant or 
immoral life. It must be proved that the debt in question had been contracted 
for such i)arposc. 12) A mere general evidence adduced to show that the father 
used to attend nautches, and that he occasionally gave nautches at his own 
expense is no proof of immorality at all, much less of any specific act of 
immorality upon which the son might claim freedom from the debt. 1®) WJiere 
however, the court found that the father was generally of dissolute habits and 
had squandered a large fortune thereon and i-ommenced to borrow large sums, 
though his ordinary incomt' was ample to meet his usual recjuirements the 
court held that the ci editor advancing him loans was at least bound to enquin* 
into their purpose, and his failure to make any enquiry coupled witli the gene- 
ral dissolute habits of the borrower might be sufficient ground for the court to 
hold that the loans were made for an immoral purpose, This was the line of 
ratiocination adopted in anotlier case in wJiicli it was argued ‘ tliat although the 
creditor w-oukl liavc been justified in advancing the money if he had made such 
inquiry as was o))en to him and had satisfied himself as well as he could as to the 
existence of the necessity, he did not in this case make such inquiry ; or rather 
perhaps, his words may be taken to mean that the result of any enquiry must 
have shown him quite clearly that the only necessity of Adit Sahai was his own 
improper and immoral way of life, which caused the expenditure of funds not 
derivable from his regular income.” But these remarks W' ere made with refe- 
rence to one who had acted as the family banker for a long time previous and 
must necessarily have been acquainted wdtii the debtor’s circumstances and way 
of life. 


(1) Girdharee Lall\ Kantoo Loll, ii h.h.U 

187 P C.'ySuroj Btmsiv Shea Pershad, 6 C 
li8 P. C , Nanomb v M(,dun Mohun, 13 C. 
21 P. 0 ; Bhaghut v. Koer, 1-50 717 

(724) P. C. 

(2) Girdharee Loll v Kantco LaXL H B L 
R. 187 (19'^^) P. 0 ; Suraj Bunsi v Sheo 
Pershad, 6 C. 148 P. C * Bhaghut Pershad v. 
Oirja Koer, 15 C. 717 P. C. ; Sri Narain v 
Baghubans, 17 C. W. N. 124 P. C : 17 I. C 
729 * Hanuman Singh v. Nanukchand, 6 A. 
193 Siia Bam v Zalim Singh, 8 A. 231 ; 
Kishan Lai v Gartirudhwai, 21 A. 238 ; 
Maharaj Smgh v. Balwant Singh, 28 A. 
608; Sadashiv v. Dinkar. 6 B. 620 ; Chinta, 
man Ran \ Kashinath, 14 B. 320 ; Vosudev 
V. Krishmji 20 B. 634 ; Dnttatray v Vishnui 
36 B 68 ; Haeari Mai v. Abani Nath, 1? CX. 
J. 88 (47); Stibramania v. Sadaiiva, 8 M, 76; 
Sheopal Singh v. Basani Singh, 12 O.C. 248; 3 


I C. 911 ; Jawnhir Singh v. Mohanlal, 6 C. P. 

U 140; Babzisingh v. Beharilal, 30 A. 166 ; 
Chail Behari v. Gulzarimal, 6 A. L. J. 188 ; 
Bhogai Mai v. Abdul Karim, 1 Pat. L J. 86 ; 
20C. W N 797 

(3; Budree Loll v. Kantno Lall 23 W.B. 260 
(2t52); Sri Narain w Lala Baghuhans 17 0. 
W N. 124 P. C. Maharaj Singh v. Balwant 
Sifigh, 21 A. 608 (621, 625); Bam Nath\, 
Bulaqi (1913) P. R. 50; Shih Nath v. Alliance 
Bank (1915) P.R. 8, Kishen v. Bhagwan (1916) 
P R, 89; Indar Narain v. Nnnakchand (1916) 
P.R. 58; Ja&wanti Vi Tej Narain (1918) P. R. 
10 

(4) Mrharaj Singh v. Balwant Singh 28 A. 
508 (531) ; Jaswnnti v. Tej Narain, (1918) P, 
It. 10. 

(6) Suraj Btmsi v. Sheo Pershad 6 0. 148 
(163, 162, 168) P.O.; Narayan v. Jagannath, 
4 C. P. L. R. 29. 
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1302. Fathers imprudent debts. — Accordin^^ to the iexu the son is not 

liable to pay his father’s ^'avyavhanc' debt. What is 
Explanation. then sucJi a debt ? Tlie term has been explained to 

mean ‘ unusual ’ or those not sanctioned b\ usage or 
current custom. Mr. ('olebro{)ke translates the word to mean‘‘ as repugnant 
to good morals and it is said that the word would include such debts which arc 
not supportable as valid l)y legal argumenls and on wliich no right could be 
established in the creditor’s favour in a court of justice, in short, such 
debts as the court considers unreasonable or improper. Now a debt may be so, 
without being illegal or immoral, is tlie son then injt liound to pay it ? The 
question would seem to be-one of degree. I'Or instance, wliile the son is held to 
be exempt from making good the father’s misappropriations, lie is held lial>le to 
make good the money which tlic father, as a membfu' of a temple committee 
had used in a litigation of liis owm. In one case the court made the 
son pay for the fatlier s debt incurred in betting o\ er a wrestling match but 
it is submitted, tuat this was clearly ‘‘ gambling’ within the express words of 
the text. An agreement may be so improvident .is to liecomc illegal by reason 
of its terms. Such was the fatlier s agreement to pay to Ins father-in-law, who 
was his creditor to some extent not ascertained, a sum of Rs. 360 annually 
during the creditor s life-iime and Rs. 1,008 to iiiin perpetually for tlie use of a 
temple. The father-in-law assigned his claim to llu* plainlilT who sued for re- 
covery of the annual dues but the court threw out tlie claim holding it \'oid 
because it created a perpetual lialiility on tlie dt'btor. 

1303. Debt partially valid. — Where tlic fatlier’stlebi is parlially valid tlie 
son is only liable to that extent And it may be that where', the co-parceners 
are sued, the sons may be saddled with a greater liability than the other rela- 
tions because of tlieir iilial obligation. 

1304. Father’s power over ancestral moveables.— riumgh the IMitak- 
shara recogni>:es the father s powers to dispose of ancestral moveables ‘’for 
indispensable acts of duty, and for purposes prescribed by texts of law, as gifts 
through affection, siippoit of the family, relief from distress and so forth,” 
such powei is necessarily limited and sub iect to what is now designated legal 
necessity, apart from wiiich he has nogreatcu' power over moveable property 
tlian lie possesses over immoveable property ; tfioiigh as a mailer of jiractice the 
court will not so narrowly canvass the purpose if tlie alienation is made only 
out of the income of joint property as wlien ii is made out of the corpus. But 
this is scarcely an exception to the rule, since the power to make appropriate 
gifts is an incident of ordinary mauageiuent and is not exclusively possessed 
by the father. The rule then remains that the fatlier has no greater power of 
disposal over ancestral moveables than he has over immoveables, thougli 
the contrary was at one time maintained by the text writers cited witli apparent 
approval by the Privy Council It was so held by a Full Bench of the Madras 


(1) Ventigopala v. Bamanadlum 37 M 
468 ^( 460 ^. 

(8) Jai Ram v. Shea Shmker, 9 I.O. (0) 
406 (409). 

(4) Bal Krishna v. J^nardhan, 6 Bom. L 
R. 649. 

(6) Sasi Bhushun y . Tara Laly 22 C. 494 
(496); Sheopal 8mgh v. Basant Singh. 22 O.C. 
248 ; 8 r, O 9il. 

(6) Mit 1.1.27. 

(7) Baehoo v Mankorebaiy 29 B. 51 (61, 
62) affirmed O. A. al B. 37a P.C. 


W Ib. 

(9) Baja Haai v TewarVy 8. W. K. 15 
(20), Stidanund v. Soorjo 11 W. R. 4a6; Baba 
V. Timmay 7 M 357 F B.: Shih Dayce y.Door- 
ga 4 N. W P H. C. R (>3 (70); 

Nand Bam v. Mangal Sen 31 A 353. 

(10) 2 Str. H. L 43 (). 441 : 1 W. Maon. 

a cited in Oopee Krist v. (l ungapnrsnud 6 M 
I. A. 63 (76 77) In Svndanafid v. BonomaU 
lee 1 Marsh 330 the father was held to possess 
unrestricted power of alienation of ancestral 
moveables. 



592 


THE HINDU CODE. 


[ 8 . 116 


High Court who summed up the result of their examination of the textual 
passage as follows : “The effect of the several passages taken together is that, 
while the ownership of the son is recognized in all property, whether the self- 
acquired property of his father or ancestral, the father lias power to dispose at 
his pleasure, of his self-accpiiicd moveables I and witli a consent, which his son 
must give, of his self-acquired imnun ebles, lie lias the power to dispose of an- 
cestral moveables for puriioses inculcated by sacred texts, and of all property 
for indispensable acts of duty ; but the son may interdict him if he applies 
ancestral wealth, whether moveable or immoveable, to purposes other than those 
sanctioned.” 

1305. Burden of proof. — Where the creditor proves that the debt was 
incurred by the father the son is prnna facte liable by reason of his 
pious obligation to discharge his father’s debts and it is then upon him 
to prove that the debt was such tor which he could not be made 
legally liable. (2) i n this respect a distinction is to be made between a 
suit to recover the fathers debts aiul one to enforce a mortgage or any other 
transfer effected by him Tlie two cases stand on quite a different footing, 
since in an ordinary money suit instituted b> the creditor to recover his debt 
advanced to the fatlier, the creditor may rest his case on the pious obligation 
of the son. But the case is different wlierc the father has charged or alienated 
the joint estate for a debt of his own. In such a case, as already seen, the ques- 
tion of burden of proof depends upon wlicther the property has or lias not pass- 
ed out of the family. If it has, then he who sues to recover it must impeach the 
transfer, otherwise he cannot recover. If it is still in the family and the 
creditor sues to enforce the charge it is upon him to show that the debt was 
such as entitled the father to charge the interest of his son with his own. 

1306. The Jiabitity to pay a debt involves a liability 
to pay interest. In the case of the son the liability is un- 
doubted, but in the case of the grandson, the text provides 

Brihaspati : — The father’s debt on being proved must be paid by the sons as if 
it were their own ; the grandfather’s debt must be paid by his son’s son withoit iutereet ; 
but the son of grandson need not pay it at all. (^) 

It has been lield that this provision does not affect secured debts which 
are payable out of the property. And the rule was no doubt literally 
enforced in a case decided in 1865 in wliich the grandson was held liable 
to pay his grandfather’s debt without interest, independently of any inherited 
assets but this iir!(]ualified liability was removed by a local act passed in the 
following year. (®) 

In another case a decree for mesne profits obtained against the father 
and the grandfather was sought to be execute j against the grandson who claimed 
exemption from payment of interest on the strength of Hindu Law, but the 


Liability to pay 
Interest. 

as follows : — 


(1) Baba v. Timma, 7 M. 357 (362) F. B 

(2) Eamasami v. Ulagamtha. 22 M. 49 P. 
B. Natht ni v. Baijmth, (1917) Pat. L. J. 
212 ; 39 I. C. 862. 

(3) JegiDas v (Janga Bnm, 21 0. W. N. 
967 P. 0 ; 42 I. C. 791 P. C. 

(4) Lachmcen v, Khunnulal^ 19 A 26; 
Saundanappa. v. Shivbaaava 31 B. 364. 

(6) Brihaepafci XI *49 ; 83 8. B. E. 


329. 

(6) Lachnim v. KhunnuM, 19 A. 26 F 
B. 2 Gour’s Law of Transfer (4th Kdd §| 
2208, 1426. 

(7) Narcismharaa v. Atdai 2 B. F. 0. 
R. 61. 

(8) Hindu Heirs* Relief Act Bom Act 
VII of 18Ce (printea in 9 B. H. 0. B, (App) 
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court appears to have conceded the rule, though it held tlie grandson liable on 
the ground that the decr( e he Iiad to satisfy was passed for the wrongful act of 
both, (f) 

It may perhaps be added that the Mindu I -aw [)rescribes a rule of 
liability independent ot tlie assets, and now that it has iu^en limited to assets, 
there is no reason why a further limitation detached from tlie context should 
be sanctioned to limit tlie liability of tlic grandson. 

1307. Position of the assignee. -Assuming tJiat the father’s debt was 
irrecoverable out of the son by reason of its illegality or immorality, the next 
question that arises is what is the position of the assignee of the debt or of 
the decree passed against the fatlier. lias he any eciuity su])erior to that of 
the son ? The question was considered by the I’rn^y Chnincil who have lield 
that the assignee of the debt oi of the money decree is bound to enquire as to 
the character of the fathers lial)ility and that lie must be deemed to liave liad 
notice of the illegality or immorality of the debt if he could have ascertained it 
by enquiry. Where howevcT the father mortgages the joint propeity for such 
debt whereupon a decree is passed, the pui chaser stands upon surer ground, for 
he need not then enquiri* tliat tlie property sold to him was lialde to 
satisfy the decree. But it is still open to the son to show that he had 
notice. (^1 In other words, the question about the equity hetueen the s(m and 
the father’s assignee depends not so much upon tlie nature' of the transaction, 
as upon his bona tides and notice. If the assignee is an assignee of the mere 
debt or decree and no property has passed out of tlie family to the purchaser, 
tlien the assignee takes subject to the same equity to which his assignor was 
subject. But if on the other liand, in pursuance of sucli a decree or otherwise 
by contract or sale, tlu* joint propeity had gone out of the family to a pur- 
chaser, then llu' son cannot lecover it from liim by mere proof that the 
consideration foi the iransfei was tainted ^\it}l illegality or immoraliU’ unless 
he further shews that the piirchasei liad taken ii in good faith and with 
notice, 

1308. Limitation. -Idn* limitation for a suit against the son for recovery 
of an unsecured debt of his father is six years fr(»in the datt' of the accrual of 
cause of action against tlu' son, whicli was at one time held to be the fathers 
death, but it has been since pointed out that tlu' cause of action against the 
son is not difTerent from that against the father, and that the cause of action 
against one is consequently tire cause of action against the other. 1^) This may 
be the death of the father, liul it is not invariably so where for instance, the 
father as agent of his employer, withdrew money from the chest of his princi- 
pal from time to time and ])laced it in the chest of his own estate, doing so up 
to the day of his death and there was no adiiistment of aecoiints. In a suit for 
the sums so withdrawn by the princijxil against the son and grandson, limita- 
tion was held to start from the death of tlie fatlier and the periotl of limitation 


U) Bam Deo \\ Oopi, 10 C. W. N. ;iS:J , 
18 I. C. 341). 

(2) Muddun Thakur v Kantix) Loll, 30 C. 
589 P. 0; Qirdharee Lallv, Kanioo Loll, 14 
B. L. B. 187 P. C ■ Sura} Bansi v. Skeo 
Perahad, 5 0. 148 P. C. explained in Mohnbir 
V. Ba$deo 6 A. 234 (289) ; Mahnraj Singh v 
Balwant Singh, 28 A. 608 (619, 628. 629). 

(8) Jannuk v. Baghmandan (1861) B. 8. 
D. A. 218 ; Uaharaj Singh r. Balwnnt Singh 
28 A. 608 (629) 

(4) Mahabir v. Baaudeo, 6 A. 284 (240, 

G. H. C.— 54 


211) : Mchnraj Singh \ Balwant Singh. 28 
A 608 (62.i) 

(5, Niiraingh \,Lalji 23 A 206 : Maharaj 
Singh v. Bolii'ant Sinifh A 508 (616) 
(afifirnied on a different point 0. A. Balwant 
Smghv. Clancy A. 206 P. C.) following 
Natasayynn v. Ponna.sami 16 M. 99; Jlaviayya 
V Venkataratnam 17 M. 122. 

(6) Bamosomi v. Vlaganalha 22 M. 49 
P. B.; Mallesam v. Jvgala, 23 M. 292 (29T) 
F. B 
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was held to be 6 years as prescribed in Art. 120 of tlie Limitation Act. (1) The 
same view was taken by a I'lill Bench of the Calcutta High Court wlio had to 
decide tlie question whether a suit against the son on a mortgage effected by the 
father for a debt not binding on the family was governed by Art 120 or Art. 132. 
Tt was held that as the mortgage was not binding on the son who was however 
only liable because of his pious obligation, the suit against him was subject to 
Art. 120 winch allowed tlie creditor six years from the date when the cause of 
action accrues. 02) Now this may accrue either (/) — when the debt incurred by 
tlie father matures, (//^ — when the creditor after exhausting his remedies against 
the father, finds tliat tlie de[)t or a portion thereof is still unsatisfied, or (Hi ) — 
the date of tin' death of the father. The Full Bench refused to decide the ter- 
minus a quo but in an earlier case limitation was held to run from the first of 
these dates. 

\r7. (1) The son’s liability to pav his father’s debt is 

Son’s liability limit- limited to the assets inherited by him from his 
ed to inherited father 
Assets • 

(2) His separate property is exempt from payment of such 
debt. 

(3) The son in this section includes a .grandson. 

Synopsis. 

fl) Limits of sons liabihty T309). assets T3l0). 

(2) Liability confined to inherited 

1309. Analogous Law.-— It is now settled that the son s liability to pay his 
fatlier’s debt is limited to the estaie inherited by him from his father or to his 
succeeding to the joint estate in whicli he and his father were co-parceners. It is 
however, immaterial whether the estate inherited from his father was the latter’s 
ancestral or self-acquired property. As observed by the Privy Council, the 
freedom of the son trom the oidigation to discharge the father’s debt has, 
respect not to the nature of the estate, w’hether ancestral or acquired, by 
the creator of the debt.” Consequently, unless he can show that the debt for 
wliich he is made liable was incurred by the father for illegal or immoral 
purposes, he cannot escape liability from payment to the extent of the joint 
property he has received by survivorship, or of any other property which he 
may have inherited from his fatlier. 

The same liability and to the same extent extends to the grandson. 

1310. Inherited assets. — llie inherited assets in the hands of the son 
which istlie measure of the latter’s liability means all the joint property includ- 
ing the son’s interest therein and not merely the father’s interest or his 
separate or self-acquired property. 


(1) Oirraj Singh v. Eaghuhir, 8 T, A 429 6 M. I A. 893 (421) 

following Chand Mai v Kalyan Mai, (1866> (6) Ponnappo,\\ Pappuvayyanga^'t i M. 1; 

P.B. 96; Kalee Kishen v. Juggat Tara, 2 B L SIteo Prashad v. Jung Bahadur, 9 C. 189 ; the 
B. 189; Brindaban \ . Jamna, 25 A 55. same rule applies to impartibld eetataa the 

(2) Brijnondan v Bidyo Prasad, 42 C heir being liable to pay the previous holder's 

1068 (1098) F B. debts* Muitayan v. Bangili L, B. 9 I. A. 198 

(8) Sarja Prasad v. Golab Chand, 27 0.762. reversing 8 M, 670 ; Sivagwi y, Tiruvsngadaf 
(4) Hunocinan Persaud v. Mt. Babooee, 7 M. 339, 
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Hot liable after 113 * The son is not liable to pay his 

separation. father’s debts incurred after his separation. 

1311. Analogous Law. — On separation the son ceases to be a member of 
the joint family, and as his liability depends upon receipt of assets after the debt, 
it follows that the son who has already received his heritage can no longer be 
compelled to discliarge his pious obligation in respect of debts incurred by 
the father after his sepAration. 1^) He is however liable for debts incurred 
before partition. 

The son will, of course, be liable if the partition was unreal and made 
with intent to defeat the father’s creditors. 

When the son is US)- (1) The father’s debt is not a 

personally liable charj^e upon the inheritance. 

(2) But as heir, the son becomes personally liable to pay 
the father’s debt if he has alienated the inherited property, 
otherwise than in due course of administration, with the inten- 
tion of avoidin{4 his liability- 

Synopsis. 

(ij Father s debt not a ebarga on death d313j . 

the inheritance (1312j. Cause of action against the bon 

(2) Pious obligation of son on fat her\<‘ when arises (1314-1315). 

1312. Analogous Law. — The pnnciple underlying lliis section is obvious 
and has been enacted as S. 2 of the ilombay Hindu Heirs Relief Act, 1866 
and S. 53 of the Code of Civil Procedure and is enunciated in several 
cases. 

The creditor’s remedy against the son and heir is supplementary to that 
he may have against his transfen e. 

The son or heir is only personally liable if he is guilty of fraud. If the 
heir has in due course of administration disposed of the father’s property, his 
liability is at an end. Such may be the case where the debts exceeded the assets 
which are utilized to discharge some of the father’s liabilities. 

1313. Sons liable on father’s death. — Tlie son’s liability arising out of 
his pious obligation to pay his father’s debts only arises on his father’s death. 
This is now settled by tlie Privy Council who say : “ While the fatl^er, how- 
ever, remains in life, the attempt to affect the son’s and grandson’s shares of the 
property in respect merely of their pious obligation Lo pay off their father’s 
debts and not in respect of the debt having been truly incurred for the interest 
of the estate itself, must fail ; and the simplest of all reasons may be assigned 
for this, namely, that before the father’s death he may pay off the debt, or 
after his death there may be ample personal estate belonging to the fatlier 
himself out of which tJie debt may be discharged 


(1) Kulada Prasad v. Haripada, 40 C. 407. 

(2) Ramachandra v- Kandayya 24 M. 666; 
Kameswarama v. Venkata, 8S M. 1120. 

(8) Krishnasami v. Rantasami, 22 M. 619» 
1 Gotiir*8 Law of Transfer (4th Ed) §§ 882- 
888 , 

(4) Bom. Act, VII of 1866, printed n 2 B. 
H. 0. R (App ) 418. 

(6) Act V of 1908. 

(6) Zuiburdusi v. Indurmun Agra (F.B.) 
6.6 (1908 Reprint) 71; UnnopHwm v. Ounga a 
W. R. 296; Qreender v. Mackintosh 4 C. 897; 


Jamigatfam v. Parbhndas, 6 B. H C R. 116; 
Onanabhai v . St inivasa 1 M . H C H 84 

(7) S. 58 Transfer of Property Act. 

(8) Sahu Rani \ Bhup Sifigh, 89 A. 437 

(444) P. C’ Desai v. Narapanaswomy, 9 y . L. 
T. 449 9 I. C, 1028; Jai Narain v. Bajrong, 

6 O. L. J. 691; 48 I C. 914; contra Bamasami 
V. Ulaganatha., 22 M. 49 F. B. Chidamhafa v 
Koothaperumal , 27 M 826 : Khalilall v. 
Gohifid, 20 C. 828 (838) ; Badri Prasad v. 
MadanlaL 16 A. 76 F B.; Govitid v. Sakharam 
28 B. 888 overruled. 
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13141. Bui though the liability of the son arises on the father's death the 
cause ot action against the son is not independent of tlie father and a decree 
against the latter may be executed against the former out of the property 
which he has inherited from him or iiis grandfatlier, it being open to him to 
raise any objection or defence in sucli proceedings wliich he might have 
raised in a separate suit. 1^) This procedure is now sanctioned by the Code of 
1908, prior to which the courts were divided on the competency of the creditor 
to execute against the son a money decree obtained against the father if he be 
dead before the issue ol execution. In the view of the Allahabad and Madras^®) 
High Courts, the ancestral property in the hands of tlie son or the grandson 
could not be seized in execution of a decree against the father even to the 
extent of the father s interest therein if the father died before the attachments^) 
and the only remedy of tJie decree-holder was to institute a regular suit 
against the son or giandson. According to some cases of the Calcutta (^) and 
Bombay [^) courts however, tliere was no necessity foi a regular suit even if 
the fatlier died after the decree hut beforce the attachment, and this view lias 
now been confirmed even by the legislature', 

1315. It is immaterial wliether the decree against tlie father or the manager 
is a money c;r a mortgage decree, since a mortgage decree is executable against 
a successor of the judgment debtor even when he holds the property by sur- 
vivorship under the "Mitaksl^ara law, without liringing a suit for declaration 
that the property in liis hands is liable to be sold in execution of the mortgage 
decree, fi is open to the successor to take the very defences in execution 
proceedings wliicii he might take in a separate suit. 

But the same rule cannot be extended to other co'parceners who succeed to 
the judgment d(‘[)toi s estate by sur\'i\'orship, (t^) noi even to the sons where 
the decree is limited to the pi'rsonal assets of liie father. 

Heir’s liability to 120 - (D Thc clcbtS ot d puTSOn llUlSt 

pay predecessor’s h(j paid by tile heir who inherits his estate to 
^ ’ l-bc extent ol his inheritance. 

(2) The heir to an impartible estate is liable to pay all 
llie lawtul debts ot his predecessor out of thc estate. 

(3) Thc widow is liable to pay her husband's debts which 
she may pay even though barred by time. 

(4) The rule stated in clause (1) applies equally to donees to 
the extent provided m Ss. 127 and 12X of the Transfer of Pro- 
perty Act. 


(1) Ss. 47 (1) and 53 C. P.C. 

(2) Ravi Verma v. Narayo.na 5 M 22:; : 
Venkatarama v. Smihi 13 M. ‘2()5; Thirmcn 
kata V. Muihu Aiyar, 14 M. L T. 431. 

(3) Jaejamaih \.Sita Ram U A 302; 
Lachmi Naram v. Kunji Lai, 16 A. 449 ; 
Dharornsingh v Aiigan Singh, 21 A 30. 

(4) Lachmi Narain v. Kunji Lai, 16 A. 
449 ; Sivagiri v Tirnvengadu 7 U, 339 
Peary Lai v. Chandi Charon. H 0. W N. 163, 
^ (6) Chandra v. Selakchand :i0 C. 642 
F. B. Amarchandra v. 8eba.k Ohond, 34 


t. 042 contra Jugalal v Audh Behari, 6 
OWN. 223; Parmeshri \. Debt ,6 0.0. 101 

(6) B. 58. C. P. C. 

(7) Umed v. Goman, 20 B 386; Sakarlal 
V. Parvotibai, 26 B. 283. 

(H) Chandra v. Sebagehottd, 30 C. 642 P. 
B. Chandra Praaad v. Sham Koer, 38 o! 
67b; Karamsingh v. Bkvpsingh, 27 A, 16 F. 
B. Kuriyoli v. Mayan 7 M. 266; Bhogavatu^ 
lu V. Yeloswarpu, '.i M. L. T. 481; 9 I. 0. 648. 

(9) Janeiidra Nath v. Nebaloo, 32 A. 404. 

(10) Kalyan v. Bhawani, 9 I. C. 631, 
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Synopsis. 

(1) Liability of heir to pay doJds of kmicDui (l3l8j. 

predccesaor (I316j (4; Liahiliti/ of other heirs (^1320). 

(2) Liability of holder of imparti- (5J Liability of donees tor debts of 

ble estate (l3l7j. donor (1321). 

(3) Liability of widow for debts of 

1316. Analogous Law. -It is a wcil known priticii)!^ of c(]iiity that Jie 
who receives tlie heneftt must also heai the Inirden. And under Hindu Law the 
heir is e.xpressly made liable for the debts of his predecessf)r (l) as declared in 
the following texts : — 

Narad;-- 17. A sonless widow, and one who h<iH*beeu enjoined by her dying husband 
to pay bis detts mast p.iy it -or (it must be p.iid) by him wiio inherits the estate (For) 
the liability for the debts goes together with the right of succession 

Vishnu; — A widowed woman who has no son is bound to pay the debt of her husband, 
if be has comniiseioned bar to do so on his deathbed, or if his property has escheated to her. 
If the IS unfit to take the estate, her husband's debt must be re paid by those who have 
inherited the estate. The property and the liabilities go together a) 

Yajoavalkya .'~He who has received the estate or the wife of the deceased should be 
made to pay his debts, (^r failing either, the ^on who ha.s net received an inheritance. In 
the case of a sonloss deceased those who t^ke the heritage should be made to pay 

1317. Impartible estate. — It is now settled that an impartible estate can- 

not be llie subject ot co-parcenary riglits of succession by 

Cl. (2). 

sur vi N'orship. d'lie holder lor the time being is its 
absolute owner, and in this respect he occupies the same 
position in regard to (ns estate as the Dayabhag father does in regard to 
his co-parcenary estate. On tiiedeatli of both, the heir (becomes lialde to pay 
all his debts irrespecti\e ol iheii oiigin and purpose if tliey are within time. 
The successor of an impartitde holder is his lieir, and as such, lie takes the 
estate subject to Ins iiecuniary obligations LeUseeii liim and his successor 
there is the privily of estate, and as such the heir is liable to pay the holder’s 
debts which could have been recoxeretl oiu of Ins estate if he were alive. As 
between the sons ol a Zemindar, his impaitible estate and his other properly 
not lieing regalia, wliich is partilde, should contribute in proportion to their 
value to the discharge of his debt. 

1318. Husband’s debts.— Tl 1 C widow IS undei the same pious obligation 

to pay liei husband’s debts as the son is to pay those of his 
(8). fatlier. But her liability is even greater since she is bound 

to pay his debts whether immoral or illegal, if the creditor 
was not an accessory, and she is entitled though not bound to pay them even if 
they be (marred by time. As in the case of the son so in her case the obliga- 
tion arises only on the deatli of her luisband. Any payment made by her 
during his life-time would be a voluntary payment and will not support an 
alienation of her husband’s estate w'liich she inherits on his death. The 

(1) Karimiiddin v. Oobind, 8l A. 497 (606) 121 ; Kaloppa v, Akha^pa S M. L. T. 397 ; 

P. C GonixA J ugrdal v. Andh Behari, 6 C.W N. 223; 

(3) Narad 1*17 : 83 S B.E. 46, 47 Kali Krishna v. BagJumoth, 31 C. 224 proceed 

(3) Vishnu VI- 29 oil the principle of survivorship which is 

(4) Yaj II-61 iMandlik) p. 206, no longer correct. 

(6) Bama Boo v. Bajah of Piitnpur, 41 (7) Kalappa v. Ahhappa S M. L. T. 297. 

M.778 P. 0 approving Bachoo v. Manfcorc (H) Dimgarasami v Babatgasami 24 M. 613. 

Bait 29 B. 61 (6S). ('. ) Bhagivat v. Mivratii, 39 B. 113. 

[6) Barn Bas v. Vria Behari, 6 C. W. N. (10) Himmai v Bhawani, 30 A. 862. 

879; Shyamlal v. Bijay J/uraiW, (1317) Pat, (11) Bimmat v. Bhawmii^ 80 A. 862. 
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widow inherits her husband’s estate after payment of her husband’s debts. 
All debts which would bind the husband personally are necessarily binding upon 
the widow in respect of all the assets which have come to her hands as his 
legal representative. debt incurred by a person as surety is binding as a 
family-debt upon his undivided son, and a fortiori his wife cannot impugn 
such debt. Where tlierefore, in execution of a decree obtained by the creditor 
against his debtor in respect of an obligation incurred by the latter as surety, 
the decree-holder attaclied a house and brought it himself in court auction 
and applied to be placed in possession and the debtor s representative, the 
widow claimed, tliat she liad a right of residence and that she should not be 
ejected, it was held that the widow had no right to residence in priority to the 
rigJit of iier husband’s creditors to be paid out of assets and to realize their 
dues out of the estate if not paid, and that llie surety debt was a family-debt 
wJiich would bind the widow and defeat her ri^ht of maintenance including her 
light of residtnce. ^1) The husliand’s debts recoverable from his widow may 
be set off against any debt due to her. (2) 

1319. The trade didits properly incurred by a Hindu widow on the credit 
of the assets of the business to which she lias succeeded as the heiress of her 
deceased husband are recoverable after her deatli out of tlie assets of the busi- 
ness as against the reversioners wlio succeed thereto, even in the absence of 
a specific cliarge. 

1320. Other heirs.— A Hindu inheriiing iiroperty from his mother is 
liable for debts to the extent of the property inherited. 

1321. Liability of donees . — The principle that the iieir is liable to pay 

Ql (ij his predecessor’s debts is recognized in S. 126 of the 

Transfer of Property Act which enacts as follows : — 

S. 128. S^ubjeot to the provisions of S 127 wbero a gift consists of the donor’s 
whole property the donee is personally liable for all the debts due by 
Universal donee- the donor at the time of the gift to the extent of the property 
comprised therein, 

S. 127 enacts that where the gift is burdened by an obligation 
the donee can take nothing by the gift unless he accepts it fully. Where 
however, a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to accept 
one of them and refuse the others, although the former may be beneficial and 
the latter onerous. 

A donee not competent to contract and accepting property burdened 
by an obligation is not bound by liis acceptance. But if, after becoming 
competent to contract and being aw^are of the obligation, he retains the property 
given he becomes so bound. 

But this does not mean that the gift is not complete the moment 
it is accepted. All it means is that the minor on attaining majority, is 
privileged to disaffirm his acceptance, if he finds it too onerous. Consequently 
where the minor dies before attaining his majority the gift remains, though his 
personal privilege is gone. These provisions do not of their own force apply 
to Hindus, but they enact an equitable rule winch is entirely consonant with 
Hindu Law. So where the testator devised the whole of his property to his 


(1) Jayonti v. Mangnmma, 27 M. 
Bhagwanti v. Macdonald d Go, (1909) P. W. 
R. 152. 

(2) Gfish t hunder v. Dabea, 1 W. K. 
Mis) 24. 


(3) Snkrabhni v. Mangcmkd, 26 B. 206. 

(4) Biehen Dags v. Sirdar Dial SiMh 
(1873) P. B. 9. 

(5) Subramania v. SUJMt 20 M. 147. 
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daughters-in-law, whose husbands, his sons, had predeceased him, the tes- 
tator’s creditors sued them for recovery of his debt and the donees pleaded that 
they were not liable as they were not the testator’s lieirs, but the court held 
them liable as the testator’s legal representatives t() the extent of the value of 
the testator’s estate. (1) 

121 . Where the manaj^cr or the heir contracts a debt or 
transfers property for consideration, alleging 
the existence of justifying necessity or benefit, 
it wilt as between the creditor or the trans- 
feree on the one part, and the manager or the heir and other 
persons (if any) affected by the debt or the transfer, on the 
other part, be deemed to have existed, if the creditor or trans- 
feree as the case may be, after using reasonable care to ascer- 
tain the existence of such circumstances, has acted in good 
faith. 

The same rule extends to the father contracting a debt 
or transferring property in consideration of an antecedent debt. 

Tllustratmis 

{a) A, the manager, represents to that the joint family prDperty was proolaimed 
for sale for non-payment of revenue. B enquires and learns that it is so. He advances 
money to A. B sues A and the other members for his debt when it appeared that A had 
deceived B. B, however, shows that he had made independent enquiries which corroborated 
.4*3 statement. B may recover on the basis of 4’.s sbateir ont which binds the family. 

(6) A, tk Hindu widow, whoso husband has left collateral heirs alleging that the 
property held by her as such is insufficient for her maintenance, agrees for purposes neither 
religious nor oharitable, to sell a field, part of such property, to B, B satisfies himself by 
reasonable enquiry that the income of of the propeity is insufficient for .I’s maintenance 
and that the sale of the field is necessary, and, acting in good faith, buys the field from ^l. 
As between B on the one part, A and the collateral theirs on the other prrt, a necessity for 
the a lie shall be deemed to hive existed 

Synopsis. 

(1) Bona fide transactions with (1^27). 

manager protected (\222), (6j Value of recitah {\22%) 

(2) Title of creditor or ahenee (1323,). (?) Value of attcstcitiofi (l329j. 

(ij Necessity for enquiry fl324j- (8) Quantum of evidence necessary 

( 4 ) Nature and extent of enqutrx to support justifying nccessitij 

(1325-1326;. (1330. 

( 5 ) Notice of facts, what constitutes (9) Excessive alienations (l33lj. 
1822. Analogous Law.— 'This section is adapted from S. 38 of the Tfliis- 

fer of Property Act Illustration (b) is the illustiation appended to that 
section, which however, by reason of S. 2, last clause, does not of its own force 
apply to Hindus, though it enacts a rule which the Privy Council enunciated 
as a part of Hindu Law in the following words:— “ The power of the manager 
of an infant heir to charge an estate not his own, is under the Hindu Law a 
limited and qualified power. It can only i>e exercised rightly in case of need, 
or for the benefit of the estate But where, in the particular instance, the 
charge is one that a prudent owner would make in order to benefit the estate, 
the bona fide lender is not affected by the precedent mismanagement of the 
estate. The actual pressure on the estate, the danger to be averted, or the 


(1) GulatA V. Asa Bam, (1881) A W. N. 60. 
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benefit to be conferred upon it, in the particular instance, is the thing to be 
regarded. But of course, if that danger arises or has arisen from any miscon- 
duct to wliicli the lender is or has [)een a party, be cannot take advantage of 
his own wrong, to supi)ort a charge in his own favour against the heir, ground- 
ed on a necessity wliich his wrong has helped to cause. Therefore, the lender 
in this case unless he is shown to have acted mala fide will not be affected, 
though it be shown that, with t)etter management, the estate might liave been 
kept free trom debt. Their Lordships think that the lender is bound to enquire 
into the necessities for the loan, and to satisfy liimself as well as he can, with 
reference to the parties with whom he is dealing, that the manager is acting 
in tlie particular instance for the beneftt of the estate. But they think that if 
he does so inquire, and acts honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition precedent tothe validity of 
his charge, and they do not think that undei such circumstances, he is bound 
to see to the application of the money* It is obvious that money to be secured on 
any estate is likely to l)e olaained on easier terms than a loan which rests on 
mere personal security, and that, therefore, tlie mere creation of a charge for 
a proper debt cannot be viewed as improvident management : tlie purposes for 
which a loan is wanted are often future, as respects the actual application, 
and a lender can rarely have, unless he enters on the managenv nt, the means 
of controlling and rightly directing the actual application. Their Lordships 
do not think that a bona fide creditor should suffer wlien he has acted honestly 
and with due caution but is himself deceived.’’ (^) 

1323. Creditors or alienee’s title. — Tlie creditor or alienee dealing 
with the manager of a joint family knows that he is dealing with its repre- 
sentative whose authority to charge the joint property is limited. Consequently, 
if lie advances money without enquiiy into the puri)ose of tlie loan he takes 
the risk. If his loan was in fac:t advanced for a purpose binding on the joint 
family, then lie of course, runs no risk. But if, on the other liand, the manager 
had falsely pledged the credit of the family, then the cieditor can recover 
nothing be 5 ^ond wliat represents l!ie manager’s interest in the joint property, 
for the manager being tlie immediate parly to the contract, cannot repudiate 
his own liability. I'or llie same reason, where he chooses to deal with all ihe 
members of the joint family, then they are all fiound and the question of 
enquiry is immaterial. 

1324. Inquiry is only necessary when the creditor deals with the manager 

as sucli, and he is anxious to safeguard his interests against 
Necessity for en- tlie manager’s misrepresentation as to the necessity for 
the loan. It may be that the object of the loan is legal 
[)ut it does not thence follow that the loan itself was 
necessary. For it is not thereby necessary that the loan should be fora lawful 
purpose. It is perhaps even more necessary that it sliould be necessary. This 
was emphasized by the Privy Council in the passage already cited from the 
leading case, in which they observed: “ The actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred uiDon it in the particular 
instance, is the thing to be regarded (2) In other words, the manager is not 
entitled to borrow money for a lawful purpose, but only if it is necessary. In 
what circumstances it is so necessary must depend ui)on the circumstances of 
each case. The income received from the estate, its normal expenditure and 

(1) Huiwoman Persaud v. Mt, BabooeCt 6 (2) Hunooman Persaud v. Mt, Bahoo$$, 6 

M. I. A. 898 (^28, i24.) M. 1. A. 898 (428). 
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the savings made are all matters winch a prudent lender is bound to enquire 
about. It he does so enquire and finds that the manager has been mismanag- 
ing the estate, and that with better management the loan might liave been 
wholly unnecessary, he is on that account to refuse the loan, even it it is 
justified by the pressure of the moment. It will thus be seen that as a measure 
of caution it is ahv^ays prudent to enquire, and tlie lender wlio omits this pre- 
caution, hazards liis money which he may never see again. 

1325. Nature and extent of Inquiry. —Assuming however, tliat the lender 
does inquire, the next, question that arises is wliat should be the nature and 
extent of the inquiry. It is obvious that, such inquiry must he made from one 
who is in a position to know. It is equally obvious that it must be made from 
an independent source, and not from one who is interested in upholding the 
manager. The question must of course, depend upon the facts of each case, 
the nature of tlio necessity, and the avenues of information available to the 
lender. He is not bound to sit in a star chamber but at the same time he 
owes a duty to himself and to his absent obligors whose estate he seeks to 
bind, that he should conduct his inquiry in a prudent and business-like way. 

1826. Where the joint family comprises adult members, common prudence 
dictates that he should consult them all oi at least such as are accessible to 
him. If some of them be minors, their guardians should he consulted. If the 
borrower is tlie widow, iier reversioners are the persons to inquire from ; if the 
father, the sons should be consulted. In short, the lender must take pains to 
consult those whose interest would be affected by liis act. Where all co-parce- 
ners advise the loan tile creditoi need not do moie. His difficulty only arises 
when any or some of them are minors. He has tlien lo be more circumspect. 
He must inquire into tlie purpose of the loan. If, for instance, any amount is 
due from the joint family for purposes meiuioned in .S. 96 or *^^7, oi from the 
father for his antecedent loan, it is his duty to inquite tr»)m those best qualified 
to supply him with corret't information. W 

1327, In tl lis ctinnection it is well to note that the lender is deemed u> have 

notice ot a fact not only when he actually knows that 
Notice presumed fact, hui also “ when bin forvilful abstention from an 
inquiry or searcli which lie ought to liave made, or gross 
negligence, he would have kn<n\n ii. or vhen information of the fact is given 
to, or obtained by his agent undei circumstance's mentioned m the Indian Con- 
tract Act, 1878, S. 229. ” («) 

1328. Value of recitals. — The results ot the imjuny are often recited in 
the lender’s security. The question arises what evidentiary value have tliese 
recitals. In the leading Privy Council case it was said : “ that tl>e representa* 
tions by the manager accompanying the loan as pan of the res acstar and as 
the contemporaneous declarations of an agent, though not actually selected by 
the principal, have lieen held to lie evidence against the heir. ” {‘h Put 
though admissible, they are not of themselves without other independint 
evidence, when available, sufficient to constitute pioof of tln ir Irutli, though 
when other evidence has, through lapse of time, become unobtainable, then 
they would be sufficient proof of the fact they state The true value of recitals 
has been explained by the Privy Council with refers nee to a deed executed 
by a widow, to be as follows : ‘'in general terms the facts recited would 

(1) See the aubjeot discuaeed in I Oour’s 'I'ruBts Act. 

Law of Transfer (4th Ed )§§ GS‘2,08h. (;i) Hunooman Persaud v Mt. Babooee, G 

(a) S. 8 Transfer of Property Act, and ib-, M. I. a. 893 (419, 420). 

G. C.— -55 
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establish tlie necessity alleged, but it is well established that such recitals 
cannot by themselves l>e relied upon for the purpose of proving the asser- 
tions of fact which they contain. Indeed, it is obvious that if such proof 
were permitted, the rights of reversioners could always be defeated by the 
insertion of carefully prepared recitals. Under ordinary circumstances and 
apart from statute, recitals in deeds can only Ih" evidence as between the 
paties to the conveyance and those who claim under them. But in such a 
case as the present tlicir Lordships do not think that that these recitals can 
be disregarded, nor, on tlic other hand, can any fixed and inflexible rule be 
laid down as to the proper weight which they are entitled to receive. If the 
deeds were challenged at the time or near the date of their execution, so that 
independent evidence would be availal)l(\ the recitals would deserv^e but slight 
consideration, and certainly sliould not he accepted as proof of the facts. But 
as time goes by, and all tlie original parties to lh(‘ transaction and all those 
who could have given evidence on the relevant points ha\e grown old or pass- 
ed away, a recital consistent with th(‘ probability and circumstances of the case 
assumes greater importance, and canneu legally be set aside ; for it should be 
rememl)ered that the actual proof of the necessitx wliicli justified the deed is not 
essential to its v^alidity. It is only necessary that a i epresentation should have 
been made to the I'uirchaser that such necessity existed, and that he should 
have acted honestly and made proper enquiry to satisfy himself of Its truth. 
The recital is clear evidence of the represenlatirni, and. if the circumstances 
are such as to justify a reasonable belief that an enquiry would leave confirm- 
ed its truth, then when pr<)()f of actual enquiry lias be(‘ome impossible, the 
recital, coupled with such circumstances, would be sufficient to support the 
deed. To hold otherwise would result in deciding tliat a title becomes weaker 
as it grows older, so that a transaction, iKu-fectly honest and legitimate when 
it took place, would nil: match’ b(‘ incapable ot iustification merely owing to 
the passage of time.”^^l 

And the contrary might be proved In calling lu the scribe or other 
attesting witnesses. 

1329 . Similarly, it is usual in this country to obtain the attestation of 
Attestation persons whom tlie ohlluee intends to hind by the deed. 

I>ut a different rule has come into voffue in accordance 
with the practice of the Enf,dish courts, wheie an attesting witness is not 
presumed to know anything of the contents of the deed and is not consequent- 
ly estopped by its recitals. ^1 1 his is a natural ))resumplion due to the hal)its 

of the people where the attesting witnesses ordinarily, know nothing of the 
deed, very contrary should be presumed ht^re when no one outside 

the Anglici^'ed Indians, would cv’cr dream af signing a deed without knowing 
all about it. In fact no df)cument is ever penned in this country whicli is not 
discussed by the scribe, the attesting witnesses and the junto of quidnuncs who 
surround such transactions. Plie presumption of law here sliould certainly 
be that the attesting witnesses knew its contents But as it is, the contrary 
has been laid down by English Judges who have presumed their own social 
habits as equally applicable to the people of India. However it is only a pre- 
sumption. ' 


(1) Banga C hmidra \ , Jngat Kishore, 44 C. 
m (196, 196) P. C. 

( 2 ) Jfunoowm PiTsaud Mt , Babooee , 


M I. A 898 (419, 420.) Hankishen v. 
PmAad, 42 0 876 (886, 887) P. C. ; Banga 
Chandra v. Jagat Kis}meAi C. 186 ( 199 ) 
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Qaantum of 
ovidence. 


1330. The quantum of evidence necessary to support the justifying neces- 
sity musL of course vary according to the circumstances 
of each case. As the Privy Council observed: “ It is 
obvious, however, that it might be unreasonable to require 
such proof from one not an original party, after a lapse of time and enjoyment 
and apparent aciiuiescence ; consequently, if, as is the case liere, as to part of 
the charge, it be created l)y substitution of a new security for an older one, 
where the consideration for the older one was an old precedent debt of an an- 
cestor not previously questioned, a presumption of the kind contended for by 
the appellant would be reasonable/’ (t) 


1331. Excessive alienation. — It has already been stated, and is so held by 
the Privy Council that, granted the legal necessity for a loan, it is more advan- 
tageous to borrow money on a moitgage than on parol, since money on mort- 
gage being l^etter secured ordinarily carries a lower rate of interest. Again even 
the raising of money on a mortgage might be an imprudent act if there is no 
prospect c»f Its rt^ij.iyment. In iliat rase a sale might l)C‘ jusiitied, though since 
sale is tiu' peimanent arumation oftlie joint proj^erly, only so much of it should 
be sold as would suffice to meet t!u‘ necessity. But this rule does not apply 
wliere the i xc' ss is small oi where tlie money leally recpiired cannot fitlu'rwise 
be rais('d.(2) 


Where a transfer by the manai^er is found to be 
Effect onttvaild \oid its effect upon the interest of the trans- 
transfer. feror is subject to the following rules • — 

II) Where the transfer was voluntarily made by the 
manager subject to the Mitaksh.ira law as applied in Behar, 
the United Provinces, Oudh and the Punjab, it is wholly void, 
subject however to such restitution and compensation to the 
transferee as the requirements of equity may demand. 

(2) Where however, in the provinces last mentioned, the 
transfer is involuntary, and in all othc' provinces whether it is 
voluntary or otherwise, on the transfer being found void against 
the joint family, the transferee is entitled to obtain his trans- 
feror’s interest therein. 

(.3) Without prejudice to the generality of the rule stated 
in clause 1, due regard will be had to the following facts. — 

(1) The representation made by the transferor as to the 
necessity of the sale. 

(2) The enquiries, if any, made by the purchaser into the 
same. 

(3) Improvements made by him. 

(4) The fact that unconditional rescission of the sale will 
benefit the transferoi'. 

(1) BanooniAH Persaiid v Mt Babooee, (2) Luchnuedhur Bt{bal Ah, dVi/ . R. lb. 
Q M. l.A. 828 U90). 
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(5) Collusion between the transferor and his co-parceners. 

(6) Acquiescence and delay in challenging the sale. 

Synopsis. 

il) Effect of invalid transfer ( 13 ^ 2 ): Different equities in voluntary 

( 2 ) Differences bchceen the courts and involuntary transfers 

( 1333 ). ( 1334 - 1336 ). 

1332, Analogous Law. — It lias aheady Iv.vn s'"t‘ii that the right of 
transfer of co-parcenary interest is variously interpret d by the Indian courts 
and this variation is now recogni/z'd as si tuing tlio principle applicable to 
various localities. Tims in the Milakshara territory sulijecL to the jurisdiction 
of th^ courts of Calcutta, Patna, Allahaliad, Lucknow and Lahore, a co- 
parcenary interest is not transferable except with tlu' cons at of all the co- 
parceners, or in case of necessity, whih' it may he transtiTred for consideration 
in the Central Pro\’inc(‘S, Bombay and Madras, and in Bengal in the area 
subject to the Dayabliag law, it may iv* transfen. d even without consideration. 
But even in the former provinces though a co parcenary interest is not 
voluntarily transhiralile the purchaser is entitk'd to an equity whicli is 
stronger if lie is an auction purcliaser. 

1333, Consequently, w4iere the manager trauslers the joint property pur- 
porting to act on l ehalf of the co-parcenai\, the right wdiicli the purchaser 
acquires must necessarily depend upon the local law. If the transfer is made 
in Bengal, Bombay, Madias and the ("cntral Provinces, since there was 
nothing to prevent the transferor from conveying his co-parcenary interest, it 
will follow^ as a matter ol course, w'liatcver miglit be its effect upon the interest 
of the other co-parceners. But in the Upper Provinces w'here the transferor 
is incomp 'tent to con v(‘y his undivided interest, the interest which the pur- 
chaser takes must depend uiion his equity. 

1334, The equity must differ according to wiiethci the transfer is volun- 
tary or involuntary. As the Privy Council observed: But how’ever nice 

the distinction betw^een the rights ot a purchaser under a voluntary conveyance 
and those of a purchaser under an (execution sale may be, it is clear that a 
distinction may. and in some cases does, exist between them, Il is sufficient 
to instance the seizure and sale of a share in a trading partnership at the suit of 
a separate creditor of one of the partners. The partner could not himself have 
sold his share so as to introduce a stranger into the firm without the consent of 
his co-parceners, but the purchaser at the execution-sale acquires the interest 
sold, with the right to have the partnership accounts taken in order to ascertain 
and realiv:e its value. It seems to their Lordships that the same principle may, 
and ought to be applied to shau's in a joint and undivided Hindu estate ; and 
that it may be so applic'd without unduly interfering with the peculiar staiuh 
and rights of the co-parc'mers in sucli an (‘state, if the right of the purchaser 
at the execution-salf‘ be limited to that of compelling the partition, which his 
debtor might have cornpelb-d, had he b(U‘n so minded, before the alienation of 
his share took place.” (i) 1'his is the least that the auction purchaser is 
entitled to in any case. He may be entitled to more but never less. 

But the same equity may not be extended to the voluntary purchaser and 
it was so held by the Privy Council in an appeal from Lucknow, in a case 
wdiere the undivided uncle had sold to the purchaser his undivided share and 
interest in three villages jointly held by liim and his nepiiewsas members of a 

(1) Then Dyrd v. Jugdeep, 8 C. 11)8 (200) P. C. (a case froxn Oya). 
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joint family for his own personal benefit without the consent of the nephews 
and without legal necessity. The nephew sued for cancellation of the sale, 
which the trial judge refused, but the other courts in India decreed. On appeal 
to the Privy Council it was contended that the purchaser was entitled to an 
equitable charge in his favour for the consideration of Rs. 10,000 paid to the 
uncle. But the Privy Council held that since the death of the uncle, his 
share passed by survivorship to the nephew, and there was no pious obligation 
upon the latter to pay the debts of the former, and since tJie uncle was dead 
and could not profit by his nephew’s action, the purcliasr had no equity which 
he could enforce on the death of lus vendor. ‘*Il might have been quite consis- 
tent with equitable principles to refuse lo Zalim, (the unclej restitution of the 
interest which he sold, except on condition t)t its being made at once available for 
repayment of the price which he recei\'ed. But the respondent '"tJie nepliew; is 
not affected l)y any equity of tiiat kind. He took in his own right by survivor- 
sliip and is not liable for the personal def)LS and obligations of his uncle Zalim> 
and it appears to their Lordshii)s, tliat an equity, which might liave been 
enforced against Zalim’s interest wliilst li existed, cannot be made to affect 
that interest when it has i^assed to a surviving co-parcener, except by repealing 
the rule of the Mitakshata hu\.’ 

1338. But if in such a case the purchaser had taken time by the forelock 
and attached the uncle’s interest while he was alive, then the purchaser would 
liave acquired an equity which he lost l>y the death of liis transferor. The 
case, again, would have been different if tlie iinck' had professed to transfer for 
legal necessity and the purchaser had purchased the property after due inquiry 
thereinto. So again, his cast; would have been belter if his transferor had lieer. 
the father in which case the pious obligation of the son to discharge his father’s 
liability would have gi\'en the purchaser a stronger claim, hh y-Jui this obliga- 
tion cannot avail the purchaser during the fathers life-iime, or on his death, if 
the claim for its enforcemeiu is barred by time. As Lord Shaw said ; “While 
the father, however, remains in life, ilie attempt It) affect the sons and grand- 
sons’ share in the pioperty in respect merely of tlieir [lious oliligation to 
pay off their father’s delits, and not in respect of the deIn having been truly 
incurred tor the interest of the estate itself, which the) wiili ilieir father jointly 
owm, that attemi)! must fail ; and the simplest of all reasons may be assigned 
for this, namely tliat before the father’s death lie may pay off the debt, or after 
his death there may be ample personal estate l'>elonging to tlje father himself 
out of which the debt may be discharged. In short, responsibility to meet the 
father’s debts is one thing, and tlie validity of a mortgage over the joint estate 
is quite another thing Accordingly, the case founded meiely upon pious 
obligation, and so strenuously argued before the Board tails in the present 
instance by reason of the fact that Bhup Singh (tlie father; w'ho contracted the 
debt, is still alive, and that there is a concurrent finding by both of th(* courts 
below to the effect that tin"* plaintiffs hav(‘ failed to prijve that the debt of 
Rs. 200 for which the mortgage was granted, was incurn^d for any legal 
necessity or benefit to the estate.” 

1886, Then, later on in the same case, they said : “ Tlu' importance of 
the case being free from complications is this ; that except, under the mortgage^ 

(1) Madha Prashnd t?. Mehrbnn, IK C. 157 (8) Sahn Ram v Bhup Singh, a, 487 

(168, P. C. (444) P. C. 

(2) Madho Petsliad v, Mehrban, Is C. 167 (4) Sahu Ravi v. Bhuii Singh ;v.) A. 4H7 

(108) P. 0. loUowed in Lachman v. Sarmih (444) P. C. 

81U, 600 (606) P.C. 
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all other reiTK'dies have long ago disappeared and the appellants rear 
it up and claim under it now, there being no right in them to invoke 
the doctrine of th(^ pious obligation to discharge the debt incurred by 
Bhup Singh because that debt, as such, cannot be successfully sued for. 
Acordingly, unless the mortgage validly affects tlie joint family estate, the 
appellants^ must fail.” So in anolh( r case the same Board set aside 
the father’s mortgage as wholh bad without ex(nii)ting the faihers’s share 
on the ground that there wne no sp' cial circumstances such as thos(‘ mention- 
ed in Maha|)ir’s case wliere there liad been a repn's 'nlation as to necessity. 
Without such rei)res'*ination or other equity. th(' purchase under the 
managers voluntary conveyance cannot claim any right. Any other view 
would amount to this : that for every mtjrtgagt^ by the lu'ad of a joint family 
the property of tlie joint family could be made availabh^ to the extent of the 
interest of the mortgagot, and this would be subversive of the rule establish- 
ed in Upper India that a co-parcenary ])ropcrty cannot be aliened. Of course, 
where the latli(‘r has n'.ortgag^d or sold h>) joint family property 
tor his own antecedent debt, the sou cannot (‘omplain, for the father then 
has the sanu* riglu of iransfer as any olh( i manager Iras in the cast* of 
necessity or ben(*ru, 

lliese wert', however, appeals from Allahabad wliere a co-parcener is not 
conceded e\'en the right of alieuaiit)!! of his interest for value. The result 
would be different in the ])rovinces where such aliennlion is permitted. 

Creditor’s suit 123- il) The unsecured creditor suinj? 

against the son. the so!i tor the recovery of his father’s debt 
must prove the debt. 

(2) It is then upon the son to prove that the debt was non- 
existent, or that it was illef^al or inimora! ot which fact the 
creditor had notice. 

(3) Ihe creditor may then show that he had made the loan 
after reasonable inquiry bciiij.; satished that it was required for 
a purpose neither illegal or immoral. 


Synopsis. 

T) Dutu of creditor to prove the (3) Onus on son imjiecLching decTec 
debt a>s against sons fl337j. on father s dcht^ to show illegct^ 

(2) Liability of inherited property Uty or immorality fl341j. 

in the hands of son 0338-1339). 

1387, Analogous Law.*— If regard be had to the fact that (O -tbe son is 

bound to pay all Ins fallier s debts excepting only those that are shown to be 

illegal or immoral, though (//j- the father has no power to transfer the joint 
property for sucJi debts, his power being limited to transfers raade as provided 
in S. 108 it will be seen that the burden ot proof must necessarily vary accord- 
ing as the creditor is secured or unsecured. In the former case the father having 


(1) 16.. p. 448. 

(2) Mahabcer v Romi/od, 12 B.L.K. 90; 20 
W R. 192 explained in Lvchman \ Snrnnanr 
Singh, 39 A 500 (604) P 0. 

(3) Lachmanv. SnniavL Smjh, 39 A. 500 
(604) P. C. 

(4) MahahW v. Moheswar, 17 C, 684 P. C, 


(6) Sahu Bam v. Bhup Singh, 89 A. 487 
(446) P. G. 

oi) Cl. {l) Debc Dot v Jndu Bat, 21 A 469; 
Koran Singh v. Bhup Singh, 27 A. 16 E. B ; 
Babu Smeh v. Bxhari LoL 30 A 166; contra 
Jmnm v. Nam SnJch 9 A. 98 dissented 
from. 
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only a limited power of transfer it is for the creditor to show that lu^ had acted 
within that power. In the Utter case the father’s debts being' privia. facie bind- 
ing on the son, it is upon the latter to piove the (exceptional cases of his im- 
munity. If he does so prove, the creditor may then rebut tlie son’s case by 
shewing that whatever might be the facts, he heli(U'ed them to be true after 
due inquiry. In that case, law will give him the same benefit as if the facts had 
really existed. This v’i^'w is support'd by th'^ in'incipl(‘ that where of two persons 
one must suffer, it must be the one who is mon‘ lia(d(\ 

1338. It is immaterial whether the property iuherit^'d by the son was the 
father’s ancestral or self-acquinxl proirerty, since “by llu' Hindu Law, the free- 
dom of the son from tlie obligation to discharge th(' father s debt has respect 
to the natur(‘ (jf th(‘ debt and not to the estate', wlraher anc-stral or acquinxl 
by the contractor of the d'^bt. ’ (^1 As however, iJit' filial duty is general and the 
exemption an exception to the rule, his liability may bt' establislu'd on proof of 
the debt and it will be tlum on tlie son to establish his ex'nnptioii by showing 
that tJie dcl3t was c'itlKT not ant('C( dene or th.it it was illegal or immoral. The 
court presumes the debt to be binding l^(‘canse it presumes lluat the creditor 
would itot have h nt himself to an ill-gal or immoral transatTirin, (2) Tliis 
question was ref(Tr(‘d to a I'ull Lfi-nch of the Cah iUta High Court but its reply 
is not very illuminating, and in otlvT (-ases tlu' distinction between the 
father’s debt and Ins transfi-r appears to have Iv'en ignoied. I'or, wliile it is 
unquestionabl' that the son being under the duly to pay his father’s debts the 
creditor suing for money m-ed not prov(‘ anything b'-yr)nd a d('bt of tlie father 
it by no means follows that tin* s<m is equally bound by an alienation of liis 
interest made by tin- father, and th.ii in a creditor’s suit for (mforcement of the 
alienation, he is as a matter ofi ourst- nlitl cl to a decref* unless the son sliews 
cause against it. 

1339. It is apprehend^al that in a cas^' ot ali -nation the son is entitUxl to say, 
whatever may be liis obligation for l!i<‘ payment <3f a (l‘*bt, the father could not 
charge his intere^st (‘xcept foi limifxl purpos-s and that Lherefore, the 
transferee occupi<‘s no b(‘tt('r jiosi lion than the transferee from any other 
manager, TIk'v must both prov'e the act to b(- nityavirefi of tlie transferor. 

13W. The only exception tiral th(' rule admits of is that in favour of tlie 
purchaser who lias alrt^ady lak(*u lioss'^'ssion and of the execution purchaser 
whether he lias or has not tale-n poss -ssion. 'Die reasons why tliey are tmtitled 
to greater rights will bt‘ seen in the sequel. 

1341. It lies on tlv* son or grandson contesting a d'xree obtained for the 
Burden of proof. father’s debt to show tliat the' d^'bt was illegal or immoral. 

This of cours<‘, cannot bi' provtal ly gt neral proof of 
immorality, that th.^ father L-pt a mistri-ss without (^siablis’nng any connec- 
tion between the act and the d^*bt in que stion P' Tlie son is liable to pay Iiis 
father’s debts whether the fatlier was oi was not tli*' manager of the joint 
family.^ 

m Httnooman Persand V. Mt. (4) Mfrhfi>v'or v Kishiai Singh S4:C, 184 

I. A 898 (189); Kinhun Penhod v Tipan Pershad^ ib,. 

(2 Ramprrdip v. Sfihg Hfii (1888) A. W N. p. ^<36. 

101; Knronsingh V. Bhvpsinghfll A 16 F, B (6) Sadashi^v v. Dmkor 6 B. 5.10 (623). 
Babu$ing V, Bihorilal 80 A. 156 (169). (6) KunbnJi v. Keshavn 64 (71) 

(8) Luchmunv. Girdhnr, 6 C 866 F.B, The explaining (riHhoree hall v. Kantoo hall^ 14 
view of “ unteoedent debt ** in this case has B. L. R 187 P (J. 

sinoe been overruled by the Privy Counoil 
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124-. In 

Mortgagee’s suit 
against co parceners 


a suit on a mortgage executed by the father or 
manager against the other co-parceners it lies 
on the mortgagee to prove that the debt was 
contracted for a purpose binding upon them. 


Synopsis. 

(1) Mortgagees suit agamst co-par- (5) Effect of absence of justifying 

ceners (1343). circumstances (1346-1349). 

(2) Proof of necessity (1344-1345). 

1342. Analogous Law.— Tlie authority of botli ihc father and the 
manager being limited as regards the alienation of joint property, the burden 
of proving that a mortgage c'xecuted by tlicm was witinn their power as repre- 
sentative of tlie family is necessarily on the mortgagee, h) The contrary has 
however, been laid down in cases in which the distinction between tlie father s 
right and tlie son's duty is overlooked, Even in cases in which this distinc- 
tion was kept in view the court ga\ e currency to tlie view that the son 
w^as not bound by the mortgage without jrroof of the [)inding character of the 
debt whicli miglit be recoveied, notwithstanding the form of the suit, out of 
the whole of the ancestral estate inclusive of the mortgaged property. (8) 


1343. The question was considert'd by a hhill Bench of the Allaha- 
bad High Court but the court was divided, though the majority laid 
the onus on the mortgagee. In summon ot iheir view they quoU'd the 
following passage* from a judgment of tin' Privy Council, “Thus where 
the mortgagee himself, with whom the transaction took place, is setting up a 
charge in his favour madc^ liy one whos(^ lith‘ to alicaiatt he necessarily knew 
to be limited and qualih' d, he may he reasonably expected to allege and prove 
facts presumably better knowm to him than to thi' infant heir, namely, those 
facts which embody the reprt^senlations made to liim of the alleged needs of 
the estate and the motives influencing his imim diate loan ” The same high 
tribunal in another case reaffirme.i die same ruh* in tlie following terms: *‘The 
mortgagor w'as the defendant Hluip Singh. Tin* otluT defendants are Jiis sons 
and grandsons. Under tlie 'Mitakshara law th-‘y an*, as members of a joint 
family, co-parceners in tin* owmersliip of tin property ()v< r w^hich tlie mortgage 
W'as granted. 

1344. It is w^ell to ke<i) the gencTal principlf- applicalde to such a 
situation in mind. Ther(‘ have been so many decisions by courts of law on 
the oxc*’'ption to the principle, that the principle itself has been apt to be for- 
gotten. Under the law of tlie Mitakshara the joint family properly owned, as 
stated by all members of tlie family as co-parc'uiers, cannot be the subject of a 
gift, sale or mortgage by one co-parcener exc''pt with the consent, express or 
implied, of ail tlie other co-parc' ners. Any d'^i-d or gift, sale or mortgage, 
grant'‘d by one co-parc-mer on his own account of or over the joint family 
property, is invalid! the estate is wholly unaffeet d by it and its entirety stands 
free of it. 


(1) Sttaromnsrmii v Midatana, 6 100, 

Sami V Pofinnmmal, 21 M 28 ; Venkata - 
rnmanaya v Venkotaraniana- 29 M 200 
P. B. overruling contra in C Mombara v. 
Koothaperumal 27 M. 826 ; Bheknarnin v. 
Januh Sifigh 2 C. 43s; Luchmun v. Girdhnr, 
5 C. 865; Jamna v Nain Sukh- 9 A. 498. 

(2) Matmwar v Kiahun Swvgh 84 0. 184 ^ 


Kishun V. ib. p. 735, 

(3) Luchmun v. Giridhur-, 6 C. 866 F. B ; 
Khftitlul Rahman v. Gthind. 20 C. 828 ; Suraj 
Prasad v. GoUibchamd^ 27 0 . 762. 

{^) Ckandra Veo w Main Prnmd 81 A. 
176 (198) F. B. 

(5) Hunoaman Per shad v. Mt, Bdbm, 6 
M. I. A. 893 (419). 
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1846. The law of the Mitakshara has, howev('r, givrn to tlie father in 
his capacity of manag<!r and head of the family C(‘r tain puwirsv/ith reference to 
the joint family property. Tlie general principle with regard to the matter is, 
that he is at liberty, to effect or to dispose of the joint property in respect of 
purposes denominated necessary purposes. 'I'he principle in regard to this is 
analogous to that of the power vested in the head of a religious endowment or 
mutt, or of the guardian of an infant family. In all of the cases where it can 
be established that the estate itself that is under administration demanded, or 
the family interests justified, the expenditure, then those entitled to the estate 
are bound by the transaction. It is not accurate to describe this as eitlier 
inconsistent with or an exceptimi to the fundamental rule of the Mitakshara. 
For where estate or family necessity exists, that necessity rests upon the co* 
parceners as a whole, and it is proin-r to imply a consent of all of them to that 
act of the one wiiich such necessity lias demanded.” 

1346. These remaiks were of course, made in an appeal from the United 
Provinces Hut tlie underlying principle is the same in any view of the 
rights of co-parceners. They are the ioinl owners of their estate wliich is 
managed by one of them who acts as their ri'presentative, and who as such 
possesses certain powers which he can exercise only in case of necessity. Tin* 
alienee must therefore, prove that such necessity existed or that he was satis- 
fied from inquiry that it did. i)efore he cunkl bind the other co-parceiun's by an 
act not their own. 

1347. That it must be so in the case of co-paicencrs admits of no doubt. 
But is th(i case of the.' son any dilTerent V It was so argued before the Privy 
Council who advening to it said : “ It was argued tiiat a mortgage was binding 
because of an obligation of religion and }>iely whii'h is placed upon the sons 
and grandsons, under the Mitakshara law. to discharge their fathci’s ddHs. If 
accordingly he has incurred a debt, and the debt w'as not for immoral purposes, 
the pious obligation resting upon llw suns and grandsons to discharge this 
debt is in practice worked out by giving effect to any mortgage or sah‘ of tlie 
family prop-'i'ty, in wdiich thtw-. with tlu' fatln i, its managta*, w’cre joint owmers. 
so as to enabl ' the debt to be discharged.’ But they addl'd : Responsibility 
to meet the fatlier’s debt is om' tiling, and the \’ahdit>' of a mortgage over the 
joint estate is quite anothei thing.” 

1348. Thiscasi may lie taken to have now^ s “itled an old controversy 
about the burd'm of proof. The case und'U ref rence was one of mortgage by 
the father but the same rub holds equally good when' the mortgagor is any 
other manager. 

1349. This cas^' is in consonance- wuh the pn'vious decisions of the same 
Board in wdiich, howi'ver, th«*ir pronounce'nv’nts did not so clearly d^Tine 
the riglits and pow’ors of the co-parc('nary manag»'r. 


125 - In a suit instituted to enforce a mortga^gc executed 
t)y the in:i>ia,tier, the other members are proper 
^ parties, but their non-joinder does not exempt 

them from liability, if it appears that they were suffieiently 
represented by the manager. 


(U 8nhu Bam v. Bhtip Singh, 89 A 187 

(St) Sahu Bam v. Bhup Singh, 89 A. 487 
(148, Hi) P. 0. 

(8) Bmoomm Per$had v. Mt, Bcdmm. <> 


M, I. A. 893 (4*2!) ; Girdhori Ijall v Kanton 
Ijfill, 14 H Tj. K. Is? P. C . SuToJ v. 

Shco Pirshnd. PC. I4S P. C* i Mahohir v. 
Mohesioar, 17 C. 5fc>4 P. C ; Madho JP^rshad v* 
Mflhrban, C 16? J\ Q. 


Q. H. c.— 56 
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Synopsis. 

(1) Parties to a suit on a mortgage i2) Right of co- parceners to join the 
executed by manager (1350- mit (l352j. 

1351). 

1350. Analogous Law. -This section is explanatory of O. 34, R. 1 of the 
Code of Civil Procedun' whicli lequires the joinder in a mortgage suit of all 
persons interested either in the mortgage security or in the right of redemption. 
This rule was S. 85 of the Transfer of Property Act, which has been the 
subject of much conllicl of views discussed in anotlier place. But 
whatever conflict there may have been in the^ past, the view of the Privy 
Council supports tliis section, for they say : There seems, to he no doubt 

upon the Indian decisions (from whicli theii Lordships see no reason to 
dissent) that there are occasions, including foreclosure actions wlien the 
manager of a joint Hindu family so effectively represents all other members 
of the family that the family as a whole is bound. Tlieir Lordships found 

that the case liefore them was one in wliicli there was not tlie slightest ground 
for suggesting that the managers had failed to act in the interest of the 
family and this is the test. T n jjii s case the mortgagee had sued the mortgagor 
and his subsequent mortgageBHWio were members of a joint family. A decree 
was passed against tliem. But as they failed to redeem the juior mortgage, 
their interests were foreclosed, whereupon the minor members sued for 
redemption claiming that right on the ground tliat they should have beim 
impleaded by the prior mortgagee and that his failure to implead lliem could 
not imperil their riglit. But the Privy Council lejected their claim holding 
that they were sufficiently represented through tlit'ir manager 

1351. This case tlien settles the rule here stall'd, 'fhe manager lias the 
authority to sue and be sued in res[)ecT of all iransjictions including mortgages 
on behalf of the family of whicli lu* is the accredited re})resentative and all 
decrees obtained by or against him are decrees for or against the family. 

1362. At tile same time should any co-parceni i desire that he should be 
impleaded in a suit, it is ahvays open to the court to join him. as direct repre- 
sentation is in every way preferable. 


1363. "I'he law reports them with cases in which the courts have dis- 
cussed the consequence of non-joinder of members of a joint family. They 
have now no practii'al value. 

1354. But the (]uestion may sometimes be whether a person sued or was 
sued as a manager or as a member of the family. This is a question of fact 
which must be decided with reference to the nature of the claim and the plead- 
ings in each case. 


12©. (1) It li es on the co-parcener suing for recovery 

Burden where pur property sold by the manager to 

chaser h In poms prove that the sale was one which by its 
*' nature and purpose, did not bind his interest, 

and that the purchaser had notice of it. 

In a sale made in execution of a decree obtained 


( 2 ) 


against the manager, the court will presume th|;|the purchaser, 


(1) Bee 2 Ooar*8 Law of Tiansfer (4th 
(Ed) §§ 2144-2149. 


(2) 8heo Jaddo Kuaivart 

888 (866, 887pf>, 
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if a stranger to the suit, had no notice of anything that does 
not appear in the decree. 

Synopsis. 

fl} Suit to net aside alienation (2) Burden of proof, ivhere puTrha* 
^ 1355 ). IS in possession ( 1355 ). 

1353. Analogous Law. —Joint property nny p iss out of tlie family by a 
voluntary or compulsory sale Of these the court is especially concerned in 
protectini^ the title of the auction purchaser for without such protection no one 
will purchase at such siles. This was the view taken by tiie Sadar court who 
said: ''The sales for the reversal of which the present suit is brought divide 
themselves into three classes : first, sales made by order of court in execution 
of decrees ; saconf mule privately to satisfy decrees and l)ondsland 

tivnd, sales made simply in order to raise money for some i)urt)ose or another. 
Freedom on the pirt of the son, as far as regards ancestral property, from the 
obligation to discharge the father’s debts under Mindii Law can [)e successfully 
pleaded only bya C(nisic|tijation of tlie invalid nature of the debts incurred. 
Now we are clearly of opmion that the jdaintiff has iieen unable to shou that 
the expenses for which those decrees were [lassed looidng to the decrees 
themselves (and we cannot now look beyond these) weia^ immoral, and sucli as 
under Hindu Law the son would not be liable hji* . ‘L 'L'he ITiiy Council 
applied this principle to a case in wliich the stins had sued their fathers and the 
latter’s alienees under comtmlsory sales for |)aymenl of the family and other 
necessary debts. They said : ‘‘ A purchaser under an ('xecution is surely 
not bound to go back' beyond the decree to ascertain whetlier the court 
was riglu in giving the decree or, having given it, in putting up the pro- 
perty for sale under an execution ui)on it. It has already been shown that, if 
the decree was a proper one, the inU'rest of the s<‘)ns, as well as the interest 
of the fatliers, in the properly, although it was ancestral, were luil^le for the 
payment of the fathers’ delils. The purcliaser under that execution, it appears 
to their Lordships, w'as not bound to go further back than to see that there was 
a decree against th(^se two gentknnen ^ that the property was property liable to 
satisfy the decyee. if the decree Jiad been given properly against them ^ and 
having inquired into lliat and having bona tide purcliased the estate under the 
execution and bina fide jjaid a valuable consideration for tlie propel ty, the 
plaintiffs are not entitled to come in, and to set aside all that has been done 
under the decree and execution, and recover liack the estate from the defend- 
ant.’’ 1^) In a later case this case was held to establish the two following 
propositions : — 

Firstly. — That where joint ancestral property has passed out of a joint 
family either under a conveyance executed by a father in consideration of an 
antecedent debt or under a sale in execution of a decree for the father’s debts, 
his sons by reason of their duty to pay their father’s debts cannot recover that 
property, unless they show that the debts were contracted for immoral pur- 
poses, and that the purchasers had notice that they were so contracted; and 

Secondly. — That the purchasers at an execution sale, being strangers to the 
suit, if they have not notice that the debts were so contracted, are not bound 


(I.) Jinnuk KiaJuiree *Ml). v Baghtinavr 143 (170) P C 
dm, (1861) 8 1). A. B. ‘^18 followed in (2) Cirdkarer Lall V, Knntvo Lallf 14 B 
Qi/rdha/ree hall v. Lall 14 B. L K. L. R. 187 (199. 200) P. C. 

87 P. 0 .; 8uraj Bufm Persad, 6 C. 
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to make in(iuiry beyond wliat appears on the face of the proceedings. ^ ) 
These were alfcases of the son chcillengin^ his father s alienation. But the 
same principle would apply to che sale by any other manager. Tlie only 
difference between the two would be that on the sale being found to be void 
if the sale was a voluntary one, then the transferee could not claim even his 
transferor's interest. This is, howex er, cpiite a different question and is the 
subject of another section. 

12T. (DA decree passed at^ainst the manager in respect 
Effect of decree ^ Habilitv incurred within tlie scope of his 
sfieinet the mana- authority is eiilorceablt; ajjjainst the other 
««*■ members of the joint family thougli they may 

no! have been parties to the suit- 

(2) But in sueh case the other members are not precluded 
from contestins^ the authority of the manaj^er or the bindinj^ 
nature of the debt. 

(.n Where a decree diieels sale of tlie ri.t^ht, title and in- 
terest of the defendant in any property, the question whether the 
sale so made suiticcs to pass the entire estate of which the 
defendant was tlie manager or only his own interest, is one of 
construction and intention to be gathered from the proceedings 
and other circumstances of the case. 

(4) In particular and witliout prejudice to the generality 
of the foregoing principle, in determining this question the 
following facts are material; — 

(a) 'I'he nature of the contract, il any. 

(^) The character of the debt. 

(c) The capacity in which the defendant is sued. 

(</) The intention of the court. 

(r) The price paid by the purchaser. 

(/) .\nd any fact which shows what interest he intended to 
purchase. 

lUiisirnlion. 

A decree is passed against the father A, for sale uf bis interest in mouza B, which is his 
family property. C objects to the sale of anything beyond .rl’s interest therein on the 
ground that the decree was obtainei for A'a immoral debt Ue fails to prove it. The sale 
conveys the entirety of B. 

Synopsis. 

(1) Effect of decree against manager rest of manager (I361-l362j. 

("1359). *^^4) Pleadings to be examined ^1363- 

(2J Bight of other members to con- l364j. 

test authoniy of manager or (5) Character of the debt 
character of debt (1360-1361J« Mortgage debts fl367J. 

(3; What passes under an execution {l) Fraud of father 
sale of the fight, title and trite- 

(1) i:iuraj Bunsi v. Sheo Vcinluid. & Q. J48 . (2) Been Dyal v. Jugdeep Narcm, 3 0. 19S 

^,1) P. C. (209) P. C. 
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1356. Analogous Law. — This rule Hows from the last which recognizes 
the manager as the accredited representative of all members of the joint family 
in a suit, who are necessarily l)oun(l by any adjudication made therein and any 
decree passed thereon. It has now been so settled by the Privy Council in a 
case cited under the last section W in which the manager was held to fully 
represent the other members and his failure lo redeem the joint property was 
held to effectively destroy the right of redemption of the entiic co-parcenary. 

It is immaterial wdiether the rnanat^er w^as the father or any other 
relation. (2) 

1332. Where a decree is passed against the manager m a suit lo wliich 
the other members are not parties, they are entitled to 
Cl. (2). show', either in execution or in a suit of their owm, that 

the decree does not affect their interest, either because the 
manager did not rein'esent them or tliat llie nature of the liabiht}' was sucli as 
not to bind tlieir interests. 'Diis is conceded liy the Privy Council wlio, refer- 
ring to a decree passed against tlie father, said: “ If his debt was of a nature to 
support a sile of the entirely, he might ha\e legally sold it wathout suit, oi the 
creditor rniglit legally procure a sale nf it by sun. \11 iliai tlie sons can claim 
is that not being parties to the sale (jr execution proceedings, they oiiglu not to 
be barred from trying lliti fact or the nature of the debt in a suit of tlieir 
own.” (3; Their Lordsliips have leiteralcd this view’ in several cuses. 

1358. An auction purchasei purchases whate\'er right, Utlc and interest 

his judgimmt debtor may possess in the protierty ai the 
Cl- (5)* date of attaclinu nl He cannot set up tlie title of a bona 

fide putchaser for \alue without notice. Consequently, 
where the judgmom debtor’s indeterminate interest is sold, tlu' purchaser’s title 
will depend upon determination of the question wdiat imercst his judgment 
debtor liad which the court could and did sell. If, for instance, the decree is 
against the father foi his separate debt not binding on the son, the sale would 
convey to the imrcluiser only the fathers interest An auctuin purcliaser 
who is a stranger lo the suit is not affected with notice of tlie characcer of the 
debt, though the case is different when the purchaser is the execution-creditor 
himself. 

1359. Deoree for or against manager. — If the manager may sue or be 

sued on behalf of the jtiint family, it follow’s that any decre passed in sticli 
suit for or against liim, would bind the family wJiich he repres ‘uLs. Tiiis was 
the rOftio decidondi of tlie Privy Council decision .ilready cued. It is imma- 
terial whether the luuiager was the fuher or any other relation, provided he 
was the manager, and iiad or was sued in that capacity, 'riiis must be clear 
from the record. It cannot be assumed. 1^^ It is stated that it is the ordinary 


U) Jaddo Kwfiwcyr v. Shm 3S A. 

71 afBlrmed 0. A. Sh^o Shankar \ Jaddn 
Kunwar, 86 A. 383 .886, 1187 j P. C 
(3) Jogendro v Funindro, 14 M. 1 A. 
367076); BiMsessur v. Luchmcb'^ur^ 6 i L. 
B- 477 P, C. Naroyau v. Pa^viurang, 5 B. 
686; Oan Savant v. Naravan, 7 B 467; BafU’ 
krishna v. Vinaynk^ 12 L. R. 219. 

(3) N( fhomi V. Modun Mohan 18 C. 21 
P. C. 

(4) Oirdharee hall v. Kantoo halU 14B.L H. 
187 P 0,; Suraj Bunsi v Sh^o Per shad 6 C. 
148 P.G., Nanomi v. Modun Mnhand^ (1 21 
P. 0., Bhaghiit Per shad v CHrja Koer, 18 G. 
717 (728. 734) P. 0 , MaMir v, MoUmai\ 17. 


C. 684 P 0. 

(6) Bhiknji v. Y<iSivnntrav, B B 48^. 

(6) Suraj B<msi v Shea Prasad, 6 C 
148 P. C explained in Kunhali v Keshava, 
ll M. 64 172, 7S). 

(7) Jaddo Kunivnr v Sheo Shankar, 83 A. 
71 affirmed O A Shea 8hr<nkar v. Jaddo 
Kxmivar, 36 A 883 (386 3 '17) P. 0 

(8) Jogendro v. Fumndro, 14 M I. A 367 
(376); Bissessnr v. Luchmesmr’ 6 0 L. R. 
477 P. G Mayor am v Jayvantrav, (1874) B.P. 
J. 41: S’oraynn \ Pavd irt ang , 6 B.686; Cofisa 
vnnt w. Narayan, 7 B 4(>7: Ram Krishfia v. 
Vinayak, 1 2 Bom. L.R 21'.* 

(9) Padmakar v. Mahadev 10 B. 21. 
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pracLice in suits tiled on the orii»‘inal side of the Bombay High Court by 
ininagers to join all co-parceners, and it was said that where in such a case 
the manager sued alone even slating in ilie plaint that he was suing as manager 
on be'ialf of a co-parcenary the minor co-parcener would not be bound by the 
proceedings unless by judicial sale under tlie decree, rights had been created 
in innocent third pirties and ivi preiudice were shown to the absent rninorsd^t 
This cise was decided in 1906, i)ul ihe Clode of Ciwl Procedure enacted in 1908 
now permits even partners to miinlain aiul defend suits in the name of the 
firm, and since a Hindu family lias lieen si)olcen of and regarded as a cor- 
poration, tier ’ seems no reason why ii sbouUl not be similarly represented l)y the 
manager. \t any rite it is now s ) htdd by the Privy Council, though their Lord- 
ships’ language is necessarily giuiuled, but it is clear tliat the only case in which 
they would permithlK^ co-[)arceners to repudiate lire autliority of the manager is 
when he has acted in fraud of llunr lights, or when his interest was adverse, or 
that he lias not otherwise fairly lepiesinitt'd them. 

1360 Bui lliere is no presiimpiion that the minager has acted as such 
nr that having so acAed, he has not fairlx' leinesenled the family. 

1361 . It is lield llial wheie the sons are not parties to Uie suit they are 
iMitilled to ha\'e an opiiortunity, either by a frtsh suit 
Cl. l2). 111 c‘\ecution o1 the ileciee to show that tlie clem'ee does 

not bind then interests. 'This thi'y may do iiy showing 
that the claim \\a‘- not such as oould binil their interests. i3; It has, liowever, 
been held tlial lie I'lnnot be permitted to do so in exi'cution in wliich lie is 
im )le ided as the le^ il i eprc'sentaiivt^ot 'ns laLher.^^l 'This view ])roi..eed3 upon 
the ground that a piriy iii execution cannot go ixdiiiul the decree. But a son 
m\y show that the decriH- passed against Ins tath(‘r does not warrant seizure of 
his interest wliicli would lie a (juestion reliting to execution without affecting 
the decree. 'L'he (luestion in siilL < a',e is how fai the teims of tlie decree pre- 
cluded tlie trial of sucli ([lu^stions. So w’jiere the fatlua mortgagiHl his right 
and interest ’’ in a certain village which was decrei'd aial sold and those words 
were used in the sah'-c.ertilicate to define tJn^ interest sold to llie purchaser the 
question arose whiat interest those w'ords <oint‘>ed, wliethei (mly tlie fathers 
interest oi the interest of the entire family rejiresenled liy himself and the four 
sons. Th'e latter sued for a dechaiaiion that onh tlie father’s interest passed, 
but the Subordinate Judge dismissed then suit liokling that since two of the sons 
had consented Uj tlie mortgage it lefenevl lo the entirety of the mortgaged pro- 
perty. The High Court re\ersed this decree holding tlial pi tnta facie the father 
conveyed his owm interest and this decnr the Ih'ivy Coiim-il upheld on the 
ground that the sons were nf)t made partiebto tlie execution proceedings, adding, 

‘ If Bichuk relied on assent by the sons, he sliould havxj taken caie to make them 
parties to the execution proceedings. In Drcii Daynl's case wdiere the ex- 
pressions used by the mortgagor were much more favourable to the conveyance 
of the entirety llian tliey are here, the creditor’s omission of the sons from the 
proceedings was made a material circumstance against him. And in Nanomi 
BaOMsins cane where the decision was in favour of the purchaser, the same 
circumstance was recognized as being matiAial when the expressions by which 
the estate is conveyed to the purchaser are susceptible of application either to 

' i) Kashmath V O/iimwaJi 30 B. ^77 (486) (olio wing Sony al Das 'v Bitmalldh^ k 480 

(2) 0. 30 C. P. 0. overruling contra in Lochcin v. Sant Chanda^, 

t8) Umred v (Urniaih, 20 3. 385.’ C hander (1899) A, W N 24. 

\.Shain Koer, 33 E. 676 Umabeswara v. Sm- (6) Deen Dnyal v. Jugdip^ 8 0. 198 P.C. 
yaperumal 8 M, 876. (6) Nanomi Babuasin v Modnn Mohant 

(4) Him Lai v Parmeshar, 21 A. 356 18 C. 21 P, 0. 
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the entirety or tl)e father’s ('(j-parcenary iiiit iest alone.’’ ^1) I'lani they added : 

That when a man conveys liis riL>'hl and intcaasL and nothing more, he does nut 
primi fdcic intend to con\'ey also riylits and inleiesls piesently \'ested in others, 
even though the law may giv^e him the powei to do so. Nor do tliey tliink that 
a purchaser wlio is bargaining for the entire family estate would l>‘ satisfied 
with a document purporting to convey only the right and interest of the 
father.” 

1362. Their Lordships also adverted to the fact that the creditor liad taken 
no step-; to bind the stms and that tlie price out lintid appeared to lie nearer the 
value of the father’s share than f)f tlie entirely, 'fins ease is instructive. For it 
shows that the mere fact that the decrin* is ootained against tlie manager, would 
not necessirily cirry with it the implicitmn ih.u it eniiiraces all the interests of 
the joint famdy d'hc question is one of construction and intention. ^3. So in 
another case wliere tlu' right, tilh* and intere‘^1 of ilu judgineiu-dehtor was sold 
and the sons cl timed exemption of theii shares, lire i ourt ('\atnined the proceed- 
ings and found th U since t lu^lefend ml had been siual for arrears of land 
revenue which was a common liability oi th(‘ family of winch he was the 
manager, the decree' intend<*d to dneci the s de ot the (mtiiety of the family 
property which was p*'nu t jac>c h.i >k‘ for the claim, b 'flu' fact that the junior 
mem lers of the family an* no p iriies to the proceedings is material but not 
conclusn'e, since the qiiesoon still lemtins ulietlua tlu'y were not represented 
by their manager. 

1363. In suits by oi <igainst tht* manager, the first (]iiPsUon that the court 

has to examine is ih(‘ (' ipat ity in winch the manager sues 
Cl. (3) Pleading or is suial. If U he found that he was not sued in liis rei)re- 

must be examined sentath'e i haiacttM no luuhei (juestimi would arise, but if 

on the olhei h.ind it is not ci'rtani in what ('anacity he w'as 
sued, then the couit would hav(* to examine ihi‘ pliMtliiigs to detcu-mine 
the nature of the obligation and to what t‘\teiu it bound ilu^ family. If it 
aj)pc irs tiiat the in inagei was sued toi a ii.ide debt in respe^ct of a busini'ss 
carried on for the bmubit of the tamily, then the latiin au' unijtiestion- 
ahly liable. ''^Mf the dt'bt in respi'Ct of wiiicli the suit was fih'd was tJie 
fathers debt the l.icl that tlu- fuller w.is tlu' holdei of an tinparii blc* /amindari 
would not t)rcvenl tlu* de^ rei* fi-»m lK‘iug binding on the successor. So in such a 
case where tlui zamiiulai had contracted se\ taal debts, unsecaued and s cured, 
on parts of the zamindari, and on the suit of a creditor the w hole estate 
was attached after wdnch the /.amiiulii ]ia\ iug died, his son was brought on 
the record and In* objected to the s ih* of his inlert'sl hut the com I ordered 
sale and sold ’’ the right title and interest of liie Lu<' ^amindai ’ to a stranger. 
On the question arising as lo wliat interest passed to tin* purchaser, the court 
held that in view of the debt of the fallier and tlu* small 'price paid by tlu* 
purchaser, what was intended to be sold was I lie lihcinterest ol tlie father and 
not the whole interest in the /.amindari. <’^1 The fact tliat an e.xeculion sale 
look place under an erroneous \ iew of tlie law that no moie than the life- 
interest of the / unind vi could b ' sold, WDuld n it enlarge the interest of the 
purchaser if it is afterwards held that it was competent to the court in dispose 


(l) Simhhu Nath doiaijsmgh, 14 
67a (67«. 6PJ) P. (b 

16, p 680. 

(8) Mahahir v Molieswor, 17 G. 6S4. 

{i) Hitendrn v. riameshm\ IS V .\\ , N. 42 
(49). 


^6) Di.ucJl lidVt \ Mcluinhi 'ud, 16 G, 70 
P.G., lihoijbut \ (ririjK, 16 (' 7 17 P G. 

i6) Umb c i Pr((}<ad \ Pow 8ahay^ 8 0. 
898 (907, 908). 

(7) Pettnchi Sr<ngi!i, 10 (260, 

261) P. G. 
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of the entire interest. As Lord Watson observed in anotlier case of a sale 
in execution of a inoiiey decree, ' the (|iiestions are wliat did the court intend 
to sell, and wliat did tile purcliaser understand that he bought. ^2) These are 
questions of mixed law and fact, and must be determined according to the 
evidence in the particular ( tise. [ii cases ol this kind the substance and not 
the mere technicalities of the vtansactioii should be regarded.'^! 

1364. So where in execution of a mortgage decree against the father of a 
joint Mitakshara family who alone was a parly to the mortgage decree and the 
execution proceedings, the son objected lo the sale of the entire estate on the 
ground that tlie father’s debt was illegil and immoral and the order for sale 
was amended by adding the words “ right, title and interest ” of the judgment- 
debtor, which the court Iiowea er added, was n^Jt intended to deiine what was 
actually sold. The son sued for a dtrlaration that liis interest was (^xempt but 
it was found that the father’s debts wen* foi legal and necessary purposes and 
the Privy Couiieil held ihaias tlu‘ sale was of an indeterminale interest, the 
definition of which liepended upon Lh(‘ characiei ot the debt and that as these 
were found to be legal, the intcMe-^i whieli the imrchaser took was the entire 
estate including tlu‘ shata' of the son.i^) Tlie contrary was held in another case 
in which the son succeeded in ])U)ving that ilu' father had contracted the debt 
by fraudulently mi) rtgaging a ('eiaain mou^a which he was not entitled. 
There is no necessity to inr{itirc into the nature of the debt if it is found 
that no more than the; father’s interest was sold. Such enquiry is only necessary 
when it is doubtful as towliat was sold.^*^) 

. 1365. Th(' fad llril ihc dinTee was a mvvc money decree and the defend- 
ant the father against whom il was p issed, is material 
Cl. (4). but does not suffie(' to coin ey die son’s interest in the 

loint iiroperty sine(‘ it is not for every debt that the son 
is liable. If, howe\'er, the debt is sliown lo be the antecedent or necessary debt 
of the father, or there appears in anything from the record that the father was 
bueci as head of the family, then the entire estate would pass on sale. 

1366. 13ui die eo'iiarceiiei whose intcTesi is put up for sale is entitled to 
show that it could not pass, either liecause the manager did not represent him or 
that the debt was not of such a nature as to convey his interest In the case 
of a money decree against the father, the presumption is that only the father’s 
interest is sold. It is all that jiassses to the auction purchaser, But this 
presumption may be reluilted by special circumstances sliowing an intention lo 
sell the entire interest of the family in the pniperty. Where only the 

father’s interest passes to the* purchaser all that the purcliaser can claim 
against a Mitaksliara family is to enforce Ins x'endors’ right to partition. B2) 

717 P. C. ; Mohab r v. Mohetwor, 17 0 584 
P C, , Xanovii v. Modun Moimn 18 0. 21 P. 
C. ISeni Parshnd v Puranchnnd, 28 0. 262 
(270, 2'J7). 

(10) Mfriiti V Bnbaji’ 15 B 87 following 
Hurdry Nnram v Booder, 10 C 626 P. 0. ; 
Sivihminth\ Golabfiingli 14 0 572 P. C. 

(11) Nnnomi v Mfdnn Mohofit 18 C. 21 

P« U , Mem li ski v. Immuddi 12 M. 142 P,C. 
Mdhabir v. Mokeshwor^ 17 0 689 P. 0; 

explained in Maruti v. IJahnji, 16 B. 87 (89). 

(12) llard'h Narnin v. Ttuder^ 10 C. 626 P, C. 
iollowing Been Dyal v. Jugdeep, 8 0 198 
P. G. To the game effect Collector v Hurdai 
6 C 126; Ram Sahai v. Kewal Singh, 9 4* 
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(1) Abdul A'dz V Appnynsami, 27 M 131 
(112) P. C 

(2) PM chi V Songili, 10 M. 211 (218 p C. 

(3) Abdul Aziz v, Appaynsami 27 M. l3l 
(142. P. C. 

(4) Sri pat Siiujh v Tagore, 4 4 C 524 1* C 
following Mahobir \ . Maheswar , 17 U 5ri4P.(’. 

(6) Sripat Singh v Pngore. 44 C. 524 P. 

O. (638) P C MifiaHshi v. Immuai 12 M 142 

P. C ; ( ooxorji v, Dtwsey, 17 B, 71s 

(6) Ram Sahai v. Kewal Singh 9 A. 672. 

(7) Bikn Stngh v. Lachman Singh, 2 A 
800 (805). 

(8) Kagal Oanpayu v. Monjappa, 12 B. 
691; Kunh'ili v. Keshav^ 11 M. 64 

(9) BhagbiU . Pershad v. Girjn Koer, 16 C. 
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1367. There is a distinction between a money claim against the father and 
one made to enforce the father’s mortgage of the family 
Mortgage debt. property. A decre(‘ in the one case, presumably affects only 

the fatlier’s interest ; in the other case it relates presuma- 
bly to the entire property mortgaged. But the (piestion is scarcely one for 
presumption, being rather one of fact as to what the father intended to mort- 
gage. ^2) 


1368. The sons are not bound by the father’s illegal or immoral debt. And 
th('y may show it at any stag** of the suit wlienever their 
Father’s fraud. own interescs are in jeopardy. So where the father pro- 

fessed to mortgage a cerlain /' nhiid^iri in whicli he liad 
no interest of any kind, whereupon tlie mortgagee sued him for recovery 
of the debt uijon his perscmal covenant and in execution had his right, title and 
interest sold to an auction purchaser who claimed tlie son s share on the 
ground that the decree' was against the fatlier, the court had no difficulty 
in exempting the son’s claim on the ground that the debt was tainted with 
fraud and that the son’s interest therefore could not and did not pass, 


Rale of Damdupat. 


(1) Xo debtor is liable to pay at 
the same time interest which exceeds the 
principal. 

(2) This rule extends only to the areas within the original 
jurisdiction of the Calcutta High Court, d) the Presidency of 
Bombay, Sindh and Berar : 

(3) It does not apply to the following cases • — 

(d) Where the debtor is not a Hindu. ^8) 

Where the creditor is liable to account. 


(/>) 

(0 


Where the debtor agrees to the capitalization 
i>f interest. 


( 1 ) 

( 2 ) 


((/) Where the debt merges in a decree, 

Synopsis. 

on liabilUy for interest O) Hide when nppliccible flJ72). 

(4) Rule applicable onbj to Hindu 


(1569). 

little of damduiMt (^137()-1372). 


debtor (1373). 


(1) Hufdey Narain v. Uooder Pi>rl(ash^ 10 
0. 6*^6 P. 0. expldiiued in Kunbali v Keshava, 
11 M. 64 l76) . 

(2) Kunbali v. Kealuiva, 11 M 64 (76). 

(8) Hum Snhai Kiienl Singh, 1> A. 672. 
(i) Ilamlat v. ftaranchandra ^ 8 B. L H. 
(O 0) 180. Nobmehunder \ . liomesh Chnnder, 
14 C. 781. 

(6) Narayan v. Satvaji, 9 B H C. E. 88 
(history traced). 

(6) Karamchand v. Hulchand, ‘2 S.L.H. 10 ; 
Deen Dayal v. Kyla^ Chunder, 1 C ‘.<2; 

Snrya Narain v. Sirdhati, 9 C. 8‘26. 

(7) Liatnchcndra v. P* Radha, 10 N. L. R. 
96. 

Hmisrajv. RnpusaM) 3 B. 131. OVmiwi 
V. Adamji^ 8 B. 812; Abi Saheh v ISliabji, 21 
B. 86. 


19) l3olkrishim\ Hari (umnd^ lo B 84 ‘ 
Dli mdshet \ . Bavji, 22 J3. 86. Nothubhai v. 
^^u^ck^lnd , 6 B. H, G. li 196, Raja Ram v, 
(li'jital- (1876) B. P J. 229\^BaptiJi y.Ounga 
dht^r- (1877) B. P. J 1;U. Rawjo v. Bnlaiu 
lls86) H. 1* J 76. Knshnaji v. Bahtibi (ISyo) 
r> P. J. 415. ^ 

(10) Suhlai V Bapu, 24 B. 305 : Damodar 
\ /Viyi, (1890) B P. J. 814; Dhcndu v. 
N(, rayon, 1 K. H. C. E 47. 

(11) Hari Loll Mallick {In re\ 83 1269 

(proof of claim in insolvency amounts to 
a decree) : Lad Behary v. Thaconwftey- 23 

8, .9, ICanaye Lai v. Anund LalU ib., p. 908 
N\ Bunge ban v. Prnn ( otmaree, ib., p. 906 N: 
V. Balakrishna v. (iopal, IB 73; Hamacha^idra 
Bhimrao, ib., p 577. contra Asanaiul v‘ 
Tul^hhat, 6 S. L. R. 246, 


G. H. C.— 57 
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1369. Analogous Lais. — The rule of Damdupat is thus stated : — 

Mstnu : — Interest on money reco\ered at once or month by month, or day by 
day, as it ought, must never Le more than enough to double 
Texts. the debt, that is, more than the amount of the principal paid at 

the same time. On gram' on fruit' on wool or hair, on beasts 
of burden, but to be paid in the same kind of equal value, it must not be more than 
enough to make the debt quintuple. 

Stipulated interest beyond the legal rate, and different from the preceding rule is 
invalid and the wise call it an usurious way of binding and the lender is entitled at most to 
five in hundred 

Gautam : If the loan ren'.ains outstanding for a long time, the principal may be 
doubled (after which interest ceases). ( 2 ) interest on produce, of animals, on wool, 

on the produce of a field, and on beasts of burden shall not inoroiise more than the five 
fold value of the object lent 

1370. Rule of Damdupat. — i^umdupat is the Hindu Law against usury. 
At one time it appears to have had wider vogue than it lias now, being mere ly 
confined to the Mahratta rrovinces of Bombay and Berar and the area 
subject to tlie original jurisdiction of the Calcutta High Court. It has been 
locally extended by the Ajm(^re Laws Act only to cases where the mortgagee 
SUP'S to enforc" his mortgage, being inapplicable when tli(' mortgagor seeks to 
redeem. 

It is said that the rule is inapplicable to mortgages, liaving been abrogated 
by the Transfer of Frovierty i\ct but there is no rule in that Act co repeal 
this rule of common law and the re-enactment of the Usurious Loans Act, 1917, 
leaves it intact. 

1371. Law of Damdupat. — The Hindu rule ol llamdupat was intended 
to correct the ev\\s of usury. It has, however, outlived its day except in 
the areas stated in the section. 

1372. The rule as stated in the texts prescribed that the amount of in- 

terest shall not exceed tliat of the principal paid at the 
Rule stated. same time. It does not mean that tlie amount of interest 

shall never exceed the principal. All it means is that at 
the same time interest in amount greater than the principal cannot be 
recovered. Hence, if tlie principal requain outstanding and the interest be 
paid in smaller sums than the amount of the i)rincipal money, there is no 
limit to the amount wliicli may l)e received for interest. All thal the rule 
prohibits is that the creditoi may not recover more tlian double of the amount 
at any time remaining due, as on the last balance struck. He is not prevented 
from recovering more tlian the double of whal lie Ijas actually lent. The rule 
does not forliid the conversion of interest into capital by subsequent agree- 
ment. Nor does it preclude recovery of interest because the principal sum 
lent has been paid off. TJie rule is applicable equally to cases whether the 
interest was to be paid in cash or grain or whether the debt was or was not 
secured by a mortgage, 


(1) Manu VITI 151, 162 

(2) Gautbaui Xn.3l ; 2 S B. E 229. 

(3) lb X1I.B6. 

(4) Rem Chandra v Radhn 10 N.L.R. 96 

(5) Reg. Ill of 1877 S 88 

(6) Nemichand v. Radha Ballchh 26 A 854. 

(7) Madhwa v Venkatramanjulu- 26 M. 
662; Ni.rayan v (iunga Rnm^ 6 B.H C.U (Ac) 
157 (rule iuapplioable to mortgages) contra 
Nathubhai v. Mulchand. 5 B.HC.R. (Ac) 196. 

(8) 1 1 'ig 68; Nohin Chuj.der v Romesh 
Chunder, 14 C. 781 P B 

(9) Dhondti V. Narayan- 1 B.H. G.R. (Ac) 
47 (49) 

(10) Sukalal v. Bayu, 24 B. 806; Karafn- 


chofid V Bulchand, 2 S.L.R. 10. 

(11) Nusserwan i v. Lox^nan 80 B. 582 
(1‘^) Anatid lieu) v. Durgaba> 22 B. 761. 
(13) Ramconnoy V. Johvr Lalh 6 0. 867; 
Rom Konyc v. Coll^chtmi, 21 C. 84O; Nand~ 
olal V. Dhirendra- 40 C. 710 ,* Kwijalal v. 
Narsarnba^ 42 C. 826 ; Svnclarahai v. Jaya* 
vant, 24 B. 113 ; Jeevanbhai v. Manordas, 86 
B. 199 (208); .^sa9iand v TulsanJbai 6 S. 
L. R. 216 ; 16 l.C. 824; oonivik Mtidhua v. 
VenkataramanjulUf 26 M. 662' in wbioh S. 
4 of the Transfer of Property Act 
oonpled with S. 87 of the Contract Ao^ wae 
overlooked. 
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It is however inapplicable unless there is only one account to be taken of 
jirincipil and interest due on the mortgage, and no account of rents and profits 
on the other side. If therefore, the mortgagee in possession has to account for 
the rents and profits, the rule would be inapplicable unless tliere was an express 
stipulation that tlie rents and profits are to be taken in lieu of a fixed portion of 
the interest. 

The rule though equally applicable to secured (jr unsecured debts does not 
apply to judgment-debts, after which in the words of the Privy Council, the 
matter pass out of th(‘ domain of contract into one of law. So the interest 
which the court may award under the Civil Procedure Code is not subject to the 
rule, (4) nor is it applicable to the amount recoverable in execution of a decree.(^) 
But since in a mortgage, interest at the contractual rate is to be calculated up 
to the date of the dies dalus fixed as required l)y O. 34, l^r. 2 and 4 of the 
Civil Procedure Code, it follows tliat the decree is equally subject to the 
Damdupat rule up to that date after which it cases to be operative. 

Then again the rule is inapplicable to cases in which there is a liability to 
account, though no account is in fact maintained or taken. jf tlie mortgagee 
is put in possession he becomes liable to account, and t)ie moment his account- 
ability begins the rule of Damduput ceases to apply. In sucli a case then, the 
rule can only be let in by an express provision in tiie mortgage deed or other- 
wise against his liability to account. 

1373. Only applies to Hindu debtor.— The rule is a uile of Hindu Law^ 
and applies only to a Hindu debtor, though it does not matter whether he is the 
plaintiff or the defendant. So where the mortgagor, a Mahomedan sued his 
Hindu mortgagee for the redemption of his mortgage, and ui)on an account 
being taken, it was found that llie amouiu of interest far exceeded the principal, 
whereupon the plaintiff claimed the benefit of l^amdupat but the court 
overruled liis contention holding that as the defendant, was not a debtor the rule 
was inappUcal)le to him. A non-Hindu mortgagor, cannot by assigning his 
equity of redemption to a Hindu let in the rule to the prejudice of the creditor, 
nor can the Hindu debtor transfer his personal eciuiiy to a non-Hindu with 
his debt The rule of Damdupat remains unaffected l)y the Transfer of 

Property or the Interest Act or the provisions of tlie Usury Act, their 
repeal and re-enactment 

(1) Narnyan v. Sotynji, 9 B. H C> R. 88 , Hart Loll Mallick (Tn re) 88 C 1269 

Dajiy. (1878) B. P. J 74. Va'^udev (-b Da wood Vallubdai>f IS B 227. 

V. Bhagwan (1878) B. P. J 32. (10) ffarilaJ v. Naqny , 21 B 88. 

(2) Shankar v. Babaji, (1981 B. P. J. (11) Jeewnn Bai v Monerdas, 85 B 199. 

291 ;Ran(7() v Balaji (1880) B P. J 76. (12) S. 4 Transfer of Property Act. IV of 

(8) Loll Behary v ThaamatieCy 28 C. 1h 82 read with S 37, Contract Act (IX of 

89.1 ; Kanaye v Anuml Lall 23 0 903 N ; 1872) ; Ambaidas \. Noraindas^ (1888) B P. J. 

Btvggohan v. Praticoontaree , 28 V. 906 N 817; Ali Saheb Shabji, 21 B. 85; Svndora^ 

Ml Balakrishna w Oopal 1 B. 78’ Ram bni \ jaynveni,^^ B 114, Jeevonbai v. 

cJumdraw Bhimran IB. 677: .4san/rH<i v Manordfts, (^0d)\ Asomnd w Tnlsnn 

TuUanhi, 6 S. L. H 246. Bni. 6 S r..R. 246; 16 l. C 824 : Janda Lai 

(6) Dkondshet v Ravi, 22 B. 86. v. Dhirendra, 40 C 710: Kunjlal v. Ve’n- 

(6) DJwndshet v, Ravi 22 B 86. HarxlaL kaiaramanjnlu^ 26 ^f. 662, in waich the 

Mallioh (In re) 33 0. 1269; Shamtkrahawa v. effect of S. 74 of Act IV of 1882 read with 

Babaji (1831) B. P. J. 191 ; Rengo v B. S7 of the Contract Act was not consi- 

Bdlaje (18S6) BP J 73; Shah Balidas v. dered. 

Chudasama (1891) B. P. J. 428 ; Krishnaji v. (18) Hakmo v. Meman 7 B. H. C. R. (0. 
Balaji (1896) B.PJ. 4J5 : Lol Behary v. C.) 19. 

Thacotnoney 23 0 892 i Kannye Amtnd (14) Jiamlal v. Horan Chandra 12W. R. 
Lall 28 C. ^8 N. : Buggoban v PrnnComaree, 9 (11, 18)\Ku$hal Chand v Ibrahim, 8 B.H.C. 
28 0. 906 N. R. (A. C.) 28 ; Kedari v. Ahnarabhat, 8 B. H 

(7) Raja Ram v. Gopal, (1876)' B. P. 3 C. R. (A. C.) 11. 

229; Bapuji v. Oangadhar, (1877) B. P. J. 181. (16). Act X of 1918. 
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CHAPTER XI. 


Pakti'I'kjx. 


1374. Topical Introduction. — The rijihi nf partition postulates a later 
development of archaic law. As stated l)('fore, the primal society was tribal and 
all that the tribe acquired was held in common witliout any right of alienation 
or division. The disruption of tnlx's into family groups marked a distinct 
advance in social e\'olulion, but the incidenls ol tribal ownership continued and 
so Usanas declares tiiat land was ‘‘ indivisibh* among kinsmen even to the 
thousandth d(‘gree.’ As the tanhlics grew and became unwieldy and social 
conditions brought about greater security, the necessity of [lartition became 
inevitable. We liavethen the text: “land passes by six formalities; by consent 
of townsmen, of kinsmen or maglibouvs and of heirs, and by gift of gold and 
water.” ‘‘ In regard to the immoveable estate, sale is not allowed ; it may be 
mortgaged by consent of parties interested. That is to say, townsmen, 
neighbours, kinsmen and lieirs were all interested in its disposal, for they were 
all at one time, loint owners of tlie tribal domain. As tune advanced their hold 
on the land relaxed, and the kinsmen alone formed a group who jointly held 
and enjoyed the common land. Yet another stage separated even the kinsmen 
but the sepanUion in poss ssion was not recognized as any separation of titles. 
So Brihaspati ordains : “ Separated kinsmen as those w’hoare unseparated are 

equal in respect of immoveables, for one has not power over the whole to make 
a gift, sale or mortgage.” But tlie same process wdiich had put tlie townsmen 
and the neighbours out of account equally sufficed to place the separated kiiis- 
men out of the family, contracted the individual rights of property, and xht 
same which still recoided the history of the past liad to be reconciled to 

the growing riglits of property. As tlie communities became more scattered 
the law' of convenience dictated the recognition of family rights. Individual 
effort began to be prized and a distinction became preceptible between indivi- 
dual acquisition and communal ivealtli. Tins is recognized in tlie following text 
of Brihaspati : ‘ He among them wIk' has made an acquisition, may take 
a double portion oi it.” was the first recognition of the incentive to in- 

dividual enterprise but it was half-hearted and eaten up by the exception. ‘*But 
if the common stock be improved, an ecjual division is ordained.” But the 
march of economic laws may be slowed, it cannot be thw^arted. As the value of 
property grew and a keener competition for existence stimulated industry, the 
right of each member to separate bis share could not longer be resisted. But 
this was not universally acknowledged. Tor instance, in Malabar a co-parcener 
has even now no right of partition, though the co-parcener is entitled to his self- 
acquired moveable property during his life-time, which on his death lapses 
to the tar wad. 


(1) Cited in Mit. l-lV-26. 

(2) Anon cited in Mit. M-81, 32. 

(8) Cited m Mit. 1-180. 

(1) Brihai^pati XViri2 cited in Mit. 1 
lV-29. 


(6) Yaj. ii.l21 cited in Mit. l-IV-80. 

(b) (hmudan v. SanJearan, 82 M. 862 
(300) B. following Kallaii v. X 

M. H C. K. 102. 
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1374. In places however, where tlie communal rij^hts yielded to familial 
rights the community did not loos'‘ its liold upon such properly. There then arose 
the right of pre-emplion. Such is the right of pre-emption in llie Punjab where the 
right was too well established to be shaken by the smaller families. Hut in more 
advanced sections of society lK)th tlie communal and tlu' familial riglits have 
yielded to individual ownership. Such is tlie law of the Dayabhag in Bengal 
where a co-parcener enjoys rights in quasi severalty even when he is a member of 
a co-parcenary. But under tlie Mitakshara his rights are more medieval though 
here again, the presidencies of Bombay and Madras liave adopted a view which 
recognizes the right of a co-parcener to alien liis share for value. 13 ut the right 
of alienation though closely linked to tlie right of partition is yet distinct. ITe 
right of partition was the first to be forced for recognition, 'fhe riglit of aliena- 
tion came in later. But they were both rights of property and have reacted 
upon one another. Take for instance, the case of Bengal w heae male and female 
co-parceners have alike the right to demand partition. And here the co-parceners 
enjoy the largest latitude of alienation. 

1376. With the first concession (if the right of partition the shaies were 
unequally divided. ‘‘Tlie portion deducted for the eldest is the twentieth part of 
the heritage, with the best of all the chattels; for tlu* middlemost, half of tliat J 
for the youngest, a (luarter of it.’ But tliis practice' was not uniform, since 
Manu declares that in a partition after the death of the fatlu i and mother, 
‘*the eldest brother may take the patrimony eniiie. and tlu‘ rest may live 
under him as under his father,” thus loieshadow i ng rule of primogeniture 
wliich still survives in custom and is ordinarily aiiphed to Jagirs, Rajas, Zemin- 
daris, chieftainships and principalities. When the light of unecjual division 
could no longer be tolerated, the custom changed but the written law could 
not be altered. This is how eriuality of partition liccanie established: “An 
unequal partition is admissilde in t‘very period. How then is a restriction intro- 
duced, requiring that sons should divide only etjihil shares ? Tlie epustion is 
thus answered: True this unequal poition is found in tlu' sacred ordinances : 
but it must not be practised, because it is al)horred by the world : since that is 
forbidden by the maxim ‘practise not which is legal, but is abliorred by the 
world (for) it secures not celestial bliss’ as the practice of offering [lulls is 
shunned on account of popular prejudice, notwithstanding tlie injunction 
*offer to venerable prii'st a full or a large goal ; and as the slaying of a cow is 
for the same reason disused, nolwitlistanding the precept slay a barren cow 
as a victim consecrated to Mi tra and Vanui. 'fherefore, unequal partition, 
though noticed in the codes of law, should not be piactised, since it is disap- 
proved by the world and is contrary to scripture. For this reason, a restriction 
is orckiined, that brothers should divide only in equal shares. ’ 

1376. The history of the Mitakshara law of parti tion is thus an innovation 
on the ancient law. At first th(' right to divide rtsUd wdtli the father It could 
not be enforced against his will. But later on it was recogni/ed that what 
was right for the father to do was iqually riglU for the son to demand. Thi' 
only objection that could be taken to such enforced partition is prejudice' to 
the father’s afterborn issue. As tolliis the Mitaksiiara said: “While th(' mother is 

(1) Hanu IX 112. YajnaNalkya’s Institutes; Cole. Note 

W M^nu 1X.106. to Mit-1 iii 4. 

(3) Yaj. according to Mitra Misra in the (4) Veda -SubodhiniandBilambhutt— 
Virmitrodaya, but ascribed to Manu in Cole. Note to Mit l-iii-4. 

Balam Bbatt’s ooxnmentaiy. It has not (6) Mit. 1— IV—?. 
however, been found either in Manu or 
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capable of l)eariug more sons father n^tains his wordly affections and 

does not desire partition, a distrilmiion of the graTidfath(T’s estate does never- 
th»d"^ss take place by tli(^ will of ihr But the son’s rif^ht against the 

father is conditioned by tlu' Mitakshara on the following facts: (i) It might be 
made by the father, (lij Against the fatlier if the father, is addicted to vice and 
the mother is past child b- aring. But after tin* father’s death partition could 
be had as a matter of cours(\l‘'^) This text is now explaint'd away as referring 
to the father s self-acquisitions. 

(1) Partition is the intentional 
« j severance ol co-parccnarv interests by members 

Partition defined r • , r i ^ 

ot a joint family. 

(*2) An unequivocal exfircssion ol an intention to separate 
such interest may amount to partition. 

(3) Partition may be etfccted by the definition of rights or 
by the division of property by motes and bounds. 


Synopsis. 


^ I ) Ta.rts 0 n i h c .s ih Ljiicl ("1377;. 

f2j Partition of rrcoiun patfi mi cs(<(te 

T378). 

(i) WJnU /s partition T380j. 

(4) Intention cssciiti'ii T381, 1383. 

1384). 

(5) Severance in interest OJSlj. 


(b) iJir la ration o) intention (l382k 

(l) Division of rights <"1385). 
f8) Hlfect of institution of a suit 
(1382 1386). 

(9i Minor s suit 1388;. 
flO) Dayahliag law distinguisked 
1389). 


Text*. 


1377. Analogous Law.— The following texts bear 
on the subject of partition : — 


(1) Narad Where a division of the paternal estate is instituted by sons, that becomes 
a topic of litigation called by the wise partition of heritage 

(2^ Mitakshara ; — Partition is the adjustment of divers rights regarding the whole 

by distributing them on particular portions of the aggregate 

(3) Yirmitrodaya Partition is the adjustment of the proprietary right into 
specific shares- 


(4) Dayabhag .—Partition in the allotment of separate portions of the family property 
to the oo-sharers corresponding to the shaies already owned by each. By partition an allofe" 
ment is made in respect of the share of a co-parcener. 

(5) Raghunandan Partition is a distributive adjustment by lot or otberwiae j^'fbe 

property of relatives vested in thorn, over the whoJe wealth, in right of the same relj^on, 
upon the extinction of the former owner’s property jiT 

(6) Mayakh Even where there is a total absence of common property a J|4ctition is 
effected by the irere declaration, T am separate from thee”, for partition is^jJ^artioular 
condition of the mind and the declaration is indicative of the same. (0) 

(7) Baraswati Yllas : — Without any formality partition can be jjji^ted by mere 
intention. 


(1) Mit. Ij-V 8 : Krishna v. Saniit 9 M. 
64. 

(2) Mit. 1-2—7. 

(3) Narad XIII— E 

(4) Vibhag. 
f6) MitIi-4 


(6) Mitra Mierj^’^^trfiitrodayi 1 86. 

(7) Cited imalKra’s I^oint family and 
Partition (2nd 

(H) Uayatatjya cited in Col.Dayabhag 1-1 8. 
(9)Ch. Xt?S. 3 (Maiihik) 88. 

(lO) Setlur’i Tr. 123. ^ 
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1378. The Hindu Law of partition has been materially altered by the 
^ .. statute law whicli prescribes a special procedure for the 

*paylntf partition of revenue paying estates by the Collector. 

And tlie Partition Act of 1893 12) generally emp(nve^.rs the 
court to sell the whole or any portion in order to prevent inconvenient divisions. 

The effect of these statutes is to modify the procedure leaving the rights 
to be determined by Hindu Law. 


1379. Gautam treats partition as one of tlic sources of property (s) and 
this view is echoed by the Mitakshara. This does not mean that l)efore parti- 
tion property does not vest in any one nor does it mean that before partition 
none of the co-parceners have any interest in the joint property. All that 
Gautam means is that before partition the right of ri c(j-parc(‘ner was indeter- 
minate and that partition defines and i)erfects it. 


1880. What is partition — The term partition” involves the severance 

of undivided intinests in common property. The very 

Cl. (4) Meaning of , ^ . .. 1 * 4*1 v • • r 

sevevanoe. wijrd co-paicener implies a riglil to the division of 


[iroperty. Cunningham defines partition as the process 
by which members of a joint family become separate, and cease to be 
co-parceners. But this definition is too narrow since it is now settled 
that a definite and unambiguous indication by one member of liis intention 
to separate himself and to enjoy his sliare in severalty may amount to 
separation. But to have tluu effect tJic intention must be unequivocal and 
clearly expressed.” I'his was pointed out by the same Board as far l3ack as 1866 
when referring to an argument tliat a partitirin deed was ineffectual to convert 
the undivided property until it luis lieen completed l>y an actual partition by 
metes and bounds. Lord Wesllniry observed that the cemtention confounded the 
division of title with the division of the sni))ect to w'hich the title is applied. He 
then added : When the mcmi>ers of an undivided family agree among them- 
selves with regard to particular property, that it shall thenceforth be the sub- 
ject of ownership in certain defined shaies, then the cliaracter of undivided 
property and joint enjoyment is taken aw'ay from tlu' subj('cl-malter so agreed 
to be dealt with ; and in the estate each member has thcncc'forlh a definite and 
certain share which he may claim the liglit to receive and to enjoy in seve- 
ralty although the property itself has not lieen actually st'veied and divided.” 
This view has been since reiterated by the same lioard in other cases> 1^) in one 
of which they said : ‘ Seiiaration from the joint family involv ing the severance 
of joint status so far as the s eparating m< mlier is concerned, with all the legal 
consequences resulting therefrom, is quite distinct from the dc facto division into 
specific shares of the property held until then jointly. One is a matter of indi- 
vidual decision, the desire on the part of any one nu mber to sever himself from 
the joTnt family and to enjoy his hitherto undefined or unspecified shares 


(1) Bengal Act V of 1897 supplemented by 
rules framed by the Board of Bevenue* U B 
Act HI of 1901. O.P. Act II of 1917 Ch.Xl (Sf» 
161.183) Punjab Aot XVII of 188? Oh IX 
Bom Aot Vl of 1888, and V of 1879 (Ss. 113, 
117) subject to the provisions of Bom. Aot V 
Of 1861 Mad. Act II of 1864 (Ss. 46, 46) Mad 
Aot 1 Of 1866 Assam Beg, 1 18S6 Ch VI. 

(9) Aot IV of 1898, 

(8) Gautam X-39 ; 2 S. B. 228, cited 


with approval in Mit 1-18. 

(41 Hindu T aw, p. 136 

(5) S^roj Narain v Iqha] Norain, 35 A 
80 (87) P. C. 

(6) Appot'iier V RCima, 11 M 1 A 76 (89, 
90). 

(7) Svraj Norain v. Igbal Nntaifit 85 A. 80 
(87) P. G ; Girja Bai v. Sadashiv, 48 G. 1031 
P. G. 
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separately from the others without beiny subject to the obligations which arise 
from tlie joint status, wliilst the otlu'i is the natural resultant from his decision, the 
division and separation of his shar(' which may bt' arrived at either by private 
agreement amongst the parties or on failure of that by tlie intervention of the 
court. Once the decision has Iksmi iin(*(}iii vocally expressed and clearly intimated 
to his co-sharers his right to obtain and possess the share to which he admittedly 
has a title is unimpeachable i neither the co-sliarer can question it nor the court 
examine his conscience to find out whether his reisons for separation were well 
founded or sufficient ^ th " court has simply to give effect to his right to haye 
liis share allocated sci)arately from the others.” 

The intentional severance ” mentioned in clause may then be effected 
by a mere declaration or by some overt act, as in the case where one co-parcener 
left the joint resid mce t(^ withdraw liims If from cominensality as indicating 
a fixed determination henceforward to liv^e separately from Ins cousin ” and 
the court treated ‘the fact of his l)orrowing money fiu' his maintei\ance as well 
as making a will as indicating, at all events, that he himself considered that a 
3 ^paration had taken place. 'Fhe conclusion was based on the inference 
intention derivable from tlie acts and declarations of the member who, it was 
alleged, had sepirated himself, and not from the conduct or attitude of any 
other party, ^ 

'file first essential condition of partition then is that it must be intended. 
The intention may lie inferred from coiuliu't, act, or declaration showing a 
determination to effect severance from the joint t.iimly. 

1381 Such siu'erance must be to delermint* the joint status, thus dis- 
tinguishing partition from a mere family arrangem^mt for 
Severance. convenience of m inag^'inent or possession. 1'he sev^erance 

may be of title, status, or possession but it must be with 
the intention to effect a sevtuMiice. 

Tlv^ fact thc'it a m(‘re severanc • of int'U'st do \s not conslitute partition if 
such severance was not expressly or impliedly intended to have that effect, is the 
ratio decidendi of many cas s. Such a case arose where the plaintiffs sued the 
def-Mul lilts, for partition. Tin* parties liad long been s^'parate in mess and 
residence, and as to estate* th ‘ iilaintiff s ancestors received some land, from the 
ancestors of the defendants by w ly of sir upon tlie income of which they 
maintained tliems/lves. This so'?' did not correspond to the extent of the share 
which the plaintiffs tiranch would have received if there had been a partition. 
It was iiroved that there was a family custom according to which different 
membijrs of the family on living separate, received similar allotments of sir 
for maintenance which were increased according to exigencies. There was 
such an increase at one time to the lands given to the plaintiff’s branch, where- 
upon the Privy Council held that there had been no partition and as to the 
bar of limit ition by the defendants the court held that the proceeds 
of the .sz> were payments by the defendants which kept alive the plaintiffs 
claim. 


(IJ (iirja Bai v. Sodashiv, 43 0. 1031 0 1031 (1060) P. C. 

(1047, 1048j P C. (3) lianjeet Singh v. Kofr Oujraj Singhs 

(2) Joy Narain v. Giris Ohunder, 4 C. L. R. 1 I. A. 9; 3 Sir. P.C, 0. 304, 

134 P. C ; cited in Bai v, Sadashiv, 43 
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1382. Deolaration of intention.- - It was at onf timo liold tliat twq..tliinj<s 
were at least necessary, to constitute partition namely the 
01 . ( 2 ). shares must bo defined, and there must be distinct and in- 

dependent enjoyment of those shares, But as already 
stated, the Pri\’y Couhcll liave in a series of cases laid down lliai the second 
condition is by ik' means a pre-requisite of a completed partition, bi) and that 
an unequivocal expression oi intention cleaily expressed may amount to parti- 
tion, But the expression of such intention must be to pres(‘ntly approjaiate and 
enjoy in a manner inconsistent wath the ordinary state of enjoyment of an un- 
divided family, that is, the expression must unequivocally create a present 
separation and not merely a contemplated s(*paration. So where two brothers, 
being members of a joint Mitakshara family executed an agreement whereby, 
after reciting that the declarants had remained joint and undivided and in com- 
mensality up to a certain date, and that portions of their properties, both move- 
able and immoveable, had lieen partitioned between them, they provided for the 
partitiojt^jof.the remaining joint properties by ( ertain arbitrators apiiointed in 
tbi%t behalf, the court held the agreement of itself to amount to a separation of 
the brothers as a joint family and extinguished all lights of survivorship be- 
tween them. And so it has been held by the Privy Council that although a 
suit by a member of a joint Hindu family against his co-sharers for a separate 
share of the joint (‘state be not in terms a suit for partition, yet if it appears that 
the intention of the jilaintiff \v.is to obtain partition in the right of a co-parce- 
ner it does not roqune the consent of the other co-parceners to complete it. 
Severance of interest may b(^ effected by an indirect act, sucli as sale of one’s 
co-parcenary interest to another. But in the North where ci sale of undivided 
interest is not permitted, partition cannot be presumed from a mere sale though 
it is evidence from winch partition might Ixj inferred. So that where the 
meml)ers of a joint family agr(‘(‘d in writing that all the movealde and 
immoveabl(‘ properties w^ re to be divided as from the date of the agreement 
and that from that time forward sepaiat(* accounts were to be kept by the co- 
parceners and the prolit or loss suhseciuent thereto was on no account to be 
binding on the other co-parceners, the agreeiTK'iit was held to have effected a 
division in status, though there w'as no actual division of property by metes and 
bounds. I'lie giving of a notice or the institution of a suit would amount to 
such partition. So where a co-parcener sent a notice to the manager demanding 

(1) Sfieo Dyal V. Jvdomaih , 9. R (>1; (2) Apjiovicr v. limna, 11 M. I. A. 75; 

Suiarsanam Namasimhnlu/^t M.li9 {IbQ) Doorga Penlmdy. Kuiidun. 21 VV. R. 211 P. 
in which Bhashyam Ayyangar, J. held that a C ; lianjii Singh v. Kocr (hijraj Singh, L R. 
mere dodUiation waa iusuflacient and that 1 I. A. 9 ; Ohidambarain v (iauri, 2 M. 83 P. 

what was requited waa some further overt act C ; Jo7j Norain v. Grish Chundcr. 4 0. 484 P, 

namely the giving him “some trifle’^out of C. ; Ram Pcrsliad v. Lahhpati 30 C 281 (268) 

the family property. (75., p. 150 citing Mit PC: Bal Kishen \ , Ram Narnin, 80 0.788 

1 ii-ll, 12; ManuIX 207; Yaj.ii Il7). So Yaj- P. 0.; Parlati v. Nannihnl, 31 A. 412 P. C.; 

navalkya says: ’‘The separation of one who Suroj Nnrainv. Igbnl, 35 A 80 (87) P. C. 

is able to support himself and is not desirous Girja Bai v. Sadashiv, 43 C. 1031 (1046) P C. 

of participation may be completed by giving To the same effect Tej Protap y. Champa, 12 

him some trifle” (11-117). But the contrary G. 96 ; Jtndh ichurn v. Kripa, Simihu, 6 0 474 

stated in the text is now too well established (477) ; PhuL Kuari {In re), 8 B. R. 388 

to admit of any controversy. These and the n'de ; Sandra v. Aruihadiallam, 39 M. 169. 
following cases must then be taken as over- (8) Babaji Kashi Bai, 4 B. 157. 
ruled by the Privy Council; Amhlka Dat\. (4) Tej Pratap v. Champa, 12 C. 96. 

Sukhmafvi, X A. 487 ; Debee Pershad v. Phool (6) Soundra v. Arunachellam , 20 ]U. [j, J. 

Kuari, 12 W. R, 610 (institution of suit H16. 

insufficient); contra Joy Narain v. Oiriah (fl) Umavorupngani v. Palannrnyana, ’9Q 

C. 484 P. C; (Hrja Bai y. Sadndm, I C. (M) 908; /Ipyioi’W’r v. Rama, 11 ^l. I. A, 

43 C. 1081, 1046 p.C. 76 (91). 

Cf. H. C.— 58 
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that his share be partitioned for which he instituted a suit pending which he died 
and the (luestion arose whether he died joint or sepiirated in estate the Privy 
Council said:“ It would probably be enough for the d^ termination of this appeal 
to say that nothing could be inon' uneciuivocal or more clearly expressed than 
the conduct of Harihar in indicating his intention to separate liimself and enjoy 
his share in severally by the notice of the 1st October 1908, completed with 
this suit, and tliat the acts amounted to a separation with all its legal conse- 
quences.”!!) So partition is complete where the co-parceners enter into an agree- 
ment in which they declare each member entitled to a definite fractional pdrt 
of the whole estate.^'*^^ 


1383. Partition by metes and bounds is then unnecessary to complete 
partition. (9) What is necessary is intention. So whether 
Intention material. an agreement for the division of profits is merely an 
arrangement for convenience or a partition must depend 
upon the intention of ])arties to be gathered from the language of the instrument, 
though in construing instruments undue stress should not be laid on the words 
actually employed. As was said in a case : “ Looking at the state of knowl- 
edge among even fairly educated Hindus, as to the exact principles of their own 
law (a point on which 1 do not mean to draw a comparison between them and 
the people of any European coiintry at all to the disuivantage of the Hindus) 
looking to tliis fact, and to the inveterate hai)it of the natives to have 
accounts of the most important kinds drawn up l)y mere scribes, neither 
acquainted with law nor trained to precision of language, I have a strong re- 
pugnance to hold parlies bound to a legal consequence arising from the use of 
particular terms, where surrounding circumstances appear to show that the 
parties had no sucli iiuention as that consequence would indicate, and that, in 
truth, the consequence was unforeseen.'’ 1^) The decision in this case was up- 
held on appeal by the Pri\'y Council who referring to the agreement observed 
that the statement that ihe four ( o-sharers were in possession of equal shares 
of which they appropriated and enjoyed the profits in proportion to their 
respective shares pointed to an appropriation and enjoyment of the profits 
inconsistent with that which is tlie normal state of enjoyment of a joint 
and undivided Hindu family, and that their resolve to have the shares 
mutated in accordance with their actual possession and enjoyment appeared 
to their Lordships to be strong yrinta facie evidence of the intention to hold 
the undivided shares as the separate property of each co-parcener. It may not 
be conclusive but at all events it is strong ;tacie evidence of such inten- 
tion.” They then added tliat though the deed did not declare that afto the 
agreement the family was to be divided, at the same time there was a^^ate- 
ment consistent with their continued indivision ard that therefore it must be 
presumed that the agreement was only consistent with partition and inconsist^* 
ent with continued jointness. 


1384. It is thus clear that mere definition of interest with the intention to 
separate, constitutes partition. “ l^irtition does not give him a title or create 
a title in him, it only enables him to obtain what is his own in a definite and 


(1) Gifja Bai v. Sadashiv, 43 C. 1031 (1045) 
P. C following Fflio V li(wshun, S "W-Bi 82. 
(a) Phuljhnri Kooer (Jure), 17 W. R 102 
fS) Mahabeer v Km, dun, 8 W B. HO 
affirmed O. A. Doorga v Pershad v. Ku*idun^ 
21 W. R. 214 P. C. 

(4) Mahahe$r v. Kundun, 8 W, R. 116 (123) 


affirmed O A. Doorga Pershad v. Kundmt 21 
W.R. 214 P. C. 

(5) Doorga Pershad v. Kundun, 21 \V. H. 
214 (2iti) P. 0. following Aypovier V. Bama% 
11 M I A. 75, To the same effect Banjit 
Singh v. Koer Gujrnj Singh L. R. 1 J A, 9* 
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specific form lor purposes of disi)osilion independent of the wislies of his former 
co-shurers.” 

1385. Division of rights. — It is seen that an intentional severance of 
joint interests amounts to partition. It has also been seen 
Cb 1^)* that such severance may be effected l)y a mere verbal ' 

declaration unaccompanied by any overt act, from which 
it follows that partition may be effected by a mere division of rights without 
any physical division by metes and bounds So Lord Westbury said : It is 

n'fecessary to bear in mind the twofold application of the word ‘ division * 
There may be a division of j]^it anti tliere may be a division of property. 
And thus after the execution of this instrument, there was a division of 
right in the whole property, although in sonu' portions tliat di\isif>n of right 
was not intended to be followed up by actual partition by metes and bounds, 
that being postponed till some future time wlien it would be convenient 
to ma ke..„ that partition.” And later on lu' said : ‘ Then if there be a 

conversion of the joint tenancy ol an undivided family, into a tenancy in 
common of the members of that undivided family, the undivided family becomes 
a divided family willi reference lo the properly tl at is die subject of that 
agreement, and that is a separation in inti'rest and in nglit although nut im- 
mediately followed by a dc facto actual division of tlie subject-mattei This may, 
at cany time, be claimeal by virtue of the separate righl/’^'h So where after the 
death of one of the members of a joint family in 1861 the survitors mutually 
agreed that the joint property should be tlieiiceforth held and enjoyed by the 
various members of che family in certain defined sliares which they specified in a 
petition to the Collector dated Idthjune IHGl to ha\e their names entered to 
that effect in the official papeisof tlie \illagc which was done, and the petition 
was filed in the Collectoralc and eatiies were made in the village papers in ac- 
cordance with it up to 181)9, it was held by the Ihivy Council — heversing the 
Allahabad High Court) that on the e\idence, in the circumstances of tlie case, 
a partition of the property had been efTected in 1861 and that the transactions 
and conduct of the meml)ers of the family with respect to the management of 
the property had been on tlie basis that it was held in separate shares from 
that lime. The decree passed in the suit assigns him that share, to which he 
would be entitled on partition, and such decree does in fact effect a partition, at 
all events of such lights wliich is effectual to destroy the joint estate. So ivhere 
a co-parcener by name Shiv ITasad Giri in conseijiieiKe of Ins cousin Joy re- 
fusing to allow him any participation in their joint estate, left the house in which 
they had jointly resided, went to reside with ihe Inisband of his sister and had to 
maraain himself for sometime by moneys ivhich lie borrowed before he sued 
for nis share in which he obtained a decree, but wliile it \vas pending 
before His Majesty in Council, he dii'd devising his estate to lus sister s 
son and thereupon the defendant Joy claimed the estate by survi\ orship. 

' (t) Appovier v. Hmna, 11 M. I. A. 75 ; 92) ; Parobaii v. NanniJial Smgh, 31 A. 412 

T)^oorga Ptr^had v, Kundun^ 2i W, R. 214 P (422) P. 0 

0 ; Bam Per shad Lakhpaii^ lO C 281 (263) (3) Appovur v. Rama, 11 M. I A. 75 

P. C.; Suraj Narain v Iqbal, 36 A 80 (87) P. 92 

0; (jfirja Bdi V. 43 C. 1031 (1045) P. (4) Pdibati \ Nnunihol Sivgh, 81 A* 

0 J heo V, Dtmrkanath 10 W. R. 273 ; Kailash 412 P. C Sumj Narnm v. Iqbai 85 A. SO P. 

V, Kmhi, 24 0. 889 ; Kednr Ravioni 7 J. (’. C.Qirjn Bai v SadaMv 48 0. 1081 P. 0. 
(0) S84 (880); Oirja Bai Hadashiv, 43 0. Romdhin v Bishvshar SO L J. 508* 37 I C. 
1081 (1048) P. 0. 314, Bdihamani v. Avmar.h 10 J.C. (M.) 80, 

(2) Ap^^ovier v. Bama, U M 76 (91 
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The Privy Council concurred witli tJie courts in India in rejectin^^ Joy’s 
claim and said : “Their Lordships regard tlie conduct of Shi\ Prasad Giri when 
he left tlie house in wliicli l)Otli lie and joy Narain (liri lived and withdrew 
himself from commensalit\Mvith Ins cousin, as indicating a fixed determina- 
tion henceforth to li^*e separate from his (ousin, and they treat tlie fact of his 
borrowing money for Ins separate maintenance, as well as making a will as 
indicating at all events, that lie Inmself considered that a separation had taken 
place.” 

1386. The mere inslitution of a suit for partition may lie regarded as an 
unequivocal expression of such intention. (‘-^1 Put such intention cannot be in- 
fern d from a suit for a mere declaiarion of the plaintiff’s rigid to a share in the 
estate of his fatJier, since such a suit would not be inconsistent with an inten- 
tion on his ])art to obtain a declaration of his being entitled to a joint interest '®) 
in a joint estate. 


1387. Since int< llectual partition is ccmiphuetl on a mere expression of 
an intention to separate, the fact that the paities Lhereaftei continued to live 
together and enjoy their share in common might adectthe mode of enjoyment 
but apart from reunion, it cannot restore the previous status of jointness. 

A had three sons— one by liis hrsl wife, and two hy his s^^cond wife, lie 
executed a will by which he authorized his cxeciuois to effect a partition among 
his sons when the eldest of them attained the age of majoiity Tlie executors 
did as they were directed. Properties were divid(‘d into three shares — one of 
which was allotted to the eldest son and two to the other tw'o sons. The deed 
of separation provided that if any iiroperty was leit undivided it should be divid- 
ed into three shares by the thre(‘ parties, and that in future the parties should 
have no connection in respect of pioperty except relationship by blood. It was 
held that these provisions effecteda severance in interest as betw''ecai t.he sons of 
the second wife also, thougli their proi)erty was kei)t togetlier without any divi- 
sion. h*’) It is (]uite competent to the members oi a joint family to have a 
completely divided status even though tin* division of the projierties by metes 
and bounds is actually effected only in respect of certain it(‘ms of property. 

1388. Effect of a minor’s suit.— It being now s-ttled that the mere filing 
of a suit for partition amounts to the nne<jm\ajcal declaration of intention wdiich 
law re^gards as a suffujeiiL partition in law, the question arises whether the 
same rule would hold g<jod where the plaintiff is a minor. On this subject two 
views are possible and both Uavc received supiiort. One is that tho minor 
is no excei^tiori to the rule since he makes his dialaration through his next 
friend and the other is that since the parlilion of liis shari’ is discretionary 
wdth the court, there can be no pailuion till tlie court uses its discretion in 
his favour. But this view ign»jres the fact lhat partition may be effected 
out of court and the minor suffers from no impediment of procedure if he 
exercises his election through his qualified mouthpiece. 


(1) Joy JSlawn v. Jvy Noro'iu iC 
(437) P. C. TandaytithapcLni v. Kaghmioth 
C5 M. 389. 

(2) Oirja Bai v. 8adoshit\ 43 C. 

(1046) P. C. 

(3) Dehee Perbhad v Kotree 12 W 

R. 510 explained iu Joy JS^ordin v. Joy 
Natain 4 (j. m (137, 488 ) P. C. 

(i) Bam Per shad y. 80 C. 231. 


(6) Kvmalambal v. Krishwmny, 2 M. W. 
N. 810 , 10 I. C. 886. 

(6) Segv. V. Segu 2 M. W. N. 467; 12 
I. G. 704. 

(7) Krishna Lai v Nondeshwaf, 44 I.C. 
(Pat) 146 (151). 

(8) Chclimi w S4jibhamtnay 41 M. 442 
(446). 
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1389. Dayabhag law distinguished.— The rult' of law stated in the 
clause is stated to be inayplicalde lcj a J)ayal)ha^ family, “ bet ause although as 
regards the enjoyment oT the family prtjpcTty there is no diffeience between a ‘ 
Dayabhag joint family and a Mitakshara joint family, there is this substantial 

betw'een the two, that in the latter case the co-parceners ludd as joint 
tenants while in the former they hold as tenants-in-common. The ascertain- 
ifiehi of the shares in the one case affords no indication of an intention to 
destroy the unity of the family, because^ such shares are already determined by 
the law. In the other case, howev(;r, the definition of such sliares would afford 
a very strong indication of partition, and would ordinarily amount to partition 
unless the strongest proof was afforded of an intention to remain united m 
estate or to become reunited. It may be further pointed out that in the 
case of a Dayabliag family, even the division of income foi the convenience of, 
the different members wtiuld not, in the absence of intention, amount to the 
division of the family.” i'heie is, how^ever. no distinction in principle be- 
tween the two schools. 'I'lu* {]U(‘stion is one of intention in boll’i cases and it is 
for the court to decide whetlua conduct m a given case is a sufficiently unetjui- 
vocal expression of an intention to separate. 

130 . (1) A family arrangement is a 

settlement by members of the joint family as 
to the mode of enjoyment of their property. 

(2) It differs from partition in that it is an agreement for 
separate enjoyment by members without determination of their 
rights. 

Synopsis. 

(1) Distinction bchoecn /ui) tit ton and inents (1391, 1395). 

family arranytmcni (1390; Oj Dfiect of release fl397j. 

(2) Law governing family arrange- 

1390. Analogous Law, — Tht mlc licrc staled is not inert ly the rule of 

Hindu Law ; but is founded upon a brtiad pniuiple of etpiily winch has 
a wider application, So Cockbiun, C. J., said: “ I'he authorities clear- 
ly establish that if an agreement is m.idt* to com[)tomise a disputed claim, 
forbearance to sue in respect of that claim i'> a uood cttnsideralion and whether 
proceedings to enforce the disputed claim have or have not heeu instituted 
inaTes no difference. If the defendant’s contention were adopted, it would result 
that in no case of a doubtful claim could a compromise he enfoiced. Everyday 
a compromise is effected on the ground that the. paitv making it has a chance 
of succeeding in it, and d he buna //(/c behe\et> he lias a fair chance of 
success, he has a reasonable ground for suing, and his forbearance to sue will 
constitute a good consideration. Wlien such a person forbears to sue he gi\'es 
up what he believes to be a right of action, and the other party gets an advan- 
tage, and instead of being annoyed with an action, he escaiies from the 
vexations incident to it Tlie arrangement docs not depend for its vali- 

dity upon any right, for the plaintiff may have no right at all, and the defend- 
ant may know it, yet if the plaintiff believed Unit he had a right and the 

(1) Bata Krishna v. (rovaf 5 G. 1j. J. Il7 Milo v. New Zealand Alford Kstoic Co., 32 

(422). Oh D. 2136. 

(2) Williams v. Williams, L. R S Gh. 2U4; (3) CatlisJwr v JJibchoJJ'shcim, L. li. 5 

Cdlisher v. Bkchojfsheim, L. R. 5 Q. B. 44'J; Q. B. 449.(461, 45jn 
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defendant preferred its settlenvnit to trial by court it is a i^'ood settlement bind- 
ing on iJio parties. ^1) It is not a im(him ixicium because the settlement of a 
dispute is in its('lf a good consideration provided that there was some dispute to 
settle and the party making a chi\m ho7ia fide believed in it. In the case of 
family arrangements tlie consideration is not tlie sacrifice of any right, but the 
settlement of a dispute and the court does not consider narrowly the quantum 
of consideration. Equity leans toAvards the maintenance of family arrange- 
ments and a fair settlement of the dispute is, as already stated, a sufficient 
consideration in such cases. 

These principles liave been given effect to by the Privy Council in 
several cases to be presently considered. 

This fact distirguishes a settlement from wliat may be a colourable 
transaction which may bear the appearance of a settlement but be in reality a 
fictitious transaction. 


1391. xV family arrangement as distinguished from a partition is an ami- 
cable settlement made by membcus of a joint family to avert the costliness and 
bitterness of a formal partition. Where, for instance, tlie sons desire to 
separate from tlieir father and there is a dispute as to whether certain parcels 
of property are self-ac(iuired or ancestral and there is no other means of 
settling the dispute otherwise than by the arliitrament of law, parties 
may give and take . and execute mutual releases agreeing to hold what 
they have got thenceforward in severalty. It is a family arrangement 
and not a partition, because parties have agreed to a course without 
advertance to their legal rights. The motive of the settlement is the purchase 
of peace, and where there is a motixe, the courts do not enquire into the suffi- 
ciency of consideration or disturb tlie arrangement on the ground of its 
inequality unless there was fraud or some ollua- ground to \'itiaie it in law. 
The arrangement binds both the parties and their issue. (®) This arrange- 
ment may extend to trc’ating self-acquired pioperty as joint or vfce versa W or 
it may be the culmination of a suit for partition in which the parties arrive at 
the settlement of a dispute which they desire to close. Such settlement 
cannot be set aside upon ilie ground that it was acceiited under a misconcep- 
tion of facts or an erroneous view of ones rights or that it has given to one 
party more than he was legally eniiLled to and would have recovered if he had 
taken the judgment of the court upon it. 


(1) Conk V Wriqht, 1 B S. 65‘) (570); 80 

L. J (Q. B.) 3^1 (32i) cited per Blackburn, 
J in Collisher v Bischoffsheiiii, L. R. 5 
Q. 13. 449 (451, 452) and per North, 3. in 
Mile V. New Zealami Aljird hhta(e Co , 32 
Oh. D. 266 (278). 

(2) Per Cotton, L. J. in Mile v New 
Zealand Alford Estate Co. 32 Ch. D. 266 
(283); Kamol Kumari v Norendra, 9 C L 
J. 19 ; 1 I.C. 673. 

(3) Kamal Kumari v. Norendra t 9 C. L. J. 
19; 1 I. C. 673. 

(4) Bajunder v. iJijai Govindt 2 M I. A. 
181 (249); Hctnarain v Modnarain, 7 M I. 
A 311 (322) ; Mantappa v. Baswtinirno, 14 

M. 1. A, 24 (36) : Oree^ider *v. Troyluck, 
20 C! 373 (377. 378) P C.; Bishencliand v. 
Asmaida^ 5 A 600 (574, 676) P. C.; Kedar 
Nath V Batan Singh, 32 A. 415 (426) 


P. C ; KhnnUal v Uovind, 33 A. 366 P. C 

(5) fjakshvii Bai v. Ganpat, 6 B. H. C. 
R. (O. C ) 128 ; Upendranath v. BindesHri, 
20 G. W N. 210 ; 32 I C. 468. 

(6) Lluj Wilder v- Bijai, 2 M. I. A. 181. 

(7) Bam Bob v. Chabildos, 12 Born. L. R, 
621 (624). 

18) Anand Ban v Admimstraior General, 
20 B 450 ; Bern Das v. Chabildas, 12 Bom. 
L. R. 621 (627). 

(9) Kedar Nath v. Baton Singh, 82 A. 416 
(426) P. G 

(10) Kedar Nath v. Baton Singh, 82 A. 
415 (426) P. C ; Kh/tnilol V. Oovind, 88 A. 
366 P 0. 

(11) Birhluiilrav, Kalpaiaru, 10. L. J. 
3SS (406) ; Helan v Durga Das, 4 C. L 3, 
323 (331). 



s. m.] 


PARTITION. 


631 


1392. It is not essential for Its validity that a settlement should have been 
acted upon, though the fact tliat it has been acted upon adds to its binding force. 

1393. It is a mistake to suppose that the doctrine of family arrangements 
extends no further than arrangements for the settlement of doubtful or disputed 
rights. The principle is applicable not merely to cases in whicli arrangements 
are made between members of a family foi tlie preservation of its peace, l)iu 
also to cases in which arrangements are made between them for the preserva- 
tion of its property. 

1394. Family arrangements are governed by a special equity peculiar to 
themselves and will be enforced if honestly made, although they have not 
been meant as a comjjromise but have proceeded from an error of all parties 
originating in mistake or ignorance of fact as t(3 what their rights actually 
are or of the points on which their rights actually depend. 

1398. Partition distinguished . — Though a partition is confined to only 
Q|. ( 2 ). specified relations a family arrangement is not similarly 

limited. So the Privy Council said : “There can be no 
partition directly between grandfatlier and grandson while the fatlier is alive. 
But it is a family arrangement, partaking so far of the nature of a partition 
that Udai Narayan receives a pottion and is ihcncefortli totally excluded, and 
quod ultra^ Matadyal surrenders his inten'st lo his grandson who on a com- 
plete partition among the wliole family would be entitled to one-fourth. Now 
in such an arrangement it would be quite consistent with Hindu ideas of 
ancestral property to express a desire that tlie wliole generation lo which 

the property was transferred should benefit by it The 

notions present to the mind of the head of a joint Hindu family w’ho is making 
a family arrangement are something very different from notions present to the 
mind of an luiglish testator when he makes a gift to a class”. 

1396. It has already been seen ihat a family arrangement may be made 
without reference to or determination of the legal rights of the parties. The 
fact that a person has obtained by a family arrangement wliat he could never 
have obtained by partition is no lilol upon its validity Such for insLance w'oiild 
be the grant of land by the liolder of an impartible estaie lo the members of his 
family in the shape of maintenance or other grants. It may be lliat the 
grantee has no legal claim to mainlenance but the grant once made cannot 
be resumed on that account. 

1397. Release. — A parly may relinquish his right, or execute a release 
which may be supported as a family arrangement. But where a co-parcener 
released his share in favour of the rest who were to pay the debts it was held 
that the release was void though registered and tliat e\'en S. 25 of tJie Con- 
tract Act could not save it. But the judgment appears to be unsound and 
proceeds upon the view that because the creditors could still hold him liable 
for the debt, the relinquishment failed for want of consideration. But if 


(1) StapUtm V. StapiltcHf 1 Atk, 2 oited 
in ffelan Dost v Durga Cas, 4 C. L. J 323 
(881, 332). 

(8) WUliama v. Williamst L. R 2 Ch. 
294 oitod in Helan Dasi v. Dxirqa Das 4 0 
L. J. 888 (881) followed in Sukhram v. 
Udernm, 8 1.0. (A) 86 (compromise by a 
widow binds the reversioner) 

(8) Bishenehand v. Asmaida, 6 A. 560 


(574. 675) P.C. 

(4) Sadashiv v. Trmbal', 28 B. 146 fl73) 
the portion laying down that a minor^s 
oontraoi is merely voidable and not void is 
unsound ; contra Appa Bongo. 6 M. 71 
(78) (release held void as made without con- 
eideraticn ) 

(5) Appa V. Eanga, 6 M 71 (73). 
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the creditors could hold the co-iiarccner liable he had his remedy against those 
who had taken his estate and undei taken to pay his debts 

131 . (i) A family ai ran, cement cannot be set aside 

When a family cxccpt for co-crcioii, fraud, misrepresentation 
arrangement may ' , • ' 

be set aside or undue inllueiiee. 

(2) In particular and without prejudice to the generality 
of the foregoing rule it may not be set aside upon any of the 
following grounds : — 

(a) That there was no consideration to support it. d) 

(l>) That it has transferred property to a person with- 
out any right. 

(c) That it was unfair and such as no court would 
support upon its merits. 

(</) That it was made by mistake of either party, d) 

(.3) It may however be set aside on the ground that it was 
not bond fiilc or that there was no dispute. 

(4) But before giving weight to these considerations due 
regard must be liad to the time during which the arrangement 
has been acted upon or has remained unchallenged. 

/ Uublrations 


(n) ^ disputes /i’s legitimacy. Ho afterwards compromises his claim with B on the 

basis of legitimacy. J cannot afterwards repudiate the compromise on pro:)f of IV s illegiti* 
maoy. 

(b) At Bt and C are three brothers. On a distribution of the family estate C receives an 
allotment of land in lieu of maintenance Ho did not claim nor was allowed any share. 0 
is bound by the arrangement. 

(r) A transfers to B property by mistake. B accepts it innocently. The transfer is 
valid. (8^ 

{(I) A and 13 partitioned their property in mutual ignorance of their respective legal 
rights. The partition is binding. 


Synopsis. 


(1) Family arrangement when liable 

to be set aside (1398). 

(2) Mistake of parties not a snjiictent 

ground (1405), 

(3) Extraneous consideration not 

requisite (1400-1401). 

(4) Antecedent ru/hts immaterial 

(1402). 


(1) Kamaikuman v. Narendra 9C. L. J, 
19; Satya Kumar v Sntya Kripal, IOC L J 
603. 

(2) Cook V. Wruiht 1 B & 8 569 <670). 

(3) Rajunder w.Bijai Govind, 2 M. I A. 
181 (241). 

(4) Qordmi v. Gordon 3 Swan. 400; 19 R. 
R. 230; 36 E R. 910 explained in Satya Kumar 
Satya 'Kripal 10 (J L J. 603 (611). 

(6) Maniappa v Baswantrao 14 M I A. 
24 (37) ; Helan Dasi v. Dnrga Das^ 4 0. L. *1. 


(5) Un/air arrangement (1403). 

(6) I'iulateral mistake (1405). 

(7) Arrangement when set aside 

(1407). 

(8) Effect of conduct and actings of 

the parties (1408), 

(9) Itelease when operative as family 

arrangement (1409). 


323 ; Satya Kumar v. Satya Kripal, lO 0. L. 
J 603 (611) 

(6) Gajapathi v. Oajapalhi, 18 M,I A. 49? 
(512, 613). 

(7) Manlappa v. Baswantrao, 13 M.l.A, 24 
(36) 

(8) Gordon v. Gordon, 3 Swan. 400 ; 19 R 
R. 230 explained in Satya Kumar s, Saim 
Kripal, 10 C.L.J. 508 (511). 

(9) Rajnnderv Biji Govind^ 2 M.l.A. IBl. 
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1398. Family arrangement: valid and void. — Tlie compromise or settle- 
ment of a family dispute and an acco])tance of a ^dven distribution instead of 
a general partition, are ujdield by tlu‘ courts as necessary to check litigation 
and to preserve the peace of families. The only condition required to support 
it is that it must be the boiut fide settlemeiU of a family dispute ; or in other 
words, there must be a dispute and its settlement. If this is conceded the court 
will not scan too closely the rights of the contending parties affected thereby. 
The fact that one party had yielded to a claim in honest error is no 
ground for repudiating it wlien the error is discovered unless the other party 
was an accessory. Tliis was settled by Lord Eldon who ruled that family 
arrangements without fraud must be establisiied, though founded in 
mistake ; but th(‘y would not l)e supported if founded on mistake of either 
party to which the opi)osite party was an accessory, A family arrange- 
ment concluded in honest error, is binding unless either party has f)een misled 
l)y the concealment of material things, for the family agreement requires 
communication of all material circumstances. So Lord Eldon, L. C. said : 

Where family agreements ha\'e b(‘en fairly entered into without conc('alment 
of or imposition upon eitlier side, with no suppression of whal is true, or 
suggestion of wliat is false, then although the parties may have greatly 
misunderstood their situation and mistaken their rights, a court of equity will 
not disturb the (piiet, which is the conse<iuenc(‘ of that agreement ; but when 
the transaction has l)een unfair and founded upon falsehood and mis- 
representation, a court of (‘quity would hav(‘ a vety great difficulty in 
permitting sucli a contract to bind the parties. ’ 1^) settlement of a 

doubtful right truth may be on eitliei side, but it is of tlu‘ essenca* of a settle- 
ment that in\ estigation is stopped and a setllemeiil concluded to restore har- 
mony. So where thri'e sons one of whom being a niinor was iepreS(‘nted by 
his father (effected a partition on the basis of wliich a suit was filed. It 
was however opposed on the ground that lluaa^ uas no partition hut merely a 
working arrangement in wliich no aia-ount was taken (d' the* joint property, 
that it was pirtial and im'omplete and that there was a mistake in the 
scheme of di\’ision adopted at the private' iiartition. ’Hie (‘oiirt however, 
over rilled all these objections holding llnit a family anangement could not 
be set aside on any of the' giounds urged So wliere the co-parceners had 
agreed to admit the adojited son of a widow, who under lh(‘ Mithila law w’as 
only entitled to the lady’s stridhaii, in tiu' mistaken (lelief of law that lie was a 
co-parcener, the Pri\’y Council refused to dissolve the settlement holding that it 
was a mistake which could not prejudice the adopted son who was not an ac- 
cessory. (^) So in anoth(‘r case in w'hicli the plaintiff sued to set aside a parti- 
tion on the ground of coercion, fraud, undue haste and gross ineiiuality, the 
Privy Council found the first two facts not proved and the other two insufficient 
to annul it. So where tlie question rvas wdiether c-rlain jiersons wa^re entitled 
to the prop'rli(‘s in disjiute, tlieir predecessors-in-title being themselves illegiti- 
mate sons of their father to whom they could not inherit, the Privy Council 
held the question immaterial on llu^ finding that they had obtained their 
estate under compromise or family arrangement w^hich proceeded on the basis 
of their legitimacy, 

(1) Hetnarainv Modnarain^ 7 I A. 311 (4) liajundrr v. Bijnb Oovind, 2 M. I. A- 

(822) 181. 

(2) Gordon \ Gordon ^ S Svf an 400 (4 S3), 30 (6) Hetncrain v Madnorain,! M, I. A. 

E, R. 910 (917); followed in Satya Kumar v. 283 i321, 322). 

Satya Kripal^ 10 G L. J. 608 (Sil). (6) Oajapothi v. (lajapoiht, 13 M*l. A. 

(8) S(Xtya Kumar v. Saiya Kripal, 10 C. 497 (512). 

U 608. 


G. H. C.— -59 
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1399. In another case thnui brothers h\d entered into an agreement on the 
assumption that their family estate was impartible and subject to the rule of 
piimogeniturc'. As sucli, the two junior widows merely received land in lieu of 
maintenance. Later on the estate [)eing partible, one of them sued for partition 
but the Privy Council tlu'cw out his suit on the ground tliat he was bound by 
the family arrangement. The same view was taken in another case in which 
one brother gave another a share out of his selt-acquisition believing it to be 
joint. W 

1400. Consideration. — A family arrangement cannot be supported on the 
ground that it is a valid contract. As such it requires consideration to support 
it. But as every promise and every set of promises form the consideration for 
each other and reciprocal promises are consideration for each other v6) it fol- 
lows chat a family arrangenumt would be supported l)y consideration if it is the 
resuit of mutual promises or relinquishments. 

No extraneous consideration is then required to support a family arrange- 
ment. As observed in a case approved by the Privy Council, “ The true 
cliaracter of the transaction appears to us to have been a settlement between 
the several members of the family of their disputes, each relinquishing all 
claim in respect of all property in dispute other than Uiat falling to his 
share, and recognizing the right of the otiicrs as they had previously asserted 
it to the portion allotted to them respectively. It was in this light rather 
than as conferring a new and distinct title on each other, tliat the parties them- 
selves seem to liave regarded the arrangement, and we think that it is the duty 
of the courts to uphold and give effect to such an arrangement.’’ 

1401. Tlie settlement of a mutual dispute and the purchase of peace is in 
itself a sufficient consideration required to validate such an agreement. The 
relinquishment by one is consideration for the relinquishment by the other W or 
as Parke, B. said : ’ the agreement by each individual to give up part of his claim 
is a sufficient consideration ”. BO) court will not consider the quantum of 
consideration too nicely in a family settlement even when there were no 
rights in dispute, if sufficient motive for the arrangement is proved. Bl) 

1402. Rij^ht immaterial. — So it is iinmaterial that the arrangement has 

. . transferred property to one who liad no legal right to it. 

‘ ^ ' As previously remarked the difficulty of ascertaining the 

rights is a justification for the settlement. Even where the rights are plain its 
proof or acknowledgment might be difficult. If a family settlement could be 
set aside on proof of legal title, no settlement would lie made since the proof of 
legal title would entitle the parties to their legal remedies and there would be 


(1) Mantappa v. Baswantrao, H M I 
A. 24(36.37). Id Greender v. Troyluckhn,20 
C 378 P. 0. the daoision was given on the 
construotion of the agreement. 

(2) Kedar Nath v. Hatan Singh^ 32 A. 
416 (426) F C; 

(3) S. 10, Contract Act. 

(4) 16., S 2 :e) (f). 

(6) Mahammadintssa v. Bachelor, 29 B. 
428; Ashidbai \ Ahdnlla, 31 B. 271 (277). 

(6) Knslunira v. Debandra, 12 O.W.N. 
798; Bejoy\, tiirfndrd, 13 0 W.N. 201J R 
C.L. 468;* Mahammadinissa v. Bachelor 29 
B* 4^? AshiSai v Abdulla 31 B. 271 


(1) Beharec Loll y Me%va Koonwar, 8 Agra 
82 ^84) cited and approved in Khtinni Lai v. 
r/o6wd,33 A. 866 (867) P. C. 

(8) Bejoy V. Qj/rindra, 8 C L J. 458; Kamal 
Kumar i v. Devi Narendra, 9 0 L. J. l9; 1 
I. 0 673. 

(9) Ashidbai V. Abdulla, 81 B. 271 follow* 
ing Mahammadinissa v. Bachelor, 29 B 
4.^8, Norman v. Thompson, 4 Ex. 765 (760). 

(10) Norman v. Thompson 4 Ex. 766 (760). 

<Tl) Krishnendra v. Debendra, 12 C. W, N 

793; Satya Kumar v. Satya Kripal, 10 O.L.^, 
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no occasion for a private settlement which law encourages as being in the 
interest of peace and concord. 

1408. Unfair arrangement. — Family arrangements are governed by a 
special equity peculiar to themselves and will be enforced 
if honestly made although they have not been meant as a 
compromise, but have proceeded from an error of all parties originating in 
mistake or ignorance of fact as to wliat their riglils' actually are, or of the 
points on which their rights actually depend. When the responsible members 
of a family agree to the arrangement, which is per se not unfair and has been 
arrived at without undue advantage being taken, the courts will l)e slow to 
interfere wlien subsequently one of the parties wisiies toliave tiiat arrangement 
set aside.^^^ 


1404. Though unfairness per se is no blot upon an agreement, it is evidence 
of fraud, and where an arrangement is shown to be S(j unfair that one could not 
hav^e acceded to it without the exercise of undue ad\antage or coercion, the 
court may cancel the arrangement, not because it was unfair but I'lecause it 
was fraudulent. So where there is inequality of position, mutual mistake or of 
any of those elements which dissolve the most solemn acts of parties, the court 
will not be slow to give effect to its conclusions. But the inclination of the 
court is always against it, even thougli a minor be conceriK'd 


1405. Unilateral mistake. — So again the fact that the arrangement 
was due to a mistake of either side is no ground for 
rescinding a settlement any more than it is a ground for 
rescinding a contract. ^^1 So where A believes /> to be entitled to co-parccnary 
right, which he as the adopted son of a widow siiliject to the Mithila law 
was not, his mistake being in no way induced by 1> cannot prejudice tl^e 
the latter and a settlement made with him cannot be set aside on that 
ground. 


1406. Mistake in law is not a ground for setting aside a compromise, if 
the parties to the transaction were in difficulty and doubt, 
istake of law, wished to put an end to disputes and to termi- 

nate or avoid litigation. If one or more parties having, or supposing 
they have, claims upon a given subject matter or claims against each 
other, agree to compromise* these claims, and tlie knowledge, or means 
of knowledge, of eacli of them with respect to the mode in wliich, and the 
circumstances under which, his claim arises, stand upon an ecjual footing and 
there is an absence of fraud or misrepresentation, the transaction is binding 
although the conclusion at which the parties may liave arrived is not that 
which a court of justice would have arrived at liad its decision Ix en sought. 
The real consideration wliich each party receives under a compromise being, 
not the sacrifice of the right, liut the settlement of tlie dispute and the abandon- 
ment of the claim, it is no objection to the validity of the transaction that the 
right was really in one of tlie parties only, and that the others had no riglit 
whatever. If, for instance, two parties claim adversely to each other the inherit*! 
ance of a deceased person, and, in order to avoid litigation, agree to divide the( 
inheritance, it is ho ground for setting aside the agreement that only one was 
heir, and that the other gave up the right which he really possessed. Tlie fact 


(1) Kermoitilla v. KermotuUa, SIS 0 W. N. N. 118. 

IIS ; Eassan Bibi v. Fazol Kadi (1909) P. L. (3) B. 20 Contract Act. 

189. (4) Eajunder v. Bijai Govindt 2 M I. A. 

(2) Kertnaiulla v. Kermatnlla^ 28 G. W. 181. 
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that the one may have had no claim is Immaterial, if he was honestly mistaken 
as to his claim. It is enougli if, at iJie time of Llie compiomise, iie may have 
believed he liad a claim, and tliai liie parties have, by the transaction, avoid- 
ed the necessity of going to law. To render valid the compromise of a litiga- 
tion, it IS not ev^en necessary that the ciuestion in dispute should really be 
doubtful, if the parties bona fide consider it to be so. It is enough to render 
a compromise valid, that there is a (]ueSLion to be decided lietweim them. A 
compromise of doubtful rights will not lie st‘t asidt' on any othei ground than 
fraud. 11) This is tht rule of Uw regarding cuinpiomises generally. But the 
Courts go still furth(‘r in favour of upholding coinpiomises by whicli family dis- 
putes are settled as ai)pears from the following i)assage m the same treatise : 
“ The priiiciph'S winch iip[)lyto the case of ordinary compromise between stran- 
gers, do not (‘(iiuilly apply to th(‘ case of coinpiomises in the nature of family 
arrangements. Family airangements arc governed by a special equity peculiar 
to themselves, and will be (mfon'(*d if lionestly made, but ha\e iiroceeded from 
an ei ror of all ])arties onginating m mistakt* ot ignorance of facts as to 
what their rights actually are, or ol tlie points on which their lights actually 
d('pend.” C) 


1407. Arrangement when set aside. — A family arrangemeni may hovv- 
e\X‘r be set aside on Llie gunind of miitnal mistake, inequality of position, 
undue influence, coercion, fraud oi any similar giountl, t^i^ovided it is clearly 
established by exideiice. Where for instance, two persons collude to tlio 
prejudice of a third, the latter may set aside tlu' transaction as compassed to 
his prejudice. So where one iiarty has taken advantage of the other, the 
court will not i^ermit him to retain it (‘\en though it iiad received the sanctity 
of a family arrangement. Sticli was the case of the defendant wlio had made 
a setthanent with his brother, plaintill in the case, who believed that he was 
the illegitimate son of liis parents but which llie defendant knew he was not, 
as lie was aware of the priv ate mariiage of their parents before the plaintiff’s 
birth which fact he did not communicate to tlie plaintiff, whereupon the court 
set aside the settlement liolding that it was the duty of the defendant to un- 
deceive the plaintiff as to the fact of the marriage and that if thereafter 
tlie plaintiff had decided for Inmself that tlie ceremony was not valid, and 
treating it as not a marriage de jure, liad cliosen to enter into the contract, 
there would liave been no giound for the suggestion of the imposition. (*) In 
another case a ccjmpromise was set aside at the instance t)l a minor because tire 
court had sactioned it under a misapprehension or mistake as to material facts.16) 
There is nothing illegal m an agreement between expectant heirs to divide 
their expectancies and such agreements arc not obnoxious to tlie rule against 
the transfer of a mere i^ucccbsioiin. (6^ Of course, parties cannot alter the 
incidents of a property by any agreement between! them. They cannot for inst- 
ance, render partible proiierty impaitible by any family arrangement conferring 
the estate on tlie eldest .son. An anangement so made would be void as opposed 
to public policy. (^) 


(1) Ken’s Fraud, 336 cited in Ham Niran- 
jun V. Prayng 8 C. 138 (lH, 142). 

(2) lb. p. 364. 

(3) Saiga Ktnnar v. Sotya Kripal, 10 C. 
L 3'. 608’ Laihmi v, Diirfjo, 40 A. 619: 
Krishn^i v. Ilemaja^ 22 C. W. M. 463. 

(4) Gordon v. Gordon 3 Swans. 400 ; 86 E. 


B. 910(917). 

(6) Solomon v. Ahdool, 6 C. 687. 

(6) Ham Nwanjun \.Prayag, 8C. 188 (146), 
As to Khojas see Jan Mahomed v. DatUt, 88 
B. 449. 

(7) Maihusomi v Muthusami, 27 1.0. (M) 3. 
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1408. When acted upon. — An nrrangemenl materially trains in strength 

if it is acted upon l)y the party interested in challenging 
Cl. (*) It. Such was the case of a brother wh(j had received a 

maintenance allowance under a settlement made under 
the mistaken belief that he was not enntled tojiartition the family estate, which 
he erroneously believed to be impartilde for about ten yeiirs, on wluch thePiivy 
council observed : ‘if this be a valid document and lujt open to ( hallenge on 
the ground of fraud or upon any other ground, their Lordships would l^e slow 
to fail to give effect to a family arrangement of the Ivind thus ext)re':sed, followed 
as it has been by enjoyment and possession for a period of ten years”. (1) 

In this crmnection it would not be amiss to mention that relief on 
tile ground of fiaud or misLakc can only be given if U is claimed within three 
years wlien the fraud or mistake is known to the plaintiff. ^2) 

1409. Practice — WIkuc the arrangement was reduced to wiiting it 
was thrown out of llie case for want of registration. The pleadings on tlie 
natute of the document wiu'e inconsistent ihroiighoiit, sometinu^s the parties 
relied on it as a setllenieiu, while at otlu'r times U was alleged to b ‘ a will. The 
Privy Council held that it was liound to give effect to the real cliaracter of the 
instrument which they held to b<* a tamily seltlenumt. As sucli it was inopera- 
tive as regards immoveable property, liut was otherwisi' \alid and could lie gi\en 
effect to. But inasmuch as bolli ]>artus had made inconsistent pk^as aiicfit there- 
to the court deprived ilie successful app^'llanl of liis costs. (3) 

1410. A dyed of rel(‘ast‘ wliereby the releasor simply undertakt'S to vacat<* 
house may be operative as a /a/e settlksnent of a family dispute, even 
thougli it contains no words of con ve\ ant e 

Whom u binds 132!. A family arraimemcnt binds both tlic 

parties and their lej^al lepresentatives. 

1411. Analogous Law. — It has already been staled that in making a 
compromise it is competent to the father to represent his minor stms, the 
manager the joint family, the guardian his ward, and it is etpially compe- 
tent to the widf)w in pos ^sion of her iiusband’s estate to make a settlement 
binding on the reversioners. 

133 . Ng writing is required to efieet partition, but H it is 
rediK'ed to writing, which purports or operates 
to create, declare, assign, limit or extinguishi 
whether in present or in future, any right, title, or interest, 
whether vested or contingent, ot the value ol Rs. 100 and 
upwards, to or in iiimioyeable property, it must be stamped and 
registered- 


(1) Mantnppa v. Bnstoant Boo, 14 M. I A. 
24 (37); Hbsfln Bibi v Fazal Kadi*, (li)09) P. 
L. R. 189; 4 I. C 964. 

(2) Art. ii6, {6 Ijimitaiiou Act. 

(8) Umrao 8mgh v. Lochman Sh^gh, 38 A. 
844 P. C. 

(4) Muthusami \ Oovindasewni, 9 M. L. T. 
343; 9 1. 0. 367 


(5) Ji(Wi Das V. Chabildn,^, 12 Bom L. R, 
631: Bislisn Singh v. Jawala Smgh, (1911) 
P. W. R. 3: 8 1 C. 776. 

(6) Natasa v. I?fl7;/rc(l‘.il 1) 3 M. W. N. 164; 
10 I. C 221. 

(7) Khunnilal v. Covind 38 A. 366 P. C 
Bam Naresh v, Sadhu Saran, 38 I. G. (A) 686. 



638 


THE HlNlU' CODE. 


Ls. m. 


lllusirntions. 

(tt) A and B liivide their property in 1918. Next year A deeiring to mortgage his share 
to C7f C demands evidenoe of his separation. -4 and B reduce it to writing. The writing though 
it relate to immoveable property over Rs.lOO in valuer is not compulsorily registrable because 
it is a written memorandum of a past partition. 

(b) A and B hiving a valuable estate agree to divide it by exchanging lists of the 
property which falls to the share of each party The lists requite registration if they were 
intended to evidenoe partition 

* (c) A and B appoint an arbitrator who delivers an award detailing the division of 

\ property. .1 and B both sign it in token ol their acceptance The award is converted into 
I a partition deed and must be registered if it affects land over Rs. 100 in value. 

Synopsis. 

fl) Hc() ist ration ncce^bury if arranqc- (5) What dociiineiit 8 require registrar 

mcnt, IS in irnting (1412)- turn (1414“l4l8j. 

(Z) Oral partition, valid ^1413;. (4j llffect of nov-registration (1419). 

1412. Analogous Law. — 'Die TiansltT of Property .\ct provides tiiat 
certain transfers iberein inenlioned should be in writing, but partition is not a 
transfer of any rig Ills but is merely a change* in i)ie enjoyment of property. It 
is not an exchange* (’^) and as sucli llie Transfei of Property Act does not affect 
a partition and tlierc is no otliei slatiib' ^\lhch prescribes the necessity of 
writing The Kegistialion .\ct however pi oxides for the compulsory registra- 
tion of all documents which purtiorl or opeiate to cieale, declare, assign, limit 
any right, title or interest, whether xested or coiuiugeiu of tlie value of Rs. 100 
and upw'ards to oi in immox'eaiile property.!^) As a deed of partition is one such 

j document it follows that if it purports or operates as such it must be 
I registered. (^) 

1413. No w nting is required to effect partition but if it is reduced to 

waiting wliich purports or operates to create, declare, assign, 
limit or exiinguish. wdiether in present or in future, any 
right, title, or interest, w hether vested or contingent, of the value of one hundred 
rupees and upwards, to or in immoveable property, it must be registered. 

1414. The (luestion then arises w'hat documents purport or operate to 
‘Purport’ to be a be a deed of [lartition. A document “ purporting* to be a 

partition deed. partition deed must be executed as such. Its formality 
and language must confoim tf) such deed, though it may fail of its effect. Such 
a document may recite an accomplislitxl fact and be a mere written memot^al 
1 of the past. It would not then require registration. Then again aldeed 
j may operate as a partition thougli in form it may be in the .form of a 
I agreement or award or a mere receipt, in all of whicfi cases, if it creatiS 
i a definite change of legal relation to the property of the person executing 


(1) Oanpai v Supdu 82 B 609 ; Sundara 
mma v. Kamakatiah 26 I C. (M) 614; In 
Nihalchand v Sassofi (1912) P L.R. 229; 18 1. 
C. 28 Mahomed v Mahomed (1917) P. R. 33; 
38 I. C. 887 , the listR were memoranda of a 
previously completied partition and so their 
regiatratioD was considered unnecessary. 

(2) Satya v. Satya, 10 C. h. J. 608; 8 I.C. 

(3) S. 17 Act XVI of 1908 


(4) The contrary held in Nem Boy v. 
Laimurit 26 W. E. 876 is not good law. 

(6) Latchumemmai v. Oangammal 84 M, 
72, 247. 

(6) Sankharom v. Madan, 6 B. 232 ; Vkhm 
y. Govind (1:96) B.P J. 367; Ganged v. 8^m 
Gir (1906) P.L.R. 88; Badhawa v. Hira (1884) 
P. R. 30. 
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it, then it would be compulsorily registrable.’* So where two co-parceners 
by agreement appointed a sole arbitrator to effect partition of their joint ances- 
tral property and consented that tluV“ partition effected by the arbitrator, by 
taking the bids of the parties for the i)roperty will be accepted, and tlie award 
was thereon made and written upon the back of the said agreement which was 
not registered, it was lield that the document was intemded to be and was re- 
garded by the parties as an instrument declaring rights over immoveable pro- 
perty and consequently compulsorily registrable. (2) 

1418. A document may declare a right tliough it may not be final and 
parties may contemplate the reduction of its terms into anotlier document. 

So again it is immaterial tliat the document is an award if it is countersigned 
by the parties in token of their accept^mce of itsteims wliich makes it their 
owm contract. So a document which after reciting the allotment of lands 
contained an agreement to act accordingly, was held to l)(‘ compulsorily regis- 
trable because it related to a partition transaction comph'ted by the'agri'ement 
contained therein. 


1416. Where a document recites a past partition and completes it by 
partitioning the remaining property, it would bti compulsorily registrable if the 
property presently partitioned under it is of Rs. 100 or more in value. (6) 

A mere draft deed of partition is not compulsorily registrable. C') 

1417. Where a parcilion deed deals wdth property both moveable and im- 
moveable, the fact tliat it is not registered ('annot affect any immoveable pro- 
perty comprised therein or be teceived as evidence ‘of any transaction affecting 
such property.” This phrase is ambiguous and might either mean that it shall 
not be evidence of the partition so -as to affect the immovf iUile property therein 
mentioned which seems to l)e the meaning or it may mean that it is not (‘vi- 
dence of the partition at all because the deed affects immovealde property even 
as regards the moveable property ^^0) or because the deed cannot be, held partially 
admissible. The transaction being one and indivisible, it must stand or fall 
together, it being presumed tliat the division of the mov{*ables tvas not made 
without division of the immoveables, But it is subminitted that a document 
may be admissible without being fiperatix e. 

1418. The documents executed in conseciuence of partition such as 
mut ual rele ases w^ould of course reejuire to be registered. (1-) 

1419. Effect of non-registpation.— It is provided in S. 49 of the Regis- 
tration Act that “ no document required by S. 17 to be registered shall affect 
any immoveable property comprised therein or he received as evidence of any 
transaction affecting such property.” 


(1) 8(^hakrain v. Mad an, 0 B 232; Anondrao 
V. Joti, 21 B. 616. 

(2) Azimat Singh v. Kalwant Smgh, (1906) 
P. R 

(81 LaksWkcmmn v. Komesivara, 18 M 281. 

, (4) Amar$i v Dayal, 9 B. 60.* Rattan- 
ehmd V, Ghasita, (l9C0) P. L. R 469. 

(6) Rafnehandra v. Dinkar, 2 Bom. Tj R. 
800. 

V. Krkhnahaiy 2 B. 636 
W) Roy v. Lalmun, 26 W* R. 376 


(37H). 

(8) S. 4^1 Registration Act. 

(9) Thandovan v. Yalliamma, 16 M. 286 

(10) Bua wGungm, (1906) P. h. K. 119, 
Safhachand v Chandiinqh, (1877) P. R. 84. 

{il) Dhondo\ Gopala, (tH7(5) B.P.J. 123.* 
Pool V Secretary of State, (1886) P. R. 68; 
Deoki Y. RaJa (1887) P. R 76 ; La\zh. 
mamma v. Kavieswara, 18 M 281 
(12) Laichumammal v. Genqammol^ 84 M. 
72, 
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Now since the fact of separation is something different from the allotment 
of shares it follows that tlie~Txrstence of an unregistered partition-deed is no 
impediment to the proof of the existence of a particular status. So where the 
question was whethei a particular property claimed by the plaintiff to be joint 
family property was at the ilate of suit joint or separate and thc^re was 
evidence that there was a partition in the family which was recorded in an 
unregistered partition-deed, it was held tliat though the terms of the partition 
could not be proved by parol, there was nothing to prevent the parties from 
proving aliunde the fact of separation. (^) 

Persons entitled .to 134* The following; persons are entitled 

partition. ^^3 claim partition of joint property : — 

ill Adult CO- parceners not disqualilied for inheritance. 

(2) Minor co-pai cencr, if the partition of his share would 
advance or protect liis interest. 

(3) Co-parcener’s transferee accpiirin^ a partible interest 
in the joint property. 

Synopsis. 

(1) Persons entitled to claim partition ^()) ^^lnor co-parcener (1431*1432, 

f 1420-1422;. 1438). 

(2; Rule of equal division '7) fUeqitnuaic sons, when entitled to 

(i) Father s pmr?r to effect a paitition partition (1433-1435). 

(^1427j. ^ 8; Adopted son (1436;. 

("4; Co-parcener s rnjht to partition igj Di^qiinhtied heir (1437;, 

(1428;. , (10; Absent eo- parcener fl439). 

(5) Partition as aqainst qiandtatlier (ll) Ihqlits of after-born son, (l440 
^429-1430;. 1442). 

1420. Analogous Law. — Theoretically evosy co-parcener is entitled to 
demand a separation of his sliare which is commended by the ancient writers. 

Manu: -111 lather let ihein thus live together, or if they dosiro separately to 
perform religious rites, let them live apart ; since religious duties are multiplied in separate 
houses, their separation is therefore, legal and even laudable 

1421. The right of partition originally belonged to the father. He could 
make a partition if he chose; but the sons had no right to demand partition. 

, Such is the present law of Bengal. So in one case Innes, J. said: ‘‘ An 
action will not indeed lie unless there is something clearly indicating that the 
interests of tlie infant will be advanced by i)artition, because ordinarily speak- 
ing, th(' family estate is bett(‘r managed and yifdds a greater ratio of profit in 
union than when split up and distributed amongst the s^weral parceners, and 
as a general rule, therefore, it is more profitable for an infant parcener that 
his estate should continue an integral portion of th(‘ whole estate in the hands 
of kinsmen.” (^) 

1422. His right to partition then depends upon the questions of necessity 
and benefit to him and his estate. Necessity for partition may arise if the 


(1) Chhdtalal v. Mahakore^ 41 B. 466 (3) Kamakshi v. Chidambara, 8 M. H. 0. 

l2) IX-XU. K. 94 (96). 
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manaj^er is guilty of malversation or waste, or declares himself as holding 
adversely to him, Such was the case of the illegitimate son of a Shudra father 
who sued his fatlier’s sons for a partition of his share which the court decreed 
because the defendants had denied liis title to any property. It may l>e that 
though jointness may not prejudice the minor, yet partition may l^encfit 
liim. In that case partition cannot be refused. On the other hand it cannot 
be decreed upon grounds a))prcbended but not proved. 

Yajuavalkya says:- When the father makeR a partition, let him separate his sons 
from himsolf at his pleasure and either dismiss the eldest with the best share, or if be 
choose all may be equal sharers. 

1423 . Originally tlie shares allotted to each co-sharer on partition were 
unequal. But there was a revolt against this inequality. And so the Mitak- 
shara had to concede equal partition f? 1375). 

1424 . It liowcver does not permit a partition l)etw(‘en the grandfather and 
the grandson whih' the father is alive. Oh 'phis is supported by the following 
text : — 

Mitaklhai*a‘.~If the father be alive, and separate from the grandfather, or if he have no 
brothoiB, a partition of the grandfather's estate with the grandson would not take place ; 
since it has been directed that tlie shares shall be allotted in right of the father, if he be 
deceased ; or admitting partition to take place, it would bo made according to the pleasure of 
the father, like a distribution of his own acquisitions ; to obviate this doubt the author 
says, “ h'or the ownership of father and son is the same in land which was acquired by the 
grandfather or in a corrody or in chattels (which belonged) to him", 

1425 . The minor cf)-pArcener’s right to demand partition is conditional 
upon its being to his ads antage, the view of law being that his interests are safe 
in a joint family and it is only wlien that presumption is rebutted by any special 
reason assigned to the coiUrary that he is allowed to sue for partition as of 
right. Tile rule is the outcome of decided cases in which it is laid down that 
a minor cannot l(‘:ive Ins family unless it will he to Ihs own advantage 
eitlier by protecting or advancing his interest. 

1426 . The right of tJie co-parcener’s transferee to call for a general 
partition has already been tlic subject of extended discussion (§5 1234-1251). 

1427 . Tlie father is vested under the Hindu Law with power to effect a 

Father- partition of ancestral proptn'ty without the consent of the 

sons tliough he cannot do so by a will, (1^) unless the 
disposition so made is aceaaHed by the sons in whicii ('.ase it ojicrates as a 
partition destroying ilieir rig In of survivorship. 


(1) Swamiyar v. Chol<h'alingmn, 1 M. H. 
C. R. 106; Mahadev v. Lrikshman, 19 B. 99 
(104) Bholanath v. Qhasi Bam, 29 A. 873. 

(2) Thangam v. Suppa, 12 M. 401 (40i). 

(3) Bhola Nath v. QJitsi Bavi 2J A. 
878. 

(4) BacUoo Mankorebai, 29 B. 61 (60) O.A. 
31 B. 378 (379) P. 0. 

(6) Yaj. II 116 cited in Mifc l-ILl. 

(6) Bai Bishenchand v. Asmaida, 6 A. 660 
(674) P, 0. 

(7) Yaj. 11-122. 

(8) Mit. I-W8 

(9) Damodar v. SemhiiUy, 8 C. 587 (610, 
641) ; Stvamiyar v. G liokkalingaiut 1 M.H 0. 
R. i06 ; Kamakshi v. Chidambaram 8 M.H. 
0. H. 94 ; 'lhangam v. Sup pa, 12 M. 401 
(404) ; Goviiid v. Moro, (1870) B. P. J. 261 ; 

G. H. C, — 60 


Mahadev v Lakshman, 19 B. 99 (104). 

(10) 1 Sir. H. L. 179 : Kandasami v. 
Doraisami, 2 M. 317 ; Korupponnan y . Bulo^ 
kam, 23 M. 16 ; Visolakshix. Sivnramicn, 27 
M. 577 P. B : Ilooplaul v. Lakshmi, 29 M. 
1 ; Murugaya v. Palaniyandi, 81 M. L. J. 
147 ; 36 I. G. 507 ; Bangasawmy v. Sundata- 
rajulu, 31 M L. J 472 ; 35 I. 0. 52 : Singa 
V. Venkataraimna., fl9l3) M. W N. 1016 ; 
23 I. C. 6 ; Ganpai v. (ioped Rao, 23 B 636 : 
BalkiaJmidas v. Ram Narain, 30 C. 788 P. C; 
Kedarmth v. Jai Nat ay an, 40 C. ii66 P. 0. 

(11) Brijraj Singh v. Sheodan Singh. 36 A. 
337 P. 0. Mit 12 7 applies both to ancestral 
and self-acquired property of the fathes ; 
Nagalinga v. Subramania, 1 M. H. C R. 77; 
Laijeei v Bajeoomar, 20 W. B 336 

(12) Jadufiath v. Bh'tbiUi, 33 I. 0. (O) 785 
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1428. Who may olaim partition. — Generally spe^iking all co-parceners 
Cl MIC u r arc entitled to claini partition. But this rule is subject 

o-pa ceners. tliree exceptions, two of which arc textual and the third 
is due to cases. The texTs declare a person disqualified to inherit as incompe- 
tent to take a share. Such persons are those born deaf, dumb, or blind 1^) or 
without a limb or orgfan, sucli as tliose born idiots(‘^) and eunuchs or without a 
leg, nose or tongue. Persons suffering from lunacy(^) and leprosy ^^)or from 
any incurable disease though not congenitally, are equally disqualified for their 
share. 


1429. Another textual, exemption is said to disqualify the son to demand 
^ rf • 4 . ^ partition of his sliare from his grandfather so long as 

grandfather father is alivc.(^) This is explained by Yajnavalkya as 

due to the identity of the father and son but the identity 
extends even up to the grandfather. But it is said that though the two cannot 
divide tJiere may lie a family arrangement, and a transfer made by the grand- 
fatlier to his grandson with the consent of the father would be upheld as a 
valid gift, 


1430. But the view Dial the son cannot enforce a partition against his 
grandfather during his fatlier’s life-time goes against the vested theory of his 
right and has been < ombated i)y Telang, J. in a Bombay case, by a Full 
Bencli of the Allahabad Court, 1^) and cases of both of the Calcutta and 
Madras High Court. The force of this almost unanimous attack upon the 
narrow doctrine published in a single Full Bench case of the Bombay High 
Court from which Telang, J. dissented in a considered judgment was felt by 
Tyabji, J. who however felt bound to follow the majority of the Full Bench of 
his High Court. 


It is submitted that the view taken in the Bombay case is unsound and 
opposed to the inherent riglits of the grandson. 

1431. Minor co-parcener. — The right of the minor co-parcener to call for 
his share has been modified by considerations for his own 
(2)* welfare. It is presumed that a minor’s welfare can best be 

looked after by his dear and near relations who are bound 
to him by tics of affection and relationship. Tt was consequently laid down by 
Sir Thojuas Strange in liis manual of Hindu Law that wliere th^re was no 
evidence of malversation, no court would sever a minor’s share as'fjjt'lnatler of 
course on a suit being filed on his behalf by his next friend. This view has 
since been adopted and followed in several cases. (^3) 


(1) Mohesh Chunder v. Chunder Mohun, 

14 B. L B. 273 ; Cham Chunder Ndo 
Sundari, 18 0. Parhati^ai,! B. 

177 ; Vmnhai v. Bhnvu th p. 587; Hira Singh 
V. Ganga^ 0 A. 322 P. 0 

(2) Sarti v Nnraindas, 12 A. 530; Banhijai 
V. Jagat Pal, 18 O. 111. 

(3) Venkata v. Purushnttam, 26 M. 138. 

(4) Bodhtmarain \ . Omrao, IBM. I. A. tl9* 
Qoolobsingh v. Kurun Singh, 14 M l.A. 176; 
Deo Kishen v. Budh Praknsh 5 A. 509 ; 
Wooma Pershad v. Grish Chunder, 10 0, 63 > 

(5) Ananta v. Hama, 1 B. 554 ; Hangnyya 
V Vhani, 19 M.74. 

(6) Obiter in Bai BUhenchand v. Asmaida, 
6 A. 680 P.C.; Ap I ji v. Ramchandra, 16 B. 
F. B. followed per Tyabji, J. in Jivahhai v. 


Vadilal, 7 Bom. L. R. 232. 

(7) Rai Bishenchand v. Asmaida, 6 A. 560 
P 0. 

(8) Per Telang, J. dissentienie in Apaji v. 
Ramchandra, 10 B. 29 {36, 57) F B. 

(9) Jogiil Kishore v. Skib Sahai, 5 A. 480 
F.B (Stuart, C J. dissenting). 

(10) Pameshtoor v. Luchmi Prasad, 81 C. 
120 . 

(11) SubbaAyyary. Ganasa, 18 M. 179. 

(12) Jivahhai v. Vadilal, 7 Bom. L. R. 282. 

(13) Swamivar v. Chohkalingam, 1 M. 
H. C R. 106 ; Kamakshi v. Chidambara, 8 
^I.H.CB 94 (96); Thangam v Suppa, 12 M 
iOX (404) ; OoBind V. Mi ro, (1876) B. P. J. 
261; Mahadev v. Laksfman, 19 B 99 (104) ; 
Davioodur v. Senabvity, 8 0. 587 (540, 641). 
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1482. It will be seen in the sequel that in the absence of prejudice, a 
minor will be bound by a partition decree thoufjli he was nut represented in tlic 
suit, (t) 

1488. Illegitimate son.- -SiiK'c only co-parceners aie entitled to enforce 
partition the question whether an illegitimate son possesses that right depends 
upon his right in the family. It is settled that tlic illegitimate sons of tlie three 
regenerate castes are entitled to nothing l)eyond maintenance “ if they be 
docile 

1434. But in the case of a Shudra the question has not been quite settled. 
The rights of a Shudra’s son are thus defined in the texts : — 

Yajnavalkya * — Even a eon begotten by a Shudra on a female 8la\e may take a share by 
the father’s choice. But if the father be dead, the brethren should make him partaker of 
the moiety of a share and one who has no brother may inherit the whole property in default 
of a daughter or daughter’s son. 

Mltakshava: — 2. The son l^e^otten by a Shudra on a female slave, obtaining a 
share by the father’s choice, or at his pleasure. Hut after the demise of the father, if there 
be sons of a wedded wife, let these brothers allow the sou of the female slave to participate 
for half a share : that is let them give him half a share ; that is let them give half as much 
as is the amount of one brother's allotment. Howev3r, should there be no sons of a wedded 
wife, the son of the female slave takes the whole estate provided there be no daughters of 
a wife, nor sons of daughters. Hut if there be sucb, the sou of the female slave participates 
for half a share only. 

1436. Following tliis text it has been held that a Dasiputra of a Shudra 
has no right of partition against his father, since as against his father he has 
no vested right though on his death he could enforce a partition as against his 
legitimate brothers, ^^1 unless they received the estate by a tiansfer from their 
father during his life-time m whicli case the illegitimate sun cannot enforce his 
right against his father’s transleree, tlioiigh he iie Jiis legitimate brother. 

1436. Adopted son. — II Ii<is already Ireen stated that an adopted vSon is as 
regards his rights indistinguishable from an Jnras son thougli the quantum of 
interest is reduced in competition, with Iiim 809-bll). The adopted son of a 
son when an exclusive heir, succeeds to his grandfather’s estate like a natural 
grandson. But in competitiuii between the son and the adopted son of a prede- 
ceased natural son, the grandson by adoption does not take the share of his father 
but only^he sliare which his father would have taken if he had himself been 
an adopi^ son. Where a co-parcener dies and his widow makes an adop- 
tion aftef partition, Die adopted son would be entitled to call upon the other 
co-parceners to make over to liim a portion of the wealth equal to that wliich 
would have been taken by his father. 1®) It was so held by the Privy Council in 
a case decided upon the following facts. An impartible Zamindari, the pro- 
perty of two undivided biolhcrs, was in the possession of the elder. On his 
death, leaving a widow and no male issue, the bvothei became entitled by 
survivorship to the entire estate. The widow made a valid adoption to her 


(1) Ajoodhya v. MaHohar, 8 Pat. L. W 
866 ; iO I. 0. 131 

(2) MU. 1-XII3; Dayabhag IX 2s ; 
Mayukh IV*29.81; Chouturya v. Sabub Pur 
hcAcA 1 M. I. A. 18 ; OajapMi v. Qaja^athit 
3 M, H. O.R. 869 reversed on a diHerent 
point 18 M. 1. A. Boshan v. Balwant 
mgh, 22 A. 191 P, C. 

(8) Yaj. ii-l84, 136 cited in Mit 1 XIM 

U) Mit,l.Xll-2. 

(5) 8c4u V Bai$at 4 B. 87 (14 , 45) followed 


in Jogefhdro Y N it ijanund liO. 702 (714); 
Jogendro v Nityonund, 18 C. 161 (165) PO., 
Bamasaran v. Tekcliandt 28 C. 19l (-104) ; 
Parctsh Ham v. Sobba Bam, (1878) C. P. 8. 0. 
Pt. No. 32 ; Shoerroj v. Bambax, (188a) 
C. P. S. C. No 8. 

(6) Bam Sarnn v Tehchaudt 28 C.l 94 (204). 

(7) Datt Ch. V-25. 

(8) Sri Baghunadha v. Sri Broeo^ 1 M. 69 
P, C; explained in Kri^na v. S(?,mi, 9 M. 6i 
(78) P. B. 
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husband and it was held that the adoi^tcd son was entitled lo possession of the 
Zamindari. 0) 

1437. Disqualified heir. — All heir disc]iialiriecl from inlioritance is equally 
disqualiiied to enforce or take a share in a partition Init tlie disqiuilification is 
personal while it lasts. If then a co-parcener was excluded from participa- 
tion by reason of his disqual ideation, its subsequent removal would entitle him 
to his share which he may claim from his quondam co-parcenersj’^) On the other 
hand if his disability was not congenital, then his interest which became v^ested 
in him on his birth could not be divested by his subsequent disability. So a 
co-parcener wlu) became a lunatic subsequent to his birth can diirin^i;* his lunacy 
maintain a suit for partition of his share' in the joint property. He has vested 
rights in sucli property Ia’ birth, which are uol divested by his subsequent 
lunacy. (2) It will l)e sei'ii when discussing the laws of inheritance, as has 
been remarked l^cfore ( > 1 that a disejual ideation from inheritance is a per** 
sunal disqualidcation which only affects the person disqualided and not his 
heirs I from which it follows that llu' son or grandson of such person, if not 
himself disquahdc'd, is competent to claim partuion. It is irnmatt'rial if he 
was born after the death of Ins disfiualided ancestor, Even if lie was born 
after partition he will divest those in whom it lias vested l>efore his birth. 

1438. Minor co-paroener. — The right of a minor co-parcener to claim 
partition has already been considered (> 1388j. 'fhe fact that the co-parcenary 
comprises some minors is no obstacle to a partition. As the Ihivy Council 
observed : ^‘There is no doubt that a valid agieemenl for partition may be 
made during the minority of one or moie of ihe co-parceners. That seems to 
follow from the admitted rigid of one co-()aicener to cliiin a partition 5 and (as 
has b‘^en said) if an agreement for partition ( ould not b(‘ made binding on 
minors, a pariition could hardly c\er take place. Nt> doubt if the partition was 
unfair or prejudicial to the minor’s iiUert'Sls, he iniglit, on attaining his majority, 
by proper proceedings set it aside so far as legards himself.” The interest of 
the minor would of course, be iirotected by his natural guarPian and in his 
absence by his de facto guardian, On coming of age the partition of his 
nonage binds him unless he can shew ihai it was a fraud upon his rights, 
or that it was made to his conscious i)rejudic»o The meie fact that it was 
unequal would not by itself vitiate the partition arrangement, 

1439 Absent co-parcener. — The position of an absent co-parcener is 
like that of minors, idiots and other disqualiiied persons. As Sir Thomas Strange 
said: “ Upon the same footing, in this respect, with minors are absentees, residing 
in a foreign country, whose consent at the time not being obtainable, partition 
may proceed without it, the lu\ enjoining the preservation of their 
respective shares, till the one arrives at inajorily, and the other returns; and 
this in tile ease of the latter, Lo the extent of the seventh in descent, the right of 


(1) Sri Raghunadha v. Sri Brozo, 1 M. tiy 

P. C. 

(2) Deo Kishen v. Dudh Prahash 5 A. 6C9 
F. B C. Tirbeni v. Mhd. Umar 28 A. 217 : 
Qoichand v Manghomm(ilt 8 8. L- K. 279; 29 
I.C. i2, contra Ra7n Sahyc v, Laljee 8 G, 149; 
Rani Soonder v. Ram Sahye^ 8 0. 919 dis* 
Bented fron?. 

(8) Gautam XXVUI-42 43, 2 8.B. E. 801 


“The male offspring of an idiot receives bis 
father’s shar^”. To the same effect Karad 
XI1B22; Vishnu XV 32.86; 7 S.B.E. 64; Yaj. 
ii 140-142 (Mandlik) 223; Smriti Oh. V-B 
Sarasvati Vilas V-148 (Foulkes Tr.) 81 

(1) Balkishen v. Ram Naraint 80 0. 788 
(762) P. c. 

(fi) NaLlappa y, Balammidi ^ M H«0. E, 
182. 
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parceners remaining al iiomc^, being lost by dispossession beyond tlie fourtb. 
This view was reiterated by a Full Bench of the Madras court wiio said : 
‘‘Again, let the eldest son ll liave gon(‘, to a foieign country and let liis brothers 
in Jiis absence make a partition of the family wealth ; a share is not necessarily 
set apart for him ; the time may have elapsed when it may reasonably be 
believed he was dead. According to Hindu Law wliich does not in other cases 
ignore limitation, he may after s^‘\'en generations, return and claim to have a 
share or a half share made up to him out of his brother s allotments.” (^1 

1440. After born son. — Under Hindu Law a child is piesunu'd to come 
into existence from thv moment of its conception. C()(ise(]ucntly wlu're parti- 
tion is effected wliile a co-parceiu r was in the w'omb, on liis birth lie Lx'comes 
entilh'd to a shart' which In* may claim by roojjcmng llie partition. 

1441. But if th(' partiluin was ( omph ted Ik fon liis conce ption Ik' Jias no 

right against his sepaiatcd biolhtr^. So wiicre the fallit'i of tlirt^* sons, two of 
whom w^ere minors mad(‘ a jianuion giving his eldest son a tinrd of the estate, 
retaining the othi'r tw'o Jiirds himseli on behalf of his two younger scjiis by his 
younger wife and five years after, anotlu-rson w'as l^orn to him Dy lier, wko sued 
tile father and liis three sons by tlie senioi wife for a general iiartilion claiming 
a fourth shar(‘ of the (‘nurt* estate, the court rejected his claim against the separat- 
ed son adding : “ The geiuTal lule of Hindu Law, as expounded liy the Mitak- 

shara, Mayukli and the Smritichandiika is that a son born after partition has 
no claim on tiie w^'‘altll of his S“i>arated bi others. He lias a pnd'erential claim 
on the w^ealth of his par mts. He can havt* a shaia* of it with those bro- 
thers w'ho lived in union uilh the father or were leiimted with him. The sepa- 
rated brothers no cLaun ovei this distributed parental share. A [lartition 
is limited to llu; inteiests of the iierson demanding it, and has no enforced 
general otKaation against those who desiie to lut* iii union. 

Hie somewhat \ague U‘xts of \ ishnu and Wgnavalkya wliich direct 
separated brotlieis to g!\e a share to an aiUu-honi son, apply to sons wlio lia\e 
no provision made tor tliem and liav“ fuiihd Ix'tm exiilaiiu tl by comnu ntaiors 
as applicable only to the case of postiuimoiis sons. In tht' jircseni case there 
has bt*en no partition betwx'eii the luotheis. Tin* father only cut off i>ne of his 
sons wath a sep irate provision, and retained the rest of tin* properly in his own 
charge and managenuml for the sons ol his younger wife. All branches of the 
family gave efTecl to this understanding foi twelve yeais. His claim can only 
be made against respondents Nos. 2 and 3 who Ined witli tlieir father in union 
and with wdiom he himself has been ail along living as a member of a joint 
family”. (^) 

1442. This case then csLahlishes the lule ll at where the (alJier separates 
only some of liis sons, remaining j<Knt with the icsl of his family an after-born 
Son must look to this family foi his sbaic. lie utniiol make any claim against 
his separated kinsman unless Ins separation was a fiaud on his light, 

1448. Tlie case is again not different even wJiere there lias been a general 
partition between the father and his sons, provided tlie father takes his 


(1) 1 Str. IS. L. 200, 207. (4) Per Eanade, J iu Uon^oi v. Goiia^Baot 

(2) KrUhna v. Sami, 9 M. 04 (78) F.B. 2s B. 086 (04J}. 

(8) Shimji 'v.Vadcntrav, 83 B. 207. 
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legitimate sliare. The after-born sou cannot then enforce a re-partition of the 
wliole estate but must take his share from liis father’s allotment. 

Co-widow’B right to 135 * (1) A. co-wido\v is entitled to the 
partition. partition of her life-interest in her husband^s 

estate. 


(2) But such partition is not absolute and does not in the 
absence of an express aj^recmeiit to the contrary, determine her 
co-parcenary rij^ht of survivorship. 


Synopsis. 


(1) lutcrc^it of iL'idoirs in hushnnd s 

proper tij (1444j. 

(2) Bight of co-tvidotrs to paitition 

(1445-1446). 

(3) Kficct of partition among co‘ 

widoios (1447j. 


f4j Right of doner from cchtvidow to 
chum partition <'l449j- 
(5j Eljcct of partition on right of 
survivorship among co-iiidoios 
(1450). 


14M. Analogous Law. — This sectuni deals with the interest which the 
co-widows acquire m theii husband s estate by inheritance. As such they are in 
the strictest sense c o-paixeners (^) possessing; the right of survivorship to each 
other. As such, partition being an incident of the co-parcenary right 
of co-widows they should priina fade be entitled to claim the right of 
partition which they do. iiut since their interest in their husband’s pro- 
perty is limited it follows that partition in their case must be necessarily 
modified by the nature of their interest in their husband’s inheritance and the 
reversionary ri.ghts of others who aie entitled to see that their interest is 
not prejudiced by tlie destruction or waste committed by the life holders or 
their transferees. Again since tlie partition of the interest of co-widows is not 
allowable, it follows that partition can only alTect their mode of possession and 
enjoyment and cannot alter their title. In other words the partition to which 
the co-widows are entitled is the partition merely of their life-estate which is 
their right to possession and enjoyment (?') and this riglit belongs to all female 
heirs such as daughters inheriting to their fathe r. Neither co-widows nor 
daughters can by their alienation alter the character of their qualified estate so 
far as concerns the right of siivivorship or the rights of reversioners, but they 
may alienate their interests in the property or have that interest taken and 
sold in execution uf a decree against them. They may also, subject to the same 
condition, demand a partition of the property. When their interests are trans- 
ferred, It is obviously desirable that the transferees should be able to partition 
their transferor’s interest. 


(1) Bhagwan Been v. Myna Ba% 11 M, I. 
A. 487; Gajapathi v. Gajapathit 1 M. 290 (299) 
P. G.; Kola v. Muthayammal, 21 M, L. J. 977; 
12 I.O. 766 ; contra in Scllam v, t'hinmmtnal 
24 M. 441 (148) erroneous. 

(2) Bhagwan Been v Myna Bai, 11 M. L 
A. 487; Gajapathi v. Gajapathi, 1 M. 291 P.C.; 


Sundar v. Barbati, 12 A. 51 P.C.; Burga Bai 
V. (/i/a, 83 A. 448 ; Chittar Kunwaf v, Qawa, 
34 A. 189. 

(8) Kanni Amnial v. Ammokamu, 28 M. 
604. 

(4) Kami Aminat v. Ammahannu, 28 U, 
604. 
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1445. Widows have the to demand partition of their liushand’s in- 
heritance. The wife has no riglit of partition against her husl)aiKh But as 
his heir she is entitled to the separation of her share in her iulierilancc against 
her co-widow. 1^) Even as against her husband’s co-parceners she is entitled to 
demand partition if his share was ascertained during his life-time tliough lie died 
before it could be severed in specie. 

1M6. Under the Mitakshara as well as both under Mayiikb, and the Daya- 
bhag(^) it is the right of eacli of the co-widows to enjoy lier deceased husband’s 
property by partition inter se Slie can assign her right to any one she chooses. 
If he has already obtained the siiare by partition she can alienate lier interest in 
that share. But the assignment or ali<ination cannot lake* effect or have 
validity* beyond her life-time. It is good so along as sluMives. On lier death 
her interest in property ceases and the share goes to the sur\’iving co-widow or 
co-widows as tlie case may be. iO A ( o- widow is entitl(‘d to partition even if 
she has no more tliaii a possessory title. So where on tlie death of their 
husl)and, his two co-widows look possessiem of tin* (state left by him. The 
deceased had before his deatli, adopt (hI i boy.to wlunn also lie bt‘<|ueatlu‘d his 
property by will. The boy however, died soon aftei tin* testator. The Uigli 
Court dismisst^d the suit liolding that the w idows could not enforce partition 
of their possessory title, but on appi^al the Tiivv (Council held that a pos- 
sessory title was suffic ient to stipporl a claim for i)artition. 'file fact iliat 
after the death of her husband th(‘ widow was le.iding an immoral life is 
no ground for refusing her partition. As a matter of fact the court has 
no discretion in the matter. 

1447. But the partition to which co-widows are entitled is not an absolute 
partition destroying their right of survivoiship to each otlier. As the Privy 
Council observed : “I'wo or more lawfully married wives take a joint estate for 
life in the husband’s property, with rights of survivorship and equal beneficial 
enjoyment. As to the mode of enjoyment, it has no doubt been decided 
that widows taking a joint interest in the inheiitance of their husbands have 
no right to enforce an absolute partition of the joint estate between them. ’’ 
Their Lordships then went to cite cases to sliew that though tliey could not 
enforce an absolute partition, they could lujvertheless obtain separate posses- 
sion and enjoyment of their shares leaving the title o» c^ach share', unaffected 
and that such qualified partition did not destroy their co-parc'enary right of 
survivorship. 


(1) Sunder Baku v. Monhur 10 C. L. R. 

79. 

(2) Maliadeo v. Deokocr 9 C 53 

(8) Bam Joslii v. Lakshmi Bai 1 B. H. C. R 

189. 

(4) Padmamani v. JugadaviLa, 6 B. L. R. 
134; JaM Nath v Mothura9 C. 580. 

(5) Bari v. Vital 81 B. 860. 

(5) Sundar v. Parbati 8 A. 1 reversed O. A. 
12 A. 61 (66) following Artm^ry Delamirie 
1 S. L 0. (6th Ed.) 818 in which the finder 
of a jewel was held to possess such property 
as will enable him to keep it against all but 
the rightful owner and therefore to maintain 
an action of trover and Asher v. Whitloek 
L. R. 1 Q. B. 1 in which possessory interest 
was held to be devisable. 


(7) Sellam v. ChinnammaU 24 M. 141 
(448). In this case it has been erroneously 
held that co-widows inherit as tenants in 
common. That they do not do so is clear 
from Uajapathi v. Gnjapaihi, 1 M. 290 (299) 
P. C. Jijoyiaviba v. Kamokshi, 3 H. C. R. 
424 ; Padmamani v. Jagadaniha, 6 B. L. R. 
184 ; Dal Koer v. Pnnhas 8 C. W. N 668. 

(8) Jijoyiamba Kamakshi (The Tan jore 
case) 3 M H C R 424 (452) ; (laja^ 
pathi V. Oajapaihi, 1 J\r. 2b0 (299, 300) P.G. 

(9) Jijoymmlm v Kamakshi, 8 IVf. H. 

C. R 424 (452) ; Bhugu'mdefa v. Myna Bayi^ 
11 M. 1. A. 4b7 ■ 

(10) Qajapnthi v. Gajnpathi, 1 M. 290 (800) 
P. C. 
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1418. The principle applicable to co-widows would apply equally to two or 
more sisters inheritiiiK to their father. 

1449. The donee of a co-widow may equally enforce tlie same right of 
partition which belonged to liis donor. But since this partition is only of the 
life estate it should not l^e n\ade so as to prejudice the rights of tlie reversioners 
who are entitled to inlierilaiK'c, if the partition is prejudicial to their riglits, as 
where it would lead to wash' or otlierwise be injurious to the corpus. 

1460. While the (|uasi partition to which co-widows are entitled does not 
Cl, (2), destroy llic co-parcenary, there is nothing to prevent 

them by express agreement between themselves to put an 
end to their riMhl of survivorship, But tins again cannot i)rojudice the 
reversioners. 

Female shares on 13©. Subject to aiiv lo ail law usage 

partition. to the contrary, the following female relations 

arc each entitled to a share on partition: — 

(1) On a partition between the father and his sons, or 
between the sons, their mother and their grandmother are entit- 
led to a share which with the stridhan received from their 
husband or the father-in-law must equal a son’s share. 

(2) And unmarried daughters are entitled to quarter of a 
son’s share. 


(3) On a partition between lier sons or grandsons a widow 
is entitled to a share eciual to that of a son’s son. 

ExccpiioiL — The wife or the widow in Southern India is 
allotted no share. 


Synopsis. 


fl) Rights of frmalcs on a family 
partition ^451), 

(2) Te:r is on the subject fl452). 
f3j Rights of unmarried daughters 
and sisters fl453-1461). 


^4j \Vife\ share on partition (1456). 
f5) Rights of mother (1456-1459). 

(6) Rights of grandmother (1460). 

(7j Usage in Southern India (1462- 
1463). 


4461. Analogous Law. — 'fhe last section deals with persons who are 
entitled to claim and if necessary, enforce a ])artili()n of tlieir share by suit. 
This section deals with the female members who are allotted a share on a parti- 
tion being made, though liiey have no riglil to demand or enforce a partition. 

Their right is subject to local law and usage. 


Texts. 


1452. The following texts l)ear on the subject of 
women’s sl)are on partition : — 


(1) Bolahai y. Tanu Bai, 10 N . L. R 61; v. Biiio, 16 O. 0. 228; 16 I. C. 471. 

24 I. O. 808 ; Kanni Ammnl v. Amninkanmi't (-i) Ramahal v. Itamasawiy 22 M. 622 
28 M. 604. contra Dtirga Dat v. Oita, 88 A. 443 (446). 

(2) D7irga Dat v. flita, 83 A. 443 ; Kailash 
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Yajnavalkya Tf he (the father) makes the allotments equal, his wives to whom 
no separate property has been given by the husband, or the father in-law, must bo rendered 
partakers of like portions 

Of heirs dividing after the death of the father let the mother also take an equal 
share. 

But sisters should be disposed of in marriage, giving them as an allotment, the fourth 
part of a brother’s own share, 

Mitakshava 10. When the father by his own choice makes all his sons partakers 
of equal portions, his wives to whom peculiar property had not been given by their husband 
or by their fatber-in law, must be made participants of .shares equal to those of sons. But if 
separate property has been given to a woman the author Bubse<|uently directs half a share 
to be allotted to her ; or if any had been given, let him assign the half. 

11. But if he give the superior allotment to the eldest son and distribute similar unequal 
shares to the rest, his wives do not take such portions, but receive equal shares of the 
aggregate from which the son’s deductions have been subtracted besides their own appro 
priate deductions specified by Apastamb. The furniture in the bouse and her ornamenls 
are the wife’s property. 

1. When a distribution is made during the life of the father, the participation of his 
wives, equally with bis sons, baa been directed “ If he make the allotments equal, his 
wives must be rendered partakers of like portions.” The author now proceeds to declare their 
equal participation, when the separation t»kes place after the demise of the father ; “Of 
heirs dividing after the death of the father let the mother also take an equal share”. 

2. Of heirs separating after the decease of the father the mother shall take a share 
equal to that of a son’s, provided no separate property had been given to her. But, if any 
property had been given to her, she is entitled to half a share as will be explained. 

5. In regard to unmarried sisters, the author states a different rule. '‘But sisters should 
be disposed of in marriage giving them as an allotment, the fourth part of a brother’s own 
share. ” 

6. The purport of the passage is this; “ Sisters also who are not already married 
must be disposed of in marriage by brethren contributing a fourth part of their own allot- 
ments. Hence it appears that daughters also participate after tho death of their father. 
Here in saying “of a brother’s own share” the meaning is not that a fourth part shall 
be deducted out of the portions allotted to each brother, and shall be so contributed but 
that the girl shall be allowed to participate for a ([Uarler of such a share as would be 
assignable to a brother of the same rank with herself. Ihe sense expressed is this. If 
the maiden be daughter of a Brahmani she has a quarter of so much as is the amount of an 
allotment for a son by a Br.ihmani wife. 

14. Therefore, after the decease of the father, an unmarried sister participates in tho 
inheritance. But before hi.s demise she obtains that only, whatever it be, which her father 
gives since there is no special precept respecting this case. This all U unexoeption 
able. 

Dayabhag ;~When participation is made by brethren of the whole blood after the 
damiee of the father an equal share must be given to the mother b"or the text expresses. 
“The mother should be made an equal sharer.” 

Since the term mother intends the natural parent, it cannot also mean a step mother. 
For a word employed once cannot bear tho literal and metaphorical senses at the same time. 


tl) Yaj. ii-116, cited in Mit 1-ii-B. 

(2) Yaj. ii.)24 
(8) Yaj. ii 126 
(4) Mit. t-ii 9 10 

(6) Yaj. ii 124 ; Mit. 1- VII 1 ; explained 
per curiam in Pursid v. Hanooman, 6 C 846 
(864). This text is hold by Mitter. J. in 
Sunrumv, Chundert 8 C 17 (19) to only refer 
to the self-acquired property of the father 
(6) Yaj. ii.l26 


(7) Mit 1-VIl 1, 2, 5, (>, 14. To the same 
effect IManu IX-IIS; 26 S. B. E. 848 ; Vishnu 
XV111.34. 35 ; 7 S. B. K 73; Vaj ii 124 
(Mandlik) 217 ; I'rihaspati XXV-64; 33 8. B. 
E. 37i’; Katyayau cited in Vyastha Darpan 
(2nd Ed.) l9vS followed in Lochan v. Babai 
6 N. L. R. 161 

(8) Bribaspati. • 

(9) Diyabhag TTI-TI, 29, 
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The equal participation of the mother with the brethren takes effeot, if no separate 
property had been given to the woman. iBut, if any have been given, she has half (a share). 
And if the father make an equal partition among bis sons all the wives (who have no issue) 
equally share with the sons. So Yajnavalkya declares: ' Tf he make the allotments equal, 
his wives to whom no separate property has been given by their husband, or their father in- 
law, must be rendered partakers of like portions.” To a woman, whose husband marries a 
eecond wife, let him give an equal sum, as a compensation for the supersession, provided no 
separate property have been bestowed on her but if any have been assigned let him allot 
half (1) 

Unmarried daughters, likewise following the allotments of sons, take a quarter 
thereof. Thus Brihaspaii says ‘‘Mothors'are equal sharers with them ; and daughters are 
entitled to a fourth part” <^21 

Mayukh. — In case of equal partition between a father and his sons, a share to the 
wife is also spoken of by Yajnavalkya. > ‘*lf he make the allotment equal hia wives to whom 
no stridhan has been given by the husband or the father-in-law, must be made partakers of 
equil portions ” But if any has been given, one-half is to be given, for (the text is) “if any 
has been given one half should be a.ssigncd** ; arSia^n (one half) meaning so much as should 
make, with what has been given before stridhan, a share equal to a son’s share, But if 
her wealth be already in excea.s of such a share, no share should be given her. 

1453. As regaids the rights of unmarried daugliters and sisters the texts 

(2). uniformly allow them a share on partition equivalent to 

one-fourth of the son’s share. The leading text on the 
subject is that of Manus, commenting on which Jagannath says : “ Tiie text 

of Manuis thus interpreted: the fourth part of the shares wliich are allotted to 
brotheTS of the same class with the sister shall l)e computed I and di'ducting 
that sum, in diu' proportion, out of their own scxa'ral shares, the brothers shall 
give it as a portion to the unmarried daughters. It is directi'd that a fourth 
part of a share shall be given, and that allotment according to Cliandeshwar is 
merely intended to defray the expenses of the nuptial ceremony. Others hold, 
that so much only shall bf* given as is sufficient, to accomplish the sacrament 
or marriage. On this subject Jimut Vahan remarks, that if the estate be con- 
siderable, a sufficient sum for the nuptial cenauony shall be given ; and a 
fourtli part of a shau' is not positively directed. This must be undei stood 
where the number of daughters and sons is equal. If the number be unequal, a 
large sum is thus given to the daughters, and the sons are altogether deprived of 
their shares. Nor can this be proper for the son is pre-eminent. A fourth 
part of the share must be given to sisters; but it they be twice or thrice as 
numerous, they would receive a greater sum than their brotliers, if they be four 
times as numerous, the brothers would be deprived of their shares ; if they be 
five times as numerous, the case would be very puz/ding. Yet such a case may 
occur. The rule for giving a quarter of a share cannot therefore be received 
without exception. In fact the rule only bears that a brother shall give a 
fourth part if be have a considerable allotment. But if sisters be few in num- 
ber compared with the number of brothers, or if there be no brothers, another 
rule of Vishnu must be adduced. “ The marriage and other ceremonies of 


(1) Yaj. 11 149; Dayabliag IITJT 81. 

(2) Dayabhag III 11-82. 

(8) II 116 

(4) Mabeshwar ; — ‘‘The allotment of a 
moiety implies that the other moiety is com- 
pleted by the woman’s separate property. 
Else £0 much only should be given as will 
make her allotment equal to the son’s" cited 
per Maepherson, J. in Jodoonath v. Brojo^ 
naih, 12 B. L. R. 385 (389, 390) ; Jagan- 
nath ’“M^oioty" (ardham) in the masoultna 


gender signifies part in general not equal 
parts or exact half which is signified by the 
same word in the neuter gender. 

(6) Mayukh IV-10- (Mandlik) 41- 42, 

(6) Manu IX-llS ; 25 8. B. E. 348 ; 
Vishnu XVIIl 81, 86 ; 7 S. B. E. 78; Yaj II. 
124 (Mandlik) 217; Brihaspati XXV.64; 88 
8. B E. 879; Katyayan cited in Vyavastha 
Darpan (2nd Ed) 498; Virmitrodaya 1-11«21; 
(Golap Shastyi’s Tr) 81-86; Dig, p, 10$. 
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unmarried dauglilers must he defrayed in proportion to the wealth in- 
herited.” W 

H84. Similary the quarter share is held in the Mithila country to mean 
the expenses of marriage. (^) 

The right of the wives to a share has been recognized in a long series of 
cases. 

1488. The right of unmarried daughters to participate in a partition is 
considered in the texts only when there is a division between the sons. But 
her share is generally taken to be one fourth of that of a son. 

The cases have now settled most <;f these rights which will therefore be 
now examined. 

1486, Wife’s share on partition.— The rigid of the wife, the mother, 

or the grandmother to a share on partition is recognized 
Ci. (1) Share of the by all the schools as whll he manifest from the texts 
wife or mother. already cited. She is not the owner of any share and 

cannot tlierefore claim a portion. A share is given to 
her for no other puri)ose tlian as a provision for iier maintenance. She has no 
right to ask for maintenance after she has got such a share, and if a partition 
is effected after lier death lier heirs can make no claim to lier share. As was 
observed by Mitter, J. in a case, ‘‘The mother or grandmother as the case might 
be, is entitled to a share, irlien sons or grandsons divide the family estate 
between themselves. But the mother or the grandmother can never be recog- 
nized as the owner of such a share, until the division has been actually made. 
She has no pre-existing vested right in the estate except a right of maintenance. 
She may acquire property by partition, for partition is one of the recognized 
modes of aciiuiring property under the Hindu Law. But partition in her case 
is the sole cause of !ier right to the properly. It follow's therefore, that the 
effect cannot precede the cause”. 'I'he right of the motlier is a latent and 
inchoate right whicli becomes effective when separation takes place. (1*) 

1487. So in another case Fhoar, J. aftiT passing in review all the ndevant 
texts summed up his conclusion as follows: — “The father during his life, may at 
his pleasure partition llie wdiole of his property in his hands or any of it, and if 
he does so, he must allot a share to his wdfe for her maintenance in addition to 
the sliare which he takes Iiimself; also the sons can, at any time during the 
father’s life at their pleasure, (even when any of the contingencies wliich 
entitle them to divide the whoi(‘ estate have not happeni'dj call upon him to 
partition the ancestral property, and in the (‘vent also tlie mother must have 
her share as before, After the fath(‘r’s death again, the sons may divide the 
property among themselves, but then, too, they must give a share to their 
father’s widow, and to an unmarru'd sister if there is one. In all the cases 
alike, the mother’s share in the ancestral property must be equal to that of a 


(1) 8 Dig. pp l»8, 94. 

(2) Vivad Chintamani p. 248 "Here the 
mention of a quarter is not essential. Pro- 
perty snffioient to defray the expenses of the 
nuptials should be given ” followed pet 
Mitter, J. in Oamoodfir v Senabutty, H C. 
687 ( 641 ). 

(8) Sheo Dyal V. tTml{)onath9 W, R. 16; 
Ma^iaheBr v. Bamyad, 12 B. L. R. fO; Laljeet 
V. Bajooomar 46, p. 878; Bilaso s . Dina Nath 8 
A. 88; Pursid v. Honooimn 6 0. 840; Sumrun 


V. Ohunder 8 C. 17; Damoodur v. Senabutty 
ih, p. 637; ThnJfur Proshad v. Bhogbatii 1 C. 
L J. 142; Oanesh v. Jewach, 3l C. 2g2 (271) 
P. 0. 

(4) Manu IX-118; Yaj ii 124; Vishnu XV 
31; Narad XIIM8. 

(6) Venkatanimal v. Andyappa, (1 M. 180. 

(6) 8heo Dyal v. Judoonath, W. R*6l 
(62, 68). 

(7) Bilaso V Dina Nath,S A. 88 (90) P. B. 
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son”. riirit is to siy if there l)e tliree sons, tlie property, would in an 
nary case, be divided into four sliares of which one would to the mother. ^ 
But where the inotlier has alr(‘ady received some ])roperty from her 
husband or her fatJier in-law then she entitled to only so much as will give her 
a share equal to th(‘ share' of a son. And il the propet ty received by her is 
more than such a sliare she will receive nothing on partition. Ihe mother 
can claim such share not only qtiod th(‘ sons, but ev^en as against an auction 
purchaser of one of her son s interest- Tlie property which the mother might 
have inli^^'ritecl or acciuired otherwise than from her husl)and and father-in-law 
does not affect her sliare. 

1458. The mother under ihe Bengal law is entitled to the same share. 

14 ( 59 . And it has been lield that the same right belongs to the stei) mother 
since the term “wives” in tlie Mitakshara text must necessarily include 
step mothers. 1®) 

1460. Grandmother. — The grandmothers right to the same share as the 
mother in a partition between her sons and grandsons has been admitted in 
several cases (^) but the contrary has been held in Allahabad in a case of parti- 
tion between the father and his sons, the court refraining from expressing 
any opinion as to what would be lier right on a partition between her grand- 
sons on th(' death of the son, thougli it was inclined to the view that slie would 
be entitled to a share. It Avas Iiowcaxt, said that during lier son’s own life-time 
themotlier of the fatlu'i should look to her own son for support and mainte- 
nance. 1^^) The view proceeds upon the ht(‘ral reading of the Mitakshara text 
before cited in which on a partition between the fatlier and his sons only 
his “ wives” are allotted a share'. 

1461. The unmarried daughter or sister.—The texts all favour the 

^ 2 ) rights of the daugiiter and tlie sister to share at partition 

and this has been rccogni/ed in several cases, and in 
the view of text wu'iters. ^4) A Hindu Judge referring to the subject said: “ Tlie 


(1) Laljeei v Rajeoomar, 12 D. L.R 373 

(882, 883). 

(2) Jodoonaih \' . Brojow<th, 12 B H. 3S5 
(388). 

(8) Per Maepheraon, J. in Jodoounth v. 
BrojonathU BJjB. 3H6 (389, 890); Juqo^ 
mohan v. Sorndanwyec, 3 G. 149; Kishori Mo- 
hqin V. Moni Mohan, 12 C 165; Poorendta. v J/e- 
vyKmciifii, 36 C 15,JaiTct'iuy 31 Ij 64. 

(4) Bilaso V. Dina Nath, 3 A. 83 (90) F . B. 

(6) Jugomohan v. Sarodamoyee 3 G. 149, 
Poorendra v Hemangini, 36 C 76 (84), In 
Kishor Mohun. v. Moni Mohun 12 C. 165 
(167) the court deducted the value of the 
property which ahe had received by gift 
or lesacy from her father. 

(6) Oanesh v. Jeioo.ch, 3l C. 262 (271) 

P. C. 

(7) 1-VII-l, 2. 

(8) Damodar v. Semhutty, 8 C. S37; 
TMtwr Prasad v BhagbaU, 1C. L. J. 143, 
i44*,' Mori v. C hinnantmal, 8 M. 107 (12o) 
F B 

(9) Sihbosoendery v, Busmmiuiy 7 G. 191 
followed per Mitter. J in Badri v Bhugwni S C 
649 (65 2>; ikfm v. Chinnammalt 8 M 107 (128) 


P. B 

(10) Shea Narain v. Janahi Prasad, 34 A. 
605 F B following liadhn v Bachchaman 
3 A 118. 

(11) Slieo Narrnn v Jankt Prasad A. 
505 (609, 510) F B folloiving Rad, ha v. 
Bavhhaman 3 A 118 dissenting from Shibho- 
soondery v Biissooniutly 7 C. 191 on the 
ground that it was a Dayabhag case; follow- 
ed in Badri v Bhogwat, 8 (). 649; Shea Dayal 
V Juddo Nath, 9 W R 61. 

(12) Tii.8. 

(18) Lnllject v Rnj Coomar 20 W. R. 886 
(340); Damoedur v. Henabutty 8 0, 687 (641) 
in which Mitter, J allowed 1/24 of the estate 
valued at Rs. 3,000. As the members of the 
family were 2 widows, three sons and a 
maiden daughter, the latter got fih of 
what she would have received bad she been 
a son. \Lf c}inn v Bahai, 5 N. L R 161 (168, 
169) in w bich the court allowed the fourth 
following the text. 

(14) 2 Strange H. L. 807 citing Sutherland 
and Colebrook ib., p. 813; Jolly's Tagore Lec- 
tures, 108, 104. 
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texts I have referred lo all prescribe tlie rule in the case of a partition amonj^ 
brothers. They do not deal specially with a case where Lhere is only one 
brother and one or more sisters. But looking to the spirit pervading them and 
the object they are meant to cons'‘rve, it is clear that what liolds good in the 
former case must hold good in the latter as well. To Jiold the contrary would 
be to make the undoubtc'd and well r(‘cogni'/ed right of sisters depend on an 
accidental circumstanc ’ entirely lacking in relevancy to the question of her 
right as a member of a joint family ”. (1) 

1462. Local usage.— It is said that the widow or mother in Southern India 

Southern India. practice never allotted her share in a partition. This 

view is miintained in tlie Smritichandrika t^) the correct- 
ness of which is however disputed in the Madhaviya. It has been held that 
the view of Nanda Pandit that the right of a mother to a share is not a right 
of Jieritage but a right to a [)ro vision has bec<jnie established law in the Madras 
Presidency. 

1463. In this view account is to be taken of property which slie has al- 
ready receiv^ed and if it is insufficient for lier maintenance, an allotment is to be 
made to her so as to provide her with a sufficiency for her wants, whicli allot- 
ment could never be in excess of a son’s share but which would be less than a 
son s share if the property was so huge that a son’s share would more than 
suffice for her needs. 

When partition re- 137 A person otherwise entitled to 

partition may be disqualified from enforcing it 
for any of the following reasons : — 

id] If he has entered into a valid agreement against it. 
i(j. If the property is subject to a family arrangement. 

(C) If the parties liave already become otherwise separate. 
((/) If he has relinquished his share in the joint property. 

Synopsis. 

(1) AureenLcni aqninst parUtion, hoio f3j Family an angcmuit (1467). 

far binding (1464-1465) (4) Prior partition (1468). 

(2) Par to partition (l464j. (5) llelinguishment (1469). 

1464 Analogous Law. -It has already been stated that Manu and other 
law givers commend partition as multiplying rtdigious duties, Tliey do not 
encourage jointness. Nor does the modern law. 

A partition may, however, be postponed though it cannot l)e prevented by 
an agreement inter partes. Such agreement does not bind any but those 
entering into it. It may also be more effectively prevented Uy a family arrange- 
ment or an implied partition. The subject of family arrangement has already, 

(1) Lochm V. Bahai 6 N. L R 161 (169); 

Pugaliav. 22M. L. J. 321; 13 I. 

476. In Bamasami v. Vengidusami 22 M. Il8 
(114/ tho court noticed the conflict of views 
but was inclined to suppart Vigyanoshwar’s 
text. 

(2) MayneH. L.,478. 

(b) Oh. IV Ss. 9-17. 


(4) Oaya Vibhag S. 22 , cited in Mari 
V. Chinavtmal, 8 M. 107 (123) F.B. 

(5) Mari y . Chinnanimol s M. 107 (123) 
P B. 

(6) Smriti Ch IV 9, i7 ; cited with ap- 
proval in Mari v. Chai.nai>iinal^ 8 M* 107 
(128) P. B. 

(71 Manu IX 111. 
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been considered (1) while the subject of a previous separation will be dealt with 
in the next section. 

1465. Agreement against partition.— There is some conflict between 

tlie dc'cided cases, more apparent than real, as to the 
Cl- (a) validity of an agreement against partition. There can be 

wo doul)t that the parties cannot by agreement make a 
partible estate impartible, since impartibility must arise out of a special 
tenure or a general family or local custom. Moreover, an agreement 
never to divide certain property would be invalid on the ground that it tends to 
create a perpetuity. (^) As Phear, J. said : “It is not competent for the owners 
of a property in this country by any arrangement made in their own discretion 
to alter tiie ordinary incidents of tlie property which they possess, for instance, 
in this particular case, to say that tlie joint property shall remain the joint 
property of the joint family in perpetuity, but shall not possess the incident 
which the law of the country attaches to property in such condition, namely, 
that every independent parcener is entitled at any time to have his share divid- 
ed off from the rest. No doubt any member of tlie family, and therefore^, all 
might, for sufficient consideration bird themselvf's to forego their rights for a 
specified time and definite i^urpose, by a contract which could be enforced 
against them personally.” 1^) As was observed in another case: * The right of a 
co-owner to have partition of his shaie is incident to the right of ownership, 
and an agreement not to partition for an indefinite period would be contrary to 
that right, and therefore not enforceable.” 

1466. In other words, an agreement against partition is unenforceable 
even as between the immediate parties to it, unless it is supported by con- 
sideration and is otlierwise reasonable and proper and intended for the bene- 
ficial enjoyment of the joint property. Even then the agreement does not 
bind the heirs and assignees of the parties. This appears to be the dominant 
note of several cases. (7) 

1467. Family arrangement. — This lias already Ix^en the subject of 

(b). previous discussion (S. 130j. 

1468 Separation. — Tliere remains the question of a previous separa- 
Cl (®)’ tion, winch may be express or implied. As this raises a 

question of some importance and is of frequent occurrence it forms the subject 
of th<i next section. 

1469. Relinquishment. — It is open to a cO“i>arcener to relinquish his 
interest in the joint property. This he may do if 
Cl. (d), lie finds it overburden(‘d with debts or otherwise 

subject to obligations wliicli he may not care to face. 
So where the father of three sons had incurred considerable expense for 
the marriage of two of his sons for wliich he sold some of his properties, 


(1) Ss. 180, 181. 

(‘2) VinQ>y(iQ V (lopctl, 21 B. 458 O. A. 27 
B. 868 P, 0 ; PirjsJuih v. Mani Bhait 8S B. 
68 ( 66 ). 

(3) Eamalinga v. Virupakshi, 7 B. 688 ; 
Anand v. PrankistOfS B. L E (O. C.) 14 ; 
Rajendar v. Sham Chmider, 6 C. 106 ,* Shook - 
moy^y. Manohari, 7 C. 269. 

(i) Radha'fiath v. Tamcknaiht (1874) 3 0. 
W N. 126 (128). 


(6) Chandar v. KundanUd, 81 A 8 (4) 

(6) Bajender v Sham Chund 6 C, 106 ; 
Anand v Prankuto 8 P. L. R. (0. 0.) 14 ; 
Anr.ih Nath v. Mackintosh, 8 B. L. B. 60. 

(7) Bamalvnga v. Virupakshi, 7 B, 688 ; 
Subhoraya. y, Rajomm, 26 M. 686; Ohandat 
V Kundalal, 81 A. 8 ; Srmohan v. Macgrcgor, 
28 C. 769 (786) ; Muthuraman v. Po 9 mu> 
swamy, 29 M. L. J. 214 ; 29 I. C. (M) 649. 
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^av(^ them some cash and jt^wcls and separated them from the family. The 
sons thereafter live;d s“parat(^ly whih' tlu' fatlicr and lh(‘ son lived together. 
Tt was held that the transaction was a relinquishment by the s^'paraled sons 
of their interest in the remaining family property's. 

Partial partition. 138 . (1) P arlition may be general or 

partial. P) 

(2) Partition is general where all members join in parti- 
tioning their joint property. 

(3) It is partial when some of them separate, leaving the 
rest joint; or where all divide only some of their joint property, 

(4) Partial partition cannot be made otherwise than by the 
agreemeiit of parties, except where it is otherwise indispensable 
or would be equitable or convenient to the parties without pre- 
judice to the rights of the co-parcenary. 

(5) Without prejudice to the gener.dity of the foregoing 
general rule such partition may be permitted in the following 
cases : — 

(i) Where partial partition is permitted by any other law. 

(it) Where diffeienl portions of the family property are 
situate in ditferent districts. 

(iii) Where the portion excluded is impartible. Ih 

(ivi Where the portion excluded has already been parti- 
tioned or is the subject of a family arrangement. 

(v) Where the portion excluded is not in the possession of 
co-parceners, b) 

(vij Where the portion excluded is held jointly with a 
stranger who has no interest in the family parti- 
tion. 

(vii) Where the defendant has no interest in the portion 
excluded. 

(viii) Where the property was omitted or excluded from 
a previous partition. 


(1) Bm^iasamy v. Su'idararamanjulu, 31 \ . Badnuldien 2^ 'M. 

HXJ. 4^ ; 8& I. C. 62. (4) Pnrvaihi v. Thirumaloi, 10 M. 384 ; 

(8) B$%oun Pershad v. Radha, 4 M. I. A MaUiharpmav. Durga Prasad 24 M 147 PC. 
.187 (168); Katama v. Raja of Shivganga 9 M. (6) Narayan v. Panduramj 12 B.H C.R. 
I.A 648 (814); Chintamanv. Notvluhho, 1 148 ; Kristayya v. Narasimham 23 .M. 608 

158(161) T.C. Purshottam v. Aimaram 23 B. 597; 

(B) Panchanun V. Shib Ohunder,\i 0.8^6 f Jogendra y. Srish Chandta I 1. C. 110; 

Rafiuuihti^yo v. AnaHtoharya 18 B. 389; Bala^ Kailas v. Nityanaiid, 8 J C, 2j, * 

fain V. Ramadhandra 22 B. 922; 4bdulkarim 
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IlUistraticms. 

(it) a, and (7, are three joint brothers. A decides to separate, He cannot compel both 
B and C to separate from each other 

(6) ,^1, B, and 0, jointly own properties D and B. A claims partition of He cannot 

do so unless B and C agree. 

Synopsis. 

fl) Partial partition not raeoqnisod (H) Partial partition allowed where 

hy te.rts (lA70). indispensable (1481). 

(2) Partial partition when refused 1 9) Or where co-parcener ajjirms 

(1471). alienation (1482). 

(3) Ihiriial partition permitted (1472- (lOj Suit for partial partition between 

1474). stranger alienees (i486). 

(4) Partial partition between eo- (11) Or where, only a portion of joint 

parceners (1475-1476). property is left undivided 

(5) Etfccf of pirtial partition (1476). (I487j. 

(6) Case for partial partiiion (1477). (12) Partition of omitted items 

(7) Statutory modificaiioii of Hindu ^1489) 

Law rule against partial parti- (13) Legal effect of partial partition 
tion (1478-1480). (1400). 

1470. Analogous Law. -Hindu Law docs not contemplate a partial parti- 
tion. It contemplates (itln^r a complet<‘ ioinlnc'ss or a comple‘t(‘ severance of 
joint interest. (1) It has no place for an mt'‘rmediat(' stage in which some 
persons and properly remain joint whih' th<^ rest separate. (2) But such a 
state IS both practical and possible though ^ it cannot l)(‘ demanded as 
of right, ^3) As West and Buhler observe: ‘Though partial division is of 
very frequent occurrence in practice, the law books do not contain any special 
rules on the subject.’' The law of partial partition is then based upon general 
principles and actual decisions which will be presently considtaed. 

Partial partition may, it is said, be demanded as of right hy the alienee of 
a co-parceimry interest who may eiiluT sue for the separation of his share in a 
general partition or only take proceedings to have it asc(‘rlained in partition.^^) 

1471. Partial partition. — It has already been stated that Hindu Law 

contemplates a complete partition. It does not contain 
When refused. any rules for a partial partition which owes its recogni- 

tion to general principles and the decided cases which 
have always refused to make a partial i)artition at the instance of one 
co-parcener against otluirs ; nor is the rule confined to co-parcenary property. 
Even where the parties are only co-sharers or tenants in common, partition of 

(1) Per curiam Iburamsa v Theru 6 0. 148, 174) P.C Amrit Rao v : Oovindt 9 

venkatasnmi 84 M 269 (270) F. B. Suhhx N.L.R 145 contra Porbaii v. Ainuddeen 7 

Beddi V. AlagoMmal, 18 M. L. T 645; 31 C. 671; Rnmasemi y. Alagiriaatni 9TM 

IC 671; Amrvi v Mukund 5 N. L. R. 1^2 : (4) Hindu La\v, p. 700. 

4 1 0. 238; W. and B H. L 700 ; 8m. Chan. (5) Iburmma v. Thiryvenkatasami, 84 M. 

XIV 10 (276, 277) P. B. following and explain- 

(2) Bari Das v. Pron Nath, 12 C 566; ing Ilardi Nnroin v. Ruder Perkash, id 0. 

Jogendra v. Jagndandhti % 14 C. 122. 526 (687) P. C ; Suraj Banai v. 8heo Persad, 

(8) Iburamaa v. Thinwenkatasami, 34 6 0 14B(171)P. 0. Amrit Rao v, Oobind, 9 

M. P.69 (276, 277 ) F.B. following and explain- N.L. K. 146; contra Parhati v. Amud^n, 

ing Bardi Narain v, Ruder Perkaah, 10 0. 7 0. 577; Ramaaami v. Alagirisami, 27 M, 861, 

628 (687) P.C; Suraj Bansi v. Sheo Perahad. 
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certain of the items only has been ordinarily r(‘fused (1) though if it could be 
effected without much inconvenience to other sharers, a partial partition has not 
been Jield to be absolutely barred. As was observed in a case : “ A member 
of a joint family cannot, any more than a partner, introduce a stranger into 
the community ; he cannot lor liis own benolit alienate or deliver to a stranger 
a particular portion of the common property without winding up the concern ; 
and his interest is, therefore, a right to a sliare of the general assets after the 
common liabilities have been discharged, and not a right to a share of any 
specific property of the family. It has accotdingly b(‘en frequently held that 
his remedy is a suit for the partition of tiu' whole family property, and not of 
specific property.” 

1472. In this view even a purchaser of a co-parcenary interest is 

When permitted. entitled to have liis interest ascertained except in 

a ju'oceeding for a general partition. This view 
proceeds on tJie ground iliat since the transferee only acquires an equity 
to compel a partition he has only a riglit iti iiersonain and not a right /?? rein 
and the transferor remains a memhe'r of the family and rt'tains all llu' rights 
which attach to meml) rship, including the right to an increased share upon 
the death of another co-parcener. An alienation by a co-parcener of a parti- 
cular item of tlu' family property or of a specific share in such an item, differs 
in some respects from an alienation of the whole of a fraction of the interest 
of tile transferor in the general assets of the family. Since a member of a 
joint family has no right to a sp'ecific share of any particular property of the 
family, an assignment by him of such a share to a strang(T conveys no inte- 
rest whatever to the transferee. If howt'viT, the grantor should subsequently 
become entitled to the properly included in the grant, then on a well S'*ttled 
principle of equity which is embodied in S.43 of tlie Transfiu* of l-hoperly Act, 
1882, he cannot deny the title to the transferee and is Ixnmd to make the grant 
effectual. The courts iiave in this case also recognized the right oi lh(' trans- 
feree to Stand in the shoes of th(‘ transferor and to enforce' his equity by means 
of a suit for the general partition of the entire family property, and in order to 
do equity as bf^tween the transferor and transfere*'. will e ndeavour to marshal 
the property in such a way as, if {lossible, to gi \ e effect to the alienation; but 
this is in order to avoid a traud upon llu' transferee, and tins prcKedurt' will 
not be adopted to the pr(*iudice of tlu' other coparceners. 

1473. The other view has been maintained by a Full Bench of the 

same court which whiF refusing a partial partition to a co-parc' iic'r, permits 
it to a stranger alienee. In so holding the court followed the dicta of the 
t^rivy Council in which their Lordsliips held the alienee of a share entitled to 
take proceedings to have it ascertained in partition.” 1®) ^|j these cases 

their Lordships were merely indicating llie alitmee’s right and were not 
prescribing the procedure. In any case, as pointed out by the same court in 


(1) Parbati v Ainuddin, 1C 577 ; 
Bamasami v. Alagiriaami, 37 iM. 361. 

(2) Badha Kanla v. Bipro Oas, 1 C.L J 
40; 8y$d Habtbur Basulv Ashita. 12 0 W N. 
640; Vrnn Sundari v. Benode Lai, 84 C. 1026. 

(8) Manjnpa v. Shamnuga, 88 M. 684 
(691) Narayanswami v. Tirnmal, 24 M,L.J. 
79 (80) ; Iburamsa v. Tiruvei'kaiasami^ 
34 M 269 F. B J Padata v, Madamrapn, 

G. H. C.— 62 


2 M.W.N. 882; 12 1 C. (M) 408. 

(4) Manjaya v. Shanmnga^ 38 M. 684 (692, 
693). 

(6) Iburavisa v. Thiruvevkotasamii 34 M 
269 (276 277) F. B. 

(6) Hard* l^arain v Ruder Perk ash 10 C 
626 (687) P C Suraj Bofm v Shea Pemhad, 
5 C 148 174 P. C. Been Dayal v. Juadeep 
Narain, 3. C. 198 (209) PC. 
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another case the alienee being clearly entitled to llie equity the fact that he 
sues for a partial partition should not be fatal to his suit. Tlie other co-par- 
ceners might be given notice and if they should prefer a general partition it 
should be decreed. The ruh^ applicable to such cases is that governing 
partition between tenants in common and not rliat regulating partition be- 
tween members of an undivided family. W 

1474. The true rule appears to be that while the purchaser has no 
right to maintain a partial partition as held in sonu' cases ^2) his right is to 
have his share ascertained and he is entitled to sue for no more than the ascer- 
tainment of his shart\ If it then app(‘ars that this cannot be done without a 
general partition the court should order it without driving the purchaser to 
another suit. ^^1 I'his course may be nc'cessary if there are equities which the 
other co-parceners have againt the alienor which can only be worked out in 
a general suit for partition and in woi king out those' ('(juities, tin* plaintiff’s 
vendor, and hence the plaintiff may [)e assigne^d a different item from tlio item 
he purported to buy oi even a smaller share tlian tliose ite ms represented, 

There are no doubt case's in which the' court has dismissed a suit for partial 
partition holding it untenable, tluue' aie* those in which such suit was allow- 
ed while there are^ others in which the court is guid^'d l)y e'quity and con- 
venience. 

1475. Partial partition between co-parceners.— It lias already been 
stated that co-parceners cannot claim a partition partial as to the persons or the 
property as of right, though such partitions are sanctioned by usage and may 
be decred by consent, Apart from suit, it may be made by arrargeinent. 

But apart from consent or compromise, the court will not entertain a suit 
for a partial partition f'O unless some properties being previously partitioned, 
the suit relates only to those which remained undivided (11^) oi where some of 
the property is beyond the jurisdiction of the court, or where some of it is in 
the possession of the mortgagee or some other party and is therefore' not 
available for partition. OB 


(1) Subba Bow v, Ananthanarayona, 33 
M L. J 04; 14 I.t', 524 ; Bevt Mohanlal v. 
Mukhandt 28 A, 39 ; Padrnamani v Jaga- 
dnmho, 0 B L R 134 

(2) Iburamsa v. Thirnvenkatasami , 84 M. 
269 P B 

(8) Ranku v. Hnkmi (1916) P,W,R. 15 ; 
35 I.C. 545. 

(4) Pndala v. Madavarnput 2 M W N. 382 ; 
12 I C 408 ; Venkatarama v Meera, 13 M. 
276 ; Venkayya v. Lakshmayya, 16 M. 98 , 
Radha Cbum v. Kripa Sindhu, 5 C. 474 , 
Parbaii v Ainuddeen, 7 0 577 ; Uoridns v 
Pran Nath, 12 C. 666 , Jogendra v. Jugn 
Bundhv, 14 C 122 ; Painni v. Masakonan, 
20 M. 248 

(5) Laijcet v. Ramccomaf, 26W.R. 363. 

Chunder Nath v. Narain 7 0. 163; 

Ha^id'^s V. Pran Nath, 12 0 566 ; Jogemro 

V Jugobundhu, 14 0 1^2 ; Satyakumar v. 

Salya Krtpal, 10 0 L J. 503 ; Doman v. 
Prokash Lai , I.O (0) ; Nanabhcjd v. 

Naihab Bui 7 B.H.O.R (A.O ) 46 ; Hari 

V Ganapatrav, 7 B 272 ; Vainanji v. Atma^ 
mm, ‘{1883) B.P J. 387; Barabi v. Deb Katninit 
20 C . 6S2 ; Hemadri v. Ramanikanta, 24 C. 
676 ; Radha Kanta v. Bipro Das^ 1 C.L.J. 40; 


Habibur v Anhitot 12 O.W.N. 640 ; Ram. 
Muhanlal w Mulch/.nd, A. ^9’ Shib Suhaye 

V Nursifigh, 22 W.R. 852, explaining 
contra in Nanabhai v. Naihubhai,, 7 B.H. 
C.B. (A.C)46. 

(6) Padmamo>r^i v. Jagadamba, 6 B.L.R. 
134 ; Subba Row v Ananthanarayana, 28 
MLJ. 61; 14 I.C. 621 

( 7 ) Udnram v. Rami, 11 B.H.O.R, 76 ; 
Shib Sahay v. Nursing, 22 W.R* 362 : Hari 

V Lakshmi, 34 M, 402 ; Subba Row v. Anan^ 
lhanarayann , 23 M.L .1 64 ; 14 1 C. 624 

(8) Chondar Shekhar v Kundan Lai 81 
A 3; Manjanatha. v. Narayana, 6 M 862. 

(9) Laljeei v. Rajeooruar '^6 W. R. 353; 
Ilaridas v. Pran Nath 12 0. 566 } Lgen- 
dra V Jugohundhu 14 0 122; Satya Kumar 
V, Satya Kripal 10 0. la J. 508 ; Daman 

V Prakash Lai 18 I 0 (0) 866; Nanabhai 

V Nathabai, 7 B H. 0. R. (A 0.) 46; Hari v. 
Oanpatrav 7 B. 272. 

(10) Gavrishankar \ Atmaram, IS B.Qll; 
Purnshoitam v Atmaram, 23 B. 6v)7J Ajodhya 
V. Mahadeo, 14 0. W. N. 221; 3 I. 0. (C) 9. 

(11) Gorachand v Basanta 16 0. L. J. 
258 ; 12 1. 0. 684. 
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The rule on the subject of partial partition between co-parceners has been 
thus stated: “Though there can be no comi^ulsory partial partition either in respect 
of the joint property belonging to the family, or in respect of the perons con- 
stituting the undivided family, yet by mutual agreement of parties the parti- 
tion can be partial oitlier in respect of the property or of the persons constitut- 
ing th(^ family. And according to usage and custom the remaining members of 
an undivid('d family from whicli one or more al »ne have become divided, conti- 
nue as an undivided family in its normal state and not as members, who after 
partition have become reunited.” (^1 

1476. The separation of some members from the joint family has not 
necessarily the effect of operating as a general partition, though for the purpose 
of ascertaining the share of the outgoing member it is necessary to 
ascertain tiie share of vvovy co-parc(‘ner and in fact to effect a general 
imaginary partition. 

This fact supports the presumption that a partition is general both as to 
the p'^rson and th(‘ property. But it is merely a piesumption and may be 
disproved by pros'ing the contrary. 

There is no presumption tliat wlnu’e some only of the meml)ers separate, tlie 
rest remain joint. An agreement among the remaining co-parceners to remain 
united or to reunite must be proved like any other fact. As their Lordships 
said; **It appears to their Lordships that there is no pia sumption when 
one co-parcener s^'parates from the others, that the latter r(‘main united. 
In many case's it may bt‘ n(*c'‘ssary, in order to ascertain the share of 
the outgoing meml)t'r, to fix the shares which the other co-parceners 
are or would be entitled to, and in this sense the s<^^‘paraiion of one is said to 
be a virtual separation of all. And their Lordships think that an agree- 
ment amongst the remaining members of a joint family to remain imip d or to 
reunite must be proved like any other fact.” It must be noted that this case 
is no authority for the proposition that the sf'paration of one member leads to 
a separation of all. All it says and means is that the S('pa ration of a single 
member d(‘stroys the presumption that the family is joint and that the 
remaining members cannot Ix' presumed to remain joint. Whether they do so 
in fact must lie proved like any other fact. 

1477. Case for partial partition. — A case for partial partition arises 
where all the co-parceners have alienat(*d their interests, in wliich case the 
alienee from one may sue the alienee from the rest for the severance of his 
share without a general partition. W 

1478. Partial partition allowed by other law.— The rule against 

partial partition is now a mere processual law. It is dic- 
W tated by considerations of convenience and has not been 

adhered to in certain classes of cases in which 


(1) Hoolas Koonwur v. Man Smqht 3 Agra 
37. 

(2) SUigalyer y. Venkalaramana, 14 M.L T. 
656 ; 28 I. C. 6. 

( 8 ) Annndibai v. Hart, 86 B.293 ' Parbath 
V. Maharaj, 6 ] . C (A) 7‘. 6. 

(4) Balabux v. Bukhmabal, 30 C. 725 P, C 
(6) Balabux v. Rukhmabai 80 0.726(786) 
I*. 0; GUdantbaram v. Muth'ti, 7 M. L. T. 96; 
6 1, 0. 764 ; Nihal Devi y. Kishote Chatid, 


(1910) P R 97; 8 I. C. \m; Surnjpal y. 
Clajraj^ 10 C.L J. 698; 26 I.C. 600: Gadian v. 
(radian 1 M. L W. 799 ; 26 I. C. 43 : Bala^ 
krishm v. Raju, (1915) M. W. N. 17; 27 L C 

736. 

(6) Iburamsa v. Thituvenkatasami, 34 M. 
269 F. B. followed in Amrit Rao v Govit^, 9 
N.L.H. 146; 21 I. C. 690: KrisUut, v. Venkata- 
lakshvii, 20 M L. J. 323. 
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apparently it was considered to lead to inconvenience, But this does not 
mean that partial partition should be permitted as a matter of course. All it 
means is that the rule is not inflexible but is subject to well defined excep- 
tions the scope of which should not be enlarged except upon grounds of manifest 
convenience. (2) 

1479 . fh c lule of Hindu Law against a partial partition has been in 
several respects inoditied l)y the statute law relating to the partition of property. 
For Instance special provision is made in the various Land Rev^enue Acts for 

^ the partition of rev enue paying estaies, of which partition can only be made as 
therein provided. Ordinarily these Ads recognize a Mahal as a unit for 
partition and it may tiien be partitioned, thougli the family may owm several 
mahals of which piecemeal partition is reprobated by Hindu Law-.^^) Then again, 
partial partition may be rendered necessary by the limited local jurisdiction of 
the court. Where therefore only sonn* of the pri4Jerty is situate within the local 
jurisdiction of the court it would entertain a suit for partition of it thougli it 
may not comprise the entire (‘state. Such a case may arise whether some pro- 
P'^.rty IS situate outside Britisli India, or otilside the local jurisdiction of a 
district court. Tlie same rule extends to the High Courts which are 
hovvev^^*!', empowt'if'd, onlea\t^ b^iug obtained, to entertain a suit in respect 
of all propertif‘s S’ tuatci within and without their ordinary original jurisdiction 
provided that som? property is situate* witliin the* jurisdiction of the court. 
Where a suit r‘?lated to tlie? partition of botli move*able and immoveables property 
the latLr b-ing situate wholly bf'yemd the jurisdiction of the High Court, the 
c(3urt will refuse partition as to tlie immove'able estate which lay beyond it. 

1480 . If it is, however, nec^‘ssary for the purpose of doing complete justice 
be‘twccn the parties that a suit sliould be stayed pending the institution of a suit 
in the court within wliose jurisdiction the immove^able property is situate, it 
\vould adopt that course, b-h The court lias no jurisdiction to grant leav’'e for 
trial of a partition suit where all the immoveable property is situate beyond its 
jurisdiction. So where the plaintiff sued for partition of his share in the family 
property comprising both moveables and immo\ e‘ables of which the former were 
situat'* within and the latter witliout the jurisdiction of the court, and the 
Registrar granted leave for trial (T the wiiole suit, in the High Court, it was 
held that the High Court had no jurisdiction as to the lands and that the leave 
to sue had been improperly granted by the Registrar. The suit as to the lands 
was accordingly dismissed. (tO) 


(1) Manjoyo v. Slianmuga., 38 Sun- 

darosa v. Krishnomoorty, 31 M T- J. 317; 36 
I. C 677. 

(3) Sundaresa v KrishMnujorthy, 81 ISI- 
L. J. BJ?: 36 T C 677. 

(3) Bengal Act V of 1897' U. P. Act III of 
1901; C. P. Act 11 of 1917; Punjab Act XVll 
of 1887; Bombay Act V of 1879 (8s. 118, 117); 
Madras Reg XXV of lb02 (is 8, 9): Mad. 
Beg. II of 1B0;3 (Ss. 17,18 20-24) ; Madras 
Act II of 1864 (Sa. 44, 4b); Mad. Act 1 of 1876; 
Assam Reg 1 of 1886 (Ch. 6). 

(4) Ghunder Nath v. Hvr Narain 7 C. 
168 : Parbati v Ainttddin 7 C. 677 ; Mie/r-" 
nndji V. hehuraux, 20 C. 879. BafCd i v. Deb 
Kamini 24 C 676 explained in BatiaUania ^ . 
Bi^jrOf I C. L. J. 10 (42) ; Habihvr AshAta, 


12 C. W. N 640. 

(5) Pnmhmmn v, Shib Ghunder 14 0. 886; 
Balaram v. Rainachandra 22 B. 922 (926). 

(6) Sarai Oltandra v Mahapet 87 0 . 907 
(911); Matigaru Coal Co v, 8hrager$t Ltd,t 88 
0. 824. 

(7) Seshagiri v. liamct Bow 19 M. 448. 

(«) Jairam v Atmarom 4 B 482 Balaram 
V. Romckandra 22 B. 922 ; Seehogiri Bama 
19 M. Abdul Karim v. Badruddeen 28 H. 
216 ( 222 ). 

(9) 8id)ha Rau v. Bama Ban 8 M. H. 0 R. 
376; Pettoravyv. Audimulu 6 M.H C.R, 419; 
Abdul V. Badfuieen 28 M. 216 (228). 

(10) Seshagif i v Bama Bau 19 M. 448 ; 
Jairam v. Aimamm, 4 B. 483. 
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1481. Where it is indispensable. — Again, partial partition is the only 

course possible where the rest of the property is in the 
possession of the mortgagee and is therefore not available 
for present division. In one case it was suggested that 
where it is so it is still open to the plaintiff to sue for a division of right, 
though he could not obtain its partition by metes and bounds. But the court 
Jield that the plaintiff being entitled to possession on partition cannot be 
compelled to sue for only a portion of the relief to which he is entitled. 1^) 

1482. Where co parcener affirms alientaion. — Where the right, title 

and interest of a member of a joint Hindu family in specific 
01 . ( 5 ) ( 3 ). family property is sold in execution of a decree not bind* 

ing on the remaining co-parcener, it is competent to such 
other co-paixener if lie choos{‘S to affirm the court sah' in respect of tliat por- 
tion of the property, and thus become divided in respect of such portion only of 
the family property, in which case the purchaser is not driven to the necessity 
of enforcing his purchase by bringing a suit for a general ])artition of the whole 
of the family property. A joint family consisted of a fatlier a son B and 
the latter’s son C, In execution of a decree against B for purposes not binding 
on /i, B’.s interest in a specific [)orli«)n of t))e joint prop'^rty was sold. Subse- 
quently, A gifted his moiety in such portion in favour of C who sued the pur- 
chaser to recover such specific moiety. It was lielcl tliat tlie father by making 
a gift of his moiety had in effect ratified the court sale as effecting a parti- 
tion of the property to which the sale related, between himself and his son 
under whom the purchaser claimed. The gift was really one made by a member 
of an undivided family who had become divided in resptxt of a portion of the 
family property, a moiety of which was the subject of tlie gift. Such a gift was 
valid. As regards C lie was entitled not merely to joint possession with 
the purchaser Init to the sole possession of the specific half claimed if the 
specific half claimed was in excess of the fair half. 

1483. Tlie same view has been taken in other cases which proceed 
upon the principle that though a co-parcener is (‘ntitled to cniforcc a general 
partition, still it is only his right and lie may choose to forego the advantage. 
Where therefore, a stranger has acquired a co-[)arcener’s interest in a 
specific property it is for the other co parceners to affirm or interdict the act 
and claim by partition to recover from the stranger the property to which 
the alienation cannot extend. 

1484. ,Such a course is inevitable, since tlie stranger is not interested in 
a general partition and the co-parcener does not want it either. So where one 
of two brothers sold his interest in a house and three shops to tlie defendant, 
whereupon the other brother sued him for their partition but the purchaser 
resisted the suit on the ground that a suit for partial partition was untenable 
the court overruled tlie contention liolding that the purchaser was not 


(1) Kristayya v. NtJ^rasimham, 23 M. 608, 
BalkrUhna v. Hari 8 B. H 0. R (A.C.) 64: 
Narayanw Pandurang 12 B.H 0 R.148 (165).' 
Shivnurtappa v. Virappat 1 Bom. L R. 620 
(2^ Pattaravy v. Audimuln 6 M, H. (J. K. 
419 : Narayan v. Pandurcmy, 1 2 B H. C R. 


148 (156) iollowed Shivmurlappa v. Ywappct, 
1 Bom. L. R.620 (625). 

(8) Kadegan v. Periyait, 13 M. L. J. 477 
followed in Ibvyani^ \ . Thtruvcfikatasamif 
34 M. 269 I-' B 

(4) Chinno. y.Suriyat 5 Ax. 196 
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interested in the rest of th(' property and the vendor was entitled to the 
separation of his moiety from that sold off by his brother. W 

1485. But this is the rigiit of a co-parcener against a stranger purchaser 
but not vice versa unless necessitated by tlie circumstance of purchase. It is 
not a right which any co-parcener can enforce against anotlier : “At first 
sight it may seem strange that the purchaser may not bring a suit for partition 
in circumstances in which a member of the family other than the vendor may 
bring such suit. There are rf^asons, however why the one suit for partial 
partition should be allowed and tlie other not. To allow tlie purchaser 
from one member of a family to l)ring a suit for the partition of the 
particular property i)urchased might facilitati* members of an undivided 
family in dealing with tlie proi)erty in fraud of the rights of the 
family. It is not unreasonable that the inircliaser should have no 
greater powers against the family than his vendor. On the other hand, 
it is to the advantage of the family to be abhi to ascertain by partition the 
particular prop«'rty which the purchaser may retain and to be freed from all 
relations with a strang('r to the family. Nor is the ability to sue for a parti- 
tion of the particular property altogeilK'r disadvantageous to the purchaser, 
for if all the family property were brougiit into the stiic it might turn out that 
the purchaser took nothing Of course where the co-parcener does not 
affirm the alienation it is open to him to turn out the purchaser in a suit for 
ejectment. 

1486. Suit between stranger alienees.— rhe same principle justifies a 

suit foi [)ariial partition between two stranger alienees of 
Cl. (6) (4). co-parcenary interests who being each interested only in 

the specific item of property acquired by him cannot 
create disruption of tlie loint family. In such case each purchaser is only 
entitled to work out the rights, whicli lie has acquired by his purchase. The 
purchase of either vendee does not give him an equitable right to a marshalling 
of the parts of the estate in his favour. 

L'he same rule extends to the partition of a property held by a joint 
family in partnership with a stranger who has no interest in a general parti- 
tion of the family estate and who could not therefore be made a party in the 
family partition suit. 

1487. A suit for partial partition will lie where it is the only property 

left undivided. Such suit cannot be defeated by a plea that a partial partition 
cannot tie claimed and that the entire property must be again thrown into the 
hotchpot. A whole village or a particular community may have a joint 

property in a right of common pasturage or a forest, and such common enjoy- 
ment may continue even after there has been a private partition among the 
members of any one or more of the component families. No intention to 
relinquish a part of the claim can be inferred by the mere non-inclusion of 
such a common claim in a family partition suit.’*l8) In such case it is clear that 


(1) Bamcharan v. Jasodha, 2S A. 50 ; 
Luchmi Narain v. JankiDas, 28 A. 216; Suh- 
ramanya v. Prudmanobha 19 M. 267. 

(2) Subramanyff v Padmanahha^ 19 M. 
267(268) following V enkatackella \ Chinnaiyn^ 
6 M.a. C. R. 160. 

(3) Venkayya v. Lakshniayya, 16 M. 98. 
(1) Subharazu v. Venkataratmm, 16 M. 


284 , Iburamsa v. Thiruvenkatasamit 84 M. 
269 F B. 

{^)Ondadhar\\ Balvantt (1888) B. P. J, 
679. 

(6) PyrusMtavi v. Aintarotn, 28 B. 597 
(601). 

(7) (favri Shdnkor v. Atmaram^ 18 B. 611. 

(8) Purushoiiam v Atmaram,^^ B. 697 (601). 
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a co-parcener may sue for llie partition of liis right against the other co- 
parceners and strangers who may be jointly interested in partition. A VHtti 
was owned jointly by the two families of .1 and Ji In 1881 the Vritti of 
A was partitioned among its members at the instance' of one of its member C 
who sued the other parceners of the family .1 and all members oi tlie family 
B for partition of their joint Vritti. I'he courc lield that the first partition 
did not bar the second and that the latter was not obnoxious to the rule against 
partial partition. U) 

1488. Other cases may be conceived wiiere a partial partition might be 
maintained even as between co-parceners. So wlu'rf^ some of the property had 
been previously partitioned, the rest being kept joint, there can be no objec- 
tion to a suit for the partition of the latter. Nor can such suit be resisted 
on the ground that the entire estate should be re-partition(*d. 

1489. Partition of omitted items.— Partial partition is inevitable wliere 

it IS necessary to complete a .general partition. Such a 

Cl. (8). 

case may arise where some items were omitted or exclud- 
ed from partition. Die same rule would hold good where 
by iiiadvertance, mistake, oi fraud of any of the parties some item was not 
brought to partition, 

H90. Legal effect of partial partition. — The legal effect of a partial 
partition is not to lireak up the co-parcenary altogether, since the members 
continue to remain co-parceners as regards the undn ided property with the 
right of survi\'orship inter hC as Irefore, the result being that on death of any 
member the property kept joint would descend not to his own representatives 
but would survive to the other nu'inbers. 

So where the husband died a separated member leaving some property 
undivided, his widow was held to have no nglu to inherit 'to the latter. 1“*^' But 
the case would have been diffeieiit if the title lieing divided such inoperty was 
kept joint for enjoyment, h’’' 

Distribution of 139 - In the absence of any contract to 

•hareB- the coiitr.iry, co-parceners are entitled to 

shares at partition according; to the followinj^ rules : — 

(1) Each member is presumed to represent himself and 
his sons whose share is included in the share allotted to him. 

(2) Brothers take equal shares ; ;ind the share of a brother 
who has died is represented by his sons, grandsons and great 
grandsons. 

(3) As between different branches of a family shares are 
given per stirpes and as between the sons of the same father per 
capita. 

But this rule does not apply to a partial partition. 


{!) l^ufuihotiam h (i) Boma Bai x. Jotjan, (1871) B. P. J 

(a) Jog^ndra v. Boladeh, 86 C. 961; Muk 260 ; (1878) B.P.J. 86 
unda v.Jogesh Cliandra, ao ('.W.N. 1276; I {6) Bakhmaboi x- doivrrto (1812) B.P. J.296: 
Pat, L. J 898, Ttmama v. Amchimani, (1876) B. P. J. 267; 

(8) Vaidymath v, Aiyasamy, 82 M. 19l Suraj v. De$a, (i881) B. P. J. l28. 
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Synopsis. 

fl) Texts on the subject of iiistribu- Division per stirpes and per 

tion of share,^ on partiiiou (I491j. capita (1495-1497, 1500-1502). 

(2) Partition hetioeeii brothers {1^9^), (4j After-l/orn son (1498). 

1491. Analogous Law. — The mode of distribution stated in the section 
is supported by the following texts. 

« . Yajnavalkya Among sons by different fathers, the 

allotment of shares is according to the fathers. 

May ukh; --((Quoting the last.) The meaning is that supposing one father to have 
one son, another t«vo, or third three, the division takes place by the number of the fathers 
only, not by the number of the shares. 

Katyayan: — If an undivided younger brother dies, they should make his son a 
sharer of the inheritance if he has not obtained a livelihood from his grandfather. O 
should obtain the share of his father from his paternal uncle, or his (i.e) unoles* son. That 
very share would indeed, be the legal share of all the the brothers, or, even his son would 
receive a share , beyond such a son succession ceases * 

Mayukh —(Quoting the last says.) The word Amij ' younger brother * is intended to 
even the elder brother. 

j^arasar:— (deyond) means the great grandson. The sons, etc , of the great grandson do not 
obtain wealth of the great-great-grand father, if the father, grand father, and great grand- 
father have predeceased such gieat great grandfather who at his decease has left other sons 
or other nearer heirs alive. Too meaning is that in she absence of sons, grandson, and 
great grandsons and the like of the deceased, even ho (the greit grandson) takes. And this 
does njt refer lo the undivided but to the reunited, as there is a text of Devala which says 
'* Among family members who having been divided live together the second partition of the 
heritage tases place (even) up to the foutth m descent. This is the rule." 

Mitakshara .--This unequal distribution supposes pro- 
Cl. (2) perty by himself acquired, hue of the wealth descended to him from 

his father an unequal partition at his pleasure is not proper, for 
equal ownership will be declared. 

The author next propounds another period of partition for other persons making it, and 
a rule respecting the n ode “ l\et sons divide equally both the effects and the debts after 
(the demise of) their two parents 

Therefore unequal partition though noticed in codes of law, should not be practised since 
it is disapproved by the world and is contrary to scripture. 

For this reason a restriotiou is obtained, that brethern should divide only in equal 
shares 

Dayabhag —26. It might bo argued, that the practice of equal partition is indispensable 
as the only mode authorized by law. For the brethren may consent to the deductions by rea- 
son of great veneration ifor the eldest). An option exists like that of making or omitting 
partition, 

27. Accordingly, since persons of the present day fwho are younger brothers) entertain 
no great veneration (for their elders) equal distribution is alone seen in the world ; as also 
because elder brothers deserving of deducted allotments are now rare, 


(1) II 120. 

(2) Cited and explained in Vmed v Kku- 
shallhai 11, Bom L.B. 396 

(3) Stuidar Koer v Rni Sham Krislmi, 84 
C. 160 (161; P C. 

U) Mandlik H. L pp 44, 45; The con- 
struction of Devala is forced See Mandlik 
H.L. p 46; W. and B. H. L. (2nd Bk ) p. 4. 

(6) Referring to Manu IX -11 2 *• The 


portion deducted for the eldest is the twen- 
tieth part of the heritage with the best of all 
the obattels; for the middlemost half of 
that ; for the youngest a quarter of it. 

(6) Mit i-ii 6 cited and explained in 
Lakahman v Bnmchandra 1 B. 661 (668). 

(7) Yaj 11-118, Mit. l.iii.7. 

(8) Mit- 1-1 V-7. 

(9) Dayabhag iii-ii-26, 27, 
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1492 . Thti rule stated in the third clause is drawn from the stat<unfmt 

Cl (3). of law hy Miittusami Ayyar, J. (l) 

1493. Partition between brothers. --TJu‘ simplest case of partition is 
that hy the father amomf his sons, or hy the sons among themselves. In each 
case all share equally, the archaic law as to the gietiter share the eldest son 
on the ground of primogeniture being now obsolete. It is declared in the texts 
and has been so held in several cases. (2) The father has no right to make an 
unequal distribution of his anct^stral properly, (^1 whetlier moveable or 
immoveable. It may be tliat in sottk^ localities or families the' anc ient custom 
of the right of primogeniture called Jctkasi haq still lingc'rs. In otk' case it 
was pleaded but the court lield the c'ustom not provexi^^) 

1494. Now suppose that bed’oro the partition some of the brothers were' 
dead. If they h^ft no issue' thentlu'ir shares would naturally devolve on tlie 
"*5flier co-parceners by survivorship. But if they died h'aving issiu' the latter 
wo^ild the same sh in^ wliich Lheir fatlu ‘r or grandfaLlier would have takc'ii 
if he were alivee In short du'y do not kile- per capita but per stirpes. 

But if in the sanv* ras ' the' family was sulqect to the Dayabhag law, then 
the de,ceas'd breather’s share would I) * taken l)y his heir, devis^-t* or assignee. 

1495. In a Mitakshara family th-' share of tlie eleceasc'd is net aflected hy 
his death if he left a male issue. “ 'khe rule' is d'‘signed to ensure' equality of 
partition in cases of vested interests held in eaiqiana'iiary, and to carryout 
in those cas''S the i^rinchple that those who have' capaeaty to cemfe'r 
eejual spiritual benefits on lh<' common ancestor ought to take' equal 
share's. In its’simphst form, a joint family consists of a fatiier and his 
sons, and it obtains a furtlier develoixani'iil by e'acli se>n becoming a lather, 
and by each of the male' desce'udants of that son having mah' issue in his 
turn. When, tiie'iefore a jf>ini family in an advanced oi de'velopeme*ni 
is broken up by parliliem, re'gard is lud to the' sncc^s^^ivo vested interests 
of eacli branch; and on the (livisie)n by tlie stock at e^ach stage', a new branedi 
intervenes, s-'ciire s equal share's te) those who \\(*re the se)ns ol the same faihei 
and had capacity If) e'onfe'i an eejual amount of spiritual l^euefU ui)on him. h)) 
If for instance A and avo brenhers. have each two and 

three sons f’ and Jh and K. P' and G, the fact wliethcr (’ and j 

D sejiarate from iheir fatlu'r .1 and uncle G or whether A. (' | 

and D separate fre>m 1) and his seats would make no difference A B 

in the allotment, if at the time of partition e'ithei oi both the .J I 

brothers die, since tlie share of e^acIi brancli is a nunety and ^ ^ 

it must be distributed ame)ngst the smis ol .1 and H with 

the result that while? the two sons eit A will e'ae'h get one- 

feturth, the three sons of G will only get 2/S each. If /> dic'd and with him 

(1) Monjanatha v. Namyam, 6 M. 362 (£64. 1 D (O.S ) 58 ; Tnliwar Sinqh Pnhlwnn 
866). To the aame effect Bhimnl Da^ift v Singh B.S.IC 40'3: 6l D B.) 974; J.ahsh, 
Chmm Lfd, 2C. 379; Baj Narain \ JleernlnL nuin \. Bamohmulrn 1 S, 661. 

6 0. 142 h<(kshmfiu\ . fimtichandrrt, 1 J5.661 (6Gi)) 

(2) Mit 14i-6; 1 iii 1-7: Dayabhag iii 2 UG, contrei. Sudan nnd lionomahe, 1 Marsh 317 

27 ; Mayukh IV IV- 11 -T/ : Smriti Chandrika (320) dissented from in Sudanund v, Soorico, 
ii ii-2; li iii-16-24; Dayakram Sangrah VII 13 11 W K 416 

ViriiDiUoday ii-l-ll-14;Madau KatnaPradsp {A) LakshmanwPdm'handro I (5B1) 
cited in TaHvmr Smgk v. Phnhoun Singh, 3 U, (5) Shco Buksh v. PntUh Singh, (Heirs of) 
S.R. 402; 6 I D. (O.B) 374 F.N. (a) ib. p. 976. 2 B.S.R. 340, 6 I D. (O.S.) hi6. 

Bhyroochund w, liussoomume, I B.S.R.36;6 (6) Per Muttusaue Ayyar, 3, in Yhanga- 

1 D, /Q.S )27; Neelkauntv, Mune> ib, p 77 ; 6 v. Hama, 6 ]\I. 368 (864). 

Q. H. C.— 63 
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two oC !iis llireo sons, then the survivor will ^et a moiety of his own branch, but 
if B and lus three sons were then alive then they will all get tlie same moiety. 
This is division per stripes^ that is a division according to the stocks. If 
atter living separate from A, B wishes to effecl a partition amongst his three 
sons. /?, F and (r each of them will receive a fourth of the lialf allotted toBs 
branch, /.c., 1/8 p ^r head. 'Phis is division per cnpHa, i.c,, according to the 
number of the sons, the father being entitled to receive one equal share for 
himself. 

1496. The same rule will ('xtend to the sons and grandsons and great 
grandsons of K, F and (t. Hut since that is the limit of co-parcenary right, if a 
person dies leaving him surviving his only grt'at -great-grandson, the latter 
will take no interest in his ancestor’s interest which will pass to his collaterals 
by survivorship. 

1497. Such a rase may be imagiiu'd 
in tlie following illustration. A dies leaving 
a son B, two grandsons F and fV, and a 
great great-grandson 0. Here uT.s* four sons 
constitute four different branches repre- 
sented by their descendants but still /t’.s* 
branch takes nothing, since O being moie 
than three degrees remote from tlie eommoii 
ancestor is not liis coparcener and tlierefoie /.’’.<? 1/1 share in /J’.s e'‘ate 
passes to C and 7), the two latter l)eing represented by their descenutats. 
A' if estate would then he divided into thrive parts ^rd being taken by />, ;^rd by 
F, and G, T,e, ird each by F and (r and the remaining thiref l)y J, K, L and 
il/, (i.e., l/12th by each). That is to say while each branch lakes per stirpes the 
individuals of eacli branch take per capita. 

Now in the sime case if the jvartition were made wliih' (' and 1) wiTe l)oth 
alive then C and Ds shire woiikl ha\’e been tlif‘ same, but on a fourth division 
inter se the shares of their descimdants would have ix'en ('orrespondingiy 
reduced. 

1498. After-born son — Again siipi)ose in ilu* last ras- that A had made 
a division amongst his two sons B, and C, and 1) was born after the partition, 
what is then T) s share ? Il is now settled that he can receive nothing from his 
separate:! brothers B and (J (^1 if his father had received a share ; but if he had 
reserved nothing for himself then /) can claim a ri'partition from his elder 
brothers B and F in which cas'* thisr shares are liable to reduction as pre- 
viously stated. 

1499. Since (‘ach fatlier becomes th(‘ head of his own branch it follows that 
there may be branclu's and sub-branches and wlhle a person may taktJ per 
stirpes in ndation to Ids own ascimdanls, he may take per capita^ in relation to 
the members of his own branch. 


A 


B (’W) i){d) 

I 1 

R (d) 

1 H id) 

1 

1 id) 

G 1 

r 

1 1 i 1 

N id) 

J K k L\l 

i 

u 


(t) Mit. 1 V-2 , Pra]fiarain\ . Heeralal, 6 

0 . 

(2) ^rmpai v. Oopal Ran, 23 B. 636. 

(3) Krishna v. Sami, 9 M. 64 ; Chengama 


V. Munisami, 20 M. 76; Bishenchand v. 
Asmnida 6 A. 660 P.O ; Oanpat v. Oopa^ Rao, 
(272) Shivajiran v. Vnmntrao, 88 B, 267 
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1500. Such a case is imagiii(‘d in tli(‘ next illuslratioji. 
tlie co-parceiK'rs are desiruiis of et!(*cting a gent ral 

partition of th(^ estate of A, Now since A left two 

sons B and C liis estate is divisible into two moie- 
ties one moiety falling to each branch. Then out | 
of B's moiety his sons and grandsons will each 
receive 1/4 of 1/2:= Ath. And as to ('’s branch his I 
three sons will each take 'pcr stirpes, :\rd of 1/2— j. 

which will again be subdivided amongst 
their sons, // and K caking l/12th (‘aoli while I\ 
two sons will each receive Ird of /.th— 1 18th and 
J’.s sons, each l/4Lh of Hh—l/^lth. 


Here supposieall 
A(d) 



I I 

H 1 


' i I 

G K I 

r. u 1 n 


1501. it may iiow^ever be tliat some ol the members prefer to continue 
to be joint winh’ llie rest desin* to separate. In that case division follows the 
sam(‘ principle. That is to say. an imaginaiy partition oi ull tlu numbers is 
made and the share oi t'ach co-parcenei asc('rlainecl and the slians of those 
claiming iiarlilion are sepaiat(d from those continuing to rtmain joint. 


1602. Such a case ar()S(‘ in Madras wlnae die court had to decide 
ui)on the following tnu'. 


In 1867 twu) of f ’.s sons (say (i and 11} the two sons ol A il\ and L) and 


M the son of F sued the rest for partition, 
h'or the purpose of that suit the property 
w'as divided into twelve sliares. Of the six 
shares due to .T.s branch, three w’ete allotted 
to G and// and two to M, The remaining 
5 shares were enjoyed in common by the 
rest of the family (\ I and J who remained 
in union. 



h id) 
1 


Bid) 

I 


D.rf) 

I 

J 





k 


L^l 


In 1872 ( died. In I. S/9 / sued J !<) reco\'^er liis share of the family 
property claiming three-fifths of the wiiole. Tiie subordinate judge had aw^ard- 
him only a moiety on the ground that tlie present state of the family alone 
w'HS to lie considered in a.scertaining the sliares. But the High Court lield 
that I was entitled to the S/Stlis he Jiad claimed, since the rule that as between 
different branches division sliould be per stirpes, and as betw^een sons of the 
same father per capita applied only to cases of general partition, and had no 
application to partial partition. Where a joint family in an advanced state of 
development is broken up by partition, regard must be had to the successi\'e 
vested interests of each branch, and in order to secure equality of shares 
division stirpes at eacli stage when a new" brancli intervenes, is necessary. 
In other words, in such a state of family the members held their sliares in <juctsi“ 
severalty, so that on the death of /alone succeeded to liis fathers sliare to 
the exclusion of J whose interest was not enlarged by reason of his jointness 
w4tb J. 


(1) Manjanoiha v. Naroyaita, 6 M. 302. 
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1-s^O. (1) vScparation may be proved by any declaration, 

, act or conduct of a party entitled to partition 

Proof of separation. ^ i • • i i • • x 

showiiii; an intenlion inconsistent with joint- 
ness. 

(3) In [larticulir and without prejndic:e to the i^^enerality 
of the f()re^oin,i4 rule seiiar.ition any be presumed from the 
followinj; facts: — 

{ii) Cesser oi eonunensahly and |oml worshi[>. 

(/)) SepaiMle. eiiioyiuent ol portions of the property, 
or of their income. 

(( ) Division of income. 

((/) Aj^reement to divide the income in deliuite shares, 
(e) Separate delinement of shares. 

(/) Separate transactions of the co-[>arceners between 
themselves with others. 


(.')) An act of a strani^ei such as attachment and sah.' of a 
co-parcenary interest does not siiriice to c'tieet separation. 

(4) Conversion of any co-pareener to an alien faith such as 
Christianity (jr Maliomcdanisin has the elfect of separating 
/^AS() fcicio the convert from the co-parccnary. 


Synopsis. 


(Ij Proof of >icpii ru halt (1503). 
f2j Aiirccnieiii to hold shores sepn- 
ratcly Q503;. 

f3j Intenlion, the test of partition 
fl505;. 

(4j Cesser of conitnensdlily (I507j. 

(5) Cesser of joint worship Q508- 

1510;. 

(6) Relationship of parties (151 Ij. 

(7) Duration of separate lioiuq, 

etc. (1511). 

(8; Sepafate enjoyment (1513). 

(9) Appropriation of protits (1514). 
(lO; Agreement to divide (1515;. 


(11; Dcnnenient o/ .s7/a/V« (1516*1517;. 
(12; Independent dealings (1518;. 

(13) Hlrongefs seizure ineffectual 
(1519). 

(14; Purchase in individual names 
^ (1520;. 

(15; Conversion of co'parcencr to 
alien faith (1522;. 

(16) Intention not effective to create 

srorronce, unless uneijui vocally 
expressed (1524). 

(17) Exclusion of co-parcener (l525j. 
(18j PJvidcucoi (if exclusion (1526- 

1527;. 

iilreacly b(Kin slated before llian an iin-* 


1503. Analogous Law.-~lt lias 

equivocal expression of an intenlion to seq)arate may amount to partition. (^) 
111 Ihax conneytiem cases have been cited illustrative of tlie rule, stated in 
clause (Ij. “The true test of partition of the property, according to Hindu 
Law if>tii(* intention of the family to become separate owners.” (‘2) If the parties 


(1) S. 129. 


(2) Bam Berbiiad v. Lahhpaii, 80 C. 281 (250) p, 0. 
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intended to separate but in fact continued to live joint it will l)e a legal sc'para- 
tion. Sucli was the case of tlie four joint sharers who drew ui) a deed by which 
each was declared as entitled to one-fourth share (jf the profits of a business 
and that eacli would tlienceforward contribute on(‘-fourth to Die payment of the 
land revenue which each was to possess to the exUuit of his share*, and it was 
lield that though tiu‘ co-sliarers continued to jointly carry on tlie business tlie 
execution of the d^^ed defining their shar(‘s had <‘lT(‘ctetl a legal partition. 
'The (piestion in such cas' S is mu; of ('onstruction. What \vas the int(‘nlion of 
those who submitt(‘d Lo thi^ agieeinent. 1 )id it nu'icly alter tlu^ mode of 
enjoyment for con\'<‘ni(‘nce of m.inagem<‘nt or was it intended to sev('r the status. 
Not only tin* deed hut Dk* siiriounding circaimstanccs should he taki'ii into con* 
sideralion. If for instanc'*, tlu'ie was u<» immediate necessity for the dei'd, but 
nevertheless the parties chos** to dehne tlit‘ir lights it would be strong pnma 
/uetc’ evidence to hold tlie undivid(‘d shares as the separate property of each 
co-parcener. The fath-r possesses an absolute rigid to make a partition 
during his life and Du* partition so made* binds liis sons not Ixcause the sons 
are consenting parties to it hut h' cause it is the result of a pow’(‘r conferred on 
him, though sulijecd to c<‘i tain restrictions in tin* interests of Ins family. A 
documein which puri)orted to be a pan'hhat (deial of partition) made by a father, 
by which he r(‘Scr\ed a share to himself and said: Then* shall hereafter exist 
between you (sons of tlie firt^t wife on the one side and those* of tJie second on 
the other) only a connection of fri(‘ndsliip ami no connection whate^'el in 
r(*spect of property,” it w^as held lo b(* both in foim and substance a partition 
effected by Die fathm" in the exercis'* of his power, though made in his last 
illness. In another case the fatlu r had three sons, one son hy his first wife, 
two sons by his second \v\U\ He (‘xt'cuexl a will l>y wind} he authorized lus 
executors to effect a partition among his sons when tlie eldest of them attained 
theage of majority. The cNcciitors did so as diri'Ctcd. ITopertics were divided 
into the shares, one of wliicli was allolletl to the i*ldest sun. ancl tlie iwo sliares 
to the other tw-o sons. 'Hu* words used in the deed were that if any pioperty 
had been left undivided, u would be divided inlo tliree shai<‘s by the three 
parties, and in future the tiarnes shall ]ia\(* no connection in respect of pro- 
perly except relationship liy blood.” It was held lliat tiu'se words effected a 
severance in interest as lH*tween ilie sons of the seeond wife* also, though their 
property was ke[)t Logellu-r wiihoiii anydi\ision. A similar case went up to 
the Privy Council and was decided on the following facts: 1 he family tree 
was as given below : — 

Fj and /^"predeceased C wlio dud in 1882 leav- A 

ing the grandsons //, /, D, wlio were all minors. In - - -- ^ 

1883 the minors // and J applied for a ceiTifi- ^ 

cate to collect the debts of C alleging lliat i who I | 

was of full age w^as about to wasp* Du* estate oJ 1 1 I 

the minors. C opposed this application on the ^ P 

ground that the family was jonrl. A couple of ^ ' 

months later a petition was filed alleging that tlie j j 

parties liad arrived at a coniiiromise to wdiieii C, ] and J weu* all parlies 
A four-annas share w^as given to (i and out of the remaining twelvt* annas, three 

(1) Maluibeer v. Kimdun, H W. K. Ii6 Meirnh Lai, ^ 

Skl&rzned () A. Voorga \. Kundon. (8) Knudasavii, \ , J)oraistuivti., 2M 847, 

541 \V. R 214 P, C. {i) KumnlovibrU v Krishnahi^viy, (1911) 

(2) Doerga Pershad \. luindtiUi 21 W. R. M.W. N. 310: 10 l.C. 8H6. ‘ 

5414 P.C. To tho flam© effect KuVpvnath\. 
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annas had l)ec:ii allotted toi, a three ‘annas to J and six annas to //. The agree- 
ment added : ‘‘ Now all the parlies are at liberty to have tlieir respective names 
registered in tlie collectorate jouitly or separately and to ludd possession of the 
properties according to tlieir respective proportionate shares. Each party shall 
have in future no claim of any kind whatever on tlie ground of the shares 
being more or less . . , Every one of us lias, by virtue of this deed, tlie power 
either to continue to li\'e together as members of the joint family as before, 
or to seiiarate his own business none of us having any objection thereto. 
The District Judge issued a certificate to all the four cousins to collect 

debts due to the estate of (' and F. After the agreement G separated, but 77, 
I and J continued to live together and collected their income and 
enjoyed tlieir property in all external respects in the sai te manner 

as befuie tlu* ('xecution of the agreement. H died in 1886 and 7 in the 

following year — when the plaintiff who held a mortgage from C, executed 
in 1869, sued J and the widows of If and / and olitained a decree. But on 
appeal by J it was held that that the mortgag<.‘ was not proved against liim. 
He then sued the mortgagee and the widows of II and 7 for recovery iif this 
property to wliicli he claimed to succeed liy survivorshiii alleging his joinlness 
with If and 7. The High Court rejected it holding that the agrei'ment had 
effected a severance J ladied upon tho last clause in the agieemeiit giving the 
cousins an option 1( continue joint as to which tlie Privy Council replied: 

‘ They miglit elect either to have partition of tlrsr shares by metes and bounds, 
or to continue to li\'e together and enjoy their j)roi)erty in common as before. 

Whetbei they did one or tlu‘ other would affect tlii^ mode of enjoyment, but nut 

the tenure of the property or their inter^'st iii it.” 

1504 . 'riieir Lordships then ad\ cried to tlu' fact of tlie co-parceners’ 
minority at the time and addc'dthat it too was no impediment to a partition. B) 
The father executed a d(3cument wliich he called a will whereby lie allotted 
certain shares of the joint propeity to his son keeping no share for himself. He, 
however, add^d that if he found the sons misnuuraging the property he would 
cancel liis deed to make a family arrangement which ojierated from its date. 
There \vas nothing in the deed thougli U was called a will to jiostpone its oi)era« 
lion and then the threat to cancel the sliaves w^as inoperative being in terrorem 
and did not suffice to prevent the partition operating in preaenii. L') 

1505 . 1 his vi(wv accords with that taken in numerous eases in this country 
and by the Privy Council. Tlie underlying principle of all these is that if tliere 
is an intention to separate', separation may be effected by any overt act, even 
ci declaration or a paper partition, without any change in the mode of living or 
a division by metes and bounds. On tlie other hand, there may be a div^ision by 
metes and bound and no intention to separate J such division though it may be 
evidence of a family arrangement falls short of a partition. So again a mere 
declaration to the effect that a certain member is the owner of a particular 
share, not accompanied by an intention to sej^arate would not constitute a 
separation of the joint property.(8) 

1506 . Ihe question then arises Iiowms such an intention to be proved. It is 
cl6*ai that where there is a document, tlie question of intention is one of construc- 
tion which may be supported by the (‘vidence of surrounding circumstances and 

/,.1V Narain, so C. ns {2} Brijraj v. Shendan, 35 A. 837 (862) 

P. 0.: To the same effect P. (j. 

Penhad s Lakhpatb, SO Q ‘2Sl P . C.\ Roghn ( 3 ) lloolnsh Kooer v. Kua^vc Pruifliaii 7 
bvr bingh v. Moti, 36 A. 41 P.C. 0. 363 . 
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conduct. But if th(' intention is clc^ar no evidence of conduct is even admis- 
sible. Moreover sucli evidence is only relevant when' the de(‘d stau s tliat some- 
tbin'4 remains to be done as wliere it contemplates, th(‘ mutation of names, 
the chan^;fe of names of the diffenmt sliops or other conseejuential ac:ts which 
the parties treat as essential to complete a partition. 

Apart however from deeds, separation may be inferr('d from acts and con- 
duct enumerated in clause (2), 

1507. Odsser of commensality. — -Of these, ilie cesser of commensality 

and joint worslii]) is im|)ortant. As the Priv^y Council 
2 (a)- said; Cesser of commensality is an element whicli may 

propel iy lx? considered in determining the qiu'Stion 
whether there was partition of joint family property, but it is not conclu- 
sive.” Tlie evidentiary value ot cesser of commensality must naturally 
depend upon the previous mode of life and occupation of the joint family. 
In a family possessinjj;^ piopertics within a limited aiea commensality 
is the rule and cesser an exception. But m a family witli numerous 
members or with scatteied possessions it is usual for different members K; 
assume mana.^cment of different paicels of land which necessitates the 
cesser of commensilny. When a family is lar^e. and is scattered alnnit in 
different plac'es, it is natural that seveial memIxTS of the family should remain 
in possession of separate portions of the property for the sake of convenieuc(‘. 
Mere separate maua^c‘nu‘rit cannot K’ve rise to tlu' presumption that the 
family was divided. 12) So in tin* trading firms not only is tliere such cesser, 
but liranch firms carry on indeiiendeut iransactifuts lo all outward appearan- 
ces and the several brani lies are even mutually accountable to one another. 
But they remain still joint, as tlu>re is no intention to separate. Whether the 
cesser was or was not diu* to seiiaration must ilien depend upon tlie circum- 
stances of eacli case. K\en m non-trading families such differences are 
attributable to the inconipatiliihty of temaU' Unniieraments. In any case 
separation cannot be inferred from the mere fact that various members of the 
family were li\'ing in sepaiatc' houses all of which belonged to tlie family. (3) 

1508 . The cesser of joint worship follows tlie cessei of ('omnumsality. In 

Cesser of joint ^oisoplustieatrd t)rl]iodo\ families joint woislnpis yet 

worship. uii index of jointness, though such families are fast 

disap] x'anng \vith the advance of wesiern education, the 
r(*sult of whicli however is to loosen tlu‘ lit* of jointuess boili in commensality 
and in estate. 

1509. In an orthodox household tlie family deity is worshipped by ail 
members of a joint family. Even if tliey sei>arate ia mess and residence some 
arrangement is agreed upon for the joint worsliiji of tiu* lumsehold gods. Hut 
wliere this is not possible it must be r('garded as ycl anotlier circninstanci' m 
favour of the di.srui)tif)ixaif joinlness. 

1510. Such was llu' i ase of two brothers, liy name Ciannu and Lalji wlio 
first separated in mess owing to quarrels betw'een tlii'ir wivtcs and them gradually 

(1) An'inidee v. KhedoolnM , 14 M. I A followed in Mutari v. Mukufid, 16 B. 20l 
412; (fmesh DuU v. Jewach Thakurain, 81 C. (204). 

202 (269) P. 0.; Jivuba/i v. Kiishnaji, 6 Bom, (8) Sital Prasad v Bansidharr (18J;iii) 

L.K. 851 (856): Snraj Norniii, v. Iqtal Narain, A.W.N. lt)8. 

85 A. 80 P, C. (4) (hnnu v. Bhogwaii, 3 1.0 (C) 284 (28$). 

(2) QJuibkila V. Jadahai, 8 B.H O.E. 87 
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drifted away from eadi otlier till they became se^parate in mess, residence and 
business. On liis separation from liis brother, Lalji acciuired a house-site in 
e\cliani<e for liis land and built thereon a house of his own, uixm wliich the 
court S lid : ‘‘ l"his separate' aeqni^ilion of land for a house in lieu of a specific 

portion of the piternal land is an indication of an intention on the part of 
Lalji to separate himself and his family from his brother (lannu and the paternal 
house.’’ (1) Lalji got his name separately recorded in the land records and began 
to make separatej collections of his revenue, all of which facts strengthened the 
presumption in favour of separation which the court held jiroved by the conduct 
of tlie parties. 

1511 But another material element in considering the evidentiary 
v<iliie of such (vsscr is the relationship of the parties and 
Relationship and the duration of their separation in mess and worship. 

time material. As West, J., said : ‘‘It is a recogni;^ed principle that, 

wlu'U a Hindu family has once ireen proved to have been 
joint, ic lies on th.ose who ass'-rt a subs'-quent separati<m to prove it. 'I'he state 
of things shown to liave existial is presumed to have continued, until the 
contrary b ' shown. But it is not inconsistent with this doctrine and is indeed, 
o):)vious that as the course of natun* itself I'lrings jibout inevitable changes 
in a family, tlie presumption is one which grows wcvalcer at (^ach stage of 
descent from the cfjmmon anr eslor. Brothers art' fr)r the most i>art united ; 
second cousins ai(' gt'uerally s^'iiarated. After a ('()nsideral)le lapse of time, 
testimony of t*'.e iirecis ' t(u ms on which a pari i lion was effected and of the 
precise time at whicfi it was made, will, in most cases he wanting. Tlie 
presumption that the old siati^ ot lliings continuetl, is at some point met by the 
presumption that the present state of things had a legal (Origin, and it cannot 
be said that tlv' Hindu Law, in the form in which it has come down to this 
generation, looks on all separation of families willi disfavour. Many sages 
point complaouitly to lli'' increase of offerings that attends tlie separate 
performance of family la'ligious ceremoniis and pressure of modern circum- 
stance tends sti'adily towards disuipliou. Theie may be a separation gradually 
effected l)y tacit agreement, as widl as one by (express contract. Where, 
therefore, we find descendants in two lines in the fourth, liftli and sixth 
degree, friim a common ancesair the presumption in favour of continued union 
betwt*en the two branches tliough it has not altogether vanished, has become 
but a slender one. If it is met i)y proof of long continued exclusive i)OSsession 
of parcels of the original family estate, of independent dealings with the parcels 
in its own possession by each branch, of a total se[)aration in food and resi- 
dence, it cannot in general prevail against the inference which such facts 
suggest. It would be unrtias enable that it should. In this case the plaintiff 
who was beyond the fourth degree was found to liave lived separate for 50 years 
from the defendant who was witliin the fourth degree of ihe ca^mmon ancestor. 
They had enjoyed no portion of the family property in common during this 
time. The court held these facts to rebut the presumption of jointness and dis- 
missed the plaintiff’s suit for partidon. The same view was taken in another 
case in whicli it was found that the sevcial brandies of the family had been 
living separate for 40 or 50 years and either enjoying for that long period 
separate and distinct portions of tlu* family property, or portions of the pro- 
perty in regular rotation, that they dealt with the separate portions in every 

'(t) Gannu v. Bhngwati, 3 I. C. (0 ) 234) Fulton 182. 

(238). (3) Moro v. GamsK 10 B.H.C.R. m (iU). 

(2) Doe d- Gulchunder v, Tarachurn, 1 
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respect as their own property and, lastly, that in tlie survey records the lands 
were entered in the names of the sev^eral brandies in respect of their one-sixth 
shares. This evidence as to the mode of enjoyment by the several branches 
of the family during so long a period was held to establish a tacit agreement 
of enjoyment according to their shares, and bringing the case within the 
principle of Appovier’s case, So in another case it was laid down that the 
acts of different members of a family in allowing separate portions of the 
banks of a tank to be held s(*verally for so long time that no one could 
tell when such possession began, constitut«xl a separation of the lands which 
could not be disturbed at the instance of one memlier, without proof that lie had 
jointly or otherwise held possession of the land in cjiu^stion within 1-^years. W 

1512. An agreement between co-pan eners chat their iiroperty was to be 
divided and that thenceforward they were to maintain separate .accounts and 
not accountai>le for the profits and losses of each other is in itself a complete 
partition, 

1613. Separate enjoyment. — Long continued separation in mess and 
worshjp can seldom exist without separation in enjoyment 
of property or income. In order to show separa- 
tion it may not be necessary to prove a formal partition 
for it may be that a formal partition was n(‘ver made, and if made it 
cannot be proved. In such case the only means of [iroving partition is 
by proof separatt' (‘iijoyment for a sufficiently long time so so as to 
rebut the presumption of joiutness. So where the parties were found to 
have be“n in possession of separate lands, enjoying their produce or collecting 
thdr rents the court felt justified in presuming a separation, Sucli presump- 
tion will gain in strength if the person in possession has no riglit to it, as for 
instance, slu‘ was a female who could only he suffered in possession if there was 
a separation or where members realize th<Mr (fuota of rent from the same 
property. (6) In such and similar cases separate ripiiropriation would he very good 
evidence of a tacit agreement amongst the members to hold tlieir property 
according to their separate sliaies. (7) So where four co-parceiuTS entere^d into 
an agremient lo lKi\e their shaies separately recorded in the Collector s 
registers and to divide the income of t^eir banking business in equal shares 
which was done tin* court held it lo amount to a clear partition and this view 
was on appeal affirmed by the Privy Council. (3) Wht^ie the parti^'s exercised 
ownership over the property in certain defined shares of wiiicli the collections 
and management were separate th(’ court held tlie joint tenancy severed though 
not immediately followed by a de facto actual divi^^ion of the subject- 
matter.! 9) 

The presumption arising from sejxirate enjoyment would be considerably 
strengthened if it is found that one of the parties in possession of liis lot had 
consiier^tbly improved it tir had aljeniited it to other members of tlie family or 
to a stranger, 

(1) vlpiKJvwr V, 11 M I. A 75(90) R 287. 

followed m Mnrari Mukund , 16 B. 201 (7) Cheyt Narain \. Bumrarcc, *28 W. R. 

(204, 206) 896(997). 

(2) Surbessur v. Oossain Dass, 17 W R. (8) Mahobeer v Ktnidun, 8 W. R. 117 

210. affirmed 0 A. Domia Pershad v. Kundun, 

(8) Vmatornfogam v. Palanarayann, 28 21 W. R. 214 P. C. 

I.O. (M) 908. (9) Mohroo v. i-iunfioo, 8 W R. 386. 

.. (4) Adi Deo v. Dukharm, 6 A. 582 (641;. (10) Anand Kishore \ Daiji, 2l O.L J 2u6 ; 

(6) Narayana v. Krishna^ 8 M 214 (218). 28 I. C. 680. « 

(6) Knlika Sal^y v. Gouree Simkur, 12 W. 

a. H. C.—64 
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1314 Appropriation of profits. — S(‘i)ar.Tte appropriation of profits is 
trooil es idence of a tacit agreement aniont?st tlic rneniliers 
Cl, 2 (c). to hold their property according to their separate shares. 

So wliere members of a family were shown to collect their 
quota of rent separately, it was held to he good proof of separation 2) being the 
very reverse of a common chest which is the one index of a normal joint 
familv Where it i^^ found as a lact tliat the colleetions and management 

are sejiarate, only two inferences are P"'^sible either that there had been a 

seoarationor that il ^^as an arrangement tor convenience of management. The 
iSter would be presumed if the piofits received by different members were 
uneoual and th.ere was a blending of the funds at times. But if the Profits 
were in set order and received by members without ™ilual accountability it 
would be treated as a prinut facie case of separation. 1^) 


1515. 

Cl (2) (d). 


Agreement to divide. — It lias already been stated before that an 
agreement to divide' has the effect of partition. Such 
agrc'cmeut may by express or iiiiplied. hen it is^express 
the (iiiestioii is one of construction. When implied, 'It is 

one for inference from the proved and admitted farts and circumstances of 

each case The (juestion whether a mere agreement to divide operates as 
partition was first scctled in Api-ovier’s case W iu accordance with the current 
h existin-^ decisions (G) and lias been since followed in numerous cases. 1’) I he 
contrary faid down in some cases can no longer he maintained. 


1516 'file defmement of shares, if nnexiilained, would he evidence of 
partition ir will he strong if it is followed up by 

Cj 2 (c) emues'of se^pWte interests in the revenue records. (W) 

The rule was thus stated in .\i)i)ovier s case : But 

when the members of the undivided family a^ree among themselves with 
regard to particulai jiroiierly that it shall thencefoith be the subject of ownei- 
ship in certain defined shares, thin the character of undivided property and 
joint enjoyment is taken away from the subject-matter so agreed to he dealt 


(1) Chent Narmn r. Bunwaree 23 W E 

396; Mnhroo v OliunsDO 9 W K US-'i t t!mj}w 
bmuind'v. Sndhti Ohiirn i C. i2!i. Murnn n. 
Muli/viifl 1G 15. 201. 10 w 

( 2 ) Kalika Snluiy y ( loiirce S,inl;vr, U 'N . 
H 35^7 

(3^ V lidmct Huhba^ 8 W. K IP 

C.; Mahabeer v Knndnn. 8 W.R. 110 (120) 

(4) Adi V Dulihnmn, 6 A 532. 

(5 Appevier v. nemm, (1866) 11 M. I A 75 

(6) Proirn Kissen v. Ham Hundoree, (1B42) 
Fulton 110 , Jhilakee v Indurpuitce, 3 W. R. 
41 : Bmlamoo v. Wmver Siiu/h, 5 W R. 78 ; 
Mahabeerv. Kvudun,^^ W. R 115 (.JackHon, J. 
duMante) affirmed. 0. A IJoorjo. Pershad s 
Kundvn, 21 W. R 2U (held that Jackson, J 

doubt was unjustified.) o w t? on?- 

(7) Kulpoiiath V. Mewrh Lah, K W.B. dOJ, 
Dchee Pershtd v. Vhnol Koerce, 12 W. R: 510 ; 
Bilcramjeetv Phoolhas, W R 340 (8p); 
Surnneni v Suranmi, 3 B. L. R n i - U 
DoorgaPmhnd v Kundim^Vf B 214 P. 
C.; Jog Narain v CUrish CUundfr 4 C. 484 P, 
0. : Radmhanumli v Sadhu Churn, 4 C. 42.> ; 
Madho y . Mehrhan, l3 C. 367 P.C ; Budha 


Mol V Hhagv'fin 18 C 302 P. C. ; 

Pmu Per shad v Lnlhpati, 30 C 231 P. C. 
Halkishen \ Pam Narnin 30 G. 788 P.C. Par- 
bfd% V. Nounihal Suufh 31 C. 412 P. C ; Girja 
Bai V Sadoshlv 43 C 1031 P. C , Jlanjit Singh 
V < I ujroj L. R. 1 I. A 9 ; Kandasmni v. 
Dorasnmi 2 I\I. 817 , Komnlavibal \ . Krishna 
mamy (1911) M. W N 310 ; 10 I. C. 385 ; 
Adi V Dhuharan 5 A 532 ; lictmlal v. Debi 
Dat 10 A 490 Chidambaram v. Nachiar 2 M. 
83 P. C. Ananta v Damodkar 13 B. 25, llama' 
dhuri V Bishcphar^ 37 I. C (0) 111. 

( 8 ) Sheodyal \ Judotnath 9 W R. 61, but see 
it explained by Wilson, J in Tej Prota^y. 
Champa 12 C 96 ; PhuLjhari {In re) 17 W. R. 
102, Ambxkay Sukhmani 1 A. 437; Bohajiv. 
Kashi Bai 4 B.167; Sakharam v. Uari 6 B.118 
(decree insufiioient); Sudarsanam v. Narasini’ 
hulu 25 M. 149 (1^0) (mere declaration in- 
sufficient-giving of“ some trifie** necessary). 

(9) liam Pershad v. Lakhpati, 30 C 281 
(263) V.\Uam Singh v. Tursa, 11 CW.N. 
1085 P. C. 

(10) Ram Lai v. Debi Dat 10 A. 490. 

(11) Appovier v. Rama* 11 M.I.A. 76 
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witli and in the estate each member has thenceforth a definite and certain 
share whicli lie may claim tlie right to receiv(‘ and to enjoy in severalty, 
although the property itself lias not become actually severed and divided.” 
So where two brothers Gannu and Lalji who were orginally joint, owing to 
disputes between llieir wives began to drift aw'ay from each other till finally 
they became separate in mess, worship and business. Lalji had built for him- 
self a separate dwx‘1 ling- house on a site acquired by liini. Tie got his name 
separately entered m the land records and commenced to make separate 
realization of his income from winch the court presumed separation. (^1 

1617. Of c<jurst‘, all these facts may be e>\plained away as c(;nsistent 
with continued jointness. As the Privy Council (jbservt'd; “ It w'as contended 
no behalf of the api)ellains in the present suit that, although the decree in 
llie suit of 1868, may ha\(i effected a separation (luod 'rundan and Tukarg 
U left the plaintilfs united inter se: and that this might liave been tlie 
legal effect of the decree is undeniable. Put here again the conduct of the 
parties must be hjoked at, in older to arri\cj at what constitutes 
the true test ol prirtitiou of iiropeity according to Hindu Law^, namely 
the intention of the inembcis of the family to liecome separate owners.’’ 
This may be illustrated by the converse case. One Ikujnath died 
leaving four sons two by each of his tw'o wives, tlis two sons by liis 
junior wife wc'ie minois and slie applud for a certifuaU' for managing tlie 
property of hci minor son. A son by the other wife opposed the application 
on the ground that the family was joint. On tlie deatli of the father the 
names of all the four sons iuid been n'gi^ered with specification of their 
respective shares and it was contended tliawhis coupled with the application ! 
un nunagenumt amouiued to partition. \>ut<lH‘ couit found that the shares 
of the brothers Jiad lo be specified in compliance wutli tiie pro\ isions of tJie ’ 
Land Registration Act and that the apphciAn for management had been made 
under an erroiu’ous impression that sucli apidication w^as maintainable even as 
regards a membei of a joint family. Thert' was them .a division of rights 
without any intention to divide and tlie family w^as therefore held to be 
joint in spite of the definenient of vshares. (3) 

1518. Indopendent dealings.' Indejiendent dealings by a membt'r with 
a stranger, and wdiat is more, with anotlu r membi'r of the 

^ family showang mutual cnalits and debits is a very 

strong index of separation, 

This may however be for the facility of accounting, as in the cas<' of 
banking families with several shops wiio trade with one anothiu* on independ- 
ent footing tliough at the close of the year their profits and losses are 
amalgamated with tliose of the liead shop whicli prepares a consolidated 
balance sheet to indicate the progress of business. It is, licwvever, against 
the rules of co-pa rcerership that the widow' should succt ed to , lier husband. 
Where it is so, and the other co-paiceners have dealings with her 
as the heir of the husband, il raises a strong prnna facie, case of separa- 
tion, The mutual dealings between quondam co-parceners are of course 


(1) Gannu v. magwaii, w }. C. (C) 2B4 101:6 (1088) P. C.; MnnM Itom \ , Govwda. 

(289). (P lo) P R. 128. 26 1. C. 890. 

(2) Bam Penhad v. Lnhhpoti^ no C 2B1 (5) Bum v. Turtle, 17 C W'. N. 

(268) P C. 1086 V. C., ShVi'inulni v Knh ( horn, Id \\\ 

(8) lloolash Kvoei v. Kastee, 7 C. 36U R 199 

(i) Bam Sini}h\. Turasa, 17 C. W. N, 
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far more conclusive than co-paiceners’ dealings with outsiders. But even in 
this case it is evidence whicli must vaiy in degree according to circumstances. 
Suppose for instance that a family banker opens independent accounts with 
diflferent co-parceners wlio deal witii them taking advances and making pay- 
ments independently of each other, it would be evidence that each had a 
separate chest which would destroy one symbol of jointness. So again the 
longer such dealings continue the stionger w^ould lie tlie presumption against 
jointness. Chi tlu' oihei hand, it may be that such dealings are merely resorted 
for convenience and m the int('rest ol the joint family. But this must be 
provf'd. It cannot be; tnesiimed. 

1619. Stranger’s seizure ineffectual — I he last c^u^^ states a lule 
wliich is a n(“C('ssary corollary of the rhktn principle that 
Cl ^3) intt'ntion is the sole test of partition. \Vh(‘re tlierefore, 

tlu're is no intention to separate, an act of the stranger 
in seizing and stdhng the undivided inpTest of a co-paicener in execution of a 
decree against him has not tin* effect of legal partition. (1) I'he case would 
however, be different wliere the co parcener voluntarily sells away 4ns share in 
all the co-parcenary property in which cas-^ the joint tenancy in respect of the 
share alienati'd is put an end to and the aliein^e be-comes a tenant in com- 
mon witli the remaining co-parceners, 

1520. Definement of shares.— Tln‘ (khnement of shaies is sufficient 

!„(,) constitute partition lu'ovided U is made with 
Cl. 2(e). lliat intention. Th(‘ settlement and other Revenue 

Officers^ sometimes allot shares of their own rnotloh to the 
differeiU membeis of the family wiili a \iow to maintain a record of all shares, 
4 f this is., not a voluntary act at the instance of the coparceners it cannot 
" constitute separation. But if the sharers get their separate shares recorded in 
the reveniie papers tlien it would clearly lie evijdence from which - separation 
'^inight be inferred. 1^) But the nuTe mention of shares in the record of rights or 
m the mutation register is not sufficient. But in a case where half-brothers 
claimed a deceased brother's sliare in certain villages and lands against liis 
widow whose names as also those of his half-brothers had been separately re- 
corded in the revenue records, and it was in evidence that the half-brothers had 
executed separate nwtgagt^.s in respect ef llieir respective shares, and they did 
not go into the witness box to explain how these transactions, though separate 
were consistent with jointness, the Privy Council held that their acts were 
only consistent with the hypothesis of separation. 

1521. Purchase in individual names.— it is quite common in joint 
families to make purchases in the name of individual members either for luck 
or in recognition of their co-iiarcenary rights, and at times, it is to be feared, from 
a desire to provide* against the rainy day in case the family debts sliould out- 
grow its assets. In any case that circumstance alone raises no presumption of 


(1) Secretary of State v. Bangnsamy^ 39 
M- 831 (&3i) F. B, overroliDg Be Chinniyan 
2 Weir’s Cr. R. 48 and following Re Uwny, 2 
Weir’s Cr, R. 43. 

(2) Jioandra v. Arwoaclieilmnt 29 M. L. 
J. 816; Chinnu v. KaVmuihUt 85 M. 47 : 
Srinivasa v. Krishnasamy, ll ]\I. L. T. 312 
16 1.0 864. 


(3) Heonec v. Dhurum, 3 N.W P.EJ.O.B. 
108. 

(4) Bam Singh v. Th^rm, 17 O.W.N. 1086 
V. C 

(6) Joivar Dhari v. Nareingh, 1 I. C# 899. 
(6J Bam Singh v. Tkursa, 17 C.W N. 10B6 
P. 6. 
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separation, thoUgJi it is evidence whicli wlien taken witii other facts may suffice 
to establish it. But of itself it is insufficient. 

1622. Conversion to an alien faith.— Jl has already been stated before 

that the conveision of Hindu to another faith such as 
Bralunoisni or Sikliisni has not the effect of casting him 
(jutside the pale of Hinduism (> 295) Nor does the con- 
version of a Hindu to an alien creed deprive him of any right which he pos- 
sessed before his conversion. The rpuistion still remains whether by reason of 
such conversion he to be a member of the co-parcenary. I'he cpiestion 

was considered by the Pri\ y Council who said: What is the position of a 
member of Hindu who lias liecome a convert to ('hristiamty . . . He 

becomes at once sev^Ved from the family, and regavde'd by them as an outcast. 
The lie which bound the family together is s(y far as he is concerned not only 
loosened but dissolved. The oldigations consequent on and connected 
with tlie tie must, it seems to their l.ordships, be dissoUed wiili it. Parcener- 
ship may be put an end to by a sexerance effected by partition ; it must, as 
their Lordships think equally be pul an end to by sewrance which the Hindu 
Law recognizes and creates. Their Lordships, therefore, are of oi>inion, that 
upon the conversuin of a Hindu to Chi Ktianity, tlie Hindu Law ceases to have 
any continuing obligatorx' foice upon the convert. He may renounce the old 
law by which Ip' xv«is bound, as he has lemounced his old religion or, 
if he thinks fit, hv may abide by the old law, notwithstanding he has re- 
nounced the old religion. ’’^2) 

1623. These observations were, however, made in a case in w’liich all 
nieml)ers of the family were ('oinerts to Christianil>. In that cas(‘ it is clear 
that all may lenounce the leligion but continue to prescu vi* lluMr joint status. ^3) 

The case w ould, howxw er, be different, w^Iktc wlhle tlie family remains 
Hindu, only some of its meintiers renounce Hinduism. In ihat case it is possi- 
ble that by common consent of all ihe members the family ma> still continue 
joint, but in the absence of such consent, conveision will be presumed to effect 
a severance. U) 

1624. No separation. — ll is, oi course, obvicius that a mere intention to 
separate cannot hav(' tiu' effect of a separation, unh'ss such intention is 
expressed so as to disclose a uneejuivocal inbuition of separation. This 
is a question of fact d''peiKleiU upon th(‘ circumstances of each case. 
The mere separation from commensality does not as a nec(‘ssary consequence 


(1) Fronkisiien Moihnonnr.ohan^ 10 M.l.A 
408: Uopee Krni v, (hinfja Ptrsavd, ti M.l.A 
68, Luxivton v Muilor b W.H U7 P.U. 
ChteiJui V. Mihcin, 11 M 1 A SOU : Avirit v. 
OaUrif 18 M.l.A 642; ]^ron Nath v. Kashi 
Ntith, (1864) W.K. 169 ; Kisheii v. Jtinovke. 
W R* (F.B) 8 ; Deda v. Toofonee, 3 W.R. 
KiJmoney v. Gunga^ 1 W. R 884; Qopee 

V Bhagwan, 12 W.R. 7; Heera y. Bidyadhur, 
21 W.R. 843: dngodumho v IwhUiee, 28 W.R 
432; Bomphiil v Bfonmram, 8 0 617. Narayan 

V imji, 6 B.180; Cassynthhoy \ .Ahmedbhov, 
12 B. 280 (809): Balaravi v. Ramchandra, 22 
B 922; Subitayya v. ChMmOt 0 M. 477, 


Siihhayya v Smayya, 10 M 261, Gajender 
V, Sordar, is A. 176 

(2) Abraham v. Abtrihom, 9 M. I. A. 195 
(337, 28S). 

(3) Ohasal v. Ghosah ^1 B 25; dissentiQg 
from contra in Tdlis v, Saldhana 10 M 69; 
following (rojapathi v. Gajapathi, 14 W. R, 
(P. C ) 3B,Lopee v. Lopez, 12 C 7C6 (732) 

(4) Ktilada v Haripada^ 40 C. 407 (41H, 
413); Gobind v Ahdvl Qnyyan^ 26 A 646 
(678) reversed O. A. on a* difTeront point 
Karim nddiii \ a (bind » 81 A. 497 P.O; K4'Un 
ndal Gobind, 33 A. 356 P. C. reversing 0. 
A. Gobind v. Khunnilal, 29 A. 487. 
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('fleet a division of tlic' joiiU undivided property, (1) thougli it is a circum- 
stance which pnma fade evid(uic(‘ of si^paration. Ev en a formal division 
between some memlxTs would not operate as separation of the rest inter sc 
unless tliey had intended to sepaiate. By an Luvard the property of a joint 
family consistiuj^ of an uncle and two nephews' was partitioned, one share 
being allotted to the uncle and one to the nephews, l)ut nothing was said as to 
the shares to be taken by the nephews individually nor did tiiey express any 
desire to separate. It was held tliat the partition did not effect any separa- 
tion between tiie neplu'ws inter sc. 1^) A con\erse case Avas that in whicli 
there was a paitUion but the sepaiated nuunber a\ ailed hnnsell of tiie services 
of Ins near agnatic lelations in tlie administiation oi Ins propc'ity and at the 
same lime he gav(' tiiein nuiinlenanee and paid llu' expenses of their marriage 
and other ceremonies all of which lacts were' natural and i)robal)le but could 
not i)ro\ e joinin' ss in estate. Where memlieis ha\e bt'en in joint enjoy- 
/ment of the estate for several geneiations tlu' nu'ie fact that the estate has 
/ never lieen partitioned IS no pi oof of Us impai tiliihty nor can such a i)lea 

! deprive a member of his vested right of ])artition. ("i) 

! 

1525. Limitation. — Closc'ly alin'd to the (|uestion of separation is that of 
C'.xclusion. Though in a normal family tlu^ inissessioii of one is tlu' possession 
of all this inesumiHion cannot be availed of by one against whom exclusion 
is proved. As exclusion for tW(*l\eyeais siirfices to quiet a chum otherw'isc 
good for i)ai tUion, the (juestion w hetln'r S('paration amounted to exclusum 
cannot be ignored, thougli what fact cmni'iis one into the other cannot be 
generally stated in the form of an abstract iiroiiosition. It may, however, be 
premised that there can be no exclusion without denial of co-parcenary right. 

^ Sucli denial may (je express or implied as it the co-parcener should demand 
maintenance and it is refused i or that the co-parcener is (‘xpelled from the 
joint family. Such a plea was taken in a suit for partitiini by the plaintiff 
vvh(;se claim w'as alh'ged to Ix' bar led by time on tlie ground that his father was 
alleged to have been cxrJelled from the family foi his misconduct. Both partic'S 
adduced voluminous evidence which the ITivy Council rejected as (Hjiially 
Aintrustworthy. There remained tin- fact that for live years before tlie suit the 
/plaintiff had reappeared in the village and was recognized as a member of the 
j family, which w^as held to be sufficient to support his claim to partition, kf) 

1526. Where the title is cleat the court is hjath to presume exclusion from 
a mere iion-participation in inoiits of the joint property. The rule of the English 
common law^ that the (‘lUry and ptjssession (ff one of si veral owners having a 
joint title enures for the benefit of all and is tantamount to a iiossession of them 
all has been modified in England by statute (^) but since there is no similar 
statutory nKjdification of the common law^ applicable to this country the 


vl) Sti'iaj Naroin v. L/bol Narain, 36 A 

m r. C. 

(2) iJiiTifo. Dei V Dalmulnnd, 2'.l A. 93 

(3) Deohi S'bfKjh \ Aniqia, 10 C.\V.N.33B 
P.C: IbM.L.J. 109 

(4) Durryao Sinyh v Dari SinyJi, 18 B L 
R. 166 (lOS) P. C. 

(6) Parmmumd v Krishna, 14 (' Ti.J. 183, 
12 1 .( 1.6 

lb) JeoUU V. Lahc Naraijun, 16(j.W.N. 
466 P.C ; 15 1. C. 184. 

(7) Jeolal V. Lohe Narayan 16 C.W N. 


406 P C 15 1 G 184 

(b) Per Wood V C in Tko-tnas Thoveas 
2 K. and J. 79 69 K R. 70, (83) followed 
in Corea, v Appuhamy (1912) A. C. 230 (286). 

(9) 3 and 4 Wm. iV-C-27 S. 12 under 
which the entry of one does no longer vest 
the possession in all. On the contrary the 
stHitule makes the title of such person 
separate from the date of entry Per West, J. 
in JJiuloba. v Krishna, 7 B. 31 (39); Per Lord 
Macnagbteu in Corea v. Appulmny (1912) A. 
C. 230 (236). 
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En^^lish common law rule still obtainr. here, (1) the result being that while in 
England possession is/)rM7m facie exHusivc and adverse, possession here is 
ncv('r so treat(‘d if it can be Iracealde to any lawful tith*. Even as between 
tenants in common the possession ol one is not necessarily adverse to the rest 
unless there is ouster. 


1527. This was setth'd by Privy Council in an aj^peal from Ceylon in 
which a co-parcener had set his possession as adverse to the rest upon which 
the Privy Council observed : ‘MCntering into possession and having a lawful 
title to enter he could not divtist himself of tliat tUle by pretending that he had 
no title at all. llis title must ha\'e enured foi the beneht of his co-pro- 
prietors. . . Tlis possession was in law the possession of his co-owners. It was 
not possible for him to put an end to that poss(*ssion by any secret intention 
in Ins mind. Nothing sliort of ouster oi soiru'thing equivalent to ouster 
could firing about that result. 


„ ^ 14-1- (1) Any person entitled to claim 

Parties to partition i ^ ^ / K 

partilion may sue lor U. 

(2) All persons entitled to a share therein are necessary 
l^irties. 

(3) lint a person in perssession of any property under the 
joint family is not a necessary party. 


fliusiratKms. 

(n) a, /> and 0 are co parconor.^^ f' is their mother who is also entitled to a share A 
wishes to separate from fi and J lie must sue both and impleading his mother J) 0). 

{b) A, Ji and C are co parceners. D the wife of a predeceased bronher is m possession of a 
village given io her out of the family estate in lieu of her maintenance. A sues for a general 
partition J) is not a necessary party as sbo lus no right to a share 


Synopsis. 


(1) 

P titles to a partition (1528). 

'51 

MnripaVjCi of joint family pro- 

(2) 

An sharcr.H to he inipleaiird 


pert \\ not a nercssa rx part if 


(1528-1529). 


H532;. 

( 3 ) 

Necessary parties (1530;. 

(6) 

I.essee, ^ehen a neccssari/ party 

(4j 

U nn.eccssa ry pa rt ics (1531). 


(1533). 


1628. Analogous Law. suits ai<‘ subjt'cl to the modern statu- 

tory [irocediire wliich has abrogated the Hindu proccssual law on the sulqect. 

The rule as to thv^ joinder of parties in partition suits is tiuis stated : 
is a general principU* of law tlial a litigation can m'ver result in an adjudica- 
tion which will bt' binding upon others than the parli(‘S to tlie suit, and their 
privies in blood or in eslalt'. 'Po this general rule proceedings in ran form no 


(1) Per Lord Macnaghton in Corea v 

Appuhamify A 0. 230 (230) a case 

from Ceylon. 

(2) Umujadhar v Parashravti 14 B. 236 , 
nnudhhan v (lotinda, 5 N L H. 41. 

(3) Corea y. Appuhamy, (1912) A C 280 (236) 
followed 'n Paizuddin v. Ueju, 21 C.L J 192; 
Jf^iaemar v Bhagabati, 2l C.LtJ. 38 : .‘55 I C. 


20; Jogendra v Bnladeb, 35 C. 901. Bam. Par 
.son V l\n/ab /buMiti, 36 I.C (A) 100, Alana^ 
V. BamlnJt 37 A. 208 : Asqhar v Akhar 
Hn.sain, 36 I C (C.) 743: Marian v Kadir, 29 
I G (M) 275. 

(4) Ti^rit Bhoosan v Taraprosonno, 4 C 
756 
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exception for in lliose proceedings tlie subject of the litigation is itself a party and 
being itself bound by the result, all interests in it must be likewise Ixnind. A suit 
for partition is sometimes spoken of as a proceeding in rent ; but ordinarily 
it is not such a proceeding, foi the piocess is not serv ed upon the land nor is 
the land a party defendant, nor is the final judgment binding on any of the 
co-tenants who were not brouglit within the iurisdiction of the court by some 
service of process, actual or ('onstructiv'e. It is, tlierefore indispensable that 
all the co-tenants, not uniting in the petition be made parties defendants.” 

So elsewhere it is said: “ A decree for paitition cannot be made, unless all 
persons interested in tlie pr('mises art' made parties to the suit ; and the party 
applying for a {partition of lands must not only have a present estate in the 
premises of winch partition is soiiglU, as a joint tenant or tenant in common, 
but lie must also be actually or ('onstnictively in th(‘ possession of his undivid- 
ed share tn* interest in such i)remises. Because if tl’cre is adverse possession, 
valid and succeeding, the only proper course for the court to pursue is to dis- 
miss the bill as having been prematurely filed.” This necessity for implead- 
ing all persons ('lUitled to a share is (devious, since in a suit for partition by a 
person, his share cannot be ascertained without hearing the other sharers. 
The quantum of tlie plaintiff’s share can only be determined with reference to 
the number of sharers and their respectivi' sliares. (3) 

1529. So llie Privy Council observed: ^Tf any co-sharer applied for a 
partition of a [iroperty, lu* must make tlie other co-sharers defendants, because 
the partition wliich is made in his favoui is a paiiition against liis co-sharers. 
That which gives him a portion of llu' proiierty takes away all right which 
they would otlierwise liave to tluit portion and theiefore it is a dec'ree against 
them and in favour of himself.”(^) 

(.)nly sharers and not all possible claimants should be arrayed in a partition 
suit. instance, in a [lartition l)et\vTen iIh' father and his sons, the sons 

who liave separated from their father hav'e no shares. (^1 "J'hey need not then 
be joined. Tlie persons entith'd to claim jiariition are set out in S. 134. They 
are necessary parlies. So an* th(‘ [lerstins entitled to a share, such as the wife, 
mother or grandmother, the iinmai ric'd sister (*<) enunciated in S. 136. They 
are equally necessary parties. 

Purchasers of undivided shares should also be impleaded. 

But a mere maint<^"nance granu'e is not a necessary or proper parly. 

The case of mortgagees and lessees will be presently considered. 

1530. Necessary parties. — It is a genera! ruk* that all persons interested 
ouglU to be made parlies t a suit. liowever numerous they may be, so that the 

(1) Freeman’s Cotenancy nd Partition 
(2ndKd)i63;. 

( 2 ) Knapp’s Partition p 1 

(3) Ashidbai v. Abdulin, 8 Bora L K. 

763 : Pahah'di v. Luchnr/nibuiiv, 12 W R. 

266 

( 4 ) Nalhbi Knutn v. Sornnnoifi, C.W . 

N. 631 (634) P. C, 24 I. 0. 294. 

(6) Gmiesh \. Oovind Ran, (1898) B. P .1 
S68. 

(6) Torit V. Taraproaonno, 4 C. 766 ; Lnh 
jcii V. Raj Coomar, 20 W. R. 886 (840). 


17) haljeet v. Rnj Coomar, 20 W, R. 336 
(840) 

(8) Pahrdodhiy. Luchmunbiitty, 12 W. R. 
266 : Laljeet v. Raj Cocmiat, 20 W. R 886 
(840) ; Nalini Kanta v Sarnamoyi. 19 0. W. 
N 581 ; Sadu v. Ram 16 B. 608 ; Lakahamn 
V. Oopal 28 B. 886 (898) Vimyak v. Ram- 
hrv^hna, (1880) B. P. J 180 (purchaRerfi of 
CO parcenary intereeb must be made parties 
to a family partition) 

(9) Sahta Prasad v Dharmi KirH^ 86 A, 
107 (108b 
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court may be enabled to do complete justice l)y deciding* upon and settling the 
rights of all persons interested and that the orders of the court may be safely 
executed by those who are compelled to obey them and futiir(.‘ litigation may be 
prevented. (1) It is in obedience to this rule that in partition suits all known 
co-sharers must be before the court. (2) Xhe term “known co-sharers ’ covers 
all who are known to liave an interest in the property, and it is not limited to 
those whose names may have been recorded under any .Act. Where it cannot 
be ascertained with precision that any co-parcener is alive, then both the unas- 
certained co'[)arcener and his legal representatives should l)e impleaded as de- 
fendants. (i) The owner (d twelve annas share in a joint zamindari granted to 
the plaintiff a niukarari lease of his shar(‘ in a small portion of land within the 
Zamindari. The owners of the remaining four annas share granted patni of 
his share in the whole /amindari to the defendant. I'lie plaintifT brouglit a suit 
against the defendant for partition of the small plot of land. It was held that 
such a suit was not maintainable without the zamindars as parties, for if such a 
claim w^ere allow(‘d the deh'udants might in respect of the saim* ('State be subject- 
ed to many claims for partition at tlu'suit of persons in the plaintiff’s position. (^1 
So where the idaintiffs sued foi the partiti<m of certain Javiafi to a lialf 
share of which they were ('utitled as tenants under the owner of a share of the 
proprietary title. The lith' to iK>ssession of the remaining lialf share of the 
Jatnas was in S, the owner of tlie remaining half share of llic proprietary title. 
The proprietors as fietween themselves were undivided in respect of the Jennas. 
The suit had been bnuigbt against S alone. The first court decreed the suit, 
but the lower Appellate Court set aside the decrc'o and remanded the suit for 
the purpose of giving the plaintiff an opportunity to bring M on the record. It 
was held that M was, if not a m^cessary party, at least a proper ])arty to the 
suit as his presence was nt'cc'ssary in order to enable tlie court effectually and 
comphitely to adiudicale upon and settle all ilu' (iiiestions involvexl in it. 

1531, Unnecessary parties. — In a partition of tenancy rights the 
landlord is not a necessary party, Hut a permanent k'ase holder is a nec'essary 
party to a I'lailition suit betw(‘eu two grautt'cs dec ision being made on the 

ground that any otlicM' course would lead to nuiltifaiiousuess. Jn a partition of 
proprietary nglits the mortgagee of a shaie is not a necessary party since such 
mortgigee is on partition ('Utitled to tiu' shari* allotted to liis co-sharer m lieu 
of that mortgaged to him. b-i) Jn a suit foi partition by piitnidars against 
darputnidars \mdcv h\^ cn-pnfnidars the co-pid mdars must be made' parties ; 
but a davpntnidar is not a necessary party. 

1632- Mortgagee. — U Has already l)een stated tliat a ^'mortgagee is not a 
necessary party to a partition suit, but In' may, and frec]uently, does obtain 
leave to attend the proceedings as a qunsi party.” 

(1) Mitford on Pleading p 190 cited per (6) Varhali \. Ainuddin. 7C 577 (580, 
Sir Lawrence Jenkins^, C J. in C.huda'^muo. 581). 

V, Pnrtap Hinf/h, 28 13 209 {21B, 211). (0) Jihush-an \. Sadaja. 7 T C (C) 

(2) Pahaladh v. LucJtmnnhtdty, l.iW R, ^182 

266 (259); Kah Kanta v. (louri J^rosad, 17 C, (7) [ndu Hhushan Sailaja, 7 I. C. (C) 
906 followed in Chudasoma v l^artapsingli. 

28 B 209. (214). (8) Parhaii v. Ainnddm, 7 C. 677 

(8) ChJidasarna v. Partai) SIikjIi, 28 B. 209 (9) Norendra v. Snrfda Kanto, 6 I C, 829. 

(214) a case under the rtujrat TalaqdarV Act (10) Upendra v Mhd. Fah, 12 C . W. N. 

Bom. Act VI of 1888 S. 12 set out hi 28 H 070. 

209 nok; Uchhap v. Lakhan. 9 C P L.R 93 (11) Per Sde, J. in Khetterpaly Khelal, 2l 

{^) Sr math Probodh, 11 C L.J. 580 : G 0.904 (909). • 

I.C. 244. 


G. H. C. — 65 
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1533. Lessee. — An ordinary lessee is not a necessary party to a parti- 
tion suit between his lessors. But a permanent lessee may be regarded as a 
purchaser and will be entitled to similar privileges and subject to similar 
liabilities. U) Such is a mukarari (2) or a putni lease in Bengal. (®) 


Suit for partition 


(1) Except as otherwise provided 
ill this behalf, a suit for partition must relate 
to all property partible at the time and subject to the jurisdic- 
tion of the court in whicli the suit is instituted. 


(2) Where however, such property is situate within the 
jurisdiction of more than one court suits may be brought in the 
several courts possessing the requisite jurisdiction. 


Syiiopsis. 

(1) Partition suits flO-Uj. of the oourt (1536j. 

(i) Partition must he exhaustive (4j Procedure in partition suits 
(1535). (1537-1530). 

(3; Property out fiidc the jitn'sdiction 

1534. Analogous La«r. — ‘‘The ordinary rule is that if persons are entitled 
beneficially to shares in an estate they may ha\t' a partition.” W S. 134 
enumerates those ])ersons wlio are all entitled lO sue for i)artition. It is not 
necessary that they should all jointly claim partition. li^very member i.s 
individually entitled to the ])aitition of his share, whiidi he may put in suit. 
But persons merely entitled to a shart' at partition are not entitled to sue for 
it. Nor are the minors who m ly, however, be allowed partition in certain 
cases aln'ady stated (i: 1425, 1431). 

1835. Partition must be exhaustive. — “ Once is a partition made.” 

Ijv Cons^^iuently, the plaintiff is ordniarily bound to bring 

his suit for a general partition which sliould mclude alL 
properly then available for t)artilion. 4'he only exceptions to this rule are 
those enumerated in S, 138. 

A member of an undivided family cannot sue his co-shaixu's for liis share 
in a single item of joint property such as a house or an undivided field. He 
must sue for a general partition, 

Tt follows that a co-parcener cannot sue another to account to him for the 
income of the joint pro})erty so long as llie family continues joint. But if the 
family lias become separate there' is then of course no objection to a suit 


( 1 ) DUdar v. Bhoirani, M 0. H78 

(2) Bhagwat Sahai v. Bepin Bdiori, 37 ('. 
918 P C. 

(3) Um^ Sufida 7 'i v. Be, node Lai, 31 C 
1026; Hem'idri v Hamani, 24 C. 575 (5S1) P 
3. (dissenting from MuJiundo v. Lcuranx^ 
23 C. 379) followed mKishnre v. (lirdhari, 1 
Pdb. L. J. 441, 20 C. W. N 1300; 35 L C 801. 

(4) Per Lord Hobhouse in Shankar v. 
llardpo, 16 C. .397 (405) P. C. 

(6) Manu X 47 ; Dadajee v, WiitaU Bom. 
S. R. 151 ; Nanabhai v. Nathahhait 7 B. H. 


('a (A. C) to ; Narayan v. Nnnett *5 p. 178 ; 
Trmhak v. Narayan, 11 B. II C, R. 71 ; 
Shix'mnrtappa v V irappa, 24 B. 128; Anandi 
Bab V. ITariy 35 B. 2))3, Padmamani v. 
Jagadamha, 6 B L. R. 140, Haridas v. Pran 
Nath, 12 C. 566 ; Jogendro v. Jugobundhu, 
14 C 122 

(6) Venkayua v. hakehmayya, 16 M. 98. 

(7) Nanabhai v. Noihuhhait 7 B. H. 0. 
R. (A. C) 46 ; Chyel Naro/in v. Bufiwasit 28 
W. R. 3116 ; Harklass v. Pran Nath- 12 (J. 
566. 
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instituted by one for unauthori/ed receipts by the other. A formal partition is 
not necessary. 1^) 

1536. In such cases the plaintiff may, but is not boimd, to institute several 
Qj ^ 2 ) suits at th(; same lime in older to briny all the family pro* 

peu'ty into a sinyle partition. But as will be presently seen 
all such properties must ncci'ssarily be taken into account in a stalisfactory 
division of sliares. If, tlierefore, some of this property is situate beyond the 
jurisdiction of tlie court it may stay prciceedinys till the other property is 
satisfactorily disposed of, or in the case of the High Court, it may grant leave 
to include it in the same suit. 1^1 

1587. Procedure in partition suits.— -The plaintid entitled to partition 
cannot sue f(jr a mere* d(‘claialion of Ins tith* or for ac'counts .oilany er all 
of the proi>eities, (^) though he may sue for joint possession, or lestora- 
tion of Ins previous khas possession. ('?) 

d'he lirst thing that the court has to see is that tlie suit is properly laid. In 
an Oldinary suit for di\'ision of rights or caBoymeni, when there is no t|ues- 
lion of (‘xclusion from joint possession the eouit fee of Ks. 10 should 
sufhc(*. 'I'he value for purpose of iheeouit’s mrisdiction is the valiu; of the 
platiitih’s sliare in the estate. (•') 

1538. It is the duty of tiu' idaiiUilf to sue and of the court to see that he 
has sued for a complete paitition. It he has omitted to sue for it, it is his duty 
to explain. All co-paicencrs must be impleadi'd in tlie suit whether tliey 
admit or object to [lartition. I'he {‘hentiff’s right to partition depends upon 
his title and not upon tlie defendant’s lefusal to gi\e liim liis share. He need 
not thereioie state more than that he has a sliaif' anil tliat lie wishes for its 
separation. But if the jilaiutiir is a mmoi, then he must show cause wliy 
his sliare should be partitioned; for ht' eanmA obtain a partition as a 
matter of course 1*1^3'. 

If the defend uils admit liis claim, and there is nothing to go before 
the Commissiom r or the ('ollcctor, the court may at once pass a final decree. 
It is not bound to decicc the claim in two stages in every case. 

If tlic defendants contest the suit, it must be tried like any otlier suit. If 
the defence is that the [daintiff is suing for iiarlition, while ho is keeping back 
the property in his possession which must have been put into the hotchpot 
the court may compel -him to do so, or throw out his claim. If the defendants 
wish their own shares to be asciTtained and partitioned off they will be permitted 


(1) V. ly M. L. J. 399.4 

1. C. 31 (head cote misleading). 

' (2) Hari v. Oanpatr-.v,l B. 272 (278;: BoM* 
ram v. BamChandra, 22 B 922 (928) 

(3) Bodmemani v. Jcgodmuba, G B. L. Jl. 
181. 

(1) Shashi Bhushan v. Joiindra, 38 C l>81 . 
(5) Pirihu Eai v. Jewahir Singh 14 C. 193 
P. C.; Oo.vri Shofihor v. Atmaram 18 B, 611; 
Oanpat v. Annaji 23 B 111 ; but see Pent a v 
Mtidiya 19 M. L. J. 399 : 1 1. (\ 3i. 

(61 Uulocdhur C/ocroo 20 W. R. 126, 
Sea 0^808 oited iu X Gour*s Law of Trassier 


1th Ed §§ 788'/ 10. 

(7) Wat SOI Co. V Bdjuchand J8 C. lO 
(21) P. C., Jiuchcmcsirar Mamwer. 19 C. 
263 P.C. and cases cited in 1 Gour’s Law of 
Transfer tlth F.d) §8 741 714. 

(8) Mohebdro \ Ashutmh 20 G. 762. 

(9) Vein V. Kuntatavclit 20 M. 2so 

(10) Mitta V. Ne'er 7inj tin 22 W R. 437; 
Shorna Sconderee v. Jardine Slcinncr Co., 

12 W. B. 160. 

(11) Mahbub V. Aldul, (1912) P. L. ■&. 84; 

13 I. C. 810. 
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to do so on payment of the retpiisite court fee. (^) In such case tlic parties are in 
the position of cross claimants and each will have to ])rove Ins case and will be 
allotted Ins share. Wliere the plaintiff’s title is denied, the first thing he must 
do is to prove it. If he is found to have no shau' at all, tliere is no suit for partition 
and consecjuently no necessity to determine the defendant’s shaie. lUit it is 
open to the plaintiff to claim ])artition or in tlie alternative, ])ossession of the 
property bequeathed to him m his father’s will. If tlie partition fads because lie 
has failed to bring the properly in his possession into hotchpot it is no reavSon 
for not investigating Ins alternatix c cLiini. (*^1 Wlune the plaintiff denies the 
existence of (>ther properties the court slnnild direct an enijuiry into the 
existence and if tin' plaintiff expresses his willingness to bring it into 
hotchpot, liis suit sliould not l;c dismissed. (^) A suit for ]iartititm may be 
dismissed I'x’cause tile i)Iainitff was governed by ilu* Aliyasantaw Law which 
does not admit of the riglit to partition though it admits of a family 
arrangement for the separati' en joynn'iir of pioperly. Prrma facie liowevcrall 
^ Joint property is subject to partition and the onus of inoof is on the parly seeking 
■to except any iirotierty from the gentnal rule. h,0 

1539. J^^ven iliough tlie land is in the possession ol tenants entitled to be 
possession under subsisting leases, tlnu xxoiild not be a bar to a iiartition of 
the pro})erty among tlie meml)eis of the family. W here a co-parcener’s 
interest in co-parcenary property is sold at the instance of his ciedilor, the 
balance of the sale pioceeds does not c(*asc to bt* c:o-i)arciniary property and is 
therefore partible. 

Tlie dismissal oi a suit lor partial paitilion does not bar another suit for 
a general partition of the prciperty. 

A partition is limited to tlie inteiest of the pcismt demanding it and has 
no enforced general oi'eration against those who desire to live in union. 

143 . (1) Ever y person enlitled to a share may demand 

Mode of partition, Hie ^wtition of Ids share ill siccU' and such 
partition may be made except in the circum- 
stances next lollowint' : — 

(2) Where tlie thin, s' is by its nature indivisible. 

(3) Or where its partition in sj/ccic will destroy its intrinsic 
value or be otherwise inconvenient. 

(4) Where its sale is demanded and justified by the 
Partition Act. 


(1) Abu V. /IniOT, (1876) B. I'. J. 2l8; 
Sadrvddin v. Nacruddin, 29 13. 79. 

(2) KJiofrsJad v. Niibee 1^'atimci^ 3 C. 55J, 
Shirmurteppa v Virappa 24 B. 128. 

(8) Ashid Boi v. AbdaUa, 8 Bom. L R. 
Its ; M(n-a Singh v. Boaoni Sinch, 28 C 3.. J. 
580 P. C. ; 48 I. C. 640. 

(4) Gonslwm v. Scrastvah Bai (1892) B. 
P J. 416 

Sn Mohan v. Mac(licg<r, 28 C. V69 

( 780 ). 

(6) Venkata v. Bhashya Karhit 26 M. 367 


P, C, 

(7) Mzindu V. Timmaju, 1 M. II. C. R. 
880 : Tivmappn MahaUn^a, i M. H. 0. R 
28. 

(8) Sanlcu v. Vuitammay 14 M. 289. 

(9) Lttxivion v. Mnllaty 6 W. R. 67. (P. (J.) 

(10) SnTyonarayciua v. Semmanay 26 M. 
604. 

(11) Krishuosu ami v. Bojagcpala, 18 M. 78. 

(12) Jegondra \ Jngobundha, 14 C. 122. 
ilS) (lQnpat\ OopallittOy I Bern. L. B. 
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Synopsis. 

(1) Mode of partition (1540). ('4j Seivicc rnam (1544). 

(2} Adjustment of equities (1541). (^5) Costs of suit ("1545]. 

(4) Partition of religious office (6^ The Partition Act <1546). 

1640. Analogous hde^. — Prima fade all prt)i)criy is partible in specie and 
must be so jiavtitionecl. “ It is an (dementary principle tlial in case* of partition 
where several pers(jns are co-owners or co-sharcTS of immoveable i)i(jperty, par- 
tition should be effected between tiiem by giving to each his sliare in specie as 
far as practicable.” A) 'fhe ri^dit of each shartT is to his slice of lIu property, 
not merely its money value, and it is a matter of common (cxjx'rience that ^reat 
importance is attached in this country to tin* possession of a shaie ni si:ccie by 
a co-sharer of proiierty wliicli has belonged to t) e family of wliich he is a mem- 
ber, oT whicli has descended from an ancestor. l'lu‘ law uives effect to this 
sentiment as far as possible.” ^-4 This luleis howevei subject to several 
e\cej)tions, winch may be seated: (j) If a property can b(' ])artitioned without 
destroying tlie intrinsic value of the whole pioperiy or of tlu‘ shares, such par- 
tition ought to be made; if on thr contian no ])aitition tan be made without 
destroying the instrinsic \ alue, then a money compensation should be given 
instead of the sliare which would fall to a parly by partition, d"!) (2) If one of 
the co-parceners wishi's to keep the pi(>p<-rty enure, an opportunity shmdd be 
afforded to liim to do so, if he can agree on the subject with Ins coparce- 
ners. W If they cannot agrc(' it may Ix* sold under the Partition Act. 

1541. Fiom S. 4 of the l-’artition 1 llu' court will (niforce the principle of 
epuilv in all partition cases, that whem it is coiuenient to 
Cl (2) (li\id(’ a pioiierty, it must l)c h'ft in tiosscssion of the 

))ers<ni m occupation, and the oiIht i>erson wdio cannot 
conveniently get actual possession comiiensated. S(j wluTe the defendants in a 
suit for partition wane found to have built a dwelling hons(‘ on a plot of 7 
coU«//.s of land w’ithout opposition from llu‘ plaintilT wlio w'as a strangei and 
owned onlv a one-tenth share in it and in an adjoinim; })iol of 1 hi^ha 6 
colfaJts, the court disall<»wed the partition of tlu‘ pilots by nuTes and bounds but 
gave the defendant oiition to buy np the plaintiff’s shaies at a proper valua- 
tion. W But ( onveniencc must raise a special eciuity against partition in 
specie, 

1842. Partition of religious office.- The sacred icms neat liereditary 
offices, wdiether religious or secular as naturally indivisible, but modern custom 
has sanctioned tlieir partition sucli as can be had of such tiroperty, by means of 
performance of the duties of the office and the enjoyment of the emoluments by 
the different co-i)arcencrs in lolation. 

1543. Religious office.— A leligious office such that of a family priest is 
both inalienable and indivisible both because it includes a light of personal 
service as also on the ground of public policy. But a distribution of duties 
by rotation is nevertheless recognized as permissible as also the relinquish- 
ment of duties by one member in favcxir of other membc‘rs of the same family 


(1) Mahomed v. llajid Bom. L. R. (6) Basunia v. Moti Lai, C.W. N. 556; 

(2) Dihindra v. Hari Das, 7 I. C. (C) Dcbcndra v Ear Idas, 7 I. C. iS44. 

844 ; Mahomed v. ILqi, 7 Bom. L. R. 482. (6) Baja Khan v. Birju, (1878) P.R. 15. 

(8) Ashannllah \\ Kali Kinlur, 10 C. 675. (7) Munchoram v. I'rn wished or, (> B. 298; 

(4) Iktj Coomarce v. Uopal Chnnder, C. Trimbah \ Lokshmem, 20 U. 41)6 (501^. 



686 


THE HINDU CODE. 


s. 141 


and if so permitted by custom, even in favour of otlier persons of the priestly 
casle. Sucli arc also llic MtttJis which are associations of Sanyasis or 
celebales devoted to Divine worship who imiiart iipdcsh or leligious instruc- 
tions to deserving candidates. Tlie lioiise in wliich they live are also called 
Mtitlis. Tliey arc in the nature of i olleges for tlie performance of religious 
exercise and instruction and arc by tlieir \ery nature impartible and inalien- 
able, 12) xhe pattam or office of di^;nity in a family governed by the Aliyasantana 
Law is indivisible and whelhci the family Ik* divided or not, when no special 
arrangement has been made about it, ilie pailam di^scends to tlie eldest male of 
the surviving memlicrs of the family, o') LVieslly olferings are indivisible though 
members of a family may agree among themselves to throw their indi^idual 
earnings into the common chest in wliich case ilie family earnings become 
their joint properly and are as siicli paUible.i'*) ^V]le^e a joint family consisting 
of three members aski'd tor paui lion of their in opeuies consisting amongst 
others, of family liooks in winch ilu* names of tiilgnms wcie recorded it was held 
that tlie first step was actually lodixidc the books into three iiortions. In 
making this division the guiding piincipk- should b(‘ to ascertain the number 
of entries in each book, and ii may be possible to gi\c to each party a number 
of leaves containing as neaily as possibk‘ the same number of entries as to 
any otlier co-parcemn'. TIk* second sl-‘[) to be taken was to Jiave certified 
copies prepared by th(' enincb of these books and to gi\e Jicm to each of the 
parlies. The resiiit would be that eai h iiariy would iiave one-third of the 
entries in oilginal and two-lliirds in cerlilicd copies. 

1544f. Service inam. — Inam \illagt^ granted by (joveniment to the 
grantee and his male luhrs for service s rendered lo the Stales are not by the 
Hindu Law in ioice in the Soutliern Mahratla country, distinguishable from 
other ancestral real estates and ate di\ isible among tlie heiis of the grantee. 
The enfranchisement ol village s('r\ ice mams docs not alter its incidents since 
the enfrancluseiiK’nt has merely th<‘ rffect of a separating the land from the office 
and imposing thereon a (]uit lent instead of the full assessment. I'hc effect of en- 
franchisement and the issue of a title is lo exonerate ihe uiam from the condi- 
tions of service and convetl it into tjrdinary pioperly subject to the payment of 
quit rent and not to resume the same from llic family or person entitled to the 
hereditary office and to mak(‘ a fresli grant of the same, 

1545. Costs. — As the plain tiff in a [lartiliou suit commences it for his 
own advantage, convenience and seciiiity and as the defendant, as joint 
owner holds his undivided share always subject to the right of the plaintiff 
to demand partition, tlie parties costs suit up to the stage of the iireliniinary 

I decree, and the costs of the partition should be di\’ided between the parties in 
i proportion to their respective shares in the estate. If, however, there has 
' been a frivolous contest the party by reason of whose opposition unnecessary 
costs are incurred may be inade liable, 

1546. Partition Act.- -In making a partition the court may resort to the 
provisions of the Partition Act which empower it to order a sale instead of 
partition by metes and bounds. The provbions of this Act run as follows:-^ 


(1) Manghirmal v. Vithalraw, 6 8. L. H. 
107. 

(5i) Sethurama v. Merusioamier , 2C M. L. 
108; 4 I C. 76. 

(8) Timappay Mahalinga, i M C.I/.B.28. 
(i) Narayan v. Chulban, 10 (J. L. J. 876. 
(6) Narayan v. Chulbcn, 16 C. L. J. 876 ; 


14 J. C. 677. 

(6) Bedhroa v. Nursing ^ 6 M. I. A. 426 ♦ 
l7) CfUhnaiyan v. Kamahchi, 26 M. 889. 

(8) Shovic Soonduree v. Jardine Shirmer 
(t Co, li W. R. 161 (160). 

(9) Dildar y.Bluwani, 84 C. 878; 8kan^ 
viugcm V. Mira, 21 1, C. (M.) 746. 
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THE l^ARTITION ACT, \m. 

(ACT IV OF 1893.) 


(Fasseo on tur <)tii -M\Rrii 1893.) 

An Act to ameni the law relating la partilion. Whercd'i it is crpedient to 
amend the law relating to partition , it m herehy enacted as follows : 


Title, extent, com- 
menoement and 
saving. 


1. (l) 1'his Act may f)c callc'd tlic Partition Act, 

189J; 


(2) It (ixtends to llie whole of P>ritish India ; and 


(3) It sliall come into force at once. 


(4) But nothin^' heridn contained <^hall be det'med to affeca any local law 
providing for the partition of imim'iveable projierty l)ayin.^ revenue lo (jovern- 
ment. 


[Notes. — This a('t amends so much of Hindu Law as is inconsistent with 
its provisions. I'lic' act atiphes to all t)ariitions e\ce\)t only those which are by 
the several enactments placed within tlu‘ special jurisdiction of Kevenue 
oflicers. I 


2. Whenever in any suit for paitition in which, if instituted prior 
Power to court to P’ coumn'iiciMnent of this Act, a decria' for partition 
order sale initead mii 4 'ht have beim made, it appears to the (\)urt that by 
of division in par- reason of tin* nature of iIk‘ shau*-holders therein oi of any 
tition suit. otiier si^'cial circumsianci', a division of the* propeu'ty, 

and distribution (d' the proceeds would be more lienehcial foi all tlu' sliarc- 
holders, the court may, if it tliinks fit, on the i (‘cpust of any such share-holders 
interested individually or colleetively to the extern! of one moieiy or upwards, 
direct a sale of the property and a distrilnition of the inoceeds. 

[Notes. — The ‘’decree'’’ in the se'ction includes a preliminary decree'. 
This section may be resortexl to even aftea the preliminary ele^cre'e for 
partition. loulcr this sectiem a co-parcener whei ai>plies for sale has no 
right to buy up the share or shares of the rc'inaining co-sharers who have not 
applied under S. 2 to have his share converted inte^ mone'V. (3) 

Mortgagee rights in a revenue payiii.e; estate may he sold under this Act. 
They are not excluded by anylliing contained in the P. P. Land Pevenue Act, 
1901. W 

To vest the court with povver to sell under this section, there mii^^t be a re- 
quest by a party or parties interested in the property to the exieiU of one 
moiety or upwards. Otherwise, tlic sale if any, made is a nullity. 


(1) Sepahda^ v. Bacli Bi^ 12 M. L, T. 
887 ; 17 I. C.384. 

m Khifodecha/ndrn v. Sarrda Pmsed, 12 
G,,L. J. 626 ; 7 I. 0. (('-) 136 : Uirmmrni V 
Mddha Qhurn, 6 0 W. N. 128 . TTkokrre v. 
^ih^mdas^ 82 B 103; Kadir v. Abdul, 
M.Ote. 


(8) Jmnandos v. Mulchaiid, 7 8. L. R. 
117: 21 I.C’ 373. 

(4) U P. Act ni of 9 107: Banka 
Lai V. Shanti }\asad, 85 A 387 (88S). 

(61 Banke J.al v Bhanti Prasad, 35 A. 
887 ( 888 ). * 
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A les<?ce for a term of years may, it is said, maintain a i)artition suit and 
apply for sale under this Act. 1^1 

3. fl) If, in any case in which ihe court is requested under the 

p fore^oin^ section to direct a sale, any other sliare-holder 

**fharer ^undertakes for leave to Iniy at a valuation the shaie or shares 

to buy. of the party or parties askiiii* for a sale, the court shall 

order a valiution of llie share or shares in such manner 
as it may think fit and offer to sell thc‘ same to such share-holder at the price so 
ascertained, and may iJ^ive all necessary and proper directions in that behalf. 

iZ) If two o! nune shau‘-holders severally apidy for leave to buy as 
provided in sub-S(',ctioa fl) tlie eourt shall order a sale of the share or shares 
to the share-holder wlio offers lopiy the highest price above the valuation 
made by tlie court. 

(S) If no such sliare-holder be willin^^ to buy such share or shares at 
the price so ascertained, the ai>pli<:ant or applicants shall be liable to pay all 
costs of or incidental to the application or applications. 

TNotes : — Tlu* party applying' for sale cannot obtain leave to purchase the 
sliare of the other iiarty entitled to partition, lender the section the court cannot 
sell the whole of tlie property in question at a valuation but only the share or 
shares of the applicrmt or applicants for sale, 

4. (1) Where a share of a dwelling house belonging to an undivided 

family lias been transferred to a person who is not a 
Partition suit by nicmlKa* of siu li family and such transferee sues for parti- 
transferee of share tion, tlie coiut shall, if any iTU*mber of the family being” 
in dwelling house. a share-holder shall undtnaake to buy the share of such 
Irinsb ree, make a valuation of such share in such man- 
ner as it thinks lit and dire.rt the sah' of such share to such share-holder and 
may gisv all necassary and pro[)er diiections m Jial behalf. 

(2) Tf in any case described ni siib-sc'ciion Qj two or more members 
of the family being such share-liolders sexan ally undertaka^ to buy such share th(* 
court shall follow the i>r<ic(^duri' jiKScnbcd liy sul)-s(‘ctiou (2) of the last fore- 
going sfM'tion. 

I Notes. — I'his section may \hi regarded as a corollary to S. 44 of the 
Transha of Property Act ] 

The object oi this section is to provide an alternatix’e course by wliich 
a plaintiff claiming partition by metes and liounds may be compelled at the 
option of the defendant wlietliei* lie himself likes it or not, to forego his legal 
right to such i)artition and to accept pecuniary compensation in respect thereof. 
Rnacted as tlie section is for the benefit of defendants, and inxmlving as it does 
a statutory interference with the jilaintiff s legal rights it should be strictly 
construed. Idle words ‘ shall undertake' mean something more tlian a mere 


(1) Kalichurn v. Mohananda, 29 1 C. (C) 
4.07 ; Itajendra v. Saiischandra, 16 I. G. (C) 
330 (Partition of occupancy holding in lien 
gal)*; JJhagwant v. Bi^nn Behnry, 37 C 918 
(Mokuraridars may partition tUoir interest) : 


Christian v. Tehaiini, 18 C. W. N. 611 (life^ 
interest partible) 

(2) Manfjnl v. Eupchcind^ (1896) A. W. |r.. 
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offer to purclrase, conveying as it does tbe sense of an uncumditional offer froni 
which the pcM'son niakiug it will not he pennittoil to resile. On such understand- 
ing' being given, the court is ()ound to execute' a decxl of sale. 

The undivided family ’ (nut tlie dwelling house is sufficient. 'i'lus must 
be decided before the preliminary decree. ^^1 An application under S. 2 or this 
section may be made aftei tlu' iireliminary decree, 'I'lie term ‘‘ family” as 
used here should be liberally construed as including a group of persons related 
by blood who live in om' house or under one herid or managemtjnt. Tt should 
not be understood in its narrowis* sensf* as denoting a body of persons who can 
trace their descent from a common ancesioi , (^) U is tiu* ownership and not 
0 ('.cupation that gi\es tlie riglit. 

'I'he valuation is to l)e made according to th(' highest bid among co-sharers. C') 
It is open to the court, which lias fixed a time witliin which the price of a 
share of tlie pioperty wliich is to be partitioiK'd is to be paid, to afterwards ex- 
tend tile time. Where the nature of tlie property to be divided is such that a 
division thereof, amongst all the share-holders, ('annot rt^asonably or convenient- 
ly be made, tlie propc'i* course* to follow is to direct a sale of the property among 
the co-shar(‘rs ; and it sliould [)e given to that share- liolder who offeis to pay the 
highest price above the valuation made by the ('ourt. The detendani cannot 
be compelh'd to transfer his share at a \aluation to the ])laintiff merely because 
the latter happens loha\(‘ possession of tlie piopi'ity at the tiira* when he 
commenc ed the action. 

5. In any suit tor partition a rccpiest hu* sale may Uv made or an under- 

taking, oi applic.ition for leave to buy may Ix' gi\'en or 
Representation of made on Ixdialf of any iiarty under disalnlity iiy any per* 
parties under dis son authorized to act on behalf of such party in such 
suit, but till* ('ourt shall not lx* hound to comply w’itli 
an> such umk'rtaking or application unU'SS it is of opi- 
nion that the sale oi pun has(' will bt' lor the bt'oefil of the [larty under siu h 
tlisability. 

6 . (l) Kvery sale under S. 2 shall Ix' subject to a rest'rvcd bidding 
Reserved bidding and and the amount of such l>idding shall be fixed liy 

bidding by share the court in siu'h niannei as it may think tit and may Ix' 

nolaers. variixl from lime to time. 

(2) On any such sah', any of the sliare-holders sJiall bt' at liberty to 
bid at th(' sale on sucli terms as tt) non-i)aymenl of deposit or as tt» setting off 
t>r accounting for llu' purchase money oi any iiait llieretif mslt'atl of paying 
the same iiiU) court, as to the t'ourt may st't'in reasonable. 


(1) Ilha$y. Bidagichand, 39 A. 572, 

(St) Kk'irode chandra v. Sarodn Prasnd, 12 
C. T.. J. 526; 7 I C (C) «8() i440) ; Snlian 
Begmn v Debi Prnsad, 80 A. 324 F. B. over- 
ruling Hasmat v Mhd. Umar, 29 A 8015; 
Kalkd Praaad v. Banki Lai, 9 O.C. 16G; Kttn 
danl)a,s v. Dcmmh 9 8.L.R 84, 30 I.C. 936. 

(8) Batvd Kumar v. Satya Kir pal, 10 C.L 
X 608 ; 8 i. C. 2i7. 

( 4 ) B,ira Moni v. Badiia Churn, 6 C.W N. 
128; Khirode v. Saroda Prasad, 7 T C. (C) 486; 

G. H. C.-— 66 


llira Kure v. I'rihavidas, 32 B l08; Kadir v. 
Abdul Jinhiman, 24 IVT 039 , Ahdus Stfiuad 
\ Abdur Uazzaq 21 A. 409. 

(5) Khirode chandra v. Sni'mln Prasad, 7 
I C. (C) 436 (439) 

(ii) Vaman v. Vasudev, 23 B 73. 

(7) Debendra \ . Ilaridas, 7 1 C, (C) 844. 

(8) Muhammad v, Kallu, 7 A. L. J. 474 

(9) Debendra v Han Das, 16 C. \V N , 

.162; 7 I C. 844 * 
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^3) If two or more persons of whom one is a share-holder 
in the property, respectively advance the same sum at any bidding at such 
sale, such bidding sliall be deemed to be the bidding of the share-holder. 

Procedure to be 7. Saxe as herein before provided, when any 

followed in case perty is directed to be sold under this Act, the following 
of sales. procedure shall as far as practicable be adopted namely;, 

(a) If tlio property l^e sold under a decree or order of the High Court 
of Calcutta, Madras or llombay in the exercise of its original jurisdiction or 
of the Court of the Recordin’ of Rangoon, the procedure of such court in its 
original Civil jurisdiction for ihe sale of properly by the Registrar. 

(b) If the property be sold under a decree or order of any other court > 
such procedure as the High Court may from time to time I)y rules prescribe in 
this behalf, and until such rules are made, the procedure prescribed in the 
Code of Civil Procedure in respect of sales in execution of decrees. 

8 . Any order for sale made by the couri under Ss, 2, 3 or 4 shall 
Orders for Bale to be be deemed to be a decree' within the meaning of S. 

deemed decrees. 2 of tlu‘ Cod(‘ of (‘ix il Procedure. 

9. In any suit for imrtiiion the ('ourt may, if it shall think fit, 
Saving of power to make a decree bu* a i)arlition of part of the property 

order partition to which the suit lelales and a sale of the remainder 

and partly sale. ti,is Act. 

10. This Act sliall apply to suits instituted before the commencement 
* Application of Act thereof, in which no scheme for the partition of the pro- 
to pending suits. perty lias been finally approxxd by tlie court. 

Mutual non liability 14-3. (0 Partition must be made only 

to account. of such property as is available at the date of 

demand, 

(2) In the absence of fraud or misappropriation the 
manager is not liable to account to the co-parcamers for past 
transactions or to pay them mesne prolits in respect of property 
in his possession. 

(3) Provided that it partition is demanded and refused or 
a co-parcener is excluded from joint or separate possession to 
which he was entitled under an arrangement, he may be allowed 
mesne profits from the date of such refusal or exclusion. 

(4) Nor are tlie other members entitled to the cost of im- 
provement or are accountable for the prolits made from pro- 
perty in their separate possession. 

Synopsis. 

flj Partition decreed with reference arises (1548). 

to existing assets (1547). (3) Accounts of private dealings 

(2) Right to mesne profits wiien (1549). 
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1547, Analogous Law. — It is a general rule that a partition must be 

made rebiia sic stantibus as on the date of demand or suit 
for partition, and that no claimant can demand an ac- 
count of back profits of the properties purchased and sold by the manager 
to the date of claim (1) it being assumed that all past transactions were 
oiMBenytod to or acquiesced in by the other co- parceners. As observed in a 
case. — The broad and general rule is that while there is a manager of a Hindu 
ftimily, he and he alone is responsible, and that those who seek partition 
must take the estate as tliey find it when partition is asked for. That general 
rule has its exceptions engrafted upon it in favour of tlie minor, for it is said 
that the rule rests upon tlu‘ accjuiescence or presumed acquiescence of all 
adult memlxsrs of the family in tlu* management, and no such acquiescence 
can be presumed in the case of minors.” (2) But this does not imply that a 
minor is entitled to call fcjr account. The only occasion for accounts arises 
when the manager is shewn to have been guilty of fraud or misappropriation. 
Otherwise there is no liability to account for past transactions; though the 
court is justified in decr(‘eing mesne profits as from llu* date of the suit loo. 
But this does not mean tliat there should he no accounts at all ; or that the 
co-parceners are hound to acc(‘pt the tps( of tlie manager. The co-parce- 
ners are entitled to challenge the manager’s statement as to the existence c)f 
assets, but the imjuiry must be ' onfincxl to the existing assets W in the liards 
of tlie manager and of llu' otlun members. The parties ]ia\e no right to look 
back and claim relief against jiasi inecjualily and enjoyment of the members ux 
other matters. 

1548. Mesne profits. — Since the possession of one is the possession of 

all, no co-parcenei can chum mesne profits from the 
Cl. (3). manager for a period precc'cling tlu* date c^f partition. The 

only exceptions allowed are when a co-parcener was dis- 
turbed in his possession of any specific share or property to which he was 
entitled under a family arrangc'ment when he becomes entitled both to profits 
and partition. Mesne profits would be allowc*d as a matter of course where 
the membeis liold their property in -severalty. Such are co-parceners in 
Bengal hut even under the Mitakshara the position of the manager might 
be reduced to that of an agt‘iit in which case* he would clearly be accountable to 
the other members. But such a case is only conceivable in a quasi-eo-parce- 
nary which is a creature of contract and not one of law. (1^) Even in a normal 
family accounts might be ordered where one membei of the family has been 


(1) Daviiaram v. Naroyajuirav, (1877) B 
P J. 176 ; Narayaii v. Nathoji, 28 B. 201 ; 
PranjivoH iJas v. Ichharam, iiO B. 7U4 : Bnl 
krishiia v. Muihusavii , 82 M. 271 . Chuckun 
V. Perom Chutuler, 9 ^V. R . 483 ; Ohhoy 
Clmnder v Paree Mohun, 18 W R. 76 F B 
Bhowani Prasad v. Jugger Nath, 18 C. W. N 
809; 3 1. 0 241 ; Parmeshv'ar v. iiobuidt 48 
C. 469 (461, 466). 

(2) Haridas v. Natotam, 11 Bom* L. R. 
287 (247). 

( 8 ) Shankar Baksh v. Hardto, 16 C. 31)7 P. 
0.; Kanekrav v. Ourrav 5 P 689 (696); Ea$i- 
gmmmi v. Kashi Natht 8 B. L. R. (0 C.).* 
Lakshman v. Bavichandra, 1 B. 561 (669) 
affirmed 0. A. 6 B, 48 F, C. 


(4) Bho^rani PfQsad v Juggeriiath, 18 C. 
W.K. 8C9: 8 1. C. ‘^41: v. dobind 
48 C. 469; Balakrishna v MtiihuiCv'my, 82 ]\r 
271. Lokshrmu v liamchandra, \ B. t'61 1’ C’; 
Kciierrav v. Gurrav, 5 B 589 ; Nmiobhai v 
Nathnhhm, (1880) B P 154; v. 

Oi^vindt (1890) B P J. 822; Norayan v. Na 
28B 201. 

(6) Shonlar Baksh v. Hardco- 16 C. 897 
P. C. 

(61 Abhaychandrci v. By an Mohoit-, 5 B.L.- 
R. 847 : explained in Bolohrishna v. Mvthu 
safrn, 82 M. 271 (274). 

(7) Setrmherla v. Sctrvch*'rla, 22 M. 470 
(476) r. C. 
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entirely excluded from the enjoyment of the property, d' So asain it is a case 
for account where a member has demanded Jiis share and it has been irnpro- 
perly refused, since such demand is sufficient to constitute partition, the 
members refusing, l)eing taken to hold adversely to the claimant from the date 
of refusal. Since the institution of a suit for partition is such a demand, the 
plaintiff would be entitled to an account o) mesne profits from tliat date or 
from the date of refusal or exclusion, if not earlier. 

1849. Accounts of private dealings.— Where one co-parcener had 
agreed to pay his debi due to another co-])arcener by setting it ofT against his 
sliare it is a claim wliicli may be adjusted in a suit for partition, 

Provision for debts. In every partition provision 

maintenance and , , , i i i n i r 

Ceremonies sllouKl ilist PC lllcltlc loi* tllC ptlVlllcnts ()1 


(d) All family debts. 

(/)) Maintenance of members entitled to it. 

(e) Upnayan and the marriage expenses of members pay- 
able by the joint family. 

(</) Snell religious and other ceremonies ior which the 
joint property is liable. 

Synopsis. 

flj Provision for fnniiii/ okanjCH on 'd.' Cjnuujaii and viarriiujc of 

a partition tl550h co-parccnorss etc. fl552’1553j. 

(2) Fam lilt debts flSSlj. '4i Cvrcnionial expenses i\55A}> 

1550. Analogous Law, — At the ihrcshokl of partition stand certain 
family chaiges which must be lust met before the co-paicemu'ship is broken 
up by [)artilion. Of these tin* family ck'bt^, that is to say such debts as are 
legally and propeily j)ayable out of the joint iuncls must lie lirst met.^^) 

1551. hhorlly stati'd these* are debts incurred [)y the nianaget for family 

necessity or henefil, and those incurred by the* fathei and 
Qj (a). such as are not illegal or immoral. In a composite family 

consisting of sons and collaterals, it is manifest that wliile 
some debts might be binding on the joint family as a whole, there might be 
otliers which would be only on the sons These would ]ia\e to bt* apportioned 
in accordance witli the liability of memliers 

An account will also ha\e to be. taken of delas due to tiie family which 
will have to be jiartitioned as actionable claims. 

1582. Provision for Upnayan and Marriage.— 

Cl. (c). The rule stated in this clause is in accordance with the 

following texts : — 


(1) Ktmehrav v. (lurrar, 6 B. 58'.) (696) 

(2) Krishna, v SMnnna. 7 M. 564: Bala- 
^:rislmo V. Muthusa'^h it ^1 *^71 (2/4). 

(3) (loncjarmn v SWtrnwt C C. W. N G')8 
P. 0 ; Kf^hSkiha v Subbanna 7 ^1. 661 ; Bala^ 
Mshnu V Muilmmmit 32 M. 271 (274). 


(4) Khanduhhai v. Balwant Boo, (1898) 
B.P.J 867. 

(5) Dwarl’o Noth Bnwjeshi, 9 C W. N. 
879 : Tarochand v lieeb Hom, 3 M. H C. R. 
177 (181). 

(6) LaksJmon v. Bamchandrat 1 13. 661. 
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M&Pad — 40. For those whonc initiatory ceremonies have not been regularly performed 
by the father, those ceremonies must be completed by the brethren out of the patrimony. 

il. If no wealth of the father exists the ceremonies of brethren must, without fail, be 
defrayed by the brethren already initiated contributing funds out ol their own portion. (2) 

To the same effect are the placita in Yajiiavalkya, the Mitakshara 
and llie Dayablia^. 

The text bearing on tlie su[)je('l of th(‘ sister’s marriage e.xpenses runs as 
follows : — 

Mitakshara :-~b. In regard to unmarried sisters, the author states a different rule, 
“lint sisters should be disrosed of in marriage giving them as an allotment, the fourth pait 
of a brother's own .‘Ahare’’. 

b. The purport of the passage is this: Sisters also, who are not already married, must 
be disposed of in marriage, by the brethren contributing a fourth part out of their own 
allotments. 

1553. In ii purtilion pro\ ision must bi* made for the expenses of llie Vpna- 
van and marriage of male co-paic(m« is as well as for llu* expenses of tlie marri- 
age of tlie unmarried sisters out «)l ilie family jiropetty whether it is ancestral 
or separate, or self-acquirc^d propcuiy of iht‘ father ol the i)arties. A brother 
who has liad his own marriage iieitormedal the family expense is nut entitled 
to object to a similar prot'ision Ixsng made foi llu* otlier l)rolhers.(^) 

'fhe (lunnitun of cost must di'pi'iid upon ilu' \\ealth and social fxisition of 
tlie family. While the rimaxMit ami marriage oi (‘vi^ry co-paicener is a 
necessjtiy religious nte and as such a (diarge on th(‘ family ('siaox tlie same 
cannot be pri'dicated of e\ ei y Imiale member of iht' family. I'oi instance 
while in a kimily compnsing collatruals iht‘ marriage ot sisttss is a necessary 
charge on the joint estate, tlnit of the co-par cener’s daughter is a charge upon 
his own individual sliari’ and can Ix' dediu'ted out of llu> jcxnt fund. 

1554. Ceremonial expenses. - 'llu' religious or other ceremonial t‘\penses 

cliargealrh' to the loini propel ty must be arranged for 
Cl. (4). I )efon‘ partition of the corpu ■. Sucli are the expensi^s for 

tire iXTforniance of tht‘ fumual and ol)s<'(iuial rites of the 
falh(U*<^®l and the mother^^^' thr initiation ceremony of the l)rollu‘VS^-^‘‘^l though 
not of their sons iiul indoixl. any ciraiuies in act'ordance with the practice 
of the family. W'hert' th(‘ f.ilht'r makes a partition among his sons he])ossesses 
the right to make such prot ision tor cliarities as lu' may in his discretion con- 
sider lu'cessary to a reasonable (extent. 


(1) Narad IV 40 cited per curiam in 

STinivo>S(%y. Tkttuv^'H^ndat kdiyonfior, M 

566 (678) diBsenting from contia iu Smriti 
Ohandrika-ife. p. 679 : and ilovindardzulu v, 
Devara 27 M. 200 following Kami'swara v 
Veermharlu, 31 M 422 F B. ; dnjjcJa Krish 
namarajuy. Venkatamrasurajii (1012; M. 
\Y. N. 908, 

(2) Narad 17-41 

(in Yaj. ii.““ I2v5 cited in Mil 1 7-3 

(4) Mit. 1 7-3, 4 

(6) Oayabhag III - fl— 41 ; 3 Dig tiO, 97. 

(0) Yaj. ii 126. 


(7) Mit 1 VII 0. 

(S) Srimvasa v. 'rinruvent/adnihayanottr^ 
as M. 656 (676^ 

(t») Jntrnm v. Xathit, 31 B 64 

(10) Vapjmlyri v. (lormalln, 84 M 288. 

( U ) Wild yam I ha v . Al yasow u , 39 M 191 
( 200 \ 

(12) Mit. 1 7-3,4; Dayabbag IIT-II— 4i: 
8 Dig 96, 97. 

(l;i) Jidfrivi \ 2\'aihi/, 31 B. 61 
(14) MunigaWjo \ Pahniyandi^ 

J 117 . 36 I.C.‘607 
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145- In a partition by metes and bounds the allotment 
Equities on distri- of shares should be made as far as possible in 
button of shares. conformity with the following rules : — 

(1) The separatejiossession t)f co-parceners of any property 
or which they have^ improved id their own expense sho uld n ot 
be dis turbed. 

(2) The predehelion of eu-parceiiers to any propei'ty should 
be respected. 

(3) Sliares should be matle as compact and convenient as 
the nature of the property would allow. 

(4) The bond tide transferee of a delined portion of co- 
parcenary property should be prolected in his right as far as 
possible. 

(5) Inequalities of shares may be removed by payment of 
owelty. 


Synopsis. 


fl) Kf/lutlCK (III diht I'llilllioit of shtJK'S 

(1555). 

(2) Mtiintcnanc.c of llo: status ipio 
(1556). 

(i) Compensation for niiprovi'iiu'iits 

f 155 7,1. 

(4j Choice of property T558). 


15' Mdiinnif of iiiipi'uwnmita (1559.). 
If Dirision into compact and con- 
venient shares T560). 
i7' Good faith (1561,). 

(8) Transferee protected (1562j. 

(o) Owelty (]56i). 


1565. Analogous Law. — The rules hen; set out are condensed from the 
several Partition Acts relating to resenue paying estates and the cases in 
which they have been rec.ignized. 'J'hey are all rules conformable to natural 
equity which siqiplcmcnts all law, sacred and secular. 

1556. Maintenance of the status quo. -It is a cardinal rule of all par- 
titions that it should follow tlie line of least resistance, 
Cl. (1). maintaining the si itus quo ante as far as possible and only 

deviating therefrom wherever it is necessary to equalize 
the shares. Where, therefore, a co-parcener has iieen in separ^itLfipssession 
^of any portion of the joint property and has improv^ed it atjjis own cost it is 
'"both just and natural that he should claim toTetain the Hatiis quo so far as 
the property in his possession is concerned. This is in accordance with Hindu 
law under which if one build a house on ancestral land with separate 
funds of his own, the other members of the family have only a claim on him for 
otlier similar land equal to their respective shares. (2) W'licre a co-parcener had 
been in previous possession of a certain piece of land it should be allotted to him 
as a wliole if possible. But it should not he sub-divided. It is a well known 


(1) Ham Jowaiftt v. Amril Ravi, (1886) P. v Ilqriba, 6 B. H. C, R. (A. .C.) 64. 

Rt'9Rev. (8) Pudu Motiee v. Dwarka Naih, 26 

(2) 2 Mac H. L. 162 followed in Vithaha W. R. 886 (342). 
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principle of equity which must he adopted in all partition cases, that, when it is 
inconve*nient to divide a property it must he left in the possession of the person 
in occupation, and the other persons who cannot conveniently ^^et actual 
possession compensated. (1) 

1687, Compensation for improvements — Where for any cause a 
co-parcener is not able to secure possession of the property which he had im- 
proved at his own cost, he would be allowed coinpensation for improvements, 
according? to the general i^rinciple tiuis enunciated: “ Where one tenant in 
common lays out money in improvements on the estate, although the money so 
paid does not in strictness, constitute a lien on tlu' estate, yet a court of (‘qiiity 
will not grant a partition witliout first directing an account and a suitable 
compensation. To entitle the tenant in common to an allowance on a parti- 
tion, in equity, for the improvem(‘nls made on tlie premises, it does not appear 
to be necessary for him to show the assent of his co-tenants to sucli improve- 
ments, ora promise on their part 5 nor is it necessary for him to show a 
previous request to join in the improvements and tlieir refusal. ’ 

1858. Choice of property. — It is equally just that each co-i>arcener 
sliould be gi\'en the choice to choose liis own share. But 
Cl. (2). this again is an equiiy and not liis right. ^3) Consequent- 

ly, where parties cannot agree amongst tlu-mselves as to 
any item of property, tlu‘ (‘ourt may order the sale instead of division of the 
j)roperty in accordance with tlie i)rovisions of the Tartition Act. 

1559. ‘ ‘ A tenanl-in-common in i)ossession will be allowed for substan- 

• tial and useful improvements but not for such improve- 

Meaning of “ Im ments as are merely ornamental. The reason why a 

provementi.’* tenant in common will be allowed for improvements that 

are necessary and substantial improvements is because the 
possession of one tenant-in-conimon is the possession of that of liis co-tenants. 
The coiut can properly render a judgment declaring that partition should be 
ma4^ > ^^^so providing for an account between the parties in respect to the 

matters ])ertaining to the estate and in lespecl to the rents and profits already 
received. If there is iue(]uality of value I)etween oiu' portion tliat cannot be 
divided, and another portion that can be, tlie commissioner may make such 
allotment of parcels as will produce ecpiality by awatding proper ciJinpensation 
in money.” (61 It has been held in the Punjab that a sharer cannot be allotted 
a greater share on account of his imi>rovements. Bui if he is entitled to 
compensation, a larger share may be only a measure of it. 

1860. Compaot and convenient shares, -it goes without saying that 
the very object of partition is to ensure the better emjoy- 
ment of the property which reciuires that the property 
should be divided into compact and convenient sliares. As Story says: “A 
court of equity will assign to the parties respectixely such parts of the 
estate as would best accommodate them, and be of most value to them witli 
reference to their respective situations, in relation to tlie property before the 


(1) Bamnta v. Mott Lai, 16 C. W. N. 666 
; 11 I C. 870. 

(2) FreemftCi’fl Partition, §6X0. 

(8) J^arnyan v. Ohallan, 16 C. L. J 376 
following Durjendra v. Purnenda, 11 C. L J. 
189 (196) ; Leigh v. JHcksont 16 Q. B. I). 60t* 


Briikwood v. Young, 2 Com L R 387. 

(4) S. 2, Act IV of 1898. 

(6) Knapp on Partition, p. 376. 

(6) AmtercJmml v. Maynsing, (1866) P,lt 
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partition. For, in all cases of ]>artition, a court of equity does not act merely 
in a ministerial character and in obedience to llie call of parties, who have a 
right to the partition ; but it founds itself upon its general jurisdiction as a 
court of equity, and administers its relief ev ct bona according to its own 
notions of general justice and equity between the parties. It will therefore, 
by its decree adjust all tlie e(iuitable rights of the parties interested in the 
estate; and will if necessary for tlie purpose, give special instructions to the 
commissioners, and nominate the commissioners instead of allowing them to 
be nominated by the parties. ” Partition must study the general conve- 
nience of all co'shart'is and the special ci)nvenience of the sliarer who has 
a special equity to any jn'operty. Whert' thereiore, on half the land 
the defendant had constructed a costly building from tlie joint funds of the 
family, tlie court direcl('d lhai the land l)e lieated as joint family land, but 
that the ])rice of one-tiurd of half the land was madt‘ j^ayable to tlui other 
co-sharers. Heu' there was sonu' equity apart Irojn individual convenience 
which is no sufticieiiL answer to a claim foi partition ol land by metes and 
bounds, Wliere at the lime of tlie partition of a dwelling house the brotliers 
wer(‘ found to ha\e entered into an anangement undei which each was allowed 
an equal use of a single latrim* in tlie ^H)use, th( arrangement was held to 
amount t(' a [)artition whu h could not b(‘ interftned with except hy re-open- 
ing the entire partitiem. It v\as further held ihal the Paitilion Art did not 
apply to such a case. 


1561. Put of course siu'h nnpro\ ements should have iieen made in good 
faith. Put ’‘the only good taith re<iuired in such improve- 


Good faith esBential. 


nient is that they should b(‘ made honestly for the purpose 


of improving the property and not for eiubarrassnig liis co-tenants or encumber- 
ing their estate, oi lundering partition.’ 


Put “if one joint tenant, or Lenant-in-common, covers th(' whole of tne 
estate with valuable imtirovemcnts, so liiat it is impossil)lt' for his co-tenant 
to olitain his share of the ('stau* without including a part of th(‘ imiirovement so 
made, the tenant making lIk* improvements would not he entitled to com- 
pensation therefor, notwithstanding tlu'V may have added greatly to the value 
of the land ; liecause it would be Lh(‘ improver’s own folly to extend bis own 
improvements over the whole estate, and because it would be unjust to permit 
a co-tenant at his pleasure to charge another co-tenant with improvements he 
may not have desired. In sucli a case, the improver stands as a mere volun- 
teer and cannot w^Lhout the consent of his co-tenant, lay the foundation for 
charging him with imiirovements. ’ 


1662. Transferee protected. — Wlien a co-parcener has affected to trans- 
fer any si)ecific item of co-parcenary property it is but eqiii- 
table to the bona fide transferee that lie should not suffer 
by any distribution of sliares Consecjiiently it lias lieen held that wdiere a 
stranger has acquired any interest in co-parcenary i)roperty ii is but equitable 
that in the distribution of shares .such in operty should ns far as possible be 


(1) Eq Juris (*2ud Eng Ed ) p. 634. 

(2) Narayan Chuctluin, 15 C L J. 376 

(3) Ram PerfiJiad v. Court of Wards, 21 
W. R. 152 (partition of a compound) ; Uvrli- 


dhar v Ramnath^ 1 Hay 71 ; Thubno v. 
Khnnb hall, 22 W. R. 294 (of a dwelling 
house) . 

(4) Jadw. V. JiaUho, 17 C. P. L. R 16. 
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the pendency of tlie appeal, the court will liave to alter the shares and allot- 
ments. (1) 


Re anion. 


151 . (1) A person may rc-unitc after 
partition with his father, brother or uncle : 


(2) Provided that under the Mithila school any late 
co-parceners may re-unite. 


Synopsis. 


(1) Texts on re-union (1584). (4) Minor inconiprlmt to re-nniie 

(2) Who may re-unite ri586-1587j. (1589J. 

(3) Proof of re-un ion (l588j. 

1684. Analogous Law. — TJie law of rr-union is 
Tsits. founded on the text of Briliaspati explained in the 

following texts: — 


Manu ‘.-“2l0. If brotliera once divided and living again togeth#»r as parceners, make a 
second partition, the shares must in that case be equal ' and the first born shall have no 
right of deduction. 

211. Should the elde4 or youngest of several brothers be depri\cd of his share by a civil 
death on his entrance into the fourth order, or should anyone of them die. bis vested 
interest in a share .shall net wholly be lost 

212 But, if he have neither son. nor wife, nor daughter, nor fatlier. nor mother, his 
uterine brothers and sisters, .ind such brothers as were le-united after a separation, shall 
assemblo and divide his share equally 

Yajnayalkya Effects which had bocu di\idcd and which are again mixed together 
are termed re united, and he tj whom such appertain is a re-united parcener 

MItakshara '-2. Effects which had been divided and which are again mixed together 
are termed re-united. Ho to whom such .ippartain is a re uuited parcener. 

3. That cannot take place with any person indillercntly but with a father, a brother or a 
paternal uncle, as Brihnspati doclaros : — 

**He who being once aepiraied dwells again through affection with his father, brother or 
paterjial uncle is termed re-united.” 

Ylvad Chintamani The first principle of rc union is common consent of both the 
parties, and it m.iy be either with the co heirs or with a stranger after the partition of 
wealth 

Mayukh : — citnig the Mitahsiuiro. r.tnl iirihosp( ti.) Union may take place 
even with a wife, a paternal grandfather, a brother’s grandson, and the rest, according to 
the rule that the subject and the predicate diould inhere in the san e object obsersable in 
the text ;* “ He who having been separated again dwells together is re united 

Dayabhag: — (After quotiiuj Brihaspati.) A special association anoug persons other 
than the relations here enumerated, is not to be acknowledged as a re union of parceners , 
for the enumeration would be unmeaning. 

Dayakram Sangrah ; — 8. Therefore, whore a person has once become disunited from his 
father and the rest, afterwards, the foimer partition is annulled by mutual consent of the 
separated parties, and in con66quenc3 of an agreement being concluded to the following 


(1) S.tnyili V. Moolnn, Ifi M. 350 

(olloviQdi \a Bantaundfin \ 21 M. 

Sfclg (29u) ; Itam Baton v. Bohn, 6 C. L. J. 74 
(79). 

(2) VUhvanath v. Kthhmjt, 3 B H. C. E. 
(A. 0.) 6y (Tf). 

(3) Manu IX~2]0-2l2. 

(4) Yaj.ll-U, 

(6) Mit. 1-IX 2, Bolted and followed in 

G. II. c.— 68 


Balohux V Ihilhmehoi, 30 C. 725 (784) P.C. 

{0) Vacliaspati ^Iiara's Vivad Chinta- 
mam ^Tagore s Tr.) 80 

U) rn!-put together, re- 

united (lienee the term Sanskrit-pxxi to- 
gether) ' » 

^8) MayukhlV-0 1. 

(9) Dayabhag XII 4 
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effect, ‘ tbe wealth which is thine is mine— th.it which is mine is thine , they resolve on 
dwelling in the same abode. This is considered re-union. 

4. Here since the father and the other.n are particularly specified re-union takes place 
with those who are alone described, and not with nephews and the rest, who are not named. 
Otherwise the specific mention of father and the others would be unmeaning. Such is the 
opinion according to the Dayabhag. 

6. The followers of the Mithila school are of opinion that the use of the term father 
and the rest is illustrative and that re union takes place when those whose right to a share 
of the common property is established by their birth re- associate after having once separat- 
ed. Consequently that re union can occur with nephews and the rest. (1) 

1888. It will be thus seen that both under the MHakshara and the 
Dayabhag or the Bengal school of law, re-union is only possible with the father, 
brother or uncle. It is not possible even between first cousins. (•^) But 

there may be re-union between brothers whether of the whole blood or of the 
half blood. The only exception is the Mithila school which allows re-union 
between any co-parceners. 

1886. Who may re-unite. — As regards the Mayukh, since it yields to the 
Mitakshara it cannot sanction a departure at variance with the latter. The 
texts before cited contemplate a limited and an unlimited re-union. In the first 
case re-union is only possible with the father, brother or paternal uncle, in the 
latter case all co-parceners who divided could re-unite. The latter view has 
been abandoned everywhere outside the Mithila country where such unlimited 
re-union is still conceivable. 

1887. Even as regards the former there can be no re-union, unless there 
had been a previous union and separation. If therefore the father and son 
were separate from the rest of the family re-union is possible with them and the 
family, It is not necessary that the separation should be by a formal 
partition nor need the re-union be in a formal manner. What is however 
necessary is, that there must be an intention to re-unite. Re-union cannot be 
presumed from the fact that the relations had postponed an apportionment of 
lands in severalty from motives of convenience. In order to constitute re-union 
four things are essential : f/j—a previous state of union ; (j8) — re-union, by those 
who have made a partition ; (3 ) — an intention to re-unite I and (i#)^he 
requisite relationship. Where, therefore, the sons take under their 
bequest, the sons cannot re-unite because the first two conditions in 
their case are wanting. ('^1 Again, since re-union must be made, by 
the very persons who made the partition, it follows that their descendants 
cannot re-unite, They may of course re-unite in fact, but their re-union will 
not be a re-union in law reconstituting a co-parcenary with a right of survivor- 
ship. 

1888. The question whether there has been a re-union is thus a question of 
fact, but a fact which depends upon the proof of the intention to constitute 
re-union. The mere fact that two relations continue to live jointly after a 
partition is merely evidence which may establish re-union, but it has not 
necessarily that result, For instance, wliere after partition in distinct shares 


(1) Ch. V.8.6. 

(2) Baaonia v. Jogetidrat 33 C. 371. 

(3) Bascintn v. Joaendro, 33 C. 871. 

(4) Balabnx v. Ruhhmobai, 80 C. 725 P. 

C. explained in A^ahay v. Itari Bets, 36 C. 
721 (723). ^ ^ 

(6) AhsJtay v. Hart Das, 85 C 721 (7281 
(eh Prankishen v. Mothooramohun, 11 M. 
I A 403 (406^ ; Lakshmi Bni v Onnpat, 4 B. 
H, C. R 160 (166) O. A, 6 R. H. C, R. (O. 0) 


128 

(7) Lakshmbai v. Ganpat, 4 B. H. C. R, 
160 (166). 

(8) Vishvanath v. Krishnaji, 8 B. H. C. 
R 69. 

(9) Baghubir Singh v. Mcii 85 

A. 41 (47) P. C.; Balabux v. Bukhmabed, 80 
0. 726 (786' P. C. 

(10) Kuia V. Kutn, 2 M. H C.R. 285 (287); 
Ham Huret v. THh»e Ram^ 15 W, R. 448 
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amongst brothers, some of whom were minors, the minor brothers continued to 
live jointly with one of the adult brothers, that fact would not constitute a 
re-union since the minors were incapable of exercising any volition in favour 
of a re-union. (0 Even if the minors had been adults the mere fact of 
commensalitv would not prove re-union. For instance, where after a 
partition three brothers agreed that their separate sliares should be kept joint 
and that the eldest should manage the same, the true effect of the agreement 
was held not to leave the family as a joint family but to render the eldest 
brother accountable for receipts and expenditure on the footing of ordinary 
agency and not of joint family management. What was wanting in this 
case, it may be asked, to constitute a re-union? Only this, that the brothers did 
not amalgamate their shares, but merely kept them joint. In other words they 
agreed to be partners but not co-parceners. In order to constitute a re-union 
after partition, there should be a junction of estate and a re-union of property. 
“ The property which is mine is thine, and that which is thine is mine. ” 3 ) 

1589. While the minority of a co-parcener is no obstacle to a valid parti- 
tion, it is an obstacle to a subsequent re-union, since in 
Minor cannot re. order to constitute a re-union there must be an agreement 
which the minor cannot enter into nor can any one on his 
behalf. As the Privy Council remarked of a re-union 
pleaded with a minor— “ It is difficult also to see how an agreement for that 
purpose could have been made by or on behalf of the appellant during his 
minority.’” Re-union is brought about through “affection” and it is not to the 
minors benefit that his share should be placed in jeopardy in an affectionate 
compact. 

1S2. (1) Subject to the following moditications, a re- 

Snooeuion amon|it united family is, for the purpose of succession, 
K-united relations, treated US a joint family. 

(2) In a re-union between brothers of the whole blood and 
of half-blood the former succeed to each other in prefe- 
rence to the latter. 

(3) Where brothers of the whole blood remain separate and 
only those of the half-blood rc-unite, brothers of the whole blood 
and those of the half-blood and their descendants inherit together. 

(4) Where only some brothers of the half-blood re-unite, 
those not re-united do not inherit. 

Synopsis. 

(1) Texts on succession among re~ (1591). 

mited co-parceners (1590). (4) Competition betioeen divided full 

(2) Effect of re-union (1591). brother and re-united half- 

(3) Be'Union, a ground off preference brother (1592). 


(1) Kuta V Kuta. 2 M. H 0. E. 286 ; Kemram, 1 W. R. 36 ; Praukishen v. Mothoo- 

GitAitl v. KeHOTOtn^ 7 W H. 85 ; Busi ramohun^ 10 M.I.A. 403 (406) l Ham Hur$e 

V. 8mdar, 37 0. 703 (707). v. Trikee Ram. 16 W. R. 442. 

(2) Satruchirla v. SairucJierla^ 22 M. 470 (4) Balabox v. Mukhmahai. 30 C. 726 

C. (734, 736 ) P. C. : Bubi MeneVt v. Sundar 

(3) IlHr/iibhag XI'X-80 citedin Gopal v. Mendh^ 0 T. (j. 4X1. 
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1590. Analogous Law. — In strict loy^ic a re-united family should be on 
the same footing as one wliich never separated. But that it is not so, is proved 
by the following texts ; — 

Manu:~If re-united co parceneis make a fresh pariition, the shares must be equal. The 
tight ol the law of primogeniture does not then apply. U) 

Yajnayalkya ; — 188. A re-united brother shull keep the share of his re-united oo-heir 
who is deceased , or shall deliver it to a son subs quently boru. But an uterine or whole 
brother shall thus retain or deliver the allotment of his uterine relation 

139. A half brother being again associated may take the succession, not a half-brother 
though not re united ' but one united by blood th'ugh not by co parcenary may obtain the 
propel ty and not exclusively to the son of adifiertsut mother. (2) 

Hltakshara 6 Ihe allotment of a re united brother of Ihe whole blood, who is 
deceased, shall be delnered by tbo t-urviving re united brothers of the whole blood to a son 
born subsequently. But on the failure of such ii-sue he shall retain it. Thus if there be 
brothers of the whole blood, an uterine or whole brother being a re united parcener, not a 
half-brother who is so, takes the estate of the re united uterine brother. This is an excep- 
tion to what has been said before 

Dayabhag *.—39. If there bo competition between claimants of equal degree whether 
brothers of the whole blood or brothers of the h.ilf-blood, or sons of such brothers, or unoles, 
or the like, the re united parcener shall take the heritage, for the text does not specify the 
particular relation and all these relations were premised in the preceding text and a question 
arises regarding all of them : therefore the text must be considered as not relating expressly 
to brothers. 

1691. Succession in re united families. — Ke-united members and their 
issue are co-parceners in a re-united family, and however remote, succeed to 
the property of one anollier by survivorship. Ih) xhis mode of succession is 
not confined to the membc'j s who actually re-united, since the son of a re-united 
niember born after the re-union becomes re-uniled and takes by survivorship. 

In other words, on a re-iinion taking place, not only tlie parties re-uniting 
but their descendants and representaiivt's Imwever remote, will remain joint 
and succeed to oiu' auotlier on that footing of jointness until a fresh partition 
takes place, exactly in the same manner as in the ordinary case of a jpijA 
family the membets remain joint luml paitition.^®) And this would be not 
standing that tlie portions brought in as re-union were unequal. (^) 
competition for the succession to the estate of a deceased relative among those 
who stand in an equal degree of relationship to him, those descended from a 
re-united parcener are to be preferred to those who are descended from an un- 
associated parcener. In such cases re-union is a ground for preference. 

1592. But in a competition between uterine and non-uterine brothers 
another idea influences the decision, namely, tiie superior efficacy of the funeral 
obligations offered by the uterine brother. That furnishes a ground of prefe- 
rence in his favour. If the rc-united parcener is a brother of the whole blood 

(1) Manu IX-210. (8) Mit IMX, 2 Me. H L 172, 173; Ma- 

( 2 ) Yaj. 11-138, 189. yukh IV-IX: Day ^bhag XI-vi-BU: Dayakrama* 

(8) I.e,, by Yaj. 11-39 See supra Mit. sangrah V-H: Viv. Ch p. 804; 2 Dig. 661 662; 

11 IX 1, 6. Tmachand v. Pudum, 6 W. R. *249 (260); 

(4) Dayabhag XI- VI-39. There is a long Abboichnran v. Mmujal, 19 0. 684 ; Amftirav 

disquisiticn in Dayabhag on the rights of v. Ahaji, (1878) B, P. J. 293. 

re-united kinsmen. See Xl-Sect. 1-1-20-80. (9) <1869) Bom. R A. !'6 of 1869 decided 

(6) Krutraya v. Venhatramayya, 19 M. L. in 4th July 1871 ; Amrit Bao v. AhaiL h878) 

J.723. B. P. J. 298 

<6) Samudrala v. Bamudrola, 88 M 166 (10) Joduhv, Benodbehary, 1 Hyde, 314 ; 

diptinguiebing Bamasemi v. Vtn! otasami, Kesohram \ Nandkishor^ % B, h R, (A. C) 7; 
16 440 following Prankialmi v. Moihoora- Abbaicharan v. Mongol. 19 C. 684 (687), 

mohun, 17 C. 3:3 (36). (14) Bofnascml v. Venkat 0 i»amf 16 M. 140. 

(7) Samudrala v. Samudrala, 33 M. 166. 
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both cases of succession concur. 'Fhey contiict where there is a competition 
between a re-united brotlier of the half-blood and a separated brother of the 
whole blood. The rule of equal division is the outcome of the desire to give 
effect to both principles. 

In a case the adopted son of a re-united half-brother was held to succeed 
equally with two unassociated full brothers. 

Barden of proving 1S3* He who relies upon re-union must 

r-ennlon. prove it. 

1893. Analogous Law. — Jt has aln'ady beeji slated that re-unions 
are nowadays rare, though not obsc^lete, since tlie causes which lead to 
partition are not easy lo ('liminate nor is tlie stale of independence* born 
of partition easily forsaken. As the e.iiix of partition is tiie intention so is that 
of re-union, W After a pailition once comph'ted the presumption in favour of 
jointness vanishes. ^0 Consequently lie who lelies upon a re-union must prove 
it like any other fact. It is said that after partition there is a presumption 
against a re-union. At any rate, then* is no presumption tliat when some sepa- 
rate the rest remain unit((l and in the al)seiict* of a pr('Sumplion either way, 
the fact of reunion must be clearly pioved.^'*' 


(1) Mayukb IV-IX48 ; Jiamosawi v. Vne 
16 M. 440 

(3) Sir F, Mao Considerations on H L 
107 ; Tarackand v. Puduvii 6 W. R 249 ; in 
Qopol V. Kenorom, 7 W. R. 86 re union v^as 
proved. 

(8) Pamhari v I'riheBcini, 7 B. L. R. 8S6; 
Busi Mendli v. 87 C 703; Parbhu v. 

467. 

( 4 ) Amndibai v. Uari, 86 B. 398. 


(6) Copal Kcnarovi,"* W.B. 86; Bola- 

bux V. Bvkhmahai, 80 C. 726 (78S) P, C; 
Bu$% Mehdli v Svndor 6 J. C (C) 441; 

Paiboti V Mohoraj Si7igh, 6 10. (A) 796. 

^6) Jvtam Siutjni v. Chaiiulal, (1879) C. 
P. 8 C Pt. VIII- No 12. 

(7) Bnljdirishm v Rntunarain, 80 C, 788 
P. C ; Balalux v. BulJiviohai, 80 C. 736*P.C; 
Parboti v. Maharoj Singh ^ 6 I C. (A) 796. 
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CHAPTER XII. 


I MPARTI HLE ESTATES. 

1594. Topical Introduction.— The law relating to impartible estates 
has been casually referred to in the preceeding discussion whenever it became 
necessary to contrast and compare it with other species of property and rights. 

The subject, however, forms an important branch of Hindu Law and 
merits separate treatment. 

Impartible estates may owe their origin to fJ) the sovereign grant, (2) law 
creating them, or (3j custom. 

Hindu text books are silent on the subject of impartible estates, though 
they contain faint traces of that right out of which has been evolved the pre- 
sent law on the subject. Manu alludes to such a right in the following 
texts : — 

Maim : — 106 By tb€ eldest, at the moment of his birth, the father, having begotten a 
son, discharges his debt to his own progenitors * the eldest son, therefore, ought before parti* 
tion. to manage the wnole patrimony. 

119. Let them never divide the \alue of a single goat or sheep, or a single beast with 
nnoloven hoofs ; a jingle goal or sheep remaining after an equal distribution belongs to the 
first horn 

125. As between sous, born of wives equal in their class and without any other 
distinction, theie can be no seniority in right of the mother ; but the seniority ordained by 
the law, is according to the birth (l). 

1505. Quoting the last text the Privy Council said : Now when it is 

said, that the single goat or sheep is to belong to one son, it is apparently for the 
^same reason that a zaniindari so descends, viz., that the subject is in its nature 
impartible, and therefore, tlie rule that is laid down with reference to one 
impartible subject, viz., that it belongs to the first-born, appears by reasonable 
and just implication, to be the rule applicable to all such subjects. And which 
of several sons is to be deemed to be the first-born is declared by S. 125 aboVc 
cited. There can be no seniority in right of the mother, but the seniority ordain- 
ed by law is according to birth. ” (2) 

1896. Impartible estates in their inception ow'e their existence to royal 
grants made for reasons wliich might have been political, military, religious or 
personal. Political grants were made from slate policy to allies, servants and 
dependents for support and service. Military grants were made to vassal chiefs 
on condition of military service. Religious endowments were prompted by piety. 
They form an important branch of Hindu Law and form the subject of a 
separate chapter. Personal grants were service grants made to friends, servants 
and dependants, their duration depending on their nature and terms. 

Incident, of Impart!- 154. An impartible estate is subject 

Me eatate. to the followinj^ incidents ; — 

(1) The estate is held by o ne p erson at a time. 


(V) Menu IX 106. 119. 125. 

(3) Bamatakshmi v. ShivoMtha, 14 14- 


I. A. 670 (698). 
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(2) The holder for the time being is the sole owner ot the 
estate which he may relinquish, transfer or devise in favour of 
any one at his disci etion. 

(3) Succession to the estate is ordinarily by primogeniture 
determined by the personal law adapted to the tenure. 

(4) The successor takes the estate subject to the burdens 
created and the debts payable by his predecessor, 

(5) The heir — apparant has merely a .s/;rs ^mcccssiouh 
which he cannot partition, transfer or devise, nor is it liable to 
be sold in execution of a decree against him. 

(6) The sons and brothers of the holder are entitled to 
maintenance, the right of other relations to maintenance being 
determined by custom. 

(7) The estate docs not lose its incidents of impartibility 
by the mere discontinuance of service attaching thereto, or by 
the fact that it is regranted after confiscation. 

IlluHtratwns. 

(a) A, B and C are three members of a joint family. An impaHible estate is granted to 
A, It is separate property, though he remains joint with B and C as regards the other 
estate. 

% In the last case A has sons and E On death bis elde.4 son 7) will succeed 
to il* 4 i*lmpartible estate and will be a co parcener with B, C and E in the joint estate. 

(c) Ai B and C are members of a oo-parceiiary A is the holder of an impartible estate. 
On his death the estate will devolve on his widow to the exclmdon of B and 0, 

{d) A is the holder of an impartible estate. He becomes a rebel whereupon bis estate is 
eonBsoated by Government who regrants it to his brother C. It remains an impartible 
estate in the hands of C. 

(e) Bat il in the last c^se, the regrant is to 0 and his heirs " then the estate loses its 
impartibility, for fhe heir*’ of C cannot oomo in if the estate remain impartible. 

(/) A obtains a service grant which is impartible. A discontinues the service. It does 
not afieot the impartibility of his estate. 


Synopsis. 


(1) IncidentH of impartible estate 

(1597-1598). 

(2) Single holder (1599). 

(3) Proof of impartihility (1600). 

(4) Impartibility by law (1601-1606). 

(5) By (1607-1611). 

(6) Custom (1612-1618;. 

(7) Evidenee of custom of imparti- 

bility (1614-1618). 


(8) Origin of impirtible estates 

(1619-1620). 

(9) Effect of confiscation ami re- 

grant (1624-1625). 

(10) Jagirs (1621-1623). 

(11) Ghatwals (1626-1628). 

(12; Saranjams (1629;. 

(U) Vatam (1630-1631). 

(14) Potliam (1632). 
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(15) hnpariible rights (1633). 

(16) Personal property of imparii' 

ble holder (1634). 

(17) Holder^ the sole owner (1635). 

(18) Succession by Primogciniurc 

determined by personal law 
(1636 1638;. 

(19) Liabilitij of successor for debts 

of Previous holder (1639-1643). 


[s. iS4. 

(20) Case-law on the subject (1640- 

1641). 

(21) Successor has only a spes succes- 

sion is (1644). 

(22) Bi^ht of members to mainte- 

nance (1645). 

(23) Maintenance Grants (1646-1648). 

(24) Their incidents (16^7 

(25) Discontinuance of service in ser- 

vice estates (1649). 


1897. Analogous Law. — The several clauses of this section are support- 
ed by the undernoted cases, d) 

Some of them are interdependant. x\s for instance, the first two clauses, 
though the rule stated in clause (2) was not readily recognized as flowing 
out of clause (1), it being held that the mere fact that the estate was subject 
to the law of impartibility did not destroy tlie co-parcenary rights of other 
members who, except for that incident, remained co-parceners in the estate 
and other members of the familes were entitled to all other co-parcenary 
rights. Consequently, it was not o]>en to the holder to alien his estate beyond 
his own life-time. This view was even taken I^y the Privy Council in its earlier 
cases ^‘3) but their Lordships have now definiiely affirmed against any right of 
co-parcenary in an impartible estate. (^1 The otlier members of the family 
have then no right, not even tlie right of maintenance unless it is sanctioned 
by custom. 


1898. As the holder is the absolute owner of the estate, it follows that he 
can alien or demise it at his discretion either to the next heir or to a rank out- 
sider, unless the estate is also inalienable, in which case his power of alienation 
is subject to the rule already considered. 

These and other clauses will now be more minutely examined. 

1899. Single holder. — It is of tlu' essence of an impartible estate that 

. d must b(* held by a single person. Such person may be 

or juiidical, a corporation or an idol, but in each 
case the holder can have no partners or sharers, since 
parxners or sharers possess the right of enforcing partition. 

1600. Proof of impartibility,— An estate may become impartible by 

law, grant, or by its nature or custom. 


(1) Cl. (1) Tiamlakshmvv . Sivanallia, 14 M, 
I. A. 5T0; l^arlagriddn v. 3 (.rlogadda, ‘2i M. 147 
(155) P. G.; Hama Hew v, Bnjaof Pittapnr, 41 
M. 778 (766) P C. 

Cl, (2) Sariaj Knwari v Deoraj, 10 A. 272 , 
P.C. ; Venkato^y, Court of Wards^ 22 M 5188 
P. C. ; Hama Rao v. Haja of r<iilapur, 41 M. 
778 P C. approving Hachoo v. Mankorihai. 
20 B, 61 (68) ,* Muthuiwamy v. Jjanij^rfimmalt 
0 M.L.T. 159; SIC. 382 
Cl. (3) Tagore v. Tagore, 9 B. L. R. 87'i (893, 
394) P. C. 


Cl. (4) Parhati s. Jngdis, 29 C. 483 P, 0. 
Cl. (5) Lnliteshwar v. Hameswoy,^^ C. 481. 
Cl (6) N'Umoiiy v, Jlingoot 6 C. 256 
(260) P C., followed in Hama lino v. Haja of 
Piiiapur, 41 M 778 (788) P. C. 

CL (7) Savitri v. Arnold Rao^ 12 B. H. 
C. R. 224; Badha Bat v. Ananai liao, 9 B 
198; Ham Rao v. Yeshvant Rao, 10 B. 327. 

(2) Uddop V. Jadublal\ 6 C. 118 P. C. 

(3) Venkata v. Court of Wafdst 22 M. 888 
P. 0.; Rama Rao v. Raja of PiUapur^ 41 M, 
778 (784) P, C. 
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1601. Wliere impartibility is created by law tlie question is simply 

reduced to one of construction. The Madras Impartible 

(1) By law. Estates Act and the Oiidh Estates Act are instances 

of sucli law declaring the estates therein mentioned as 

impartible. 

1602. Of these, the Madras Act declares certain estates to be impartible, 
as to which it provides as follows : “ The proprietor of an impartible estate 
shall be incapable of alienating or binding by his debts such estate or any part 
thereof beyond his own life-tim(; unless the alienation shall [)c made, or the 
debt incurred, under circumstances which would entitle the managing member 
of a joint Hindu family, not being th(‘ fatlier or giandfalher of the other 
co-parceners, to make an alienation of the joint propc-riy, or incur a debt bind- 
ing on the shares of the other coparcemns independent of their consent. ’ 

1603. It will be noted that this section enacts a \'iew of law whicli has 
since been definitely overruled by the Privy Council according to whose view 
there is no co-parcenary in an impai tilde estate the holder of which may 
alienate to any ^Mie at his discretion. Hut this contingency was present in the 
minds of the legislature who have added the following sa\'ing clause, The 
Act shall not affect alienations made ov delas incurred before tlie coming into 
force of this Act and shall cease to apply to estates or parts of estates wliich 
may hereafter be lawfully alienated otherwise than l)y temporary transfei. 

1604. ri le Oudh Estates Act was intended to safeguard the inqiartibility y 
of the Oudh Taluqdars to wliom their prev ious estates had been regranted 
after the re-occupation of Oudh by the Britisii Gov'emment after the mutiny 

in 1858. Tlie estates are imiurtible and only alienable within limits, while 
succession to them is subject to the rule of primogeniture. 

160b. It lias been held in Patna that ihere is a cust<.)m wdiich has attained 
the status of a lex loci in Cliota Nagpur that grants made' by the Maharaja of 
Chota Nagpur arc themselves impartihle. and as regards succession, subject to 
the rule of primogeniture. This is the more so it the grami e is a relation. 

1606. Of the same kind though noi belonging to the same class is tlie ini' 
partible tenure created by statute. Such is the tenure of a “ iirotected 'Thekadar” 
under the Central Provinces Eand Revenue Aci wdiich con.stitiili's it both 
impartible and inalienable. These siiboidinate estates are the creatures of 
contract, though their indivisibility is a creature t)f law. And so is their 
succession. In so far as they are impartible they will possess the same incidents 
except so far as they are varied by the siatule creating them or the custom if 
any, modifying them. 

1607. Ag ain, an estate may be imparlibh' by the terms and nature of the 

grant. It has already been stated that a person cannot 

(2) By grant. alter the ordinary incidenis of impartibility by transfer- 

ring it to another on that condition. The subject has no 


(1) Mad. Aot II o! 1904 

(2) 1 o! 1869. 

(3) S.7, Mad. Aofc II of 1004. 

(i) 8. 22, Aot X of imK 

(6) Kopilnathy, Government, 22 W. R 17, 
Gajendranath v. Mathuranath, 20 C.W.N. 876. 
1 i^at. L. J. lOU ; 86 I. C. 388. 

(6)8. 6ft (4) (a), C. l\ L:ind Rov. Aot. 

G. H. C. ~69 


XVIII of 1881) re-eoaoted as S. 109 C.P, Aot 
IT of 1917. The view that co parcenary rights 
exist in suoh tenure tiken in Fagwet v. Budh- 
ram, 10 N. L. R 61 is inoonsisteut with the 
view of the Privy Oouiicil in Ramrao v. Raja 
oj Pitinpta\ 41 M. 778 PC. and the provftioug 
of the statute 
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sucli rij^'ht- Where, therefore the estate was partible*, tlie mere faet that the 
Ollier memluTS of the family treated it as imp.irtihle does not convert it into an 
impartible estate, wJiich is an anamolous estate and must be proved by 
evidence which is both clear and unambiguous. Wheie such estate was 
granted by a saiiad che question is reduced to the examination of its terms. 

1608 . Where, however, the nature of the grant is a matter of inference, 
the question will often depend upon the nature of the grant and the intention of 
the grantor must i^e deduced from the correspondenee r receding it and the sub- 
sequent conduct of the i)arti(‘s. 'Fbese principles were jHit to the test in the case 
of the llansapiir zamindari, which was confiscated by the Kast India Com- 
pany, and afterwards for 20 years the Government realized and appropriated 
its revenues, after which, as a mattei of grace and favour, it was conferred on 
one Chattardliaree Sah(‘e, but upon 'Ahat terms, it was not stated. As the 
Privy Council observed: * We have no evidence' of tlu' intention of the 
grantors except that which is to he collccte'd from the proceedings and 
correspondence already referred to, nor have we any record of the proceedings 
betore the Governor-G('neral, or any means of knowing tlie precise grounds on 
which Lord Cornwallis s Govcrnnu'nl repeated th(' recommendation of the 
Board of Revenue and determined to confer the i>rop(Tty on Chattardharee 
Sahee, Again, it cannot l)e denied that in these procc(‘dings the* term ‘Kaj is 
never used, or that in some of them the subject of the grant is spoken of as 
‘the land in Hansaimr wliich Ixdonged lo Raja T^'atteh Sahee. On the other 
hand, there is no expressed intention to alter the natuie of th(' tenure, l^he 
estate, whilst it was in the hands of tlie Company liad never l)een broken up. 
The policy of the decennial settlement w’as lo form a body of landholders by 
ascertaining in whom the zamindan inter<‘St in the soil actually w^as, and 
making with those persons a p(‘rman(*nt S('ttlemt‘nt of th(' (Tovernment Revenue, 
so as to give them the greatest fixity of tenure. In the absence of all 
evidence to the contrary, it must be presumed, that the settlement was made 
precisely as it would ha\'e been made l ad the estate continued in the line of Raja 
Fatteli Sahee, and therefore, that the subject conh ired on Chattardharee Sahee 
was the old zainindari with all its incid^'Uts, excepting at most, its descendible 
quality. It seems t(j follow that iht' intention to alter that cpiality, if it existed, 
would have been expressed. Again, the sek'ction of a member of the old family 
next in succession to tlie excluded line, lliougli it cannot make ancestral that 
which was self-acquired, is a very strong circumstance in fav^our of the 
hypothesis that the intention of tlie (lovernment was to restore the zamindari 
as it had existed before the confiscation or attachm nt, making no further change 
than was involved in the forfeiture of tlie rights of I'Laja Fatteh Sahee and his 
descendants, and in the substitution by an act of power, of the person 
next in the order of succession, and consequently, that the transaction 
was not so much the creation of a n(‘W' tenure, as the change of the 
tenant liy the exercise of a vis major. 

1609 . This case is then an authority for the proposition that the confis- 
cation of an impartible estate by the paramount powers and its regrant to a 
member has not necessarily the effect of destroying its impartibility. It has 


(l) SA Crown Grants Act (XVof 1895),* 8heo L.J. 100 : Shanker v. Jffardeo^ 16 0. 897 P. 0. 
Sma% V. Raqhubans, 27 A. 634 (653) P. C. ; Piroz Shah v. Mnnibhai, 86 B. 58 (56). 

Tajore v. Tagore. 9 B.L R 877 P.O. (8) Beer Pariab v. liajender, 12 M. I. A. | 

{%) Haj fiaUik^hmi v. Suryanarayan, 3 M. (85, 86). 



s. 15i.J 


IMPARTIBLE ESTATES. 


715 


been so held in several cases. This was emphasised by the same tribunal 
in a case in which the escate in suit, which was originally iinpartilde, was 
afterwards formally settled by the Government in ISl-l in order that the 
character and rights of the poligar might be better defined by a sanad-i- 
milkiat and in 1867 a sanad in common form was granted to the then poligar 
conferring on him the rights of a zamindar under Kegulacion XXV of 1802 in 
65 villages named in the sanads whicli was expressed t(; be granted in lieu of 
all former privileges. It contained no clause as to mpartibility but merely 
declared that the grantee continuing to perform the si)ecial stipulations, and 
to perform the dutieis of allegiance to the British Government, its laws and 
regulations, was thereby aiithoiised and cmpoweied to liold iii perpetuity to 
his heirs, successors, and assigns at tbe permanent assessment therein named, 
the zamindari of I'ldayarpalayani. It was held that the confc rral by the sanad 
in the common form had not of itself, and apart from other circumstances, the 
effect of destroying its pristine tmpartibility.(^) 

If tlie estate was initially impartible, tlie mere fad that it was i^artitioned 
as an act of the pirainount power or of rebellion does not destroy its 
imi)arlibility. 

1610. Nor does the fact that such an estate is split u[) and re-granted 
to tvvo seperatc relations has that effeci. 'Diis was settled in llie Bettia Raj case 
which was seized by the li^ast India Company and tlu* liokha* driven out of the 
country for acts of rebellion. Sul>s(*(iuently, they effected a division of the 
Raj estate, reinstating in one portion of it the heir of the formei liolder, and 
granting the other portion to members of another brancli of the same family. 
The Privy Coimcil followed the tninciph* enunciated in the Hunsapiir case 
and said : ‘‘ The Government held itself at liberty to divide the vSirkar into two 
portions, and to grant oru' portion away from tln^ heir of the former owner of 
the estate, and it was equally at liberty to grant the whole aw'ay from him, 
though from reasons of policy, it preferred to extend its favour to liim in a 
certain measure. It cannot he doulited that the grant of the Maitii and Balera 
to Shrikishan and Alidhnt was a dii(‘et exorcis(' of sovereign authority and 
proceeded from grace and favour alone, and it so. it is difficult to avoid the 
conclusion that the reinstatement of the heir of Raja Jugal Kisliore in a 
portion of his father s former estate also bore that character. Following the 
judgment of this lioardin tlu* Flimsapur case W their Lordsliips think that tlu 
present Bettia Raj must be taken to have been the separate and self-acquired 
property of Birsiuma Singh, though w^itli all the incidents of the family 
tenure of the old estate as an impartible Raj.”^^) In the Tamkohi Raj case the 
estate was sitiuued in tlie two districts of Saran and Gorakhpur. After the 
battle of Buxar in 1764 the property in Saran was confiscated by the British 
Government but the Goraklipur })roperty was then in territory belonging to 
the Nawab Wa/:ir of Oiidh which was not ceded to the British Government 
until IHOl. It w^as held that tlie confiscation of the Saran property did not 
affect the Gorakhpur property. It w^as further held ihat its impartibility was 
not affected by the fact tliat it was held by other relations in lieu of mainte- 
nance.(^) 

(1) Katama H%j<i oj Sivaganga, 0 lAJ.A, case) *24 IM 662 affirmed 0- A. 28 M 508 

689; Vefhkata v. Court oj Wards, 2 M. 428 (616, 616) P.O 

P.O. The Kamnad case, 24 M. 618 (624K (3) The Eamnad case, 2l M. 613 (634, 

JOinhora v Bhaskara, 11 M L.J 2y. The 686). 

Udavatpalayam case 24 M. 652*0. A. 28 M. (4) Beer Partab v. Bajewler, 12 H. I, A. 1. 

608(615, 616) P, C., Bammndan v, Janhi, 29 (6) Bavi Nandan. v. Janki, 29 C. 82» <851) 

0, 898 EG.; v. In&rajii, 27 A. 208. P. 0. ... 

(2) Thola V. Thx>la^ (The Udayar palayam (6) Sarabj^t v. Inirajit, 27 A. 208 (241). 
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1611 . This raises the question whether maintenance grants carved out of 
impartible estates are also impartible. The question is again one of intention, 
ff the subject of the grant was to remain in the grantor, the grantee only get- 
ting the benefit of the usufruct for maintenance, it is clear that neither is the 
incident of the property altered nor are the grantees even entitled to partition 
inUir seM) But it does not tlience follow that the grant is by reason of this fact 
inalienable unless, of course, the grant was limited to tin* grantee personally. 
But where the grant is intended u) or has the effect of conveying an estate in 
land, a separaU' and independent estate comes into existence and as all property 
is t>rinia facie partible, it becomes equally })artible since the incident of im- 
parii()i1ity which attached to the parent estatt' dot's not persist in all derivative 
estates car\'ed out therefrom. But as will be presently seen such estate 
may also be customarily imiiartible. Such are the jagirs granted by the Maha- 
raja of Chota Nagpur wlierc such custom has attained tht' notoriety ol a 
lex hci. 

1612 . An estatt' may be shown ti> be impartible by custom in wdiicJi cast' 

tlu' custom alleged must Ix' strictly pro\'ed unless it is so 
Custom. notorious as to have passed into a lex loci of which tlie court 

wall take iudicial notice. Such a custom was found to exist 
in Chota Nagpur where all grants made by the Maharaja of Chota Nag» 
pur, whetlier to relations or to outsiders, are jirt'.sumably impartible, mort* 
especially if they art' in favour of a relation, and sub)('ct to tlie rule of descent 
by primogeniture. But wheie custom has to be prov ed, U must be r>f course, 
proved by clear evidence. And except in the c ase of Rajas of ancient families, 
the courts are loath to admit a custom m favour of impartibility. As the Privy 
Council observ'ed: ‘ Tliere is no doubt that the general law wath respect to 
inheritance as well as vvitli respect to oliier matters, may in the case of great 
families, where it is shown that the iisagt' has jirtivailed for a very long series of 
years, lie controlled, unless there be positive law to tlu' ('()ntrary.”(^*) Referring 
to this case, tlie Bombay court oliseived: appridiend that the same law would 

unhesitatingly be applied to some classes of 'I hakurs and chiefs in this Presi- 
dency, among whom, by selcled custom, tlie principality descends indivisible to 
the eldest son.^ But it would be a dangerous doctrine' that any petty family— 
and in the case under consideratiem a third of the lamily puiperty is valued for 
the purpose of the suit at little more than Ks. 500— is at liberty to make a law for 
itself, and thus to sei aside the general law of tlie country.” To put it 
differently, the custom of impartibility can only be annexed to estates of the 
nature of Raj : it cannot b<^ attached to any petty estate. 

1613 . The custopi is the survival ol the great sov’ereignties which existed 
in this country both undi r the Hindu and tlie Mohammadan kings The 
evidence is the e.vidence ol Gudd/z/aiZ//// 18) and it must be shown that the 


(1) Hameshu ar \ Jihendur, -’>2 C b83 affirm 
ed O. A Dingo. Lmt v. Rame.^hwar, 30 C. 
943 (952) P C. 

(2) Udaye. V. JadablaL 8 C 199 P.C, So.ria)- 
kuori V. beoraj, JO A. 272 (288, '289) P. C 
Venknto v. Court of Warda^ 22 M. 388 P. v- 
followed in Durget T)nt v BameshwoT, IIO C. 
918 (952) P. 0.: Bamchandra v Mudeahwar, 
83 Ct 1158. 

(8) rotef>n>ori v Bodra Nuroin^ 1 A .h.d . 
548 

(1) Gojeiidra v. Mathura Nath, 20 C.W.N. 


B70: 1 Pat L J 109: 86 I.C 888. 

(5) Ko'ijihu'ili V. (lovermnent, 22 \V. R 17; 
Cajindra v. Mnthuranath, 20 0. W. N, 876; 
1 Pat. L. J. 109; 86 I. C. 882; Bamcharm 
V. TIarihar, 36 XC (Pat.) 892. 

(6) (tonesa Vutta v Mahashwar, 6 M.I.A. 
164 (187) applied in Bnsvant Bno v. Man^ 
tnppo, 1 B. H. 0. R. (App) 42 (47). 

(7) Baf<va.nt Bno v. Mnntoppa, 1 B.H O.R. 
(App,) 42 (47). 

(8) Sitting upon the throne’* 
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estate is of the nature of a Raj in vvliich one person alone is tlv' Gaddinashin. 
This was pointed out by the Privy Council in two cases in one of which Lord 
Hobhouse said: ‘‘ The other remark is a suggestion that there is no necessary 
connection between Gaddinashini and primogeniture. That may he so ; but it is 
impossible to read t]je evid nee without seeing that witnesses on botii sides treat 
the two as identical or llie former as proving the latter, Not a single (luestion 
is put to any witness who has affirmed or denied (laddinashini for the [mrpose 
of disconnecting it from primogeniture. . . 'llieir Lordships think that when 
the witnesses affirm or deny Gaddinashini iliey nu'aii to affirm or deny primo- 
geniture: and their constant identification ot the two tilings sliows liow closely 
they are connected in the minds of the tannlu'S of that pait of the country. The 
custom of Gaddinashini has clearly an important bearing on that of priniogeni- 
ture though the connection hetwe( n them may not lie a m cessary one.’ In 
another case their Lordships fiuoied this passage and the l(dlowing from the 
judgment of the Allahabad High Goiirt ovur which they were sitting in appeal: 
“In order to consliliite lluil a valid argument it ought to have been shown not 
only that Gaddinashini and the presentations of na/ars was ihe ordinary con- 
comitant of the possession of an impartible Raj but also that it was an exclusive 
attribute of families in whom the eiislom of primogeniture prevails. ’ ^2) "file 
nature of the evidence nt‘cessary to (stahlish a custom has already been discus- 
sed (S. 9), 

1614. it wdl suffice il sonu* ('ases are luae i)assed in rtwiew to indicate 
giaierally the evidence whu h the eoiiit Heats as suffii'ient and that wliicli it 
rejects as insufficient. 

The following case illusirales tlie difficulty which besets the pi oof of custom. 
Tile iilaintiff sued his hrothei foi paitition of the family estate. Tlie defendant 
jileaded a privtle^iutn in Ins familv ol ipheiuanci' by prnnogenilure. The Subor- 
dinate Judge wdio tried the case found such custom proved. 'Die High Court 
lield it not proved. The e\ idenee adduced to pio\e it comiinsed an entry in the 
wajihulaYz^ tiie early hisloiy of th»' famil> contained in an official publication 
and oral evidence of wilnes.ses who gave it as then opinion that tiie estate was 
iniparlible. d'lie fligh Court dismissed them with tlie remark that thi^y w’ere 
eithei interested or deiiended u])on lla* xvnjibulaf 2. Accordingly iluy decreed 
the claim 1 biu on api-ieal the Pnvv Council leveist d them holding the custom 
proved by tlie lollowdng facts : - 

il) That foi a period of nearlv M) years tiom the time* ot the British 
occupation, the enjoyment had lieen consistent with the alleged custom. 

(2) That as such, foi three geneialious. ihert' had been successive descents 
of the. estate to an eldest son. 

f3j Th^re had been a peisistent tradition of iniparlibility of the estate. 

(4) The evidence of 56 witnesses wlio gave il as their independent opinion 
based on hearsay but not mere repetition of hearsay. I'liougli the oral evi- 
dence witliout the other facts would not liav'e sufficed to establisli custom it 
corroborated these facts whicli w^ent far to provi' it. In the result they held the 
custom proved and di.smissed the .suit witli co.sts. W In anotlier case they 

(t) Nitri Pal v. rl<ti Pol, lu A 1 P, C. irnj v. ^ lorurodliwoj, 16 A. 147 

(* 2 ) Garuradhmj Sujjerandhwaj^ 28 {H) ilururadhiraj Saperandhwajt a, 

k. 87 (50) P C* reversing 0 A. Suinrondk- 37 (62) P.C. 
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upheld a similar custom in favour of lineal primogeniture on the following 
evidence; — (i) judgments in three cases in which the custom was held proved? 
fii) oral evidence on'^botli sides which declaied that there was such a tradition 
in the family? (iii) a procedure conferred or marked by the titles of honour given 
to the sons of the holder? (iv) opinions of defendant’s witnesses who supported 
liis plea of impartibility by an expression of their opinion as to his family and 
the families belonging to the same group. On the otlier hand, there was the 
record of heirs stated in an official document by a late holder on the requisi- 
tion of the authorities of that time. The High Court upheld the custom and 
the Privy Council upheld the High Court mainly relying upon the judgments 
and the special marks of respect shown to the sons of the holder. Referring 
to the judgments, their Lordships said : “ Tiiese decrees do not, of course, bind 
the parties to the present suit, but they go a long way to show the prevalence 
of the custom among famili(‘s having a common origin and settled in the same 
part of the country.” The appellant pressed tiic declaration of heirs made in 
the official record ; but their Lordships admitted its importance but declined to 
accept it as laying down any positi\e rule of succession in the family. 

1615. The court is justified in interring custom from a uniform practice 
lasting for a considerable period. So where it was found that the practice in a 
Deshphaude vcitau iiad been for a century and a half uhtliout interruption or 
dispute of any kind whatever, to liave the performance of the services of the 
vatan and the bulk of the property in the liancls of the elder branch, the younger 
branches being provided only with maintenance, the court held the practice as 
more probably due in its origin to a family or local usage, than a mere arrange- 
ment determinal)le at the wull of any members of ihe family, 

1616. It is held by tlic Pri\ y Council and it is (macted in S. 110 of tlie 
Evidence Act that where a person is found in possession of land receiving rent 
and paying revenue, he is presumed to be its owntu* and as sucli entitled to 
exercise all the rights incident to the ownership. As Sir Barnes Peacock 
said : In England proof of iht* possession of land or the receipt of rent 
from the j>erson in possession is prinia facie e\Mdence of a sei/.in in fee. In 
India the jiroof of possession or of receipt of rent !)y a person wlio pays the 
land revenue immediately to Gc>\ernnient is prirna facie evidence of an es- 
tate of inheritance in the case of an ordinal y /amindari. The evidence is 
still stronger if it be proved that the estate has passed on one or more 
occasions from ancestor to heir. There is no difference in this respect 
between a poiliam (or a jagirj and an oi dinary /.amindari. The only diffe- 
rence between a poiliam or /amindari which is permanently settled and one 
that is not is that, in the former, the Government is precluded for ever from 
raising the revenue : and in the latter, the Government may or may not have 
that power.” (^) 

1617. Where all the lines of evidence, of differing degrees of value, con- 
verged towards the same result, viz.y the existence of a custom impartibility and 
of primogeniture, the Privy Council held the custom established, adding “Per- 
haps no one of them would, if standing alone, be conclusive in favour of 
the defendant’s case ? but taken as a whole they are conclusive.” (fi) This 

(1) Mohesh Chutider v. SatrugJwn, 39 C. (189) P.C. 

848 (864) P.C. (4) Cnllccior v. Lekammtit U B. L* R, 115 

{^yiiamarao v Yeshvanirao, 10 B. 827. (189) P. 0. 

<8) Oolagappa v Arbuthnotf 14 B. L. R. 115 (5) Nitra l^aL v. Jai Pal^ 10 A. 1 (16) P. C. 
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case is instructive. plaintiff, a younger son, sued for partition Ids brother, 
who cl'iimed to succeed t(^ Ins father’s estate by primogeniture The parties 
were Rajputs and the property in suit a village of which the plaintiff claimed 
a third share valued at Rs. 47,125. I'he evidence adduced in support of impar- 
tibility was as follows : — 

(1) Former claim to partition made by a junior member, which was 
referred to an arbitrator who held the estate impartible, but made a division 
of tlie property between the eJainiinls. The Migh Court found that this 
award wis treated as a dead letter. 

(2) The ceremonial of Gaddi iiasJi ini, 

(5) Fntries in the auiiibiilarz to the effect lliat the head of the family 
held the ofBce of the lambardar. 

f4) The evidence of the g(Miealogist which proved the [)edigrec. 

(5j Oral evidence of relations, with ihe exception ()f actual claimants, 
in favour of the custom. 

The Subordinatt' Judge who tiicd the case dismissed the suit holding 
tJie custom proved. On appeal the High Court held the custom not 
establislied, but tbeir d(?cre(‘ was in turn re\'ersed by the Privy Council 
who held the custom made out i and to the several items of evidence 
animxdverted up )ii hy the High ('ourt replied to ihe following effect: (D The 
High Court had held the award inoperative, but their Lordships held that 
the more material fact was that it held the estat(' impartible, (2) As to 
the Gaddutashuii cerommy, the High Court while admitting its perfor- 
mance on two occasions attenuated us significance by remarking that it 
was probably invented to lend coloiii to the custom alleged. The Pri\^y 
Council held that there was nothing to suggest the faking of this evi- 
dence. (3) As regards the ivaidm/arz entries the Tligii Court dismissed them 
with the remark tliat the choice of lambardar had nothing to do with the 
succession to the estate, d'o this their Lordships replied: ‘‘ A lambardar 
represents the estate in all transactions with the ( iovernment. It is of import- 
ance that he should be of capacity for business, and it is usual in a joint 
family to appoint one of the elder members of the family. When it is found 
that the office deva)lv(‘s by primogeniture in a family h^nd there is no 
suggestion that the wajihiilarz speaks falselyj it seems to their Lordships a 
material circumstance to aid the conclusion tiiat tlie estate devolves in the 
the same same way in the family.’ (4) As to the evidence of the genealogist, 
the High Court lield that it proved the pedigree but did not prov j the custom. 
The Privy Council, however, observed that though they hesitated to attach 
importance to expressions therein, such as succeeded to the Gaddi ” or the 
title of ** Rao ” prefixed to the head of each generation, still Bhairon represent- 
ed with fidelity the traditions and belief in the Umargarh family, and that 
the family was a noble one of very long standing in the country. As to the oral 
evidence their Lordships held that it at least proved a persistent tradition and 
taken all in all, supported the custom. The High Court had referred to the 
plaintiff’s evidence against its existence,^ But to tins their Lordships rema|'ked : 
* The High Court say that the plaintiff’s witnesses must have known of the 
Qnstorn if it had existed, and ought to be believed. But people who knexv 
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nothing of the gaddi custom oi of actual installations ani not likely to have 
known or cared anything about th(' custom of inheritance. TJiere need be no 
imputation of their veracity, for, with the except icm of Hari Kam, they only 
speak to negatives, and are guilty ot nothing worse than the common error of 
assuming the non-existence of that which is not known to them.” 

1618. It need scarcely be added that where it is sought to prove a custom 
in one family by proof of custom in another famih', the two families must be 
shown to belong to one group or otherwise conn(‘cled by relationshii) or 
territorial affinity. (2) 

1619. Impartible estat(‘s owe tlieir origin to the feudal tenures wliich 

concjuerers in the East and the West created by distribut- 
(1) Impartible ing and settling the con<iU('red lands amongst their allies 
estates. deipendants eithei as a rt'waid foi past support or on 

condition of future sei vice. I'liese subordinate chieftain- 
ships were in the nature of personal grants held during the pleasure of the 
soverign and were naturally impartible. As the grams multiplied and the 
occasion for service disappeared tlie grant(‘es lK‘eam(‘ rc‘leased from the condi- 
tion of military service, i)ut the chieftains naturally kei)t ip) tlie dignity of tlieir 
Raj by copying in its Government and d(*voliilion tlie (‘xaniple of their soverign. 
When on discontinuance of the native* rule llu* coiuuiy passed to the Hast 
India Company, the latter scrupulously maintained the old tradition and on the 
Government lieing dirt*ct]y lakt'ii o\ei by the Eriiish C'roun an inquiry was 
set on foot and the maintained <uul assuied by tlie issue of 

Patents or Sanads under the hand of iIk* S(‘ttlemeni and other responsible 
officers. 

1620. Now as there is a distinc tion betwec'U the public and the private 
property of a Hindu sovereign, his Raj and the jiuhlic pinpcrty going to the 
succeeding Rajah, while his pers<.)na] and private iiroiicrly going to another set 
of iieirs, the same distinction was observed in the c'ase of the smalh^r chieftain- 
ships. (3) Impartible eslatc^s are various!} called They an* known as Raj in 
the Nortli and Polliam in tlie Scaiili. l>iu an estate may be impartible though 
it is neither. Some of tlu'se are called Jagirs or Inani.s, others 'I'akiqs or 
'rahiits, while in some i^arts iliey j^ass by the title of /amindars. 

1621. ( )f these the Jagirs occupy ;in important place in tlie land tenuivs 

of India. ‘‘ d'he Mogal Enijare iccogni/ed a definite 
(1) Jagirs. portion of its own dominions as tl>at which was directly 

managed by tlie Emperor s offic'^eis, and another area as 
that available for the assignment of the rexenue spoken ot. And when certain 
offices or titles were conferred, a fixed grant went with them as an appanage. 
Such grants were called Jaqire, They were at first always for life, and 
resurnable with the office. Nearly all later Governments have adopted the 
'Jagir but chiefly to support troops, or to reward a service of some kind. 

(1) Niira Pal v. Jai PaL 19 A. I (lb) P.C. (i) i hiniamnn v Nowlukho^ 1 C. 168 P. C. 

(2) Blip Singh v. Bam Baisni, 7 A 1 (1^^) reversing 0 A. Notukhee v. Cluifvdhty^ 20 

P.C.* W.K. 247. 

(^) Secretary oj States KamaeJm^'i M.f.A, (6) Contracted from fJm'dand and Oir 
476, holder, i,e., landholder, 
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They are still granted by our own Government, but as a reward for services in 
the past, and not with the obligation of niiluary service. In time it was 
thought beneath the dignity of the ruler to resume, and so the grant became 
permanent and hereditary. Possibly this stage was liastened by tlie fact that: 
the Government — both Ilindu and Mahomedan — had always been accustomed 
to grant smaller holdings of land, free of revenue, to pious purposes, to support 
teniples, rnosques, schools, or bridges and tanks, and these were called inani 
or *%nuafr and were usually hereditary and permanent as long as the object 
was fulfilled As tlie inam was permanent, so the Jagir grew to be so in many 
cases. Possibly, also, it was tlie decline of power whicli caused jagirs to be 
irregularly granted, and thus to become permanent. WJien a disorganized 
Government desires to reward a worthy (or an unworthy) servant, it generally 
has its treasury empty, and the easiest plan (thougli trut‘ policy would suggest 
a cash pension for life or lives) would be to give a man a grant by way of 
assignment, and allow him to collect what revenue he could off the area. G) 

Jagirs were at tim^s also clearance leases witli tlu' express object that 
tlie granb^es sjiould sf'ttle the waste. 

Where however the jagirs were granted as a reward for military or other 
service they were naturally personal and impartible in their character but the 
fact whether they retained or lost tlieir impartibility. depended upon tlieir sub- 
sequent history. 

1622 . Ordinarily, a Jagir is the grant of tlu* royal share of tlu‘ revenue and 
not of the soil, and is presumed to enure only for the life of the grantee. Unless 
it is a grant to the grantee “ and hts heirs ” there is nothing to control the 
ordinary meaning of words, in which case he takes an absolute interest. Tlie 
principle thai Jagirs are to be considered life tenures only “ unless ollierwise 
expressed in the grant was expressly laid down in the Bengal Regulations 
and is the law in other parts of India. G) So r^Ielvill, J. had held in an earlier 
case lliat tlie grant in Jagir or Saranjam was very rarely a grant of the soil, 
and the burden of iiroving that It was in any particular case a grant of tlie 
soil lay very heavily upon the party alleging it.’*G) 

1623 . In this respect a Jagir and a Saranjam differ from an Inam 
which is a grant of the soil and is generally alienable at tlie pleasure of the 
holder.(®) 

Where the Jagir is merely a life estate it follows dial it is not liable 
in the hands of a successor in title, for the mortgage delits of his prede- 
cessor (7) 

And being a personal tenure, it is not i>artible. 

Where a J agir is granted in peuietuity and partakes of the nature 
of a Raj, it retains its incident of impartibility unless there is anything in the 
grant to make it partible. 


(1) Baden PowolEs Land systems of 
Bdtish Indij* pp. 189, 190. 
ta) Guru Hao v. Secretary of State, 41 B. 

408. 

(0) Bang, Beg XXXVI of 1793, 8. 16. 

(4) Per Lord Hobhouge in Dosi Bai v. 
IgApordos, 16 8.222 (227, 228) P.C. affirming 
O.A. 9 B. 661. To the game efteot Rofnehond 

G. H. C.— 70 


V .Veiekaiarav, 6 B. 698; Qulaltdos v Collector, 
SB. 186 P.C , Narain Krishna v. Rafujrav, i 
B.H.O.R (A C) 1 (24). 

(5) Ramchund v. Venkatrav, 6 B. 698. 

(6) Krishnarav v. RamravA B.H.O.R, (A.O). 
1; Sutyanorayana v. Pntanna, 41 H.»1012 
(1021) PC. 

(7) GtUah Dae v Collector, 3 B. 186 P.C. 
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1624. It lias been said tluit a mere rej^rant does not make an impartible 

estate partible unless tlie intention to make it partible is 
Partible on regrant, clearly expressed. Such a case was decided by the Privy 
Council upon the following facts. In 1783 an impartible 
/^amindari in the Madras Presidency was confiscated by the Government on 
account of the rebellion of the /.amindar. In the following year it was restored 
to the eldest son of the former zamindar as it existed prior to the confiscation. 
In 1793 the estate was again resumed by the Government for arrears of revenue 
and in 1802 two new /amindaris were carved out of it one of which was 
granted to the second son of the /amindar, who was deprived of possession in 
1783 at a fixed revenue. The sanad by which it was granted contained inter 
alia the following clause: — You shall be at liberty to transfer, without the 
previous consent of Government or any other authority, to wliomsoever you 
may think proper, either by gift, sale, ot otiierwise your proprietary right in 
the whole or any part of your zamindari continuing to perform the above 
stipulations, and to perform the duties of allegiance to Government, you are 
hereby authorized and empowered to Iiold in perpetuity to your heirs, succes- 
sors, and assigns, at the iiermanent assessment herein named.’ It was held 
that the words heirs used in the sanad must mean the heirs of the grantee, 
according to the ordinary rules of inheritance of the Hindu Law, and that the 
estate so granted was no longer imfiaitible and subje(‘t to primogeniture. If 
the Government had intended to make the estate impartible, and to limit the 
succession to a single heir according to the rule of primogeniture, instead of to 
the heirs of the grantee, according to the rule of Hindu Law, there is no doubt 
they would have expressed their intention in unambiguous language. 

1625. Their Lordships fortified their conclusiou by adverting to the fact 
that there was no state polic}^ which re(juired that the new estate should be in- 
divisible. “ In the former state of things indivisibility and impartibilily and 
descent to a single heir were tiie ancient natiue of the tenure, and with good 
reason when the eslatt' w^as subject to military service, and under the Govern- 
ment of a chieftain, and was in the nature of a Kaj or principality, but when 
the ancient zamindari was resumed and two new^ estates were cieated out of it, 
of which the Zcimindars ceased to be liable to military servcice or to be inde- 
pendent chiefs, but lield merely as ordinary zamindars subject to the payment 
of a fixed assessment of revenue, there was no reason wliy the rule of imparti- 
bility or desc'mdibility to a single heir, according to the rule of primogeniture 
should be extended to tlie newly created estates. ” Of course if in this case 
the estate had bejen restored entire without any qualifying words in the regrant 
then the estate would have continued lo retain its anc'icnt attribute of imparti- 
bility though it was no longer suppoUed by any state policy. (®) Even the grant 
of a sanad to Padmatur . . . lo be the present zamindar of Shivgunga ; and 
the said Governor in Council hereby requires and commands all the inhabit- 
ants of Shiv^gunga to respect the rights and authority of the said Padmatur ” 
would not detract from its pristine impartibility. H) 

1626. Ghatwal. — The Ghatwals were originally keepers of the ghats or 

passes in the hilly tracts of Chota Nagpur, Monghyr, Birbhum and the Santal 

(1) Venkata v. Narayana., 6 0 L. R. 158 (122) P.G 

(159) 0. P. (^) Muiiu V. Dora Singha, 8 M. 290 

(2) Venkata v. Naryana, 0 0 L._R. 116 (806) P.C 

(158)' P.C. ' (5) Lit- Ghat ft mountain pftss and imll 

(3) Mallikarjuna v. Durga, l3 M, 406 belonging to- keeper of a pasB. 
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Parganas latterly recognized as cliiefs of the areas over wliicb they had become 
established. For a time they served as a frontier police. Their tenure is in 
part regulated by tlie statutory law and varies so 'much that it is not possible to 
generalize upon their modern incidents. Ordinarily, however, they are perpetual 
holdings subject to the condition of service. They are in the nature of jagirs^ 
which, though hereditary are not subject to the ordinary rules of inheritance' 
according to Hindu or the Mahomedan law but are subject to the condition of' 
recognition by the Government. As such they are incapable of partition upon 
the death of the holder and ilienation during his life. (2) 

1627 Wliere the Ghatwal is unable to render service, a d(‘puty miglit be 
appointed on his behall. init his incaiiacity to render service does not render 
his estate liable to forfeiture, But where he is dismissed for misconduct it 
has the effect of the forfeiture of his tenure, since the right to possess the land 
d<‘.pends upon the tenure of the office. Succession to Ghatvvalis is regulated 
solely by the nature of the Ghatwali tenure wliich descends undivided to tlie 
party wlio succeeds to and holds the tenure as Cihatwal. A woman is not in- 
capable of holding a (jhatwal tenure. And altliougli in custom it descends 

from father to son, no siu'cession is legal or x alid till confirmed by the 

zamindar and n'ported by him lo the Government authorities. .Where 
Government has dispensed with the serxice of the Ghatwals, the zamindar is 
under no obligation to coniinue to appoint, and may on a vacancy occurring, 
settle the leiuirc as Ik* pleas(‘s. 

Succession to a Ghatwal is by primogeniture 

1628, A Ghatwal tenure is as regards its alienabiluy subject to variable 

incidents. I'or instance such a tenure in Kharagpur is not inalienable, and 
may be transferred by the (ihaiwal oi sold in e.\(‘cution of a decree against 

him, if such transfer or sale is assented to by the zamindar. And when once it 

is established that the ghatwal had the power of alienation, tliat power forms an 
integral poition of his right and interest in the (rhatwali, and must not, in the 
absence of evidence, be limited to an alienation tor his own life and no 
lojiger. 

1629. SaranjamS.hh-.-Saianjanis are jagirs, and as such ordinarily imply 
the grant of the royal share of tlie le venue and nut of the soil.^’O) They were 
originally grants of jagirs gi anted for tlie support of troops. They were con- 
fined to the Nasi k and Kluindesli districts in the Northern and to the south 
Maratha country. No condition of service being required, they have been com- 
muted to a money payment ; and the giant is a personal distinction for life or 
lives, or in perpetuity as the case may bc.^^^) A Saranjam given for tlie support 
of a distinguished family is generally in its nature impartilde and inalienable.l^‘^) 


(1) heeUmunfi v, Monorunjan 6 W.K. JOl. 

(2) Nihnom V, Bukronaih 9 C. 187 PC; 
Kali PersJutd \ . Anand Roy, 16 C. 471 P. C. 

(8) Jogendra v. Kalicharn, 9 C-.W.N, 068. 
(4) Debee v, Sree Kishen, 1 W. K. 821 ; 
Secretary of State v. Duran Singh, 6. C 740. 

(6) Kustoora v. Monohnr, (1864) W.H, 89 ; 
T)(xyrga v. Doorga, 20 W. K 164. 

(6) Mahb7ib v. Pataau, 10 W. Tt. 170. 

(7) Kali Pershnd v. Anrml Hoy, 16 0, 471 
F.C, 

(8) Kali Per shad v, Anand Roy, 16 C. 471 


PC-. 

(0) Persian word, meaning “Supply of pro- 
visioDB” for troops, or the performance of 
particular duty — Mukasa has much the same 
meaning. 

(10) Oururao v Secretary if Stole, 41 B. 
408. 

(11) 8 Baden i Well's V^and Tenures of 
British India, p. 800. 

(12) Romchandro V. Sokhnrum, 2 B^34C); 
Uururao v. Secretary of Siott\ ii B* 40tl P.C 
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1630. Yatans — A vatan was a grant of land made by the sovereign in 
lieu of service. As such it was a service^grant, and was both impartible and 
subject to the law of primogeniture. A vatan was a public office. As in the 
case of the other service tenures, tlie vatan tenure became hereditary without 
retaining its initial association with service. So where it was found that in a 
Deshpande vatan, for over 150 years the performance of the services of the 
vatan and the bulk of the property was confined to the elder branch, the 
younger branch being provided only with maintenance, it was held that such 
practice being inore probably due in its origin to a family or local usage, than 
a mere arrangement determinable at tlie will of any members of the family, 
ought to recognised and acted upon as a legal and valid custom. 

1631. The Taluqadars of Oud'n like the Subedars of the South were at 
first officials and afterwards lessees of tlie tracts or taluqs from which they were 
authorised to collect land revenue for payment into the royal treasury.(^) They 
are now subject to statutory control, 

1632. Polliam . — An impartible estate is known as a Raj in Northern 
India, while it is called a Pollidm in the Southern reninsula. W This term 
was thus defined by the Privy Council : A Polliam is in the nature of a Raj » 
it may belong to an undivided family > but it is not the subject of partition ; it 
can be held by only one member of the family at a lime, who is styled the 
Poliga)\ the other members of the family being entitled to a maintenance or 
allowance oiu of the estate.” W The polligars were originally petty chieftains 
occupying liilly or forest tracts and nominally owing allegiance and paying 
tribute and service to tlie paramount power, but really free of outside control. 
On the transfer of the government of the country to the British, tlie Polliams 
were settled but tliough naturally impartible, their other incidents do not appear 
to have been clearly defined. So quoting the High Court, the Privy Council said 

The existence of a proprietary estate in polliams or other lands not perma- 
nently assessed, and the tenure by wliich it has been held, are in our opinion 
matters judicially determinable on legal evidence, just as the right to any 
other property.” («) 

1633. Impartible rights.— Personal rights are naturally impartible. 
Such is the right of a priest to serve his yajamans though the acquisitions 
made by him might be partible. W The Patam or office of dignity in a family 
governed by the Aliyasantana Law is indivisible and whether the family be 
divided or not, in the absence of any arrangement made for its devolution, the 
Pattam descends to the eldest male of the surviving members of the family. 


(1) llamrao v. Yeshvantrao, 10 13. 827. 

(2) 2 Baden PowelVeLand Systems of Bri> 
tish India, p. 214. 

(8) Oudb Estates Act (1 of 1869) amended 
by (X of 1886). 

(4) Chintamun v. Nowluhhoy 1. U. 168 p.C. 
The history of the Polliams of .' outborn India 
will be found given in the fifth report of the 
Select Committee of the House of Common s 
presented to Parliament presented in 1612 
(reprinted Cam bray) and in the Madura 
Manual. The account given in the fifth re- 
port was adopted by Lord Kingsdown in 


Xooldeep Narain v. (luvernmmty 14 M. 1. A* 
247. 

(5) Naragmlfjiy.Vewjamay 9 M, I. A. 66 
( 86 ). 

(6) CoUcetor v. Lekamani, 14 B, L. B, 116 
(187) P. C. 

(7) Of. Becharam v. Tkahoorniome^ 10 W, 
R. 114 ■ Ohelabai v, Bargowant ^ B. 94 ; 
Manghernlal v. Vithal Bam^ 6 S. L. B. 107 J 
13 I. C, 226 

(8) Khedroo v. Deo Bmm, 6 W. B. 229. 

n S V. MahaUnga, 4 M. H. 

C. R. 26. 
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1634, Personal property of Impartible holder.— Tlie rule of impaiti- 

bility applicable to ;camindaris does not extend to the personal property of the 
zamindar left at his death, which is divisible amongst his co-parceners in 
accordance with the ordinary law. 

TJie question whether an estate is partible or impartible is a mixed 
question of law and fact. (2) 

1638. Holder sole owner.— rUa history of this clause has been already 
given 1597-1598j. It is now settled by the court of 
Cl. (2). ultimate appeal that in impartible properties there is 

no co“parcenary. (3) q'he contrary had been laid down 
previously in some cases Hut tins position was abandoned in 1888 when 
the Privy Council definitely laid down the contrary. and this view lias been 
confirmed by that high tribunal in several cases. Sartaj Knarfs case is thus 
a land mark in the history of impartible estates cutting as it does at the very 
root of all previous decisions on the subj'.^ct. Even in some later cases the same 
view was reiterated (^) but all these must be taken to hav e been overruled by 
the view reaffirmed by the Privy Council against the succession by pefional 
law. But though the estate is held by a single person in his individual right 
with no co-perc('nary interest in the other relations, tlie law of succession is 
ordinarily the personal law of the holder varied by the impartible nature of the 
estate which is customarily sulrject to the rule of primogeniture. But this is 
only the ordinary and not the invariable rule, there being always no possibility 
of any co-i)arcenary rights existing as regards an impartible estate. 

It then follows that there can be no devolution by survivorship and 
that succession to the estate must, as a rule, follow the custom which brings 
such estate into existence. 

1636. Succession by primogeniture determined by personal law. — 

Hut though the estate is held by a single person in his 
Cl* (8). individual right with no co-parcenary interest in tlie other 

relations, the law of succession is ordinarily the personal 
law of the holder varied by the impartible nature of the estate winch 
is'customarily subject to the rules of primogeniture. But this is only the 
ordinary and not the invariable rule, it being always a matter of evidence in 
each case as to what is the governing rule of succession. In one case it was 
said : ** According to the decision in the Shivgunga case which as their 
Lordships understand, is not now disputed, the fact of the Raj being impartible 

(1) MaharnjuUwjaru v. PutUilu, 5 M. H. i> M H. 0. R 93 ‘ Mutiayan v. Sivagiri, 3 M. 
C, R. 31. ' 370 ; NaraganH v. Venkatachala 4 M. 

MiUhti V , Dora Singha, 3 M. 290 P. C. 260 ; (266) Shriganga y.Lakshmana, 9 M. 

(8) Veukato V. Court of Wards, 22 M, 188 , PeitfU'hi v Chinnatambiar, 10 M, 241 ; 

863 P. 0. dxaplained in Bachco v Mankcri Siva Subramaniya v. Krishna Ammal, 18 M. 
Bait 29 B. 61 (6B) approved in Bo via liao v. 287 . Nachiappa v Sivasuhramamya Pandya, 
U<^a of Piiipuft *^78 (764) P. C. 29 M. 468 ; Baja of Kolahasti v. Achigadn, 80 

( 4 ) Naragunhj v. Vmgama, 0 M. I. A. M, ibp, couiti, Nachaiappa y, Chinnayasami, 

66(86); Kotama v. itaja of Skivgunga, 9 ^9 M . : Bam Pao \ . Raja of Pi tiapur, 39 

M. L A. (689) 689, Neelkisto v Beer Ohandert IM. 396 approved 0. A. 41 U 778 (786) P. 0. 
12 M, i. A. 623 (640) ; Ymumnln v. (61 Sartaj Kuwari y Deoraj, 10 A. 272 

fmum<dat 13 M I.A 388 (339) , Chintamani P. C. , Venkata v. Court of Words, 22 M. 888 

V* H^owtukho, 1, C. U3 P. C. Banhunadh P. C. ; Bama Boo v. Boja of 1 iiiapur, 41 M. 

Bram STwAon?, 1. M. 69 P. C. followed in 778 (784) P. 0. 

Sailjah, 18 0.386; Chamlra y (6) KaUkriehna y Baghiinaih, 810.224 

Qirjdll^aix 14 B, 468 ; Anaji v, Batnaji 2l Ij. (227) ; Laliicshu ar v. Bnmfshwar, 36 €. 481 

^iSl ^ayapa v. Appanat 29 B. 827, To the (487) . Inaer v. Harpal 34 A, 189 ; Harpal v. 

sAmAeftedii Gavuri Deva^ntna v. Bamandora, Bishan, 6 A. L. J. 763 ; 3 1. C. 907, 
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does not affect the rule of succession. In considering who is to succeed on the 
death of the Raja, the rules which govern the succession to a partible estate 
are to be looked at, and therefore, the question in this case is, what would be 
the right of succession supposing instead of being an impartible estate it were 
a partible one.’ (1) On the strengtii of this case the Madras court deduced the 
following principles: “ The first of them, is that a rule of succession in regard 
to succession to impartible property is to be found in the Mitaksliara law appli- 
cable to partible property, subject to such modifications as naturally flow from 
the character of the property as an impartible estate. The second principle is 
that the only modifications which impartibility suggests in regard to the right 
of succession is the existence of a special rule for tlie selection of a single heir, 
when there are several lu'irs of the same class wlio would be entitled to succeed 
to the property if it were partilde under thr geiKTal Hindu Law. We havd 
first to ascertain the class — , and we liave next to select a single heir by apply* 
ing the special rule.” Though the rule of primogeniture generally guides 
the descent of impartible estate, yet a family usage of selection without refe- 
rence to that rule may be established by evidence 

1637. l^'or the purpose of determining the heir the estate must be re- 
garded as the self-acquisition of the holder. On his dcat'. his eldest son, and if 
he dies without male issue, his widow and not his collaieral, will succeed to his 
estate. 1^) Women are not precluded l)y any rule t)f descent from succ' eding 
to an impartible estate (^) though they may be excluded by custom. But 
whoe'^er relies upon such custom must prove it. The holder is entitled 
to adopc a son but the adopted son acquires no greater right in the estate than 
the natural son. (7) 

1638. Where an impartible estate l)e"comes vested in the daughter’s son 
of tile original holder, it will devolve (in Ins death on his own son and not on 
another daughters son of the original holder. Tliere is no authority for the 
contention that wlien an imjiartibh' estate becomes obstructed by being vested 
in a female lieir, it becomes always obstructed heritage, so that on the death of 
each succeeding holder ^whether male or female; the true successor is the heir 
of the original unobstructed owner. 

1639. Successor pays debts. — As regaids the incumbrances and debts 

of the holder they must he discharged by the successor 
^ in accordance witii the equitable maxim, that he who takes 

the fienefit must also bear the burden. But this rule does 
not solve all the questions that may arise in practice. For instance : — (U Is 
the successor s liability to pay the debts of his predecessor unlimited or to any 
extent limited, (li) Is he for instance, entitled to show with the son that his 
predecessor had incurred the del)ls for an illegal or immoral purpose » (iii) Is 
his liability limited to the extern of the personal assets of the late holder 5 (iv) 


(1) Jugendro v. Niiyana^yd, 18 C. 151 (164) 
P, C. followed in Parboti v. C handarpal, 31 
A 157 (416) P. C 

(2) Subratnanya v, Siva, 17 M. 316 (3261 
cited with approval in Parbaii v, Ohamiarpal, 
31 A. 467 (476) P. G.; Visvanednawamy v. 
KaniUt 24 M. F, J 211, To the came effect 
Mutiuvaduganada v. Veriasaml, 10 M 11 
affirmed 0. A. 19 M. 461 1\ C. 

(3) Ishri Singh v. Baldeo Singhs 10 C. 792 

P. 0. 


(4) Periasami v. Periasami, 1 M. 312 P.C.; 
Doorga v. Doorgo^ 4 C lOO (202; P.O. 

(6) Katama v. Baja of Shivgungat 9 M I.A. 
643 ; The Collector of Madura v VeeraaanUf 9 
M.IA. 446 

(6) Banianandan v Jnnki, 29 C. 828 P.C. 

(7) Venhata&urui v. Coxwt n/ Ward$^ 22 M. 
8.S3 P C. 

(8) Mniha v. Udayana, 6 M L.J. 149, 
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Is tliere any difference between llie secured and the unsecured debts. All 
these questions liave become somewluit further complicated by the changed 
view Qf tlie court as regards the nature of the estate. Oases wliich were 
decided in the light of previous cases whicJi classes an imparLible* estate as a 
species of joint property and the holdei a life tenant, must necessarily be now 
applied with caution. The earlier Madras view, since overruled, was that since 
the holder was merely a life tenant his successor was not liable to pay his 
debts even if they were legal and secured by a decree and the successor was 
his son. 1^) But in a later case Muttusw’aini Aiyar, J. supported this view as 
follow^s : ** It seems to us that a zamindar r(‘presents the estate during his life 
for all practical purposes, and that after his deatli, since it has been decided 
that the estate does not constitute assets wdiich can be seized in execution, it 
is open to the creditor by a separate suit to enforce the debt, so far as it is 
binding on him against the successor. The effect of recent decisions is that a 
son, even in his father s life-time, is debarred from setting up that the wliol(‘ 
undivided ancestral property is not liable for his father’s first debts, but it is 
only after the father’s death, when the whole estate has passed to him by 
survivorship, that he is umler a distinct obligation to discharge tlie debt out of 
it.” W When the holder’s interest was sold in execution of a decree against 
him the purchaser wus held to aciiiure only the life-intcr(‘st of his judgment 
debtor, Even the Privy C'ouncil had 1<> accede to this view in a case decided 
ill 1903 in conformity with the view current in 1876 when the holders right 
title and interest w'as sold on the ground that tlie rights of the parties to a 
contract are to be judged l)y that law’ by whic'h they intended, or rather by 
which they may justly he presumed to have bound themsel\’(‘s. 

1640 . But as already observed the status of the holder of an impartible 

estate was materially altered by the exposition of law in 
Gases since 1888 . Sartai Kiiwari s case whiidi laid down the following 
principles : - - 

(Ij That there is no ('o-parcenary in an impartible estate, the holder of 
which is the absolute owner for the time being. 

(2) That an estate may bt‘ impcirtible, but it is not necessarily inaliena- 
ble. Its inalienability depends upon the nature of tlu^ tenure or custom. 

(3) Tiiat succession to an imP‘^rtihlc estate is regulated by custom de- 
pendant upon the nature of the tenure, or by the personal law modified to suit 
an impartible tenure, 

1641 . This case pointed only to one conclusion, namely that the succes- 
sor must pay all lawful debts whether secured or unsecured of the late holder. 
But the courts do not apiieai to l)e ^agreed on the subject ; for while this view 
has been taken in some cases tlic contrary has been also laid down in 
other cases which follow the view of the estate which is no longer tenable. 


(1) Afbidhfioi V. OclagapVf^^ ^ B. C. 11. 
88 P. 0. ; Kosala v. Saluckai, 8 M. H. 0, R. 
189 ; Zamindof o} Sivagiri \ A hvar, 8 M. 42. 

(2) AfufMchitla V. Zamindar of Sitwgiri, 7 
M. 828 (886). 

(8) ^hivgunga Zomindar v. Lafeshmana, 9 
IL ; Abdnil Aek v. Ap:paya8imm, \1 M. 

in R 0* 


(4) Per Willes, J in Lloyd \. (lidber, 6 B. 
& S. JOO cited and followed in Abdul 

Aziz V. Ap^nyasami, 27 M. 181 (142, 148) 
P. 0. , contra Nayavioru Errappa^ 29 M. 
484 . 

(6) Sortaj Kuwari v. Denraj, 10 A. 272 
P.C. 
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1642. In these cases it has been held that since the heir succeeds to an 
impartible estate by the law of survivorship lie takes it free of all debt since 
the successor does not inherit liis predecessor s estate nor can he be chai%eable 
with his liability. (^) These conflicting views were partially justified by 
the conflicting views of tlie nature of an impartible estate taken by the Privy 
Council, That high tribunal has, however, now settled the nature of such 
estates, the result of which is to simplify the liability of the successor for the 
debts of his predecessor, the rule being that the successor is liable to pay all 
lawful debts of the previous holder whether secured or unsecured and whether 
or not supported by legal necessity. 

1643. Though the execution of a promissory note by the previous holder 
might suggest pritna facie that the creditor looked to his personal credit, it is 
still competent to him to show that the estate was intended to be equally 
bound. (2) 

In one case it was held that where the undivided brother succeeded to a 
zamindari, he was not liable for his predecessor’s debts, since he must be deemed 
to have succeeded to it by a mode of devolution re.sembling survivorship and that 
therefore the estate in his hands could not be treated as assets for the payment 
of the unsecured del)ts of the last holder. But in view of the* fact now 
settled that there can he no succession to an impartil)le estate by survivorship, 
this view of the successor s liability can no longer be maintained. 

1644. Spes sucoessionis. — From the fact that the holder is the absolute 

owner of the estate it follows that his successor has 
nothing but an expectancy or a spes successionis which is 
lot property within the contemplation of law so as to be the subject of parti- 
tion or alienation. 

1648. Ri^ht of members to maintenance. — So long as an impartible 

Cl. (6). estate was held to be the subject of co-parcenary rights 

the courts were bound to hold that all co-parceners were 
entitled to maintenance, But the Privy Council have now settled down 

to a conclusion that there is no co-parcenary in an impaxtible estate. As such 
the members of the holder’s family ha\e no legal claim to maintenance. 
Any claim they may have must be foujided on custom, which recog- 
nises the claim of sons and brothers. But in the case of other relations 
it must be proved. So their Lordships said : “ Their Lordships do not doubt 
that the right of sons to maintenance in an impartible /amindari lias been so 
often recognized that it w^ould not be nece.ssary to prove tliat custom in each 
case.” And the same rule would apply to the brothers. But ** we can 
find no invariable or certain custom that any below the first generation 
from the last Raja can claim maintenance as a right.” t®) Their right to 


(1) Raja of Kalahaati v. Achigadulu, 80 M 
; Mamdaleshuiar v. Prayag, 82 M. 429 ; 

Malvaraja of Bobbin v. Kaminayani, 2X 
M. L. J. 598 ; 8 I. C 860 contra Nachiappa 
V. 'Jhinnayasami, 29 M. 468. 

(2) Harpal v BisJum 6 A, L. 758 : 
Indet V. Harpal, 34 A 79 (84) ; Durga v, 
Okintamani* 81 C 214. 

(8)*‘ Maharoja of Bobbili v. Knminayani, 
21ML.J. 598; 8 1 C 860. 

(4) Nachippa v, Sivasusbremaniapandia^ 


29 M. 458. 

(5) 8 6 (a) Transfer ol Property Act 
LalUeshtacr v, Bameshwa/r, 86 C. 481. 

(6) Himmat Singh v. Ganpoi BingK 12 B.H, 
C. R 94; Bamohandra v Sakharamt 2 B. 846 
CheVikulum v ChetHknlum* 4 L C. (M) 808 

(7) Rama Bao v Baja of Piiipurt 41 M 
778 (786) P. 0. 

(8) Nilmony v Hingoo Ldli 5 C. 

P. C. followed in Rama Boo v. ot 
PiUapur, 41 M , 778 (786) P. 0* 
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maintenance must then depend upon cuetom wliieli must he alleged and proved. 
The amount of mainteiKiiice of tlie mcmbeis imist he proportionate to their 
wants i^nd tlieir position in life. (1) 

1646. Maintenance grants. — I'Ikj question of maintenance suggests 
another question - that of maintenance grants. The holder of an impartible and 
inalienable esiate is not iirecluded from making giants of land in perpetuity ^2) 
of subordinate pmures whicli may be both alienable and heritable. The 
question is one of construction and ^intention. But a maintenance grant is 
presumably intended to continue only for the life of the grantee, such intention 
being presumable from the object of it which was only lIk* grantee’s mainte- 
nance. It will l)e so even if in cei cain documents connecLcd with the grant, tli(* 
grantee was described as ‘ jiroprietor” and as holding *Tor ever.’’ 

1647. Custom s(nnetimes modifies the terms of a grant by su]ieradding to 
it incidents of its own vSo when the proprietor of Chota Nagpur Raj granted a 
village to a priest by a sanad which provided ihat the granted" and his 

aulad' (descendants) were to jiossess and enjoy the property, it was held that 
though the Lt;rm would etymologically include both the female as 

well as the male descendants, yet according to the custom proved to have pre- 
vailed at the time of the grant and subsequently in tliat iiart of the countty, the 
words must be interpreted to mean lineal male descendants only. W In some 
cases as in the case of grants by the Maharaja of Chota Nagpur (^) or the 
Maharaja of Darbhanga (^) the grants are themselves impartible. 

1648. In the al)sence t>f family usage or custom, a maintenance grant is 
alienable. A maintenance grant to the grantor’s sons and his descendants 
is ancestral property in the hands of the grantee, so that the latter cannot 
alienate it to the detriment of his descendants except as allowed by law. (I'or 
further information on th(' sulqect of maintenance, see Ch. VH.) 

The word ‘ grant” as used in legal transactions ui India is not to be 
understood in its K’chnic al English meaning of a conveyance at common law 
of remainders, reversions and incorpoieal hereditaments w hicli do not lie in 
livery or of wliich livery could not be given. (®) 

1649. Discontinuance of service.- A service estate does not cease to b(‘ 

impartible by discontinuance of the service attaching 
(1) thereto. In fact a laige number of existing impartible 

estates wert' at one time held on service tenures ; but 
their release from service tloes not alter their established incident of impartibili- 
ty. Nor does the fact that the estate w'as regranted after its confiscation hy 
Government suffice to alter its imparlibility unless that incident was altered 
expressly or hy necessary implication. 


(1) Mafmh v. Dirgiwl, 21 A, 232. 

(2) Norayati, v. Lokenath, 7 G. 

(3) Umneshwar v. Arjun Singh, 23 A. 194 
P.O.; Buniyad llusam v. ITaji Unian, 36 I 0. 

( 0 ) 764 . 

(4) Perkash v. Rameshwar, 31 C 601 
(670). 

’ {&) Qojendra v. Mathuranaih, 20 C.W.N 
B'JG; 1 PAt. L.J. 109 ; 36 1 C. 388. Rama^ 
chardm.^ BaHhat, 86 1.0. (Pat.) 892. 

(6) Wutga Rmieshwar, 30 C. 948 

G. H. C.— '71 


P.C. in which, however, the inipartibility 
was admitted. 

(7) Snshi \ . Jagoti, 14 G. 686 ]’ G, 

(s) DiiKfa Blit V. Ravieshirnr, 30 G. 943 
(962) P.C/ 

(9) Hasarimal v. Aliani, 18 J. C 026. 
(10) Rajkishan Singh \\ Rawijoy 10.186 
P C., Beer Pi rtah v. Rajendra, 12 M. I. A. 1; 
Savitri Bai v. Atiandrao, 12 B. H C E.*2k4 
(226); Radha Bhav v. Amn/ Rao, 9 B 198 : 
Ram Rfio V Veshvanl Rao, 10 B 397, 
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"iSS- (l) An impartible estate is not necessarily inalien- 
able, though it may be so created by the terms 
of the grant, law, or custom. 


Inalienable estate. 


(2) He who alleges its inalienability must prove it 

(3) Where an estate is alienable, the extent of its alien- 
ability must be determined by the law or custom which creates 
it 


Synopsis. 

(1) Impartible efitate, not neres- (1651). 

sarily inalienable (1650). (3) Alienation for ?iere.<ts it t/ (1651). 

(2) CuHtom or tenure, proof of 

1680. Analoi^oiis Law -Though estates which are impartible are 
also at times inalienable, inalienability is not a necessary adjunct of 
impartibility and it cannot be inferred from the mere absence of alienation 
without any evidence of facts which would make it probable that an alienation 
would have been made, (b Inalienability may be inferred from some speci- 
ality in the tenure. 

1651. An estate inalienable l)y custom may lie alienated for necessity. (®) 
It has been held by a long series of decisions that the zamindaris in the 
Madras Presidency are alienable as well as impartible As such the court 
will presume alienability without proof of a custom to that effect. The 
Ghatwali tenures are impartible, but while those in the Khargpur district 
are alienable those elsewhere arc inalienable. 1®) 

IS©- (1) Property acquired by the holder of an impartible 
Acquisitions and estate out of its income does not partake of 
accretions. jls character but is his sejf-acquisition unless 

it is intentionally incorporated with it. 

(2) An accretion so made to an impartible estate also 
becomes impartible. 


Illustration. 

A the holder of an impartible Raj acquires mouzas B, C. and D out of its inoome. 

C, and are managed by the same stai! and their oollection papers kept with those of ths 
Raj. This is insufficient to show A* a intention to treat B, C, and i) as a part of his Baj. 


Synopsis. 

fl; ykquisitions by holder of im- hie estate, emdef we of (1652). 

partible estate (1652). (3) Suixession to acquisitions (1653), 

(2) Incorporation with the imparti- 


(1) Blirpa Dui v. Mameshwar, S6 0. 948 (3) Oopal v, Itaghunaih, 82 0. 180. 

P. C.; Sartaj Kuari v. Dooraj, 10 A. £72 P. (4) Venkataurya v. Gourt of lVard$, 92 M, 

C; Jlenkatasurya v. Court oj Wards, 22 M. 883 P. C. 

388 P. C. '6) l^ali Perahad v. Amnd, 15 P.O. 

(2) Hupiingl v. Pirbhoo} 21 A. 557. (6) NUmoni v. Balcrana$h, 9 C. l^rp, C. 
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i0B2. Analogous Law. — All acquisitions made by the holder of an im- 
partible estate do not necessarily become a part of his impartible estate. 
Prima facie they are his self- acquisitions and as such follow the rule appli- 
cable to self-acquired property. In order to constitute accessions to the 
impartible estate, they must be intentionally incorporated with it. Such in- 
tention might be ascribed to one who left the acquisition undisposed of in his 
life-time. W As the holder may incorporate his acquisitions with the parent 
estate at any time at his discretion, it follows that while he is alive, lie is en- 
titled to treat them as one or the other. But there is a presumption that he 
intends to keep his acquisitions separate. And the mere fact that he managed 
them through his Raj servants or liad the account papers of the one main- 
tained with the other does not shew his intention to incorporate when they 
become accretions to the Raj and acquire all its incidents. 

1653. Where however they remain unincorporated they will descend 
to the heirs of the holders in accordance with the normal personal law to 
which he is subject. 

Property is presum- 157 . (II All propel ty is presumably 

ably partible. partible and alienable. 

(2) Impartibility and inalienability are the incidents of an 
estate which must be pleaded and proved in each case. 


Synopsis. 

(1) Presumption of partihllity ami lity to be pleaded and proved 

alienability oj property fl654}. (1655), 

(2) Impact ibiliiy or inaltcnabi- 

1664. Analogous Law. — When we seethe vast body of property around 
us which is both partible and alienable, law naturally presumes in favour of the 
general partibility and alienability of all property. Impartibility and in- 
alienability being exceptional and confined only to a few estates, must be 
proved whenever it is challenged in each case. So it is now enacted in S. 6 
of the Transfer of Property Act as follows : Property of any kind may be 

transferred except as otherwise provided by tliis Act or by any other law for 
the time being in force.” 

1666. The impartible and inalienable estates owe their existence to the 
feudal tenures created by the sovereign power for past and future services. 
But of recent years law has declared several estates to be impartible and 
inalienable, while in other cases, the same incidents have become attached to 
certain estates by custom. 


(I) Pafhati v. JagadiB, 39 0, 488 (463) 
E 0.; Semiary of State v. Kam^chee, 7 M. 1. 

^ V. Virapratapali. 6 M. H. 


C. R, 8l ; Kotin V. Bangari^ S M, 146; Sarahs 
jit V. rndnrjit, 27 A. 208. 

(3) Secretary of State v. Kamacliee, 7iM. I. 
A. 476 (687). 
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1656. An estate may be impartible though not inalienal)le and it may be 
inalienable though not impartible. The question of inalienability again depends 
upon the nature of the tenure, law or custom, since a custom may be 
general, local, or one confined only to tlie estate in question. (^1 

1657. Tliese incid(‘nts cannot be engiafted upon an estate l)y contract 
or compromise which is void as being opposed to public policy. The 
fact that parties luive treated the estate as impartible and as such liave not 
partitioned it for six or seven generations does not depiive the members of the 
family of their rights of partition. 1^) 

The question w’heiher an estate is impartibh* is a mixed question of law 
and fact (?: 387). 


(1) Sartaj Kuori v iHoraj, 10 A. 272 
( 288 ) P. 0 : Vcnkatit v. C(dirt oj Wards% 22 
M. m P. C. 

(2) Basvant Ban v. Manla'pitnt 1 B. H. C. 
R. tApp)42(i7). 

^ Vimifok w. Copal, 27 B. 053 P. 0. 
IHroj Shah v. Manihhai, 86 B. 68 (56) ; Sri 


Ilajo Viravara v. Sri Baja Virvara, 20 M. 
266 P. C. 

(4) Durriao v. Dari^ 18 B. L. R. 166 P. 
C.: Muihu V. Doraaingha^ 8 M. 200. 

(6) J tapping v Bmii Bamn 7 A, 1 (19) 
P, C. 
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CHAPTER XIII. 

SiccKssiox I'o Imi’aktii’.le Estate. 


1S8. In the absence ol any law or custom to the con- 
Succession to im trarv, succession to an impartible estate is 
partible estate subject to the personal law of the holder 
adapted to the nature of the tenure to the following extent : — 

(1) Succession is subject to the rule of primogeniture. 

f2) Where the holder is subject to the Mitakshara law, the 
heir is the eldest^jnale issue of the deceased or failing him the 
eldest co-parCehei'. 

(3) Where it passes by survivorship from one line of 
descent to another, it devolves not on the co-parcener nearest in 
blood but on the nearest co-parcener of the senior line. 

(4) Females are presumably excluded from succession in 
lavour of co-parceners if the estate is ancestral, but if it is a 
separate acqviisition of the holder they are entitled to succeed. 

(5) In a case subject to the Dayabhag school the heir is the 
eldest member of, the class of persons who are the next heirs of 
the deceased. 

■Exijlanaiton . — In the absence of custom determining 
seniority according to the seniority of the mother, seniority in age 
amongst brothers alone determines the seniority, irrespective of 
the seniority of the mother. 


llliisirations, 

vNOTE. — In the followiuR illustnitious .1 must be understood to be the owner of an im- 
partible estate) . 

(a) A dies leaving his son H aged 10 and a brother 0 aged SO. B succeeds in preference 
to C. 

(b) A dies leaving his widow and a brother. The widow would succeed if the 
isamindari is in Bengal, otherwise it will go to the brother. 

(c) A dies leaving him surviving B an elder brother of the half-blood, and C a 
younger brother of the whole blood. B succeeds in preference to C in the Mitakshara 
country 0) while 0 will succeed m Bengal. ^2) 

{d) A dies leaving two sons B aged 19 by his junior wife and 0 aged 10 by his senior 
wife. B succeeds. 

(f) A died leaving a grandson B aged 10 and a brother’s son C aged 20. B succeeds. 


(1) ^uhtamnnya v. Sivcit 17 M, 310. 


(2) Neel Kisto v Beenhimier, 12 M. 1. A. 623. 
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(1658— I660j. 

(2) P) imogeniture (I659j 
(3; General and lineal primogeniture 
(1660). 

(4) Succession under Mitakshara 
Law (1660—1661). 

(5J Dayabhag Law (1662;. 

(6j Tests of preference among neat 
heirs (1663). 


Order of succession under Miiak* 
shara Laxv (1665 — 1666)» 

(8j Light of illegitimate sons of 
sudras (1666). 

(9) Interest of junior member St mere* 
iy a sp.ts successions (1667). 
^10) Position of females (1668). 

(11) Dayabhag succession (1669). 

(12) Meanin^of primogeniture (1670) 


Synopsis. 

(7) 


1658. Analogous Law. — In describing tbe incidents of an impartible 
estate it has Ireen stated that succession tliereto is subject to the personal law 
of the holder adapted to the tenure. The one incident of impartibility carries 
with it another necessary incident as to its succession being subject to the 
rule of primogeniture. To this extent the personal law must necessarily 
stand modified. Partibility being the general rule, the succession of one heir 
is therefore an exception, This section lays down the salient principles as 
regards succession. All the clauses are drawn from the decided cases, 

1689. The explanation is moreover supportt'd by the following text 

Manu 105. Ah between sons born of wives equal in their class and without any 
other distinction, there can be no j-eniority in right of the njolher but the seniority ordained 
by law is according to the birth. (3) 


1660. Succession to impartible estate. — Succession to an impartible 
. estate in the Mitakshara country is not by inheritance 

^ but by survivorship. (4) “ When an estate is impartible 

it is enjoyed in a different mode from that prescribed by the ordinary Hindu 
Law, but the inheritance is to he traced by tlie same mode unless some further 
family custom exists beyond the custom of impartibility.” As observed in 
the Shivgunga case, In the absence of proof of a special custom of descent, 
the succession to a zamindari impartible and capable of enjoyment by one 
member only of the family at a time, is governed by the general Hindu Law 
prevalent in that part of India with such qualifications only as flow from the 
impartible character of the subject.” (®) The question then is, who is the heir ?' 


(1) E. I. Go. V. Kamachee, 4 W. R. 43 
P. 0. S, 0.; Sub nom- Secretary of State v 
Kemachee, 7 M I. A 476. 

(2) Cl. (1) Ishri Singh v. BaLdeo Singh, 10 
C. 792 (606) P. C ; Bhaioani v. Dec Raj 6 A. 
64A \ Dinkarasami v. Bhaskarasami, M. 
618. 

(Cl) (2) Parbaii v. Chandrpal, 31 A 457 
P. C.; Subramania v Siva, l7 M. 816 
(825) ; Baja oj Kalahabti v. Achigadu, 30 M- 

464. 

Cl. (8) NaragevnH v. Venkatachaiapati 
i M. 250 ; Kochi v Kocki, 24 M. 562 
affirmed 0. A. 28 M. 508 P C; Itoveneeliwar 
V. Chandri Prasad, 38 C, 721, 

« Cl (4) Tara Kumari v. Chaturbhnj 
C. 1179 P, C ; Lekhraj v. Harpal, 80 A. 406 
affirmed 0. A. 84 A. 66 P. C.; Bup Singh v. 


Baisni 7 A. 1 P. G.; HeranatH v. Bam Narain 
17 W. R. 316. 

Cl (6) Mayne'fl H. h. (8feh Ed.) p. 767 
expl ; Jagdish v. Sheo Partap, 28 A. 869 
(882) P. C.; Bamalakshmi y Sivanaiha 14 H. 

I A. 670 ; Pedda y.Bangarit 3 M 286 P. 0, 

(3) Manu IX— 126. 

(4) Nachiappa v. SivOst/bramoniA, 29 M. 
468. 

(6) MuUuvad^gan<idha v. Periaeami, 16 M 

II affirmed 0. A 19 M. 461 (467) P. 0 ; 
Jogendro v. Nityanand, 18 0. 161 P. 0. 

(6) Katama Nachiar v. Baja of Shivgunga, 
9M 1. A. 598. Thereat of the judgment 
admitting co-parcenary rights in an impAfti* 
ble zamindari is no longer sound in view of 
their Lordships' condfdered view ip Bama 
Boo V. Baja of Pittapur, 41 M. 778 F. 0* 
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Where there is a single heir alive at the death of the last owner, he will succeed 
to the estate ; but where there are several heirs equally related to him, they 
cannot all succeed, since if they did the estate could not continue impartible, 
since partibility isa necessary incident of joint ownership. An impartible estate 
can therefore be held only by one person at a time and he must be selected 
out of the body of heirs who would take a share if the estate were partible. 
Such selection is ordinarily based on tlie rule of primogeniture, that is the 
eldest male relation of the deceased becomes entitled to inherit the estate. But 
primogeniture may bo general or lineal. Now since impartibility is the crea- 
ture of law or usage, it must equally determine the rule of succession and 
whether it is one or the other, cannot be the subject of any a priori reasoning. 
It must depend upon the nature of the grant and the law or custom which 
regulates its succession, in tlie absence of which the general law’ must 
apply. As this law does not exclude women from succession, there is 
no inconsistency between a custom of impartibility and the right of 
females to inherit and the general law will prevail unless it is proved that they 
are excluded by custom. That custom may shew what is the rule of succes- 
sion, if it is by primogeniture, general or lineal, the one favours succession 
by proximity of degree while tlie otluT limits succession to the eldest 
member of the s uiior line. In tlu* one case nearness of blood and in the other 
nearness in line, is the ground of preference — that is to say while in the one 
case one nearer in blood though belonging to the junior line is pieferred, while 
in the other, succession goes to the eldest in the senior line wuthout reference to 
the nearest in blood. It is setth'd in accordance with the rulings of the Privy 
Council that when impartible property passes by survivorship from one line 
to another it devolves not on tlie co- parcener nearest in blood but on the nearest 
co-parcener of the senior line. The question wdiether an estate is subject to 
the ordinary law of succession or descends according to the rule of primogeni- 
ture must be decided in each ca^e according to the evidence given in it.^^1 

1661. In the Udayarpalayam '’aniindan case the plaintiff sued for recovery 
of the ?camindari on the ground of his nearness in blood. The zamindari 


belonged to one Z who had three w’ives. By the first wife he had no issue. By 
the second he had three sons M, R and P and by the third one son V, On the 
death of Z the estate passed first to M then to 

M's son and then to iu’s brotlier R. On tlie and wife i 

latter s death possession was taken by S the I 1 

grandson of his brother P. (J. contested S’.s J V 

right on the ground that he was nearer in blood 
to R, but the Privy Council threw out his suit b 


holding that S being a nearer co-parcener of ToS) R 

the senior line was preferably entitled. In I 

other words, the estate was subject to lineal 


promigeniture. The principle of representation places the first defendant 
(S) and the plaintiff (Q) in the position respectively of their grandfather (P) 
and father (Vj and therefore equally near to the deceased zamindar (R) (apart 
from any question of half-blood; and that being so. the first defendant (S) 


(1) Bam Rundm v. Janki Koer, 29 G. 62B 
(854) P. 0. 

(S) Muhammad v. tluaain, 26 C.8i (90) 
P.O 

m Rdragantiv, Vmkatachalapati^ i M 260 
(867) P. C,; Kaehi v. Kaahh ‘-^4 M, 662 (609) 
rntmoA 6. A. 38 M. 608 (519) P. 0, 


{i) Yarlagadda v. Yarlagadda^ ISM. 406 
P.C. 

(6) Kachi v. KacM 24 M. 562 (609) follow- 
ing Raraganti v Venkatachainpait 4 M. 250 
(367) P. C. affirmed O.A. Kachi v. Kmhi, 
28 M. 608 (612) l\ C. 
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bein^ senior in ageto the plaintiff would lake lh(‘ impartiblt' property in pre- 
fenmce to the plaintiff fOj. ’ 

1662. The case would liave been diffrently decided if it wert‘ subject to the 
Dayabhag which does not recognize survivorship as determining the devolu- 
tion of property, 'The same view was taken l)y the Privy Council in a coin- 
])etition between a junior uncle ol tiie last zamindar and a grandson of a 
senior uncle who was lield to hav(' a superior right. Similarly in another 
case, the custom of succession by lineal primogeniture was pleaded and proved. 
There the contest lay between tlie eldest male descendant of the second son of 
the original owner and tht^ descendant of his fourth son nearer by one degree 
to the propositus. It was not disputed that a grandson whose father was dead 
succeeded to the grandfather’s estate in pnderence to a surviving uncle. But 
it was contended tlrat this did nol prove that the rule of lim'al primogeniture 
applied m cases of collateral relationship. Hut the Privy Council held it 
establisl’ed from a family tradition, thougli unsupported by any actual in- 
stance in which the rule had neitlier been followed or departed Ironi proving 
the custom and tire title of dignity beslowed on the heir apparent. The rule 
of succession by lineal primogeniture is then an ex('eptioii to the general rule 
that a nearer heir excludes a more remote one. Hut though from the reported 
cases il would appear that this mode of succession is common to impartible 
estates, it cannot he so presumed. And he who relies uiron it must prove it. 
Again, the fact that the estate is held by a singl ' heir does not necessarily 
imply that it is subject to the rule of primogeniture and to any particular 
kind of primogeniture. 

1663. In determining the right of succession to an impartible estate the 
class ot kindred from whom a single heir is to he selected, should be first 
ascertained. Next it should be seen wliethei family custom or kulachar disclosed 
a special rule of selection, and in default of such custom, seniority of age 
constitutes a title by descent to the impartible estate, by analogy to the general 
Hindu Law. Nearu'-ss of blood is no ground of preference under the Mitak- 
shara Law in case of disputed succession to co-parcenaiy property which is 
partible and it is likewise no ground of [iieferenc'e win n such property is im- 
partible, When therefore, the family property belongs lo a co-parcama. y family 
consisting of all the irrothevs of the deceased propositus^ whether of the whole 
or Iralf-blood, in the absence of a specification to the contrary, the brolb(‘r that 
is entitled to succeed to the property is the eldest in years. 

1664. The parties to a suit, first cousins once removed^ contested the right 
to inherit an impartible zamindavi, which bad been acipiired by their common 
ancestor, wdro had left two daughliTs by tw'o different’s w'i\'es. The plaintiff 
was the son of tire younger daughter, the defendant’s father was the son of 
the elder. The younger half-sister survived the eId(T, and in 1863 was 
judicially declared to have inherited alone the impartibh' zamindari. On her 


(1) Kachi V, Kachi 24 M. 562 (602, 610). 

(2) Neelkisto v. Beerchunder, 12 M. I. A. 
528 explained in Naraganii v Venhataahala- 
paii4M. 250 P, C. and in Subramanya \ 
Siva 11 M. 316 (825.330); AV/u v. Ko.chi, 24 
M. 662 (608, 609) affirmed O. A. 28 M. 508 
(612) P. 0. 

(3) Noraganti v. Venkoiachalapati, 4 M, 
260T267)P. C. 

(4) Mohe&h ?. Sairugtmn, 22 C. 843 P. C. 


(5) Avhal Ham v U^ni Pet tab, IOC. 611 
(618, 619) V. C; 

(6) Biwi NarMar v. Achal Ram, 20 0. 642 
(662) P. G; Muhavimad v 'Husain^ 26 0. 81 
(90) P. C. hetMth v Lokenrih, 19 W. B. 289; 
Bnmchrmira v. Vvnkatrao^ 6 B. 698 (618); 
contra Bhnwaniv, Drn Bajkuari, 5 A. 542; 

Muthiivadttganr,da v. Perinsami, 19 H 46 1 
P. C. 

(7) Subramanya V. Siva, 17 M. 816 (827), 
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death, the elder daugliter s son, in litigation ending in 1881 made good his title 
to the estate being descendant in the elder line. It was held that this last male 
owner became the stock from which descent had now to be traced and that the 
successor was no longer that stock, and that the son of this last male owner had 
a title to the zamindari on his father’s death in consequence of the full and com- 
plete ownership of the latter who had himself become a fresh root of title. 


1666 . In a zamindari subject to the Mitakshara a half-brother senior in 
^ ^ , age would Iiave preference over a younger brother of full 

Order of success on |)it^,od (2) but tlu^ very reverse is the case in a Dayabheig 
succession in which the doctrine of survivorshij^ has no application either as a 
general part of inheritance or as an exception to it. In the case of competi- 
tion between two half-brotliers in the absence of custom seniority in years is 
alone the criterion. The s^miority of the mother does not count, But custom 
may decree otherwise. It may, for instance, confer priority by reason of the 
seniority of tlie mother and not by reason of the seniority in age. Such a 
custom was pleaded and affirmed by the Privy Council. h>) Siicli was also the 
custom proved in a case that sons by wife of the caste of the Raja take in pre- 
ference to a son by a wife of a lower caste'. 1^) 


1666 . A half-brother succeeds in preference to the widow of the ^ast owner.!*' ) 
So wher(' the. zamindar was a Shudra amongst whom the illegitimate son 
succeeds to his father, it was held that as between the son hy a W(‘dd('d wife and 
illegitimate son, the ordinary rule of survivorship incidental to a family co-par- 
cenary applied and the illegitimate son having survived I hr' legitimate upon his 
death without male issue, lie was held entitled by survivorship to succeed to the 
partible Raj. So if the owner die leaving no male issu\v, but two co-widows, 
they would jointly inherit if the est it^' is partible. But if the estate be impartible 
the senior will take the estate and the iuuior only receive^ maintenance. In 
other words the rule of descent is the personal law of th(^ p'^^rties. That deter- 
mines the heir or heirs. If the estate is partible they all pai^icipate. If it is 
impartible the (‘Idest of tiiem takes and th<‘ rest are excluded reason of the 
impartible character of th(‘ estate. And since the heir is determined by the 
gener^ law it follows that if females are competent to inherit to an impartible 
estate the fact that it is impartible is no rt'ason for their exclusion though here 
as elsewhere custom may have ordained their exclusion ; but in that case such 
custom must be strictly proved in the absence of which, in the absence of 
male issue the widow of the late zamindar will succeed H®) and possess the 
absolute rights of the owner but may reliiKiuish any of her rights in a 


(1) Muthiivadugumdha v rcrin.sami 19 

M. 461. 

(S) Suhramauiay Sivn^ 17 M. 816 ( 830); 
Haftmami v. Sundaralmaaami, 17 M. 422. 

(8) 8heo Soondaty v, IHrthee Singh, L. R. 
4 1. A 147 O.A, from Raj Kxshore v. Qobind, 


t 0. 27 F. B. 

(4) Bantcdahshmi v Sivanatha, 14 M. I A. 
870; PeMa v. Banjari, 2 M. 286 P 0.; Ramn^ 
samA V Sundarolingasami, 17 M. 422 (438). 

(6) 8undcif(iling<isnfn,i v Rdmasd'init 22 M. 

616 P. 0 

(6) Bistooprea v- Basoodeb 2 W. R 232. 

(7> Pairbaii v. Jagodis, 29 C. 488 P. C. 

(8) Joggndro v NUyanand^ 18 C. 161, (156) 
P.O. ♦pjptOivina Scuiu v. BaiM, 4 B. 87. Vitv^r 


a. H. C.--72 


naiha v. Kamulu, 24 MX.J. 271. 21 l.U, 724 ; 
contra in Parvoikh v. Thirumalai, 10 M. 334 
(84ti) dissonting from Sadu v. Baiza, 4 B. 87 
CJD no longer be maintained since the appio- 
val ol the Bombay case by the Privy Council. 
The view taken in that case that there is co- 
parcenary in an impartible estate is equally 
erroneous. Roma Rao v. Raja of PUtapnr, 39 
M. 896 affirmed 0. A. 41 M. 778 P. C. 

(9) Ramnundun v. Janki, 29 0. 828 P. 0.; 
Tarakuman v. Narayan, 42 C. 1179 P. 0; 
0 A, from Narain v. Tarakumari, 6 I. C 198, 

(10) Periasami v. Periasami, 1 M. 312 P.C. 
followed in Doorga v. Doerga, i 0. t490 
(202, 208) X. G. 
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compromise with her reversioner. So it was proved that there was a custom 
applicable to the habuana and Sohag grants from the Darbbanga Raj 
which excluded widows, dxughters and descendants of the daughters from 
succession. These grants descend in the family of the Darbhanga Raj not to 
one male heir only, but to all the existing male heirs in the male line of the 
grantee as co-parceners. 


166?. Tliough the heir is traced in conformity with the general law, the 
interest of the other members of a^Mitakshara family is, as r^^gards an impartible 
estate, a mere spes successionis. It is not a vested interest as in the case 
of partible property. 

1668, Position of femalas. — The right of a female heir to inherit an im- 
partible zamindari depends upon the law to which it is 
^ subject. In a zamindari subject to no special law or 

custom the ordinary rule must prevail, v/?., a female cannot inherit an im- 
partible ancestral estate, l)elon:Jing to a joint family under the Mitaks’iaca, 
when there are male members of the family who are qualified to succ"*ed 
ai^Jieirs > a rule of law not d'pend nt on custom, and a custom modifying the 
law in Ms resp 'ct must be a custom to admit f ‘mal s, not a custom to exclude 
them. ^*1 jTliis view would b ' intelligibl ‘ if w ‘ remmaber that the rights whicb 
women possess as regaids an ordinary partiole property cannot be enlarged by 
the mere fact that the property to be d ‘ale with is impirtiole. They succeed or 
are excluded irrespeci-jve of the nalur*^ of the prop 'rty in accordance with their 
personal law. Such liw entitles them to succe ‘d to their husband’s separate 
property from wliich they cannot be exclud d by reason of their sex unless 
they are excluded by li'ustom. (^1 

1669* Dayabmag sa333Ssion. — The same rule holds good in the case of a 
j Dayab.hag fimily, that is to say, the heir is s^ect^d by the 
personal law and if tliere are more than one equally eligi- 
ble, the eldest su/cceeds by his right of seniority. 


1670. Heaninl of primogeniture. — The term primogeniture means 
“first-oorn” and the heir most senior in age whatever his 
' relationship to the last owner, will succeed under the rule 

in preferenefe to other heirs of equal degre(\ So wliere the deceased has left 
several sons the eldest succeeds and the fact that he was born of a junior wife 
is immaterial. As the Privy (Jouncil observed ; “ It is by the brith of his first- 
born son that a Hindu discharges the duty which he owes to his ancestors and 
obtains spiritual benefits for himself and therefore it is to that son that the pre- 
eminence should be given,” 


(1) Harpal V , Lekro j , 80 A. 406 affirmed ^ 

O. A. Lekraj v. Hurpal, 64 A, 66 C.; 

Indar Sen v. Harpal, 64 A. 79, 

(2) Ekradeshwar v. Jamhwari, 12 C. 632 

P. C, 

(3) Laliieshmr v. Rameshwar, 33 0. 481. 

(4) Birmath v. Ram Narayan, 9 B. L. R. 
27#^apprav6d in ChMamnn v. Notylukho L.B. 
2 1.A. 268; Rupiingh v. Baisni, 7 A. 1 (10, 11) 


P, C. 

(6) Ram Nundun v. Jankh 26 0. ($61) 

P.C, foWomng B$er Pertab Y. RajindtxitiU 
I, A, 1 . ' \ 

(6) Rem Nundun v. Jmkit 39 0. 838 (061^ 
P. c, 

<V) Jagdish v, $h£o ParM* 3$ A, 869 (883) 
P.C. „ 
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CHAPTER XIV. 

Transfer of Property. 


1671 Topical Introduction.— Hindu Law of property has been greatly 
modified by the encroachment of the statute law, which has however, sedu- 
lously saved it on certain points upon which it is st 11 extant. Thus the Transfer 
of Property Act while it separates the Hindu Law on the subject of forms 
and incidents of transfer by way of sale, exchange, mortgage, lease and 
actionable claims expressly saves the rule of Hindu Law on the subject dealt 
with in Chapters II and VII relating to gifts, except L^3 which prescribes the 
form of gifts. 

It will be seen that Chapter II deals with t’ e general principles of trans- 
fer and their construction. As most of the sections in this chapter are drawn 
from the Succession Act, these sections aic more in request in construing gifts, 
grants and wills than transfers for value whicli are the subject of other 
chapters in that Act. 

1672. Now it may be observed that in ascertaining meaning of any 
transfer regard must be had to the following four essential facts : — 

(IJ The nature of the property ; (2; the right possessed by the transferor? 
(S) its purpose ? and (^) the mode of alienation. Suppose for example that the 
property is co-parcenary interest. Here the right possessed by the transferor 
d^'pends upon the personal and in fact, the local law, to w’lich lie is subject. If 
he is subject to the Dayabhag law then he is tree to dispose of it by sale or gift 
at his own discretion. But if he is subject to the Mitakshara. then his right of 
alienation must depend upon the local view of that law, that is to say, if he is 
subject to the Bombay and Madras view he may transfer it for value. But 
if he is subject to the courts in Behar, United Provinces, Oudh and the Punjab 
he cannot transfer it at all > but if ’ e contravenes the law and transfer it, the 
purchaser acquires an equity to his purchase which may be translated into 
such relief as the court deems fit. But in tlie last case if the transfer is in- 
voluntary, e g,9 if it is in execution of a decree against t’^e co- parcener t^'en, he 
is entitled to the interest to the same extent as a purchaser by treaty in 
Bombay and Madras. 

1678. The Hindu Law of propeity is so far unaffected by the Transfer 
of Property Act. This is even less affected wiien it is a gift or a devise. It 
will be presently seen that the of interest which a gift conveys to 

the donee depends not only upon the text of the deed but also the sex of the 
donee. Again both on the subject of the construction of gifts and wills, 
Hindu Law follows rules which are not all in consonance with the English 
canons of construction. The Hindu Law of transfer is thus of sufficient 
importance to deserve a separate chapter in the Hindu Code. 

1671. The ensuing sections must, however, be necessarily regarded as 
merely dealing with points upon which Hindu Law remains unaffected by the 
statute. For a general commentary on the subject, reference is invited to the 
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author’s Law of Transfer where the rules of Hindu Law modifying or bearing 
on the different sections will be found set out and discussed. 

Definition of (l) Property is anything which 

property. subject of ownership. 

(2) It may be moveable or immoveable. 

Synopsis. 

(1) DefinitiofioJ property (1675j. {iblc pmperiy under Himhi 

ll) Idol, both a per.^oft and pro- Lctw (1679-1681). 

perfy under llindu Law (1676). (5) Malikana and nankar (1682). 

(Jj Categories of })roperfij (1677). (6j Kmolnmeu.fs of olfice (1682). 

(4) Nibandh or eorrody, lunnove- (7) Claim for maintenance (1682). 

1675. Analogous Law.— The general notion of property will be found 
discussed in the authors work on the Law of Transfer, h) It is proposed here 
to set out its meaning under lliiidu Law, whicli however, contains no dis- 
quisition on the meaning ol the term. Property is a creature of law. It 
includes only those things wliicli law recognizes as capable of ownership. As 
such the term is necessariK elastic, comprising as it does such objects as 
law from time to time throws into that category. 

Besides llie ordinary objects and things which are classed as property by 
the general law, Hindu Law treats the following as i)roperty : — 

1676. Idols. — An idol is treated by klindii Law l)oth as a juridical person 
and property. As prijperty, idols may be the subject of partition. So where 
the plaintiff and defendant were jointly entitled by rotation to the profits 
from an idol in th(‘ defendant’s temple, and the defendant Jiaving obstructed 
the plaintiff’s use and worsliip of tlie idol in his temple, the plaintiff was 
declared entitled to remove the idol to lier own lioiise during the period that 
she was entitled to the profits from it. So in another case it was laid down 
that in the eye of tlie law, tlie idols are property, and the right to deal with 
such property must, in the event of disputes arising, be determined by a Civil 
Court. The idol is again a juridical person, in perpetual minority and cap- 
able of holding property tlirough its manager, As such, tlie individuality of 
one idol cannot, it is said, be validly transferred to its substitute. (®) Nor is it 
clothed with any existence till it is consecrated, and has so become spiritual- 
ized Ol rather individualized.^®) But it is submitted and is now held, that neither 
of these conditions is essential, since an idol is a person in an ideal sense and 
its personality is not destroyed by the substitution of one image for another. 
In fact the wooden image of the God Juggunnath has to be so renewed from 
time to time. A permanent image does not therefore, seem to be indispen- 
sable for dedication to a deity of which the image is merely the visible expres- 
sion. Such are other ideal persons such as muths (®) and colleges which 


(1) Gout’s Law Ol Transfer (4th Ed:) (0) Doorga Perstiad v. Sheo Praiod^ 7 

St §§ 174, 176. C. L R. 278. 

(2) Dwarkanath v, Jmmobee, 4 W. R. 79. (6) Upmidra v. Hem Chioider, 25 0. 406 ; 

(3) Subharaya v CheHappa, 4 M. 315 liojc7noff6e v. Troyluhho, 29 0. 260 (274). 

{bl6);Damoda7 Das v. VttamTiam, 17 B. 271. (7) Asita v. Nibode, 20 0. W. N. 901 ; 86 

(4) Narayctn v, Hoodur Nnrain, 2 Hay. J. 0. 127. 

\ Bippro V, l^emt Dayce, 8 W. R. 166: 6 (8) Ja^gadindra v. Hemanta, 82 0, 129 

W*. R. 82; BhuggahuUy v. (loroo Ptosomw, 25 P. C. 

C. 112 ; Mandhar v. Lakshmi Bam, 12 B. 247. 
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lead the dual existence of l)eing both persons and properties, since they are 
both owners and the things owned. 

The subject will have to be further examined in the sequel in connection 
with the law relating to religious endowments. 

1677. Sub-division of property.— -Though the General Clauses Act 

as well as thelVansfer of Property Act contain dehnitions of ‘‘ immoveable 
property ” they do not dispense with a reference to Plindii Law. Tlie definition 
of that term in the Transfer of Property Act is negative and incomplete (3) and 
that adopted in the (General Clauses Act descril)es it as including “ land» 
benefits to arise out of land, and things attached to the earth, or permanently 
fastened to anything attached t(; the earth. ’’ This definition only provides a 
working definition of that term as used in the Imperial Acts. P2ven as such 
it does not define wliat is a “ benefit to arise out of land.” Moreover, as S. 2 of 
the Transfer of Property Act expressly saves the rule of Hindu Law against 
anything enacted in Chapter II it becomes necessary to enquire what is the 
actual import of tlie term in Plindu Law. This is all the more necessary as 
Hindu Law prescribes special rules for the alienation of immoveable property by 
the manager, the Hindu widow and other qualified owners of family property. 

1678. Property may be variously subdivided according to the standpoint 
from which it is viewed. Hindu Law' divides it into land and goods, or im- 
moveable and nioveal)le property. So far Hindu Law' does not differ from the 
general law. It, however, regards certain incorporeal rights as immoveable 
property. The leading te.xt on the subject is as follows : — 

Yajnavalkya Let a king having given land or assigned a corrody cause his gifts to 
be written for the information of g >od pnneos who will succeed him 

To this Jagannatli adds the following explanatory note ; In tlie Dipkaiika 
a corrody is thus explained ; the gift of a future thing by a previous agreement 
in this form, “ 1 will give a liundred SuverNas (^) every month of Kartik or 
out of this mine, or tins village. 1 will annually give a hundred Stivernas, or I 
will monthly give one Sttverna'* 

1679. Nibandh. — What is then a Nibandh^ translated as corrody? It is 
thus explained in the Ratnakat. “Thai which is fixed or made fast (niband- 
haytej is a Nihandh 'or corrodyj, fixed pension receivable out of mines or the 
like.” 

I'he correlation of Ntbatuili with land show's that the tw'o were regarded as 
closely allied. The question tlien arises what they comprise and whether they are 
similar in their nature and quality. I'here can be no doubt that there are seve- 
ral incorporeal rights which Hindu Law' classes as immoveable property. Such is 
a hereditary office which it treats as immoveable property. So is also a right 
to officiate as priest at funeral ceremonies, ^^1 a right to worship an idol UO) 
and such is a Nibandh or corrody which is an allowance whether secured 


(1) Act X of 1897 S. 3 (25). 

(2) Act IV of 1882. 

(S) S. 3. See 1 Gour’e Law of Transfer 
(4th Bd.) §1 61 69. 

(4) Gereral Clauses Act. (X of 1897) S 8. 

(5) 2 DIgt pp. 162, 168 ‘ Corrody— the 

gift of a thing assigned on a fund." Cole 
Brooke's *tote The Sanskrit word is Ni- 
bandh cited in Mayukh, 11 1-6 (lilaudlik) 19. 

(6) “ Gold pieces* . 

(7) 2 Dig, p. 163. To the .same effect 
Mayukh ll*l- 6. 

(8) Sinde v, 8inde, 4 U. H. C. tt. 61: Bal’ 
vwiirav V. Pnrshotam, 9 B. H. C. K. 99 ap. 


proved »n FitMekmv>gji v. Deaai, 13 B. L. R. 
254 (268, ^64) E. C.: Beema v. Jamasjee^ 2 
M. I. A. 20. 

(9) Futtrhsangji v Desai, 18 B.L.R. 264 
V. C., Krishnabhat v. KapaUhai, 6 B. H.C. R* 
187. Balvanirav v. Purshoiam, 9 B. H. C. R. 
9 Collector v. Krishnanath, 5 B. 822; Appana 
V. Nagid, C B. 64‘i; Raghoo v, Kassy, 10 0. 78; 
Sulih Lai V. Bishambhaft 89 A 196. 

(JO) Eshan v. Monmohim, 4 C. 688 follow- 
ed in Jaiilar v. Mvhufidn, 39 0. 227 9^80). 
(11) Government v. Kahanrai, 14 M. I A. 
561; (rovernmvfit v. Gosvani^ 9 B. H C. R. 222 
( 226 ); Krialmiji v. Gajafmit 88 B, 873. 
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on land or not.(l) The question was considered by a Full Bench of the Bombay 
High Court in connection with the question of limitation. The government 
of the Peishwa had by a sanad dated 1790-1791 A. D. granted an allowance 
for the performance of worship in a temple at Mahim which was annually 
payable and paid till 1859 when the Collector of Thana discontinued it The 
plaintiff sued for its recovery and the question referred to the Full Bench was 
whether it was immoveable property within the meaning of the Limitation Act 
of 1859. W On the construction of the sanad the grant was found to be perma- 
nent, irresumable and substantially inalienable. It was contended for the appel- 
lant that the question whether the subject matter of the suit was or w'asnot im- 
moveable property ought not to be determined by a reference to Hindu Law. But 
the court held that as the term “ immoveable property ” had not been defined 
in the Act and even if it had been, so as to connote an interest in immoveable 
property, its nature and quality could only be determined by Hindu Law and 
usage according to which a Sihandh ^3) or corrody signifies anything which 
has been promised deliverable annually or monthly or at any other fixed period. 
Continuing the court said : “ The Hindu authorities, which we have quoted, 
seem to show that a pension or otlv r penodxal payment or allowance granted in 
permanence is Nibaivih whether secured on land or not. Some of them favour 
the supposition that a private individual as well as a loyal personage may 
create a Ntb ndh. Whether that view is sustainable is a question on which we 
do not intend to give any opinion, such being unnecessary, inasmuch as the 
present grant is from the Peishwa Goverrment which it is admitted had full 
power to make it. We are unanimous in holding that the grant made by the 
sanad here is Nihdndh and that for the reasons already given, we are bound to 
regard it as immoveable property or an interest in immoveable property 
wichin the scope of Act XIV of 1859, S. 1, clause 12.” v&) 

1680. This view was supported by a decision of the Privy Council in 
which the same view was taken of a Toda Gira^ Ivtq which is a customary 
due owing its origin to the annual payment exacted by t’x Girasias from 
the village communities in certain territories in the West of India by violence 
and wrong in the nature of blackmail but which on the assumption of 
Government by the British, acquired by long usage a quasi-legal character 
as customary annual payments. But inasmuch as the payments were 
made to Girasias who might be Mahomedans, the question of the char- 
acter of hak could not be considered wdth reference to Hindu Law\ They 
then added : ‘‘ Whatever may liave been the origin of the hak, it must be 
assumed to be now a right to receive an annual payment which has a 
legal foundation and of which the enjoyment is hereitary ; and that the 
liability to make the payment is not personal to the respondent but one 
which attaches to the Inamdar virtute tenure. This being so, their Lord- 
ships have come to the conclusion that the interest of the hakdar does possess 
the^ qualities botli of immobility and of indefinite duration in a degree 
which, if the question depended on English law, would entitle it to the 


(1) Kriatoihone v. Nandarani, 86 C. 889 
(894), 

(2) 8. 1 (12) Act XIV of 1859. 

(8) The word Nihandh originally signified 
any piece of composition. It was then 
applied to a piece of composition issuing from 
a king Thence by the transference of idea 
the weed came to signify any hereditary 
ofiioe conveyed by a royal charter. 

(i) '* Corrody is a word of medieval 
origin , properly signifying a peonliar right, 


viz.t the grant by the royal or other founder 
of an abbey of certain allowances out of the 
revenues of the abbey in favour of a 
dependant or servant” Faiesangji v, 
Kalvanrayaji, 10 B. H. C. R. 28l (28d, 289) 
P. C. 

(6) Collector v. Hari, 6 B. 646 (569) E. B. 
overruling 0. A. ColUHor v. Kri.^hna Nath, 
5 B. 822 in whioh the allowance was not 
treated as immoveable because it was not 
ohargad on land. 
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character of a freehold interest in or issuing out of a real property 5 that 
upon the general principles of construction applicable to an Indian statute, it 
must be held to be ‘an interest in immoveable property within the meaning 
of Act XIV of 1359.*’ (2) 

1681. This case is then an auihority for the proposition that a fixed per- 
petual payment assured by the ruling power must be regarded as immoveable 
property even though it is not charged on land. As compared to this Vamha- 
sans are unquestionably immoveable property since they are annuities 
charged on land. 

1882. Such is also a NLalikana (^) and a Nankar allowance receivable out 
of the profits of a particular village (*>) and such is the right to manage a 
Saranjam. 

But the emolument of an office due by custom is not immoveable pro- 
perty, I ') nor is a claim for maintenance unless it is charged on land, 

1@0- Property of any kind may be transferred except 
intllev'cbie as otherwise provided by any law for the time 

property. being in force and by the f )llowing clauses • — 

{(i) The chance of obtaining a legacy on the death of a kins- 
maiii or any other mere possibility of a like nature. 

{h) Res exira cofivnercium. 

{c) Co-parcenary interest except to the extent hereinbefore 
allowed. 

{(1) Maintenance grant 

{e) Personal grant. 

Synopsis. 

(l) Inalienable property (1683). alienable (1686). 

(2J Spes successionis 0 684j. (5) MaMenance (jrani (1687). 

(3) Res extra commercium (16S5). ^6) Personal grant (1688;. 

( 4 ) Co-Parcenary interest hou^ far 

1683. Ane logons Law. — This section is adapted from S. 6 of the 
Transfer of Property Act which leaves the rule of Hindu Law intact. But as 
there is no rule of Hindu Law to the contrary it follows that that section 
equally applies to Hindus. This rule renders the properties specified in its 
seven clauses generally untransferable. It does not imply that other property 
is transferable J for all that it means is that Hindu Law interdicts the transfer 
of these seven species of property. For the rest it leaves the general law to take 
its course. 


(1) See 1 Cruise's D'gent p. il plao. 10. 
(5) Fate.wnqji v Kalianrayajh 10 B. H. 
C. B. 981 (991) P 0. 

S * Annual al owanoes.** 

Keshav v, Vinayak, 29 B. 99. 

(5) Hwmtind V. Oseentn, 9 W. R 109 ; 
BhQal€0 Singh v, Ne 0 mco, 12 W. R. 498 : 
<:hbind V, Biimehunder, 19 W. R. 14. 

(6) Deputy Commissioner y. Jagiunn, 88 


I. C. (O) 461. 

(7) Nora^an \ 16 B. f?47. 

(8) Rathna v. Tirutmhaia. i2 M. 861 ; 
Boojiy Bala^ 16 B. 185; contra dissenting 
iroin contra in Chhagan Lai v Bapubhait S 
B. 68. 

(9) Beer 0 hander v. Baj Qoomarf 9 Q 
585 (555) 
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1684. Spes suocessionis . — A mere spes succession is cannot be transfer- 

red. Such is the chance of an expectant reversionary heir 
01. (a» to an estate in possession of a female heiress. Even under 

the English law a mere chance of succeeding to an estate 
was a bare possibility incapable of assignment '^) though equity would enforce a 
contract to convey the estate when it fell in. ^2) But the Privy Council have held 
“that the principle of Englisli law which allows a subsequently acquired inte- 
rest to feed, as it is said, tlie estoppel does not apply to Hindu conveyances.”^^) 
It is equally clear that the same rule would hold good in cases governed 
by S. 6 (aj of the Transfer of Property Act, since that clause prohibits the 
sale of a chance directly, it equally prohibits its sale circuitously and moreover 
such a contract, if p‘^rmitted, would defeat the law namely S. 6 ^aj and would 
therefore be illegal within the meaning of S. 23 of tlie Contract Act. The 
result then is that such expectancies can neither be sold nor their sale con- 
tracted for p'qj- a fuller discussion on clause (a) See the author's Law of 

Transfer, 4th Ed. (§§ 200, 205). 

1685. Res extra commercium.-- This clause corresponds to S. 6 of 

the Transfer of Property Act where its effect will be 
(b). found set cut in detail. See Law of Transfer, 4th Ed. 

219, 220j. 


1686. 
Cl. (c). 

1687. 

Cl. (d). 

1688. 

Cl. (e). 


Go-parcenary interest. — The nature of co-parcenary interest and 
the extent to which it ma\ be transferred has already 
been the subject of a [irevious discussion (> 1251). 

Maintenance ^rant. — It has already been seen that a maintenance- 
grant is a personal right, and unless charged on land it 
creates no right in ron capable of transfer. 

Personal ^rant. — 4'his corresponds to S. 6 ^d) of the Transfer 
of Property Act and will he found discussed under that 
clause in Gour’s Law of Transfer, 4th Ed. 218j 


1 ® 1 . Where an absolute estate is |t;iven by a transfer or 
^ ^ devi-e with a condition superadded which 

restricts the grantee s legal power of transfer 
or mode of enjoyment, the condition is void. 

(2) Such are the conditions against alienation and parti- 
tion of the property or that the alienee should accumulate its 
income or submit to the control of certain trustees. 

(3) But there is nothing illegal in the grantor stipulating 
that the grantee shall live in his house. 


(1) Jones V. Bob, 3 T R 88 (98); 100 E.K. 
470 ; In re Parsims Stockbv v. Parsons, 45 Ch 
D. 61. 

(2) Wise/nan v. Eoper, 1 Ch. B. 168 ; 
Weihered v. Wethered, 2 Sim. 183 ; 57 E. R. 
767; Lyde v, Mym, 1 Myl. & K, 688, 89 E. 
R. 889 contra Per Lord Eldon Carleion v 
Leighton, 8 Mer. 667 ; 86 E. R. 266; Hitr- 
wood V, Toohs, a Sim. 192; 67 E. R. 761. 

(8f Doolichund v. Brojo Bhookun, 6 C. L. 
R. 628 (632, 683) P, C. S C. 10 0 L R. 61 
P.O. cited and followed in Ram Nirunjun v. 
Praijag, 8 0. 188 (144), 


( 4 ) Dhnorj eel v . Ij hoorjeet , 30 M . 201 . 

(5) Sham Sundar v Acekan Kmwar, 21A, 

71 (79, 80) P. 0. Sumsvddin v Ahdul^ 81 B. 
166; Dhoorjeti v Dhoorjeiit 80 M. 201; Kaka* 
ralapvdi v Kannukvri^ 28 M L, J 660 ; 89 I. 
C. 241 contra Giiabai v Balaji, 17 B 282 
(decided before the Transfer of Proper^ was 
extended to Lombay); Nasirul Haq^v, Fyaml 
Rahman, 38 A 467: Ram Nirunjun v. Prayag, 
8 C. 188. , 

«8) See the subject discussed in 1 Goar*s 
Law of Transfer 4th Ed., §§ 228, 224, 
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Illuatratiom. 

ia) A devifos his est^ate to B on oonditioD that he does not alienate it. The devise is 
good but the condition against alienation U invalid and void. 

(6) A devises hia estate to B and C on condition that it shall not be partitioned be> 
tween them* The devise will take efieot without the condition which is void. 

(c) A devises his estate to an idol on condition that after defraying the cost of its wor> 
ship the surplus should maintain the family but that it shall not be liable for any debts. 
The devise operates as an onerous bequest in favour of the family but the condition as to its 
nonliability for debts is void. (4) 

(d) A bequeaths his estate to B but at the same time provides that C will manage it for 
B, B takes the estate without being obliged to have it managed by 0 (^'> 

Synopsis. 

(1) Restraint on alienation in- (ij Conditions void for remoteficss 

valid (1689). (1691). 

(2) Provision for ooijoyment of (4j \'alid conditions (1692J. 

Profits only (1690). 

1689. Analogous Law. — Tliis is the third rule formulated in the Tagore 

case and corresponds with S. 1 1 of tlie Transfer of Properly Aci and S. 
125 of the Succession Act. The rule was thus stated : If the gift were in 

terms of an estate inheritable according to law, with snperadded words, re* 
stricting the power of transfer which the law annexes to that estate, the restric- 
tion would be reiected as l)''ing repugnant or rather as being an attempt to 
take away the power of transfer which the law attaches to the estate which 
the giver has sufficiently shown his intention to create, though he adds a 
qualification whicli the law does not recogni se ”. ^'^) This rule is a necessary 
corollary of the general rule that no man can be permitted to create an estate 
unknown to the law. If a grantor devise were permitted with conditions 
superadded as to the mode of its enjoyment, it would subject ownership to 
varying incidents destroying its certainty and meaning and no one would 
deal with property of which the incid uits may be varied and not easily 
ascertainable. 

The Privy Council have in a series of cases held that the rule here stated 
is applicable to Hindus. 

1690. So where tlie testatrix bequeathed her estate to her family deity 
for its worship and the surplus for the support of her family adding that her 
property will not be transferable or liable for any person’s debts but nevertheless 
one of her son’s creditors attached it in execution of his money decree, it was held 
that the estate was charged with the daily worship and that the clause against 
transfer was invalid, the estate being liable for seizure in execution by the 


(1) Tagore v. TagorCt 9 B L. R. 877 (895) 

P, 0; Ashutosh v. Doorgachurfij 5 C. 438 P. 
0; Sookhtnoy v. Monohnrri, 11 C. 409 P.C, 
Baikishori v. Debefidranatht 16 0 409; 

Ohundi Churn v. Sideskwari, 16 C. 71 P, C. 
Lain Mohan y. Chvkkunlah 24 0. 884 P C, 

(2) Mokondo v. 1 0. 1C4; Bai- 

Hshafi V. D^bendranatK 16 C. 409 P. C. : 
Narayan v Kannatht 7 M- 816. 

(8) Baikithori v. Debendranath, 16 C. 409 
P.O. 


(4) Ashutosh v. Dforga 5 C. 48s. 

( 5) Bhaghutti v. Bholanaih 1 C. 104. 

(6) Tagore v. Tagore, 9 13. L. R. 877 (396) 
P. 0. 

(7) Ib. 

(8) Tagore v. Tagore, 9 B. L. R. 377 (396) 
P.C ; Ashutosh V .Doorga,b 0. 438 P.C.: Shook- 
moy v. Mofiohurri, 11 C. 684 P. C; Baikishori 
v. Dehendranath, 16 0. 409 P. C,* Chandi 
Chnran v. v. Siddeswari, 16 C. 71 P.0,, nalU 
Mohan v Chukkun Lai, 24 C. 884 P. 0. 


G. H. c.— 73 
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creditor of the testatrix’s son. (^) In another case it was laid down that Hindu 
Law did not allow such a disposition of property as would have been made by a 
testator whose intention was to give to his descendants the profits only of his 
estate for their benefit, for the maintenance of religious services, but not to* 
dispose of the estate itself, 

1691. Void restrictions may be ignored if they are separable. But if 

they are not, then the whole deed would fail. The testator 
Void for remoteness, executed three deeds in 1856, 1862 and 1870. In the first 
he prescribed the shares which his adopted son and natu- 
ral sons would receive in his estate. The second apportioned his debts and the 
family dwelling house. The third provided that until the youngest should 
attain majority the names of his adult sons should not be registered nor should 
they be able to interfere with the property. He then added that even on attain- 
ing majority his estates shall be managed by his Amlas who will defray the ex- 
pense of the worship and pay the balance to his sons. A gift over was, that on 
the death of a son, the surviving sons should take his share proportionately to 
their own, and that if any of the sons so taking should die leaving sons, such sons 
should receive their proportionate parts of the deceased son’s share. The court 
held that the will contained clauses which were invalid but severable from the 
rest and as such it upheld the will, ignoring its subsequent provisions creating 
a perpetuity and the special rule of succession as regards the share of a son 
after he had succeeded to another deceased son. 

1692. Valid conditions. — The difference between valid and invalid 
conditions is one of degree. But they are nevertheless distinguishable. So in 
the second case arising out of the Tagore will, the question was whether the 
devisee J had not forfeited his life to estate devised to him on condition that he 
lived in his haithak khana. It was held that the devisee had substantially 
complied with the condition by keeping it open and occupying it occasionally. 

Rule against per- A perpetuity cannot be created by 

petuity. transfer or devise, except for religious and 

charitable purposes. 

Synopsis. 

(1) Rule against perpefniiy in (3) Religious and charitable gifts 

Hindu Laiv (1693-1695), excepted (1697). 

(2) Gift to unborn persons (1696). 

1693. Analogous Law. — The rule against perpetuity is enacted in S. 
14 of the Transfer of Property Act and S. 101 of the Succession Act. As these 
sections save any rule of Hindu Law to the contrary, it is sufficent to state that 
the Hindu Law equally abhors a perpetuity. It was so held by the Privy Oouncil. 

1694. The partical working of this rule will be illustrated in the 
following case in which the testator had provided that while his estate should 
remain intact, its income should be applied to the worship of the deity Upon 
which Privy Council observed: ** His object appears to have been to create a 
perpetuity as regards the estate, and to limit, for an indefinite periods th8 

(1) Ashuto$l% V Doorga, 6 C. 488 (444) F. C 

V.O;8onatunv.JuggutSoondaree,B M. I. (8) RaikUhori v. Debmdra Kath. 16 0 
A. 66. 409 (421) P. C. 

(2) Bhookmoy ▼. Uonohurri, 11 C. 684 (692) (4) Tagore v. Tagore^ 14 B. L B. 60 P.O. 
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enjoyment of the profits of it which would not be allowed by Hindu Law. ” U) 
The will being thus set aside as void, there was an intestacy and the natural 
heirs were allowed to succeed. The case would have however, been different, 
if the testator had first given the estate and then restrained the alienee to use 
only its profits in whica case the gift would have taken effect without the 
subsequent clause creating a perpetuicy. It was so held in another case also 
decided by the Privy Council. 2) 

1698. The limitations and provisions of Ss. 14, 15, and 20 of the 
Transfer of Property Act have since been directly made a part of Hindu Law 
by the statutory enactment known as the Hindu Disposition of Property 

Act. 

1696. On the same principle Hindu Law does not favour the conditional 
grant of property to persons yet unborn, who may happen to be the living 
descendants of the grantees named, at some future and indefinite period, upon 
the occurrence of an event, which may possibly never occur. Such was the 
deed executed by one -und Narain in 1778 A. D. in favour of the 

plaintiff’s ancestors in w. uir he assigned seven villages “ in the nature 

of a fixed remuneration. However as you are now being supported by Hie 
profits derived from tliree villages and by other means, for this reason four 
villages have not been made over to you ... If ev^r in the time of my 
descendants you are not provided with the means of maintenance fby them) 
then let the descendants of yours who may be living at that time produce this 
deed, and taking possession of the three abovementioned villages and also 
of the four villages (now held) khas (by me) enjoy possession of them rent free 
from generation to generation . . . These seven villages will in no way 

appertain to iny kingdom.’ The Privy Council held tliat that the condition 
if you are not supported ” was not shown to have been fulfilled, and if it was, 
that (ii) the grant was void for remoteness and uncertainty, or that (iii) it was 
a grant in favour of unborn and therefore equally ineffectual, “it is immate- 
rial in w'hat way an interest such as the appellants claim is created. If it 
prevents the owner from alienating his estate discharged of such future 
interest, before the emergence of the condition, and that event may possibly 
never occur, it imposes a restraint upon alienation which is contrary to the 
principles of Hindu Law (^) 

1697. Religion and charity excepted. — The rules against perpetuity 
and remoteness yield to religion and charity both under the statutory i®) as 
well as under the Hindu common law 

1©3. A direction to accumulate income is valid if 
. . . limited to the period during which the testator 

c oma oni. entitled to direct and control the course of 

devolution of property. 

Synopsis. 

(1) Scope of the rule agaimt accu- 0) Limits to the period /or •which 

mutations (1698;). accumulation can be directed 

( 2 ) BtUe applicable only to self- (1698). 

acquired Property (1698). 


(1) 8hOokmoy v. Henohurrit ll C. d8| 

(695»)P.O. 

(9} Baiki»hofi v. Deihevdra Naih. 16 C. 

m (491) p. 0 . 

(8) AotXVofim. 

(4) Vhimdkhurny Sidkeswarit Itt C. 71 
(70) P. 0. 


(6) Chatidtehur^i v, Sidheswari^ 16 C. 71 
(80) P. C. 

(6) S. 17, Transfer of Property Act, S. 
105. Succession Aoc. 

(7) Laht Mohun v. Chukkun Lai, 24 C, 
834 P. C reversing O A. Ghukhun Lai v. 
Laiit Mohun, 20 0, 906. 
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1698. Analogous Law. — The rule against accumulations is enacted in 
S. 104 of the Succession Act and S. 18 of tlie Transfer of Property Act. 
The Hindu rule is more elastic and permits of accumulations if limited to the 
period during whicli the tesUitor is entitled to control the course of devolution 
of property. The history of the rule will be found set out in extension .the 
present writer’s work on the Law of Transfer to which reference is invited 
for a fuller discussion of the Hindu rule on the subject. 

The rule has no applicaLion to ancestral ur joint property since such 
property folhavs a special line of devolution uncontrolled by the owner. It 
can apply only as regards self acquired property. Since the testator’s powers 
have now been enlarged by the enactment known as the Hindu Disposition of 
Property Act his power to accumulate has been coi respond! ngly enlarged. 

The rule stated in tlie section is drawn from the statement of law' by 
Jenkins, J. I'now' Sir Lawrence Jenkins) 12) ^vlr, ‘ Now it appears to me, 
on principle, tluit if accumulations are per then in the absence of 

special provision, the limit must l)e that w’hicli determines the period during 
which the course of devolution of i)roperty can be directed or controlled by a 
testator.” bO In this case the testator had directed his trustees to accumulate 
the income until the testator’s widow should adopt a son and the son should 
attain tlie sixteenth year, w'hich was uplield as infringing no rule of law. A 
direction to accumulate for all time or until tlie accumulations aggregate three 
lacs or any certain amount would then lie repugnant and void. 1^) If a direc- 
tion to accumulate up to three lacs were good, there is no reason why a similar 
direction to accumulate up to twenty crores before division should not also be 
good. But in such cases the devise fails not because the direction is per se 
invalid, but because it is arbitrary and repugnant to the nature of the interest 
created or because it created a perpetuity, or because if the direction were held 
valid, it might lead to divisions being made aniong.st persons unborn at the time 
of the testator’s deatli, or because of uncertainty, it being impossible to ascer- 
tain at the testator’s deatli wdio w'ould bo entitled to participate in tJie several 
divisions ot accumulations directed to be made since it cannot be ascertained 
as to wlien tlie accumulations directed to be made, would attain the requisite 
amount to become divisible. It may then be impossible to say within what 
degree of relationship the descendants of any deceased person would he when 
the time for division might arise. A direction foi accumulation w'ould thus 
by indefinitely postponing the lights of expectant heirs, create confusion. 
As Norman, J. observed in a case a testator cannot in giving his property 
by will impose conditions in contravention of the objects for which property 
exists, or contrary to the policy of the law. For instance, suppose an estate 
were given to a man on condition that it sliould be allowed to relapse into 
a jungle or never be cultivated, no one could doubt that such a condition 
would be void.” (^) Consequently it has been held that a provision in a 
will postponing the enjoyment of the property by the son beyond the period 
of minority is invalid (^) and a trust to accumulate for 99 years, without any 

(1) 1 Gout’s Law of Trauafer (4th Ed.) (4) Per Peacock, C. in JSrMnamani v, 

8 488, pp. 319, 320. Amnda, 4 B. L. R. 281 (277). 

(2) Amrito v. Surnemitye, 24 0. 6H9 0 A. (6) Kumara v Kumara, 2 B. L. R. (0.0.) 
(reversed on another point) 25 0. O. A. 11 (25). 

to P. C. 27 C. 996 P. 0. (6) Bramctmayi v. Jages Oh/crndta^ 8 B. L. 

(Sy Awrito V. Stirnmoye, 24 C 689 B.'400; Mokoondo v. Qon$$h, 10. 104; 

(616). Cally Nath v. Chmder Nath, 9 C. 878, 
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direction as to its disposition after the limitation, was similarly held void. So 
in another case the testator directed that his estate should remain intact, provid- 
ing for religious services to be kept up by his family from the profits of the estate, 
liis will being that “ his heirs, sons, son’s son’s great grandsons and so on in 
succession should be entitled to enjoy such profits.” There were clauses 
for the accumulations of the profits of a certain portion of the estate and for- 
bidding alienation. It was held that the will was invalid since the testator did 
not intend to convey tlie corpus but merely its income. “ His object appears 
to have been to create a perpetuity as regards the estate and to limit for an 
indefinite period the enjoyment of the profits of it, which would not be allowed 
by Hindu Law. It is true if tlie bequest had been of rents and profits and it 
appeared that it was the intention of the testator to pass the estate, those 
words would be sufficient to do it ; but what their Lordships have to do is to 
find the intention, looking at the words of the provisions of the will; and they 
gather from those words that it was not his intention to pass the estate.” 

The principle of election enacted 
in Chapter XXVII of the Succession Act, and 
S. 35 of the Transfer of Property Act applies to the transfers 
and bequest of Hindus. 

Synopsis. 

fl) Principle of election aijplicahlc to i2) llulc of equity oud jmiice (1699). 

Hindu Laxc (1699j. 

i699. Analogous Law.— Though the statutory rules of election do not 
of their own force apply to Hindus still being rules founded upon the highest 
principles of equity they have been iield to be equally applicable to them, 

So where a Hindu widow devised the estate wliich she had inherited from her 
husband to A and a legacy to B both being the heirs of lier husband, B sued 
for the legacy under the will and for half the immriveable property as her hus- 
band’s heir, it was held that he should be put to his election whether to take the 
legacy under the will or half the property as heir of the testator’s husband. 

A person who by his act or conduct elects to take under a will is precluded 
from maintaiping a suit on the basis of a claim in opposition to the will. So 
where the testator bequeathed an estate as his self-acquired property the legatee 
obtained probate of the will and possession of tlie property devised to him. He 
then sued for recovery of the estate on the ground the property was ancestral 
but the court threw out his suit on the ground that having by his conduct 
elected to take under the will the plaintiff could not turn round and set up a 
claim in opposition to the will. (^) The legatee electing to accept a sum of 
money bequeathed to him in repayment of a debt, cannot claim the same 
amount once again as a legacy. Having however failed to obtain it as a 
debt, he is not precluded from afterwards claiming it as a legacy. 


(1) Per Peacock, C J. in Kumar a v, 
Kumara, 3 B. L. E. (0 C.) 11 (86). 

(2) Shookmoy v. Monohurri, 11 C. 68 4 (6^2, 
698) P. 0. affirming 0. A 7 C 269. 

(8) Mdingal Das y, Ranciwddas. 14 B. 488 ; 
Kdmubai v- Dossat 16 B. 448 ; Tribhovoudas 
V. 8mUh, 20 B. 316 0. A. (reversed on a diffe- 


rent point) 21 B 840 ; Baiamannar v, Ven* 
kaiakrhhna, 25 M. 861 (864. 866p 

(4) Mcngal Das v Rawhoddas, 14 B. 488. 

(5) Trithovandas v. Purshottam 20 

B. 816 (835) reversed 0 A. (on a different 
point) 21 B. 349. 

(6) Bajafnannar v. Venkatakrishna^ 25 
M, 861 (864 , 865). 
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^o“5®el"acS^ A person may transfer or devise 

property. ^ his self-acquired property* 

1700. Analogous Law.— The rule here stated now appears to be a 
truism ; and so it is. But it has emerged out of Hindu Law after a prolonged 
struggle, in which the texts lied the acquirer down to the rule that whatever he 
acquired was the property of the family to which he belonged. But natural 
justice has at last triumphed over the written text and it is now established that 
ci Hindu is free to transfer or devise his self-acquired property, whether move- 
able or immoveable. 


10©. ( 1 ) The manager, tustee, guardian, 

and the shebait are all entitled to transfer the 
property entrusted to their management for 
the sake of necessity oi benefit of the estate or 
of the family members or the ward or the trust as the case may 
be. 


Power of the mana* 
ger. trustee guard- 
fan shebait, female 
heir to transfer. 


(2) The father of a joint family may transfer its property for 
the same purpose or for the satisfaction of his own antece- 
dent debts. 

(3) The widow, and other icmale heirs possess similar 
powers of alienation for legal necessity or benefit of the estate. 

Synopsis. 

(1) Legal necesnity (1701). f4j Powers of father of a joint 

(2) Benefit {1701), Uimhi family (1701;. 

(3) Powers of manager^ trustee, ‘5) Alienation hy female limited 

guardian^ etc., to alienate owner (1701). 

proVerty (1701). 

1701. Analogous Law. — That iJie manager, the trustee, the guardian of 
a minor and the head of a religious endowment all possess similar powers of 
alienation is now settled by the Privy Council. U) The father wields these 
powers in his capacity of manager, in addition to which by reason of his 
relationship and apart from his position as manager, he possesses the textual 
right of alienating the joint property of himsf'lf and of his sons in satisfaction 
of his own antecedent debts. This is explained by the Privy Council 
who said: ‘The law of the Mitakshara has, liowever given to the father 
in his capacity of manager and head of the family, certain powers with 
reference to the joint family property. The general principle in regard 
to that matter is that he is at liberty to effect or to dispose of the joint 
property in respect of purposes denominated necessary purposes. The 
principle in regard to this is analogous to that of the power vested in 
the head of a religious endowment or muth or of the guardian of an 
infant family. In all of the cases where it can be established that the 
estate itself that is under administration demanded or the fanaily inte- 
rests justified the expenditure, then those entitled to the estate are bound by 

(1) BahuBam v,Bhup8ingh^ 39 A. 487 (448). 
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transaction. It is not accurate to describe this as either inconsistent with or 
an exception to the fundamental rule of Mitakshara. For where estate or 
family necessity exists, that necessity rests upon the co-parceners as a whole and 
it is proper to imply a consent of all of them to that act of the one wdiich such 
necessity has demanded.” 

Their Lordships went on to add that in addition to these powers the father 
possessed the exceptional power of alienating the family property for his own 
antecedent debts not shown to be illegal or immoral. (^) 

Their Lordships were dealing with the case of the father and not of the 
widow who however possesses no greater power than the guardian or manager 
added to which she is under a further legal obligation to discharge her 
husband’s debts for which she is entitled to alienate her inlierited estate. 


(IJ SahuBamv, Bhmp Singh, 89 a. 437 (8) Bhawmiv. Himmat Bahadur n 83 A. 

(448) P.C 842 FO 

(8) 16., pp. 446, 447. 
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CHAPTER XV. 


Trusts and Benami Transactions, 


'l&Y- (1) No form is necessary to create a 

trust for religious or charitable purposes. 


(2) But a secular trust cannot be created otherwise than 
as provided in Ss. 5 and 6 of tlie Trusts Act. 

Synopsis. 

(1) Public tnmt, him crcateil- private tnixt (1702). 

(n02). Imperfect (fifts not to he con- 

(2) Formalitirx for creation of a vcrteii into a trust (1703). 

1702. Analogous Law. — Even under linglisli law “ technical language 
is not necessary to create a trust. U is enougli that ihe intention is apparent. 
Thus it has been long settled that words of recommendation, request, entreaty, 
wish, or expectation, addressed to a devisee or legatee, will make him trustee 
for the person or persons in whose favour suc'i ex|)ressions are used, provided 
the testator has pointed out, with sufficient clearness and certainty, both the 
subject matter and the objector objects of the intended trust.” U) Where there- 
fore the testator by Ins will left to his wife the whole of his property in the 
confidence that she would act justly to their children in dividing the same 
when no longer required by her, the wife by Ium' wall left to their children 
certain portions of such properly leaving off, amongst other things, 
certain banking shares. These were seized by hei creditors but the court 
released them holding that the wife took under her husband’s will a life- 
interest only in his property with a power of apiiointment in favour of the 
children and that the shares belonged to the child and could not be sold in 
execution of the decree as part of the estate of the w'ife. (2) 

A trust is created when the author of the trust indicates with reasonable 
certainty by any words or acts, (a) an intention on his part to creiite tliereby a 
trust, (6) the purpose of the trust, (c) the beneficiary, (d) the trust property, and 
le) the tranfer of such property to the trustee, unless the trust is declared by will 
or the author of the trust is himself to be the trustee. 

Reading Ss. 5 and 6 of the Trusts Act together it w'ould seem that a specific 
oral declaration of trust on points {a) to (d) would be enough to create a trust 
without transfer where the autlior was himslf the trustee. (8) 


1703. Imperfect gift.— Where there has been a clear intention to make 
a gift but on account of some omission on the. donor’s part, that intention has 
failed, the courts will not erect a trust on the imperfect gift. When the intention 
is to make a gift, and the intention has failed for want of transfer or any other 


(l‘) Jfttmsn on Wills (8td Ed.) 8 866 
cited in Raynor v. Matsourie Bank, 2 A. 58 
(681. 


(^) Raynor v Uussottrie Bank, SI. A. 65. 
(8) Manchershaiv v, ArdeMra lO Bom, 
L.R. X209. 
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cause, the court will not convert wliat was meant to be an out and out gift into 
a trust. No trust is created by words in the will to the effect that ‘ the 
executors should give my brothers, their wives and children according lo their 
{executors*j wishes." (^1 A person cannot do by intervention of a trustee what 
he cannot do directly by a gilt, 

Trusta valid and 1 @ 8 « A trust may be created for any 

lawful purpose, whether secular or religious. 

Synopsis. 

(1) Trust valid only if object law- (2) Applicability of English late 
fill (1704). (1705). 

1706. Analogous Law. — Secular trusts are now subject to the Trusts 
Act which how^e^^er, exempts religious trusts from its operation. {^) Such 
trusts will be gov^erned by Hindu Law which recognises the creation of trusts 
as wa'i stated in the Tagore case : “ Property wliether moveable or immoveable 
must for many purposes be vested more or less absolutely in some person or 
persons for the benefit of other persons, and trusts of various kinds have been 
recognized and acted on in India in many cases. Implied trusts were 
recogni?:ed and established here in the case of henami purchases 1®). . . and 

in cases of a provision for charity or for other beneficial objects^ such as the 
professorship provided for by the will under consideration, where no estate 
is conferred on the beneficiaries and their interest is in the proceeds of the 
property ^to which no objection lias been raised), the creation of a trust is 
practically necessary. ” '®) 

1708. Quoting this, West, J., added in a case ; “ But wliile the substan- 
tive Hindu Law insists as strongly as ary on the suppression of fraud and the 
fulfilment of promises, it fails to furnish the detailed rules by whicli effect is 
given to its principles in cases of trust. It contemplates no sucli power and 
flexibility in the legal machinery as are an integral element of the English 
equity system. If the court is called on to uive effect to a trust in any given 
case, it looks indeed to the Hindu Law of property lo determine the estate of the 
trustee, but in many of the duties it annexes to the estate, the rights it 
recognizes as arising from the position of beneficiaries, the means by which 
those rights are made effectual, it is governed by the rules of English equity. 
There are no others that it can apply. It has to take care, in applying them, 
not to violate the ‘‘ laws, manners and customs and usages of the native 
community as these may subsist. It must not allow a trust to be made a 
means of conferring a gift either inter riroH or by testamentary disposition 
upon a person not in existence at the moment when the donation is declared. 
It must not allow it to effect a course of devolution opposed to the Hindu 


(1) Milroy v Lord' 4 De O. S', ani J. 
27l loUoweJ in Mnncherfhmo v. Arde>hir, 10 

1209(1.16). 

(2) Kumnrasfoni v, Sabharaya, 9 M. 8?6 ; 
Que&re m Vmkatticholla v. Thathammal, i 
M. 4. q. E. 460. 

S Baiomoyee v. froylukho, 29 0 260. 

XI of 1882. 


(61 /6., 8 1. 

(6) Citmg Oopeckrist v. Gungo Persaud, 6 
M.I. A 63. 

(7) The Tagore JLiw Profeasofship provid- 

ed for in the will con s-t rued in Tagore 
Tagrre. 9 B. h, E 377 PC. e 

(8) ^ Tagore v. Tagore^ S B. L. R, 877 (401, 
102) P. C. 
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Law of property and succession. Thus the operation of the native laws is 
preserved as to the estates that may be taken in property and the purposes to 
which they may be applied, while it gains a flexible adaptation to new 
circumstances from the English system. In meeting an exigency or taking 
cognizance of a form of right not provided for in the shastras the court, 
in exercising its jurisdiction under S. 41 of the charter, may certainly 
apply the Hindu Law. It must be careful not to overlook it* but taking the 
Hindu law as one of its data, it applies “English law’ also in the form of equity 
to all or nearly all the questions that arise.” These observations were made in 
a case in which the petitioner had in k^63 dedicated certain lands and a large 
sum of money to be applied to religious anrjj charitable uses, vesting the same 
in trustees, one of wliom had since died. The petitioner applied to fill his place, 
and the defence was that the surviving tuistec was competent to administer the 
trust ; but the court held t^at as the trust deed provided for the appointment of 
two trustees, they should be appointed. 

1706. The enactment of Trusts Act, has placed all secular trusts 
under statutory control le iving only “public, private, religious or charitable 
endowments” as still amenable to the personal law of the parties. 

1707. It is clear that since Hindu Law permits ilm dedication of property 
to religious and charitable uses it must necessarily permit the vesting of it in 
trustees but for whose intervention the purpose of the founder would be impossi- 
ble of achievement. But the trusts can only be sustained to tlie extent and 
for the purpose of giving effect to ihost' beneficiary interests which the law 
recogni-^es, and that, for the deierminaiion of those interests the beneficial 
interest in the residue of the property remains in the person, who, but for the 
will, would lawfuly be entitled thereto, 

1708. The subject of religious and charitable endowments occupies an 
important place in Hindu Law and will bv the sul)jecl of another chapter. 

Bens mi transfer. (1) A pcTsoD docs iiot acquirc any 

interest in property by merely lending his name to another. 

(2) Where one person holds property for another, he will 
be deemed to hold it in trust for another. 

Synopsis. 

(1) Benami framfers common in (2) Nafurc of henami tramactions 
India (1709'- (l710y. 

17C9 Analogous Law. — The habit of acquiring at d holding property 
benami so inveterate in India, is not merely confined to the Hindus; nor 
index'd, is the haoit confined lo India, since the purchase of property by one 
in the name of another is not unknown in England, though such instances 
are comparatively rare. But in India h is a habit which, though now on the 
decline, is yet maintaining a firm hold on the people. 


(1) Knhnndas linrt) 6 B. 164 .l'I4l. 

Kohandai {In rn, 6 B. 154 ( •75)- 
(8) Tagore v. Tagore, 9 H h 11.877 (102) 
P.^C. 

(4) Gopee Krist v Qanga Prashad, 6 
M. I. A. 68 ; Monevie Sayyad v. Bebee UUaJ, 


13 M. I A. 232 * Antf^cruoaiitsa v. Aakru-' 
foonUna. l4 M. X A. 138 

(6) Pelham V. Gregcry, 1 Edeo 
followed in Be Silvdi v, De Silva^ ^ 6, Bom* 
L. H. 784 
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1710. The case for hanami may arise G) where the father or manager ac- 
quires property in the name of the junior member for the benefit of the family J 
(ii) wh^^re the husband acquires property i^^ the nam^ of the wife ; hii) where 
similar acquisitions are made by strangers. Not only may property be acquired 
henami but it may be transferred a^ d I'eld henom). But the principle applicable 
to all cases is the sam^^. As t’ e Privy Council observed) ‘ hetunni trarsactions 
are common amongst Hindus ; but I am rot aware that there is any authority 
for aoplying to them the doctrine of resulcing trust as a presumption of law. 
On the other hand the presumption of advancement does not necessarily arise 
upon a purchase by a father in the name of liis son. There seems then to be 
nothing in the Hindu Law which is contrary to either the plaintiff’s or the 
defendants view of t^as case. And the court must determine the case up)n its 
own conviction deduced from tlie evide nce of what the intention of Rajaram 
Gosai in this particular transaction was We ought not however, in dealing 
with this question entir''ly to leave out of consideration tlu^ decisions of the 
English courts, because, although the presumptions which I have mentioned 
are not to be applied as legal presumptions, tlie process of reasoning on which 
they are founded so far as it rests on experience or observation of tl e 
ordinary principle of human action, and is not repugnant to any of the 
peculiarities of Hindu faith or custoni may most legitimately and usefully be 
applied'to the construction of ambiguous acts, and to tlie deduction of a parti- 
cular intention from ihem \ and further, oecause in determining what is and 
what is not adm'ssible to prove* inuntion, we must in this, as in every other 
case, follow the English law of evidence.” 


Proof of benami. 


ITO- (O There is no presumption in 
favour of hen iiiii and lie who alleges that the 


apparent title is not the real title must allege and prove it. 


(2) There is no presumption that a purchase made in the 
name of the child, wife or mistress is benami or by way of 
advancement, the question beini; one of intention which 
must be proved by the party asserting it. 


Synopsis. 

(1) Evidence ami proof a/ benami benami (1712-1713). 

(1711;. (5) Badqc.s of henami (1714). 

(2) Tents for anccrtalntng benami t6) Ora^ c.videwe admini,iblc to 

character <’1711; Prove benami character (1715). 

(3) Purchase in the name of re'a- (7) Father and .non, acqui.niiions 

Horn (1711, 1716). by one in the name of the 

^4) No presumption in favour of other (1117 }• 

1711. Analogous Law.— The first clause is in accordance with the gene- 
ral law but the second clause states a rule at variance with the English 
law* under which a purchase made in favour of the wife or child is treated as 
made by way of advancement in their favour though the relationship is a cir- 
cumstance which should be taken into cons deration, In one case it was 
contended that where a property is purchased apparently by a wife and wliere 
neither party has given evidence to show who paid the purchase money, there 


(l^ Kri^ s , Qvinga I^ershctdn 6 M. I. A. 08 expliioed Bi^as Kunwar y Deorij. 

i68). 87 A. 667 (666) P. C.; Abdul Rahman v. 

(«) Gopee Krkt v. Gungn Persod, 6 M. 1. Maky, 8 Bnr. L T. 87: S26 I. C. 102. 
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was a presumption that the purchase was made by the husband in the name of 
the wife. But the court held that there was no room for any presumption. 

The case of a joint family is, however, different, since the presumption of joint* 
ness raises a presumption that the son has no funds of his own and any 
purchase made by the father is consequently presumed to be benami ; but 
otherwise there is no presumption in favour of benami, A presumption in 
favour of benami may however, be raised by very little evidence. The points 
upon which a question of benami turns are: — 

(2)--Who advanced the consideration (^) ; — who had possession of 
the property; and 0^;— of the document of title; (ij —was there any motive 
for the benami ; and Oj ) — was the alleged benamidar so connected, as he is 
likely to have acted as a benamidar For example if the apparent purchase 
was by the wife but the husband continued to be in possession of the property 
there would be a presumption that the sale by the husband to the wife was merely 
benami. So the presumption in favour of benami would be strengthened by 
proof of the payment of consideration. (') In fact this is the real though not 
the sole test. There is no presumption that a purchase made by a person in 
the n '.me of his mistress is made for lier benefit ; though where such 
property was registered in the name of the woman who was therefore, the only 
person Fgally entitled to collect the rents, the facts that the person advancing 
the money possessed a number of other properties none of which was put in 
the name of the woman, that the value of the property in the woman s name 
was very small, and that the woman’s right to tlie property was not disputed 
until some six years aftei the man’s deatl), were held to be circumstances 
sufficient to show that the title pased to the woman. 1^^) So where a person 
brought a daugher of his wife’s relative as his own child? treated her with 
affection and married her to his cousin at considerable expense? kept her 
husband as his Khana^Dumad fson-in-law- to reside in the house,) and purcha- 
sed a valuable garden and a house in her name with his own money and 
treated that property as belonging to her up to the time of her death, it was 
held that the purchase was really for the benefit of the adopted daughter and 
not merely benami, and that the transaction was in effect a marriage settle- 
ment by way of gift of the money for which the property was purchased. 

1712. Benami not presumed.— There is no presumption in favour of 
Cl. ( 1 ). benami. The presumption is rather the other way 

although the habit of benami is prevalent in India. (I®) 

(1) Durga Frasad v. Praricrhhna, 3 Pat. d60 f .C.; Habtbullah v. Nayac (19U) P. L. B' 

L W. 8ii ; 89 I. C 630. 74 : *2'^ I C. 68b ; Abid Aii v. A$gar 

(2) Farbciii v. Boikvnlha, 18 C. W N. H. L. R. 169 ; 12 I. C. 1^1 : ThiUamtdhu 

428 P.C. ; 22 1 C 306 i814) , Nga T%n Giji v. Nathudopa, 17 1. C. (M) 740. > 

Nga Twe Aung, 9 Bur. L. T. 36 ; P6 1, C 12. (9; liom Narain v. Mhd. Badi, 26 C. 227 

<3) Durga Charan v Eh>tda, 20 C. W. N. P. C. 

254; 29 1 0. 696 Eider v Kidder, 10 Ves. 8b9 (lO) Bilas Kunwar v. Dasraj, 87 A, 567 

(putobare iu Dame c.f misirefis insufficient to p. 0. 

convey title). (11) Jttan v. Manbarta, 6 I, Q. 85. 

(4) Pulyampa^tiv Kuppier, 9 0. W.N 89 (12) Im mulhhv Aisha Bi, (191^) P.L.B. 

P C.; C ftundertmth v. Eatn cy l5 W R. P.O. 41 ; 18 1. C 'i06. 

(5) Kalimhu v. Kedfrniat, 38 1. C. 561. (18) Bueloor v. ShumsoemBsa, 11 U. I, A. 

(6) MooUmhoo v. I tirushothom, 29 B. 806 561, Ecmcbai v. Eamchandra,1 Bom.LlB* 

1 314). 299, Shamlal v. Johartlal (1909) P.B, 67; 1 1.0. 

(7) Sitara Mhd. Ishaqt 82 1 0. 865. 732; Vmem Parshad v. 16 0» 20 

(8) NrUyamoniv. Lakhanchunder, 48 0. P.O. 
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1713. The courts even look with jealousy on benami transactions, requir- 
ing from one claiming under such title, a strict proof, though in view of its 
prevalence, even a slight quantity of evidence to show that it was a sham 
transaction will suffice for the purpose, But though slight, it must be evidence 
and not mere suspicion. As Lord Westbury said : “ Undoubtedly there are in 
the evidence circumstances which may create suspicion and doubt may be 
entertained with regard to the truth of the case made by the appellant, but in 
matters of this description if is essential to, take care that decision of the court 
rests not upon suspicion, but upon legal testimony.’’ Quoting this dictum in 
a later case Lord Shaw said: “ In regard to transactions courts of law 

should not approach them with that scrupulous rigour which in other systems 
of jurisprudence may demand the existence of the clearest positive evidence 
that the ex fac4e owner of a property is a transferee for or holds the same for 
the interest of another. Benami transactions are very familiar in Indian prac- 
tice, and as Lord Hobhouse said in Uman Parshad v Gavdharp Singh, 
even a slight quantity of evidence to show that it was a sham trans- 
action will suffice for the purpose.” The learned Judge however, added : Still, 
ruch a transfer cannot be considered as nothing. The person who impugns 
its apparent character must show something or other to establish that it is a 
betiami or sham transaction. This brings the legal situation into line with 
the general doctrine already cited from Lord Westbury.” The case in which 
these observations occur was decided upon the following facts : One Wilayat 
had mortgaged some of his villages to one Durga Prasad who brought them to 
sale in execution. They were purchased by Wilayal’s wife foi Rs. lO.OCO 
who entered upon possesion retaining it for 10 years after which she devised 
them to one M wath the consent of her husband and her nephews. The mort- 
gagee having in the meantime obtained a supplementary decree under S. 90 
of tlie Transfer of Property Act attached the self same villages as belonging 
to his mortgagor Wilayat for wdiom he alleged his wife had purchased them 
benami. The Privy Council held that though a little evidence was sufficient 
to prove a benami tliat little must be evidence and not mere suspicion and that 
there was nothing in the case before them to take the case out of the rule tliat 
an apparent title was j^rima facie the real title unless the contrary was 
etstablished. 


This may be established by showing that the person purchasing the pro- 
perty had no means of his own, and that the consideration was advanced by 
toe beneficiary wdio had possession and control over the property. 

17H. Badges of benami* — The first and most material criterion of bene- 
ii) Payment of con filial ownership is the source from which the purchase 
liberation. money is derived. (U This does not mean the apparent 

passing of consideration— money from hand to hand which 
is not sufficient to establish the bona fide character of a sale. It is necessary 
to See that it is actually the money of the alleged vendee that is really paid to 
the vendor. 

1716. Evidence of benami. — Oral evidence is admissible to prove that 
a transaction was beraimi exc'^pt in cases where the transaction was entered 


1) Azimht V. Burdimree, 13 M. 1. A. 890 
‘ij Vman Fo^r&had v. Gandharp, 16 C. iiO 

P.O. 

(3) Btuman Ohunder v. Oopal Chu^ider, 
11 M. L A 23 (43). To the same efieot Faef 
Baw V. Fakiriiddin, 14 M. 1. A. 234. 

(4) 16 0. 20 P C. 


(6) Mohlub Al% V Hhfirot, SU 0 W N, 
821 l82H) P. C. 

(6) Hoymobutty v. Sreekishen, II W.R. 63. 

(7) Akbur All V. Faii Buk^hi 15 W. R. 12 

(8) Luchmee Kooar v. Fatiehsingh 24 

W.H. 400. • 

(9) Shamlal v. Amar$fidro, 28 0. 420. 
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into with intent to defraud a third party in which case if the fraudulent 
purpose was accomplished, then the court applies the maxim m part delicto 
potior est conditio possidentis, Another exception favours the certified auc- 
tion purchaser whose purchase cannot be shown to be benami, But these are 
all excepxional cases and where there is no legal impediment to the proof of 
benami it may be proved by oral evidence. And where the oral evidence is in- 
conclusive it is necessary to rely largely upon the surrounding circumstances, 
the position of the parties and their relation to one 'another, the motives which 
could govern their action, and their subsequent conduct. 

1716. As benami implies repose of confidence between the benamidar 

and the beneficiary, the existence of rtlationship betweeri 
{2) Relationship the two is a circumstance which lias a material bearing on 
the case. Such is a purchase made in tht' name of the 
wife or the daughter 1^' or other near relations. 1^) 

1717. Father and son. — It has however, been laid down in several 
cases that a purchase of property by the father in tlie name of the son is pre- 
sumed to be benami and on the father’s death beccmies the property of the 
family. Such presumption would be strengthened if the son was a minor. 

As between the vendor and vendee, where the latter produces the deed and 
the former proves his possession, the burden is still on him to show that the 
sale-deed was only executed benami and that he had not received the coi sidera- 
tion though he acknowledged it in his sale-deed, 


(1) Peiheferwal v. Muniemdiu 86 C 661 
P. C Gcbeidhan v. liUu lioy^ 2» C. t6*2, JCr b- 
charan v Uas'ik Led, i.8 C. 96^ N ; Banka 
Behan v Ttrj Kt mrr, C 281. 

(2) 8. 60, (Ij Civil Pro Lode, lb08 : S. 
817, C.*P. 0 , 1682. 

(8) Lalip Sifif/h v. Nawal Kunwar, 80 A. 


258 P. C. 

(4) Kodeerun v. Ldhm, 14 W. R 866. 

\6) Hoop Ukaree v. Noroint 1 W. R. 217. 
(6) Bhanbut V. mro GvbM, 20 Yi R. 2i9 
(V) Burga Charan v. Khorda d Co,, k.9 
1. C. (C) 696. 
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CHAPTER XVL 


Gifts and Grants. 


1718. Topical Introduction.-— The Hindu Law of gif's has been modi- 
fied by S. 1C3 of the Transfer of Property Act, Chapter VH (Ss. 122-129) of 
which generally relates to gifts of both moveable and immoveable property. 
S. 129 however, saves gifts of moveable property made in contemplation of 
death, and the chapter generally saves any rule of Hindu Law except 
as provided by S, 123, the eff'^ct of which is that whatever may be the rule of 
Hindu Law, a gift must be made as therein provided. As tins section prescribes 
the form in which a gift must be completed, the only points upon which the 
rule of Hindu Law is saved arc those which affect the personal law of the 
donor and the donee, its construction and necessary incidents. These have all 
been described with some particularity in the author s Law of Transfer to 
which reference is invited for a fuller discussion on the topics here sum- 
marized. 

Who may make a 171 - Any adult may make a gift of his 

sift- property or any interest therein ove’' which lie 

possesses the power of disposal. 

fUnstration. 

A agreed by deed to pay to his sifter and on her death to her daughter Rs. 10 per 
annum frt m his self acquired estate The deed creates a corrody or charge on the profits of 
his estate ^hich binds it in the hands of d’j? widow, 

Synopsis. 

(1) Power to ma^e qifta (1719). <3) History of the law (1719-1723). 

(2) Texts on the subject (1719-1723). (4) Fathers power of gift (1725). 

1719. Analogous Law . — The sacerdotal law givers naturally commend- 
Historical rttro- ed the m iking of gifts to the Brahmins as the high road 

spiot. to heaven. But as a curb upon his cupidity, Manu declar- 

ed that “ though permit! i^'d to receive presents, let him avoid 
a habit of taking them, since by taking many gifts his divine light soon 
fades,” But all the same the donor was encouraged to make continual gifts. 

Manu : — 22i. Let each wealthy man continually and sedulously pjrform sacred riles, and 
oODseurate poola of gardens with f?ith ' since those two acts, acoompiished with faith and 
with riches honestly gained, procure an imperishable reward. 

227. If he meet with fit objests of benevolence lot lum constantly bestow gifts on them 
both at sacrifices and consecrations t j the best of his power and with a oheerful heart. 

228. Such a gift how small so ever bestowed on request without grudging passes to a 
worldly object which will secure the giver from all evil. 

284. Aod for whaiever purpose a man bestows any gift, tor a similar purpose he shall 
receive with due honour a similar reward. 


(1) CheUamanna v. Subhamma, 7 M. 28. 


(2‘ ManulVTSfi, 
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28$. But he who respectfully bestows a present and he who respaotfully accepts it» shall 
go to a seat biiss» but if ihey act otherwise, to a region of hciror. d) 

1720. Yajnavalkyas dissertation on gifts is contained in the Achar Kand 
and proceeds on the 1 nes of Mann.^^/ It has no legal value. The Mitakshara^*^) 
and other texts follow the same line. All regard gift as a pious act and there* 
fore relegate it to the Achar Kand of their works. 

1721. Hindu Law divides gifts into four classes : (l) Deya or that which 
should be given ; (2j Adeyam or that which should not be given; (3) Daitam 
or valid gifcs ; and (-Ij Adaftam or invalid gifts. As to the quantum of interest, 
Hindu Law divides gifts as stated by Wilson, J, ‘'Gifts are of three kinds— 
those which convey a present title and int^^rest and a present right of enjoy- 
m me ; those which are vested, that is present in interest, but in which the 
enjoyment is d ferred ; and tiiose which are contingent, that is to say, in 
which neither title nor right of enjoyment is given at present; both depend 
upon fucur^ uncertain events. Ail these kinds of gifts are admissible among 
Hindus. All are recognised by tiif* Succession Act, the Hindu Wills Act and 
the Transf.r of Property Act.” 

1722. As to Deya or what may be given, Narad allows that “ what is left 
of the property after the expense of miintaining the family has been defray- 
ed, may be given But by giving away anything besides, a householder will 
incur censure.” (6) He then describes the valid and invalid gifts as follows ; 

The price piid for merchandise, wages, (a present offered) for an amusement, 
(a gift miie) from aTiJciDii, or frtm griticuJa or for sexutl intercourse with a 
woman, and a respectful gift are the seven kinds of valid gifts,” “invalid gifts 
are the foil owing ^sixceeny what has been given by a man under the influence 
of fear, or anger, hatred or ^3; sorrow or pain, or (5; as a bribe, or ^6} in 
jest, or fraudulently ^1) under false pretences or by a c’nld ; or by a fool, 
(lOy by a person not his own master ; or Ql) by one distressed ; or (\2) by one 
intoxicated or (13; by one insane ; or 04j in consideration of a reward think- 
ing this man will sliow me some service, and so on, is invalid ; (15; what was 
given from ignorance to unworthy man thoii.(ht to be worthy or (l6; fora 
purpose thought to be viriuous through ignorance I®) The result of making 
and taking invalid gifts is penal : “Both the donee who covets invalid gifts 
and accepts them through avarice, and the donor of what ought not to be given 
who yet gives it away, deserve punishment.” 

1723- This classification of void gifts differs from that of Manu who re- 
gards only the following gift as void : Should money or goods be given or 
promised as a gi^t by one man to another, who asks it for some religious act,^ 
the gift shall be void, if that act be not afterwards performed ” ^ 

It is clear that neither this conception nor this classification of gifts is in 
accordance with the modern notions of jurisprudence, and though the rules of 
Hindu Law on gifts remains directly unaffected by the Transfer of Property 
Act, their interpretation in the light of modern notions of equity and justice 
has altered the original rules beyond all recognition. 


(1) Manu lV-216, 2^8. Tben follow (6) Narad IV~6. 8. B E, 128, lt9 To 

(229— •238) other verses promising various the same ei!cor, Manu XI — *l \ Ya;, 1 124; 
rewards to the giver of various things. Vashistb VIII 10; Vishnu L1X.8. 

(2f Yaj. (Mandlik) pp. 186 . 187 . (6) Narad IV-8 11 ; 88 8 B B. 129, 180. 

(8) Mit IlLV-VI. (7) lb. ; 88 8. B, K. l80, 

(4) Bamlal v, Kami Lai 12 G. 668 (668). (8) Manu VXil.212. 
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1724. The authority to make ’a gift depends upon the donor’s power of 
disposal over the subject matter of gift. If it is his self-acquired property he is 
entitled to dispose it of by gift or devise at his discretion. But if it is his joint 
property, then his power of disposal is necessarily limited by the rights of his 
coparceners. 

Again, his power of disposal may depend upon the nature of the pro- 
perty. If it is impartible, he cannot alienate it in parts ; if inalienable, he 
cannot alien it at all. Then again the quantum of interest taken by the 
donee may depend upon the terms of the gift and the sex of the donee. These 
will be the subject of a future discussion. 

The subject of gift of co-parcenary interest has alrt^ady been the subject 
of discussion in the foregoing pages fSs. 107, 109). 

The subject of individual property and the extent to which it may be 
disposed of by gift will now be considered. 

1725. Father's power of — As regards the father’s power of gift it is 
settled that under the Dayabhag law, the father being the sole and undivided 
owner of ail property whether moveable or immoveable, ancestral or self- 
acquired, he can make a valid gift or devise of any such property. (1) 

But the powers of tlie Mitakshara father are limited, for the Mitak- 
shara declares that the father has independent power in the disposal of effects 
other than immoveable for indispensable acts of duty and for purposes prescrib- 
ed by texts of law, as gifts through affection, support of the family, relief from 
distress and so forth, but he is subject to the control of liis sons and the rest 
in regard to the immoveable estate, whether acquired by himself or inherited 
from his father or other predecessor. But as pointed out by the Privy 
Council, this text can no longer be literally enforced, Tlie question then 
arises, what are the limits within which the father is entitled to make a gift of 
his joint or separate property. It cannot be denied that the true measure of his 
power is to be found in tlie cases and not in tlie texts. His present power has 
been the result of gradual growtli. At first tlie text was literally construed so 
far as to protect the sons. And the Privy Council accordingly laid down that 
if the father had no male issue, he was free to dispose of all his self-acquired 
property whetlier moveable or immoveable. 1^) But later on it was discovered 
that the Mitakshara texts were themselves contradictory : for while in one 
place the father’s wealtli is declared to be “ subject to the control of the 
sons” in another place, it is said that the sons must acquiesce in the 
father’s disposal of his own self-acquired property.” 

1728. These conflicting texts supported tiie conflicting decisions C^) till the 
law was finally settled by the Privy Council who upheld the father’s unqualified 
power to dispose of his self-acquired property wliether moveable or immove- 


U) MU. 1-1*27 cited in Suraj Bunsi v. 
8heo Pmhad, 6 0. U8 (164) P 0. 

(%) «it. M.27. 

(8) Surc^ Bunsi v. Sheo Pershad^ 6 C. 148 
(164. 166) P 0. 

(I) Beer Pariah v. Bajender^ 12 M I. A . 

88 , 

(8) Mit.M.27. 

(6) MU. I VaO. 

(7) Thet he had fall power of disposal 
was held in the following oases Sudanmd y. 
BmomdUlH, 2 Hay 206; Mudhu Qopal v. 

Buk$ht 8 W. B. 71, Ojoodhya v. Ram- 

G. H. C.~75 


sarun, 6 W.R. 77: Rnjaram v. T$wQry 8 W* 
R. 16; Bishen Perkash v. Bowa, 10 W.R. 287’ 
Sndamuid v. fifooWo. 11 W.R. 486; Buhen 
Perkash v. Bowa, 20 W. R. 187 P C; Bipal v. 
Madho, 1. A,Sdi; Gangabai v. Vaniafiaji, 2 
B. B (J. R. 818; Jugmohun Das v Matigul- 
das, 10 B. 628; oontra 1 Str H.L 261, 2 Str. 
H L. 486 441, 460; Meemtchee v. Cheinmbra^ 
1868) Mad. D. 61; Mnitumarnn r . Lakshmi* 
I860) Mad. D. 227; Nallatambi v. Mukunda, 
8 M.H.O.R. 466 ; Pmmppa y . Pappwcifym* 
gar, 4 M. 471 Uadhasix^kh v. Budrec^ 1 N. 
W. P. H. C. R. 168. 
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able.(l) In so holding, llieir Lordshii^s said : “It appears to them that the subject 
is one of those in which from the earliest times there have been two conflicting 
principles of law, one favouring the paternal integrity and the fixed succession 
of family property, and the other the free use of such property for the circum- 
stances of the day. The controversies and conflicting decisions on the father s 
powers of mortgage and sale, for the payment of his debts out of the inherit- 
ance, and on the testamentary power, will occur to everybody who is familiar 
with Indian litigations of the past half century or so. On each of those sub- 
jects there has been a growing tendency, coincident with the growth of com- 
merce, to give more effect to the latter of the two principles, viz.^ the use of 
property by the living generation, or its living heads.” They then held that 
the father had full power of disposal of all his self-acquired property whetlier 
by sale, mortgage, gift or devise and that the presence of the sons was no curb 
on his power. 


Gift how made. 

perty Act. 


172. A gift may be made in the form 
prescribed by S. 123 of tlie Transfer of Pro- 

Synopsis. 


(1) Formalities of a (jiff (1121), essential (1129), 

(2j Sfatufory requirements (1728). (4) Gifitoaelass (1730-1731). 

(3) Delivery of possession not 


1727. Analogous Law. — The Hindu Law of gifts is unaffected by the 
provisions of Chapter VII relating to gifts in the Transfer of Property Act, 
S. 129 of which enacts as follows : — 

Nothing in*this chapter relates to gifts of moveable property made in 
Saving of donatio contemplation of death, or shall he deemed to affect any 
mortis causa and rule of Mahoinedan law. or save as provided by S. 123, a 
Mahomedan law. Qf Hindu or Buddhist law. 


1728. The effect of this clause on Hindu Law is that if tliere be any rule of 
Hindu Law inconsistent with tlie statutory rules enacted in Chapter VII then 
latter the would give way to the former. But there must be such a rule. If there 
is none the statutory rules will apply. But so far as regards S. 123, it applies 
overruling Hindu Law under whicli the one thing necessary was delivery of 
possession to the donee, writing being unnecessary and optional. (^) Now 
that the rule of Hindu Law has been abrogated by S. 123 of the Transfer of 
Property Act a question has been raised whether the abrogation is both as re- 
gards writing and possession, or only as regards writing the necessity of which 
is insisted on in the statute, or to put it differently, if a gift complies with 


(1) Balwant Singh v. Tiani Kishorc^ 20 A. 
267 (588) P. 0. 

(2) Balwant Singh v. Ham Kishori, 20 A. 
267 (288) P. 0, 

(8) Venkatachcdla v. Thathrmmal, 4 M. 
H. C. B 460 ; Harjivan v. Naran, 4 B H. 
C B. (A. C ) 31; Bmk of Hindustan v. 
Premchandt 6 B. H. 0. R, (A. C.) 83; 
Vasudev v Narayan, 7 B. 131 ; Bhasharv. 
Sa/rLswaihUhai^ 17 B, 486 ; Ahaji v. Muhta^ 
16 B. 688; Gordhan Das v. Ra^ncoovert 26 B. 
449 ; Moosdbhai v. 7akubhai, 7 Bom. L. B. 


45 (43). Krislmaji v, Vorawasl (1880) 
C.P 8. C. Pt VIIl No 24; Dhuria v. Kiadhi* 
1. C. P. L. R 41; Soni v. Panram, OOP* 
L. R. 63.* Kishan Hao\. Rukhma, 11 0, ]?. 
L. R. 2; Dagai v Mathura, 9 0. 864? Tara v. 
Ghasiram, 8 0. L, R. 247; Dagain v. MothurUt 
12 C L. R. 680. 

(4) Doe V. E. I, Co., 6 M. I A. 267 } 
Hurrishchtmder v. Rafendur, 18 W. R. 298? 
Anonymous I-J (0. S.) 186; H^lafatn v. 
Appa, 9 B. H. 0. R. 121. 
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the requirements of S. 123, is it a good gift though there has been no delivery 
of possession in accordance with the requirements of Hindu Law. 

1729. Ail the High Courts have now settled down to this view though 
the necessity of possession is yet at times insisted on. (2) It should however be 
noted that the rule as to writing is a negative rule and deduced from the absence 
of any provision as to writing as being essential to complete a gift to be found 
in Hindu Law which merely insists upon the delivery of possession as the 
indispensable necessity to complete the gift. This is the sole and single rule 
which S. 123 has abrogated. Its efYect is to reverse the law as it was under- 
stood prior to its enactment in 1882 when a registered deed could complete no 
gift unless it was accompanied by the transfer of possession. Under the present 
law transfer of possession cannot effectuate a gift unless it is evidenced by 
a registered deed. 

1730. This section merely deals witli the rule of interpretution of a gift or 
devise made in favour of a class What is then a class ? Tlie term is thus ex- 
plained by Jarman. ‘'A number of persons are popularly said to form a class 
when they can be designated by some general name as ‘cliildren’ ‘grandchildren* 
‘nephews’, but in legal language, the (piestion whether a gift is one to a class 
depends not upon those considerations, but upon the mode of the gift itself, 
namely, that it is a gift of an aggregate sum to a body of persons uncertain in 
number at tlie time of the gift, to be ascertained at a future time and who are 
all to take in equal or some other definite proportions, tlie share of each being 
dependent for its amount upon the ultimate number of presons.” 

1731. The term “class ’’ as used in this section and in Hindu Law is not 
used in the technical sense ascribed to it in English law. It is used in the 
popular sense as designating a body of persons who can be generally described 
as possessing the same attribute — such as sons, brothers, nephews and the 
like. 

173 Subject to the provisions of Ss. 13, 14 and 20 of 
Tranifer in favour the Transfer of Property Act, 1882, a settle- 
of anborn person, ixicnt, gift, or devise may be made in favour 
of a person not in existence at the date of the gift. 

Synopsis. 

( 1 ) Hindu Law an to transfers in (2) Statutory modifications of the 
favour of unborn person (1732- rw/e (1732-1733). 

I733j. (3J The Tagore case (1733). 

1782. Analogous Law. — This section is adapted from the Hindu Dis- 
position of Property Act, 1916, which was enacted to abrogate the rule of 

(1) Bamchandra v. Eanjit Singh, 27 C. Bhagwoti, (1^»08) P. K. 52. 

242 Alabai v. Mussa, 24 M. 618, (2) Govinday, Mdlhari, B C. B. L. K HI : 

Acharatti v. Mathammal, (lUOS) 4 M. L. T. 8ani v. Vamham, 6 0. P. L. R. 63. 

8275 y,Ganesh, 23 B. 181; Curs^ (8) Jarman on Wills (6th. Ed.) 886 

andas v. Bamoooberbai, 3 Bom. L R. &67 quoted with approval in Krishm v. Atma- 
O.A. ♦6., p. 874; Joitaram v. Batnkrishna, 27 row, 16 B. 613 (648) 

B. 81; Madhavraoy. Kashi, Bat, 34 B. 287; (i) Bishen Chand y, Asmaida, C Ag66C 

Bhuichand v. LaUhhu, 26 A, 868; Pahlwan v. (674) P. C. 

Bam Bharoae, 27 A. 169 ; Bamckaran v. (6) Act XV of 1916. 



764 


TtiE HINDU CODE. 


[S. 


Hindu Law of devise which did not allow a gift or devise to be made in favour 
of a person real or juridical, e.g,, an idol (2) not in existence at the time it 
look effect. Now since und^r Hindu Law, an estate cannot remain in abeyance 
but must vest in some one at the time of the donor’s or testator’s death, it 
followed that where the donee or the devisee was not in existence at the time 
of the former’s death his disposition failed altogether. W But English law 
permitted, however, the creation of such future estates, subject to the limita- 
tions contained in Ss. 13, 14 and 20. With the passing of the Hindu Disposi- 
tion of Property Act, it is not possible to extend the same rule to Hindus. 

Though the operation of this section will best l')e seen in the subsequent 
discussion on the effect of future devises, it is not to be understood as confined 
merely to gifts and devises but applies ecpially even to transfers for con- 
sideration. (^) 

1733. The net result of the Hindu Disposition of Property Act is to allow 
of the creation of future estates subject to the provisions of Ss. 13, 14 and 20 
of the Transfer of Property Act, 

'rhis Act has overruled a series of cases decided by the Privy Council and 
the courts in India m wliich the orthodox Hindu rule was enunciated and 
applied. 

The leading Privy Council case was decided upon the construction of the 
will of the late Prasanna Kumar Tagore wiio died on the 30th August 1868 
leax'ing his only son, the plaintiff, and two widowed daugliters with six of their 
children him surviving. On the 10th October 18 j.> 2 the deceased had executed a 
will which cut out the plaintiff with a statement that he had been already 
provided for in the testator's life-time, tlie real cause being his conversion to 
Christianity in 1851. The will purported to give all the testator’s properties 
to four trustees of whom one Jatindra Mohan Tagore (hereafter to be called, /.) 
was one, who were to convert all personalty into cash and to apply the 
profits of the realty in payment of debts, legacies and annuities and 
the founding of the Tagore law professorship after which the realty was 
to he held by the trustees for the use of the said /. for life, and on 
j!s death to the eldest son of J who should be born during the testator’s 
life, for the life of such eldest son, ** and after the determination of that estate 
to the use of the first and other sons successively of the eldest son of J, accord* 
ing to their respective seniorities and the heirs male of their respective bodies 
issuing successively J and upon the failure or determination of that estate, to the 
use of the second and other sons of /.who shall be born during the testator’s life” 
successively ; according to their respective seniorities for the life of each such 
son respectively ; and upon the failure or determination of that estate to the 
use of the first and other sons successively of such second or other sons of /• 
and the heirs male of their respective bodies issuing, so that the eldest sons of 

(1) See the subject disoussed in 1 Gourds (5) Tagore v. Tagore, 9 B. L R. 877 (894) 
Law of Transfer i4th Ed). Ss. 488*440, 497. P. 0 ; Soorjeewoney v, Denoburkdot 6 H. I. 

(2) Bhagabaii v. Kalicharant 88 C. 468 666 ; Moiivahu v. Mamubai^ 91 B, 709 P Cj 

(472) P 0.; Bai Upendra v. Hemchandrat 26 Kally Promvna v. Gopee, 7 0. L, B. 241; 

O. 405 P.C.; Moiivahu v. Mmiuhai, 21 B 709 Kristnaramani v. Ananaa, 4 B. L. B. (O.OJ 

P. C.; Bajamcyee v. Troylukho, 6 C.W. N. 267. 281; Colgcm v. Adminkirator QenetaU 16 M, 

(8) Tagore v. Tagore 9 B. L. K. 877 F. C. 424 ; Javerbai v KalliBai, 16 B. 499; KanH* 
(4^ Ramaeamy v. C/unnun, 24 M. 449 ncdht v. Ohinnajit 80 B. 477 (490) ; BkagabM 

t469); Chund/ichurn v. Sidheewarit 16 (j. 71 v. Kalichoatan, 82 C. 992 (1009) 0* 

P. C. 468 P. C. 
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J. born in the testator’s life-time and his first and other sons successively, and 
the heirs male of their respective bodies issuing, may be preferred to and 
take before the younger of the sons of the said J, born in the testator’s life- 
time and his and their respective first and other sons successively, and the 
heirs male of their respective bodies issuing and after the failure or determina- 
tion of the uses and estates herein before limited, to the use of each of the sons 
of the said J. who shall be born after the testator’s death successively accord- 
ing to their respective seniorities, and the heirs male of their respective bodies 
issuing so that that the elder of such sons and the heirs take before the 
younger of such sons and the heirs male of their and his respective bodies 
issuing and after the failure or determination of the uses and estates herein- 
before limited, then to the use of S the second son of the testator’s brother after 
the failure or determination of that estate, then to the sons of S and their sons 
and the heirs male of their body respectively ; in like manner for J.’s and after 
the failure or determination of the said several estates and uses to the first 
and other sons and their sons and the heirs male of their bodies of L succes- 
sively and respectively in like manner as in the case of the sons of J and S. 

The will then contained a provision that adopted sons shall be deemed 
to be sons of the body within the will, and be postponed to the actual issue 
of the body. 

It next provided that the estates of inheritance shall not be alienable. 

The plaintiff sued for cancellation of his father’s will as carving out 
estates inconsistent witli Hindu Law. 

Phear, J. dismissed the suit as disclosing no cause of action but the decree 
was reversed on appeal by Sir Barnes Peacock, C. J. and Norman, J. who held 
portions of the will void. Both sides appealed to the Privy Council whose 
judgment was delivered by Willes, J. who laid down the following rules : — 

(1} A grant or bequest /ac/^! conveys tlie entire interest of the 

grantor unless it is limited by words clearly expressed or necessarily implied. 

(2) All estates of inheritance created l)y gift or will, so far as they are 
inconsistent with the general law of inheritance are void> as such. U) 

(3) Where an absolute estate is given by the gift or will, a condition 
repugnant to the grant or restricting its mode of enjoyment, is void. 

(4) A person capable of taking under a will must be such a person as 
could take a gift inter vivos ; and therefore, must either in fact or contem- 
plation of law, be in existence at the death of the testator. (-) 

They then examined the will and while upholding the life-interest of J. 
as valid under Hindu Law, held the subsequent estates of inheritance created 
by the will as invalid. (8) 

All these propositions will now be explained. 


(1) Tagofi V. Tagore, 9 B. L. R. 877 (896) 

0) 16., p, 400. Ibis rule hes since been 
AbrogftM by the Hindu Disposition of Pro- 


per^iy Act IXV of 1916), 8 8 
(8) Tagore v. Tagoret 9 B. L.R. 377 4^10) 
P. C. 
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174 -. (1) A settlement, gift or devise to an unborn 
person may be made as provided by the 
** born person.** Hindu Disposition of Properly Act; or in the 
Madras Presidency, as provided in the Madras 
Hindu Transfers and Bequests Act. 

(2) Provided that no restriction contained in these Acts 
shall limit or affect a disposition of property for a religious 
or charitable endowment or for the benefit of the public, for 
the advancement of knowledge, commerce, health, safety or any 
other object beneficial to mankind. 

Illustrations. 

{a) A gifts his property to B, a living person, for his life, with remainder to C on his 
attaining his 18th year. The gift is valid. 

(b) In the last case a son D is born to C before C*s estate is reduced to possession. I) 
takes a vested interest in 0*s estate on his birth. (^1 

(e) A creates a trust for the benedi of his daufihters B* C and 1> with a direotion that 
if any of them marry under age, her share shall be settled so as to devolve after her death 
upon such of her children as shall attain the age of 18. B, C, and must be in existence at 
A*$ decease and any portion ot the estate which mxy eventually be settled as directed must 
vest not later than 18 years from the death of the daughter whose share it was. All thesr' 
provisions are valid. 

(d) A gifts his property to By a living person for his life, with remainder to 0 on his 
attaining his 19tb'year The validity of the gift depends upon whether the gift will or will 
not vest in 0 within A*s own lifetime, if it does not, it is void being opposed to 6- 14 of 
the Transfer of Property Act and S 101 of the Succession Act. 

Synopsis. 


(1) Gift or devise to unborn person 

(1736). 

(2) Historical retrospect (1736j. 

(3) Modification of Hindu Latv by 

legislation (1736-I737j. 

(4) The Hindu Disposition of Pro- 


perty Act (173Bj. 

(5j Exception in favour religious and 
charitable endoivments (1734- 
1735). 

(o; Texts of Hindu Law (1735). 


1734. Analogous Law. —Clause 2 of this section is drawn from S. 17 of 
the Transfer of Property Act for which there is no analo- 
Cl. (2). gous provision in ilie Succession Act, the corresponding 

S. 105 of which is restrictive and drawn on the lines of 
the English Mortmain Acts. 


The Hindu rule and that followed by the Transfer of Property Act allows 
a gift or bequest in favour of religion and charity without any of the restric- 
tions contained in Ss. 14-16. In other words, the law enacted in the 
Transfer of Property Act and favoured by Hindu Law is on the lines of 
English law as it existed before the passing of statute of Mortmain. W 

1736. Religious and charitable endowments exoepted.— There is 
abundant authority in favour of religious and charitable 
gifts. 


(L S. 20, Transfer of Property Act. 24th June 1786 in part modified by 51 and 

S> 101, ill (d) Succession Act. 52 Viot C. 42, Mortmain and Charitable 

(8) 9 Geo IX C. 86 brought into force from Uses Act, 1888. 
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Mann :*~-‘The wicked man who misappropriates the property of God andBrahmfns lives 
in the next three worlds by the excreta of vultures. G) 

Katyayan : — If a gitt be promised by a person whether in sickness or for a religious 
purpose and he dies without making it. bis son should be compelled to make it: of this there 
is no doubt. G) 

Mitakshara ; — Whatever has been promised to anybody for religious purposes should be 
given to him without fail. 

Mahanirvan Tantra: —Property thus given by a man or appropriated (by him) to 
religious uses cannot be set aside by his sou and the rest. The giver is competent to take 
care of the wealth or property endowed for religious purposes He can no longer resume it, 
because Dharm is then master or owner of such property. J jet the owner himself as its 
representative, 0 Goddess, appropriate to pious purposes the corpus of a property or its income 
according as it may have been resolved. G) 

1736. The law on the subj(‘ct of settlement, gift or devise is now 

subject totlu; Hindu Disposition of Property Act, 1916, W 
Historical retrospect, altering the pre-existing law which stood as follows: 

Under hlindu Law as interpreted till then, the view was 
that no gift or devise could be made to a non-existent person, that is to say a 
gift made to a person w’ho was not alive either in fact or in the w^omb, was 
void ; so was a devise made to one who was not similarly in existence at the 
death of the testator. So it is said in the Dayabliag “ that in the case of 
donation, the donees’ right to the thing arises from tlie act of the giver, 
namely from his relinquishment in favour of the donee who is a sentient 
person. ” Referring to this text the Privy Council said that ‘‘ by a 
rule now generally adoi)ted in jurisprudence, this class would include 
children in embryo w’iio afterwards come into separate existence. As to the 
case of adopted children (so much relied upon during the argument) it is dis- 
tinguishable, because of the i)eculiat law applicable to that relation. The Hindu 
Law recognizes an adopted child, whether adopted by the father himself in his 
life-time, or l)y the person to whom he has c'iven the power of adoption after 
his death, from amongst those of his class, of one to stand in the place of a 
child actually begotten by the father who adopts him, or for or on behalf of 
whom he is adopted. Such child imy be provided for as a person whom the 
law recognizes as in existence at the death of the testator, or to whom by 
way of exception, not l3y way of rule. U gives the capacity of inheriting or 
otherwise taking f»^om the testator, as if he had existed at the time of the testa- 
tor’s death having been actually begotten l)y him. Apart from this exceptional 
case, which serves to prove ilie rule, the law* is idain tliat tlie donee must be 
a person in existence capable of taking at the tune wlien the gift takes 
effect” 

1737. This settled the law as regards gifts and it equally settled it as regards 
wills which follow the analogy of gifts. After pointing this out, their Lordships 
concluded, '‘that a person caijablc of taking under a will must be such a person 
as could take a gift inter vivos and therefore must either in fact or in contem- 
plation of law, be in existence at the death of the testator ”. These principles 
were of course applied in several cases by the Indian courts. But meanwhile 


(1) Mauu, XL 26. 

(а) Mandlik’8 Tr. P. 124 

(8) Mit.Ft Ill Oh IV* U (Vyavhar Part.) 

(4) Mahanirvan Tautra Seot. 12 vv. 92-91 
Bee all texts oolRoted m Bhupati v Ramlah 
87 G. 12s (145.165) P. B. 

(5) XV of 1916. 

(б) Dayabhag 1-1.21 

(?) Followed in PudniOfhUfid v. Hayes, 28 
0. 720 (788) P. 0. 

(8) Tagore v. Tagore, 9 B. L. R. 877 (397) 


P. C. explaining Soorieemomy v. Deefwbvn- 
doo, 9 M. I. A. 123. 

(9) Ib, p. 400. 

(10) Soudnmuney v, Jogesh Ohunder, 2 C. 
262 ; Kherodemoney v. Doorgamoney, 4 0. 
455 ; JEtajendar v. Shamcimnd, 6 C 106 (116); 
Ramlnl v. Secretary of State, 7 C. 304 P. C ; 
Tarakestvar v. Shkareswar, 9 0. 92 ; Kristo^ 
fomoney v. Norendro, 16 0. 883 ; Bhagaoati 
V. Kali Charan, 88 0. 468 P. C, ^ Bilaso v. 
Mutmilal, 33 A. 568. 
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in 1882 tlie Transfer of Property Act was enacted and it saved these rules by a 
saving clause inserted in S. 2. The Act however enacted the English law which 
permitted of dispositions to unborn persons within the limits prescribed in Ss. 
13, 14 and 20. The undue restrictions of the Hindu rule were first broken in 
upon by the enactment of the Hindu Transfers and Bequests Act, 1914, 
which applies to such dispositions whenever made as are intended to come into 
operation after the commencement of the x\ct. legalizes bequests to unborn 
persons subject to the restriction contained in S. 14 of the Transler of Pro- 
perty Act and S. 101 of the Succession Act which is S. 3 of the Madras Act. 
Two years later, the Imperial Council was moved to enlarge the scope of this 
Act by enacting tlie Hindu Disposition of Property Act which in the first in- 
stance extends to whole of British India except the province of Madras pro- 
vided that the Gov^ernor General may by notification in the Gazette of India 
extend this Act to the Province of Madras. ’ (3) This important Act unlike the 
Madras Act not only deals with devises but also with all dispositions by way 
of transfers, settlements and gifts, but the object of the two is identical. 

1738. The provisions of this Act run as follows : — 

THE HINDU DISPOSITION OF PROPERTY ACT. 

ACT NO. XV OF 1916. 


Received the assent of the Governor General on the 2stk Sepieinher 1916, An Act 
to remove certain existing disahihties in respect of the power of disposition 
of property by Hindus for the benefit of pei'sons not in existence at the date 
of such disposition. 

Whereas, it is expedient to remove certain existing disabilities in respect 
of the power of disposition of property by Hindus for the benefit of persons not 
in existence* at the date of such disposition. 


It is hereby enacted as follows : — 

Short title and 1. fl) This Act may be called the Hindu Disposi- 
extent. tion of Property Act, 1916. 

(2) It extends, in tlie first instance, to the whole of British India, except 
the province of Madras: Provided that the Governor-General in Council may 
by notification in the Gazette of India, extend this Act to the Province of 
Madras. 


2. Subject to the limitations and provisions specified in this Act no 
Dispositions for the disposition of property by a Hindu whether by transfer 
benefit of persons inter vivos or by will, shall be invalid by reason only that 

not in existence ^ny person for whose benefit it may have been made was 

not 'n existence at the date of such disposition. 

8. The limitations and provisions referred to in S. 2 shall not be tbe 
Limitctiins and following, namely: (a) in respect of dispositions by 

conditions. tvsLnsfer inter vivos, those contained inSs. 13, 14 and 

20 of the Transfer of Property Act, 1882, and 


(V Kudapa v. Kakarla, 81 M L 3. 88 ; 
86 I G. ISO. 

(2) Mftd. Act 1 of 1914 which oamo into 


force oa 24th March 19 U. 

(8) 8. 1 (2) Act XV of 1916. 
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ib) ill respect of dispositions by will, those contained in Ss. 100 and 
101 of the Indian Succession Act, 1862. 

4. Where a disposition of property fails by reason of any of the limita- 
Failure of prio? tions referred to in S. 3, any disposition intended to 
disposition. • effect after or upon failure of such prior disposition 

also fails. 


5. Where the Governor-General in Council is of opinion that the 
Application of this Khoja community in British India or any part thereof 
Act to he Khoja desire that the provisions of this Act should be extended to 
eommunUy. such community, he may by notification in the Gazette of 

India declare that the provisions of this Act with the substitution of the word 
‘‘Kojas” or *‘Khoja*’as the case may be, for the word ‘‘Hindus’* or “Hindu’ 
wherever those words occur, shall apply to that community in such area as 
may be specified in the notification, and this Act shall thereupon have effect 
accordingly. 

1739. Its scope. — As Ss. 13, 14 and 20 of the Transfer of Property 
Act correspond with Ss. 100 and 101 of the Succession Act, the above Act 
has the effect of legalizing the disposition of property whether by transfer, 
settlement, gift or will for the benefit of a person not in existence to tlie extent 
permitted by those sections, that is to say. to the following extent t — 

A person may dispose of his property to any person but he is not permitted 
to transfer any but an absolute estate, i.c., liis whole and entire estate in favour 
of an unborn person when the transfer in favour of him is to take effect after 
the determination of the prior interest created by the same transfer and the 
disposition itself) whether of the wliole or of limited interest, cannot be created 
so as to last for one or more existing lives, phi's 18 years (and the period of 
gestation in case of a possible isstie). 

In other words, his disposition must be absolute after a period and it must 
not offend against the rule as to perpetuity.^!) 

Such transfers cannot, of course, be made without the intervention of 
a trustee. (2) 


The provisions of S, 101 of the Succession Act are not only enacted as 
S, 14 of the Transfer of Property Act but have been adopted as S. 2 of the 
Hindu Wills Act ^^) and of the Oudh Estates Act. 


1740. Religious endowment. — Gifts and bequests being everywhere 
commended by the religious law it follows that no legal restriction as is in- 
volved in the rule against perpetuity and remoteness can apply to such a gift.(^) 


(X) See the subject disoussed in the 
author’s Law of Transfer (4th Ed.) §§ 431.. 
HO. 

(2) For Peacock, J. in Kumara v. Kumara, 
as. L.R. vO.C.) 11 (36). 

(8) XXI of 1870. 

(4) 1 ol 1861^. 

(d) Jmmn Doss v. Kabeeroodmi» 2 M, I.A. 
890 ; &aUy Prosono v. Oopee Natht 7 O.L.H. 

G. H. C.— 76 


241 ; Sookhmoy v. Muhohuri, 11 C. 881 P 0 ; 
Rai Kishiwe v. Dcbendra Noth, 16 C. 400 p! 
C, ; Bikani v. Shuklal 200. 116 F.B .* Fatma 
V. Advocate General, 6 B. 42; Limji v. Bapvji 
11 B. 411 ; Sitaramji v, Jadunoih, 10 O. L. 
J. 204 ; 24 I. 0. 72 ; GcbM Prasad v. GanUi, 
80 A. 288 ; Palaniappa v. Pandarasannadhi 
40 M. 709 P. 0. 
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But the gift must be in reality for the object, and not a mask for circumventing 
the rule against perpetuities. 

1741. An idol is a juridical person capable of taking and holding property, 
and altliough the idol liolds property in an ideal sense 
Gift to idol. through its manager or the nature of the title is 

in no way different from that of a living individual. 
There is no distinction in this respect between a family idol and an idol 
installed in a temple for public worship. Hindu Law recognizes a gift made 
in favour of such an idol to the same extent as a gift in favour of a deity in 
the abstract and will give effect to it even if a portion of the income of the 
gifted property is set apart for the maintenance of certain members of the 
family or of the manager and administrator of the trust. The question in 
such case is whether the disposition was a real or a fictitious endowment. 

Such an endowment may be made wliether for llie benefit of an existent 
or non-existent idol of a named deity in whose favour the endowment is 
constituted. An endowment for the benefit of an unnamed deity such as “the 
Thakurji in his Thakurdevara” without mentioning the “ Thakurji” was held 
to be too vague to be valid. But in this and similar cases tlie rule to apply 
is certum eat (jiu cerium rahli potest, 1^) The testator had in the last case 
devised his eight shops in favour of “Shri Thakurji of the Thakurd'^'vara situated 
in Kasha Pusanpur” which description was apparently insufficient to identify 
any deity. Such were de\’ises to “ Dharm’ wliich failed for vagueness. (6) 

1742. Charities, — A gift oi devise may be made regardless of the rule 
against perpetuities in favour of any rliaritable o[)j(‘ct, such as a Sadavart (or 
delivery of food to all comersj an ovala (z.c., a water trough for 
animals to drink from) the maintenance of choultries (or shelter for travel- 
lers), hospitals, (1^) a university, a lecturershij), or in fact any object 
of public utility or l)encvolcncc. 

1743. But a gift to Brahmins is a personal gift, though inspired with a 
Gift to Brahmins religious motive. It does not therefore fall within the 

excepted. exception applicable to religious or charitable endow- 

ments. 


(1) Promotho \ . BcidhikOf 14 B. L. R. 176 

(179). 

(2) Bajender ^ . Shamchand^ 6 C. 106. 

(8) Bhvpati v. Bcmilal, 87 C. 128 (141) 
P. B. overruling contra Upendralalx Bem- 
Chandra^ 25 0. 406 ; Bojotnoyee v Troy- 
Itikho, 29 0. 260 : Noejendra Nandmi v. 
Ben'^y Krishna, 30 C. 521 To the same efTeot 
Banitm%oov. Bam Gopavl 1 Knapp 245; Gokool 
Nath V. Ismr Lochun, 14 C 2,2* Frafulla 
V. Jagend^a. 9 C W N : Ashutosh v 
Doorgachurn. 6 U. 788 P. 0 ; Bhuggobuttu v. 
Gonroo Prosonnn, 25 C 112 ; Pnrbnli v Bam 
Barun, 31 0. 896 ; Asita v. Niroda M> han, 
iO C. W. N 9ul ; Jairnm v. Knvtrbii, 9 B 
49I ; Manohur v. Keshayram, 12 B, ^67 N, 
Mohfxf Singh v. Bet Singh 82 A 337 ; 
Ovatarhhnji v. Chaterjit 83 A. 258. 


U) Phvwlan Ltd v. Arya Prilhi Nidhi, 
33 A. 793 

(6) “It is certain which is ascertainable.** 

(6) Motivnhoo v Mamoobai, 21 B 709 
P. C; Upendra Lai v. Hemchandra. 26C. i06; 
Parthnsarathi V Thiruyengadat BO'tA. 804; 
Gwdit Singh v Sher Singh, U I. C. 247 ; 
See other oases collected in 8 Gout’s Law of 
Transfer (4tb Ed., §§ 2834, 2886. 

(7) Jfmnobai v. Khhnji 14 B. 1 (14). 

(8) lb. ' 

(9) Hnssnin v. AH Ajnin, 4 M. H. 0, R.44 

(10) Broughton v. Mrrcier, 14 B.L R. f 42; 

V. Administrator General, 6 0. w! 

(11) Manorama v. Kalicharan, 81 C. 1 66. 

(12) Tagore v. Tagore, 9 B.L.R. 877 P 0 
(18) Aimntha v. Nagamuthu, 4 M. 200. 
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Conditional gift or 175 . (1) A gift or devise may be 

absolute or conditional 

(2) A conditional gift or devise takes effect upon the fulfil- 
ment of the condition, except in the following cases: — 

(a) Where the condition is a condition subsequent, 

(/}) where it is illegal or immoral, 

(c) or is repugnant to the nature of the grant, 

(3) A substantial fulfilment of the condilion may be 
sufficient if its literal fulfilment is impossible or impracticable. 

(4) A gift once completed cannot be revoked except on the 
ground which would suffice to cancel a contract. 

Synopsis. 


(1) Conditional gift il744). made (1745). 

(2) Gift irrevocable wlun once. 

1744. Analogous Law. — Cunditional transfers are subjeci to tlie i>rovi- 
sLons of Ss. 25-27 of the Transfer of Property Act and conditional bequests 
subject to those of Ss. 113-117 of the Succession Act. And as there is nothing 
in Hindu Law to the contrary <0 their principles are equally applicable to 
Hindus. The Privy Council have upheld the validity of conditional gifts 
holdi ng it competent to the donor to create an absolute estate defeasible on 
the failure of issue, f 1 So where the donor gave a taluq to his sister for her 
support and “fiir the generation born of your womb successively and no other 
heirs of yours sliall have a right or interest ” it was held that the grant was 
absolute and defeasible on the failure of issue living at the death of the donee. (3) 

The subject will be further examined in the chapter on wills. 

1745. Gift is irraYOoable.— The following texts bear on the subject of 

Cl. (4). fliis clause 

Briha.spati*.'~ThiQKs onoe deli voted oo the folio v^ing eight accounts cannot bo resumed; 
for the pleasure of hearing poets, musicians or the like, as the price of goods sold, as a 
nuptial gift to a bride or hot family, as an acknowledgment to a benefactor, as a present to 
a worthy man from natural affeotion or from friendship. 

What is given by a person in wrath or epeusive joy, or through inadvertance or during 
disease, minority or madness or under the inffuence of terror or by one intoxicated or 
extremely old or by an outcaste or idiot or by a man afflicted with grief or with pain or what 
is given in sport all this is declared ungiven or void If anything be given for a 


(1) v. DencbundJwo, 9 M. I. C. 811 P. C, ^ 

A. 128 (136) ; Tarokessvr v Soshi, 9 C 952 (8) Bhoobun v. Hunuh Chunder^ i C. 28 

PC. P explained in TarokcHiir v. Soshi, 9 0. 

(2) Bhoobun Mohini'^. Hut fish Chundar, 952 (U 59) P C. To the same effect Sham 

4 0. 28 ; Sham Shivendra v. Jonbi Ku/tr» 8t> Shivaidra v. Janbi Kuar, 80 C. 311 P. C. 
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ooDsideration unperformed or to a bad man mistaken for a good one, or for any illegal aot| 
the owner may tako it back, (l) 

Yajuavalkya -Let tho acceptance be public especially of immoveable property and 
delivering may be given and has been^promised, let not a wise man resume a dQnatioD(2). 

Dayabhag •'*-Acoordirgly Harit says ' A father during his life distributing his property 
may retire to the forest or enter into the order suitable to an aged man ; or he may remain at 
home having distributed email allotments and keeping a greater portion ; should be become 
indigent he may take back from them/* (8) 

A gift once completed cannot be revoked except upon grounds 
which suffice to cancel a contract. Such grounds are fraud, misrepresentation 
undue influence and the like. In this respect Hindu Law agrees with the 
statutory provisions contained in S. 126 of the Transfer of Property Act. 

With the solitary exception of the Dayabhag text all texts declare a 
gift irrevocable, Katyayan even going so far as to make the offer of a gift for 
a religious purpose specifically enforceable. But though this part of the law 
contravenes the express provisions of the statute law and is therefore obsolete# 
the fact remains that Hindu Law does not countenance tlie resumption of a 
gift. 


(1) 2 Dig. 174, 197, 

(2) Cited in Kalidas v. KanhayaLal, 11 
0.121 (182) P. 0. 

Dayabhag Gh. 11-67. 

(4) Bish^nchatvd v. Jsmaida, 6 A. 560 
(676) P. C ; Raiaram v. Gan68h, 28 B. 131. 

(6) Nasir Bussain v, Mata Prasad t 2 A.’ 
£01 (806); Bisheiicha/nd v. Aomaida, 6 A. 560 


(676) P. C ; Oafiga Baksh v. Jagat Bahadwt 
28 C. 16 ; Bajarani v. Ganesh^ 28 B. 181 ; 
SitaBamy Uarihar^ 86 B (^ludee ta 
text Btatiog that a gift oanuot be resumed if 
it is to ' a benefaotor * or to a father but it 
does not imply that a gift to auy othet 
person is resumable). 
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CIIAPTEK*. XVII. 

Wills. 


174i6. Topical Introduction. — Hindu Law as such contains no provision 
for wills which have come into vogue in the following manner described by 
the Privy Council : As to gifts by way of will, whatever doubts may have once 
been entertained by learned persons as to the existence of tlie testamentary 
power, those doubts have been dispelled by a course of practice in itself enough, 
if necessary, to establish an approved usage and legal series of judicial decisions 
both here and in India proceeding upon tlie assumption tliat gifts by will are 
legally binding, and recognizing the validity of that form of the gift as part and 
parcel of the general law. The introduction of gifts by will into general use 
has followed in India as it has done in other countries, the conveyance of 
properties inter vivos. The same may be said of the Roman law. Such a 
disposition of property to take effect upon the death of the donor, though revoc- 
able in his life time is, until revocation, a continuous act of gift up to the 
moment of death, and does then operate to gi^'e the property disposed of to the 
persons designated as beneficiaries. They take upon the death of the testator 
as they would if he had given tlie property to them in his life-time. There is 
no law expressly and in terms applicable to persons who can so take. The law 
of wills has however grown up, so to speak, naturally from a law which fur- 
nishes no analogy but that of gifts and it is the duty of a tribunal dealing with 
a case new in the instance, to be governed by the establislied princiides and 
the analogies wliich have hitherto prevailed in like cases.” 

17i7. In the presidency of Bengal and the towns of Madras and Bombay 
the law of wills is now subject to tlie Hindu ^^’ills Act(‘^l wliich extends certain 
sections of the Succession Act to Hindu wills. It has been held in Madras 
that the provisions of this Act may be referred to in the construction of even 
mofussil wills, embodying as it does, principles in consonance with equity, 
justice and* good conscience, 

Thus the testamentary power though a graft upon ifie archaic law lias now 
become well established. 

The ensuing sections present the leading principles thus evolved out of 
the analogies from gifts. 

17 ©. (1) Will is the expression of a person’s wish with 
••■lU” and “oodioii" reference to his pioperty which he desires to 
****“®^’ be carried into effect after his death. 

(2) Where the wilt is in writing, it may be modified by an 
instrument, made in relation thereto and explaining, altering or 


(1) Tagor$ y. 'Tagore, 9 B. L- R. 877 (8) Halnav. Norai/nnuswonii, 26M.L. J. 

(187, 88^ R. 0. 616 ; iU 1. C. 706. 

(9) XXI ot 187Q. 
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adding to its dispositions. This instrument is called a codicil. 
It is considered as forming an additional part of the will. 

Synopsis. 

fl) Definition of ‘ ivill ' and ‘codicil' (4) Will distinguished from gift 
(1748-1749). (1753). 

(2) Pre-requisites of a, icill (1750). (5) Construction of tvill (1754). 

(3) Legal declaration relating to <6) English rules of construction, 

Property (175i“l75Jj. inapplicable (1754). 

1748. Analogous Law. — I'lic deftnitiun of '"will ” and ''codicil” here given 
is tidapted from the following definitions of these terms to be found in the 
Siicession Act (^) and reproduced in the Probate and Administration Act (®)t — 

(.1) “Will” IS the legal declaration of tlie intentions of the testator with 
respect to his properly which he desires to be carried into effect after his 
death, 

^'Codicil” means an instrument made in relation to a will and explaining 
altering or adding lo its dispositions. It is considered as forming an additional 
part of the will. 

1749, These definitions cannot bodily be incorporated into the Hindu 
Code because the Hindu notion of a will is much wider tJian that contemplated 
in these acts. ^ I'aking tlie ‘Svill” first, tlie statute requires that it should be in 
the form of a ’‘declarcition” which should be ‘‘legal” tliat is, as to its form and 
substance, in confirmity with law. But Hindu Law- considers an informal and 
even a casual statement as sufficient. L-nd(‘r the Succession Act a declaration 
must be in wTiting signed by the testator in the presence of two witnesses. 

But neither writing nor execution, nor its attestation by tw'o witnes- 
ses is required to complete a Hindu wdll. 

Again the statutory definition is inaptU worded, since it defines a will 
with reference to the “testator” who is the author of a w^ill — a definition 
obscuTium ab obscuvius. 

As regards the definition of “codicil’' the statutory definition postulates 
the existence of a written will and a “codicil” is therefore naturally diefined as 
an instrument explaining or modifying its terms. 

There can be no oral codicil, though an oral will may be explained, altered 
added to or cancelled by another whll and this may go on till the last will 
remains which alone is operative. 

1780. Pre-requisites of a will.— It will be seen from the wording of the 
rule here formulated that a will is a declaration -'-but a declaration which must 
possess the following five essential elements^ — 

(1) It must be legal. 

* il) It must relate to a disposition of pioperty. 


(1) 8. 3, Act X of 1866. 


{■^) 8. 8, Act V of 1881. 
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(3) It must relate to the testator’s property, or property over which he 
has divSposing power, 

(4) It must dispose it of as to take effect from the testator s death. 

(5) It must be revocable at the testator’s pleasure. 

1751. Le^al deolaration. — The first essential of a will is that it must be 
a declaration and the declaration must be legal. A declaration implies a for- 
mal statement intended to be acted upon, not necessarily surrounded by any 
solemn form but nevertlieless made with a degree of seriousness so as to 
impress on it the stamp of deliberation. Both under tlie Succession Act and 
the Hindu Wills Act as under the (\\dh Estates Act, such declaration must be 
in writing signed by the testator in the presence of two witnesses. Any 
declaration otherwise made is not legal. J^ut under Hindu Law sucli declara- 
tion may be made in any form oral or in writing in a formal instrument or in 
an informal conv^’ersalion, jirovided it expresses the testators intention. 

1782. Strictly speaking a Hindu non-statulory will cannot be designated a 
declaration at all ; since law allows the utmost latitude in its construction 
considering only the intention and ignoring the mode of expression except 
only so far as it throws any light on tiie intention. As such the definition is 
somewhat too narrow, taken as it is from the statute applicable to a more 
developed cendition of society. 

Ignoring for the present the statutory definition and taking tlie term 
‘^declaration’ as synonymous with an expression of intention, a \vill maybe 
constituted in any form of expression, a petition, or a letter (u* in fact any 
document the context of which may bear no relation to the statement which 
constitutes tlie whll. 

1783. Will distinguished from gift. — Althougli the notion of w’ills is 
evolvexl out of gifts, the two classes of disposition ari‘ distinguishable and must 
be distinguished, A gift confers a present interest? relates to existing property 
and takes effect immediately ; wliilc a wnll confers a deferrred interest, may 
comprise future property and does not take effect until the death of the testa- 
tor. W A gift once completed cannot he revoked J but a will may be revoked at 
any time and is by its nature ambulatory and revocable by the testator and 
iigain and again l)y him. 

Then again a person may give what he cannot devise. In this respect 
the power of gift and devise are not identical, 

1784. Construction of will.— The rule of construction in a Hindu as 
(1) fingliBh rules in- in an English wall, is to try and find out the meaning of 

applicable. the testator, taking tlie whole of the document together, 

and to give effect to Us meaning. In applying the above principle courts of 
justice in this country ought not to judge the language used by a Hindu, accord- 
ing to the artificial rules which liave been applied to the language of people, 
who live under a different system of law, and in a different state oi society. 
Before considering tlie rule how a will should be construed it is thereiore 
essential to stale how it should not be construed. In the first place it should 


(1) Bijrai v. Par** Siaidari, 42 C 66 I*. C- 

(2) Bi»henchaud v. Atmaida, 6 A. 660 
(672) P. 0. 

(8) Sagat V. Dwftrka li 0 W. N. 174 . 
8 I. 0 880; 8Ua v. Doenath, 8 0 W. N. 514 : 
Bammonir v. Bam Oopal 120. W. N. 942. 


(4) In Lakshtni Bm v. Ganpat, 4 M H C K. 
150 (168) tbiB qiMStion w^s lieL unsettled by 
judicial decieJoDS ; Mulchand v. Mancha, 7 
B. 491 {id^y^tokshman v. Ramchandrt^ 5 B. 

Din Tarini v. Krishna, 36 0,149 (166). 
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be construed in the light of Hindu Law alone, without any mixture of 
laws or ideas derived from any foreign source. Technical rules of English 
law which owe their origin and existence to an entirely different system 
of personal and property law are altogether foreign to Hindu Law and ideas and 
ought not to be applied in the construction of Hindu gifts and wills, For 
instance, the distribution adopted by the law of England in the course of inherit-' 
ance between inheritable freehold and personalty is not known in Hmdu 
law. (*^) So the principle of joint tenancy is unknown to Hindu Law, except in 
the case of co-parcenary between the members of an undivided family. So 
where a testator bequeathed a four-annas share of a zamindari to his youngest 
widow and her son “ for your maintenance” with power of alienation, the 
donees would take as joint tenants, under English law, but by Hindu Law they 
take as tenants in common, though under both laws the conveyance of her inte- 
rest by the widow would have the effect of severing the joint interest. 

Who may make a 177 - d) Any adult person may be- 

will. queath his estate by will 

(2) His power to bequeath an estate by will is co-cxtensive 
with his power over the estate in his life-time. 

Synopsis. 

(1) Who can -nake a ivill (1755) (3j IVhat propertf/ can be bcqneaih^ 

(2) Power of hfujuesf (1756). ed (1757-1759). 

1755, Analogous Law. — The Indian Majority Act excepts only Hindus 
as regards, marriage, dower, divorce and adoption but not as to the power to 
make a will, which is subject to it. Consequently, a person, though major 
under the Hindu i)ersonal law but not so under the statute, is not competent to 
make a bequest. Where, therefore, a guardian is appointed or declared un- 
under the Guardian and Wards Act, the minority of the ward does not cease 
till he attains the age of 21 years and he is incompetent to make a will, it being 
immaterial whether the guardian dies, is removed, or otherwise ceases to act, W 

1756. Power of bequest. — The testator’s competency to make a will is 
distinct from its validity. The former depends upon his age. the latter upon 
his disposing power, A person cannot make a bequest of property which he 
could not have conveyed by a transfer inter vivos. The rule on the subject was 
thus stated by Willes, J : “The analogous law in this case is to be found in 
that applicable to gifts, and even if wills were not universally to be regarded in 
all respects as gifts to take effect upon death, they are generally so to be 
regarded as to the property which they can transfer and the persons to whom 
it can be transferred.” (S) The power of a Hindu to make a will is not 
of modern introduction nor is it of local origin. Wills were known to and in 
use amongst Hindus not in the presidency towns only, but from one end of 
the peninsula to the ocher. The right to make a will is part of Hindu Law itself. 


(1) Tagore r. Tagore, 0 B. L R 877 P 0.; 
Bam Singh v Ugar Singh, 13 M 1. A. 878 
(890); Jogeshwar v. Bamchandra, a3 0 670 
(679) P.C ; Dinesh Chandra v. Birgj Kamini, 
16 0. W. N. 946;14 0. L. J.20. 

(e) Tagore v. Tagore, 9 B. L. R 877 P. C. 
(8) Jogeshwar v. Bamchundra, 23 C. 670 
(678, 679). P. 0.; overruling Vydinadav. 
NagammaU 11 M. 258. 

(4) S. 2 (9) Act IX of 1876. 


(5; Ouloh V, Thakovelal 86 B. 622 ; Har. 
duari v. Chmi, 8 A, L. J. 866 ; Dipa v, 
Lakshmi, 6 1 0. (C) 6. 

(6) Joyram v. Mohadeh, 86 C. 768 ; Dipa 
V. Lakshmi, 6 1.0. (0) 6; Deheram v. Soman 
Ali, (1911) 2 M. W. N. 888; 12 I. 0, 661. 

(7) Pitum V. JoykisMn, 6 W. R. 101 (102); 
Court of Wards v. Venkata, 20 M. 167; Vdili- 
nayagam v. Paehche, I M. H. 0. B. 826. 

Tagore v. Tagore, 9 B. L. R. 877 P, 0. 
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The extent and nature of the disposition which a Hindu testator is capable of 
making is not a (piestion of public ex}:)ediency or of custom or usage, but must 
be regulated by the rules to be found in or directly deduced from Hindu Law. 

1787. Now since a Hindu co-parcener is only permitted to alien his un- 
divided interest inter vivos for value, it follows that he has neither the power to 
alien it by gift or bequest. And as in Upper India he does not possess even 
that power, it is clear that a co-parcener can nowliere alien his interest by will, 
except in Bengal where the co-parcener being competent to make a gift of his 
interest, he is held equally competent to devise it by will so as to deprive the 
widow of her share on partition. 1^) 

1788. And since a widow is incompetent to transfer by gift her limited 
estate, it follows that she Jias no power to bequeath it even with the consent of 
the next reversioner. ^4) But slic is not incapacitated by her sex from bequeath- 
ing property to which she is absolutely entitled. 

So a person may make a bequest of his self-acquired property or even 
his ancestral property if he liad no co-parceners at the time since the right 
of alienation in such cases is subject to the right of co-parceners. Hence the 
son may challenge the father’s bequest even if made before he was born.(®) 

1780. Since the will takes effect from tlie death of the testator and co- 
parcenary interest vests from the moment of conception, at the moment of 
the father’s death the right of survivorship is in conflict with the right by 
devise, and the right by survivorship being the prior title takes precedence to 
the exclusion of that by devise. 

It being now settled that tlie holder of an impartible estate has no co-par- 
ceners, it follows that he is competent to will away his estate. 

178. Except as otherwise provided by the Hindu Wills 
„ . Act or any other law for the time being in force, 

a will may be oral or in writing, and if in 
writing, it need not be registered. 


Synopsis. 

fl) Form of will (1760-1761;. dear (1762-1765,). 

(2) Form immaterial, if iateniion (3) Nuncupative will (1766). 


1760« Analogous Law. — The Hindu Wills Act extends certain sections of 
the Succession Act to wills of Hindus made anywhere within the Bresidency of 
Bengal and in the towns of Madras and Bombay or relating to immoveable 


(1) Pet Norman, J. in Tagore v. Tagore, 4 

B. L B. (0. C ) 108. 

18) XiOkshman v. Ramchandra 6 B. 48 
Bv CU; Bh^ianga Bm v. Maloji Bao, 6 B. H. 

(ao) 181 . 

(8) X>^ndra v. Brojendra, 17 C. 886. 

(if Bdghava v, Narayanasami, 4 M, L. J. 
80: Ooofoava v. NaraiHsawniy, 8 M H.C.B 18. 
(5) B$nkot V Jeshankar, (1881) B. P. J 

f$) tfmaimiami v. Armachala, 1 M H. C 
187 J^.:»Bam v. Bishen, 10 W. R 287; 

a. H. C,— 77 


Nafia V. Haree, 9 M. I. A. 96. 

(7) Nagalutchmee v. Gopoo, 6 M.I A. 809. 

(8) Vithaboi v. Balwant Rao, (1898) B P. 
J. 72. 

(9) Sabapathi\. Somas^tdra7n, 16 M 76. 
(10) Villa V. Yamenamma, 8 M, H. C. R 

6 ; Gooroova v Narainasawmy, 8 M. H. C. R. 
13 N', Lakshmi v. Subramanya, 12 M 490 
(492). 

(H) Rama Ran v. Raja of Pittapur, 41 M. 
778 P. C.; Mathurasaumy v. Hangarammal. 
8 I. C. (M) 3.S2. 
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property situated therein. As such it extends S. 50 of the Succession Act 
which prescribes the necessity of writing! and attestation by two witnesses who 
should Iiave witnessed tlie testator’s execution of the will, 

1761. The Oudh Estates Act also extends alia) the same section 
to wills and codicils made by a TaliKjdar or grantee or by his heir or legatee, 
under the provisions of that Act or any interest tJicrein. And S. 20 of the same 
Act provides against any bequest to religious and charitable uses of any interest 
in the estate of more than Rs. 2,000 in value “ except by a will executed not 
less than three inontlis before his dt‘ath and registered wiithin one month from 
the date of its execution.” 1^) 

Excepting these and other similar provisions, a will may be made orally or 
in writing and not necessarily in the form of a formal bequest, provided it 
conveys with sufficient clearness the intention of the maker as to the disposal 
of his property on his deatli. 

1762. Form immaterial. — Such disposal may be made by a petition 
filed before a Revenue official or a statement made to him or a tabular 
statement of heirs filed before him, statement made to a settlement officer, 
or found recorded in the wajibular/ the value of which must, of course, 
depend in each case on the circumstances in whicli it was originally made, 
and the corroboration it receives from extrinsic exidence. ^9) So statements 
made in a deed of settlement at the time of adoption as to wliat should I'je done 
by the executant’s adopted son and his wih* after ins life-time hax'e the effect of 
a will. So a will might be embodied in a Sarnhand/i Xirnay PcUra, a matri- 
monial arrangement deed execuK d in tlie foim of a letter which the father 
wrote to the aunt of his future son-in-law* stipulating that J)e should live in his 
house and take possession of the executant’s estate on his demise. 

1763. In another case a Taluqdar subject to the OudJi Estates Act had 
executed a deed of assignment in favour of his brotlier intended to operate inter 
vivos but in whicli he provided tliat lie fthe executantj sliall enjoy his estate 
during his life-time and on Jiis death his brother w’ill hold and enjoy it, but 
should a legitimate son be born to him, then the son and the brother will each 
get a moiety of his estate. It was contended that this agreement was intended 
to operate only inter vivos and that not being intended to be a will, it could not 
have that effect. But the Privy Council overruled this contention holding it to 
operate as a will. In so holding they said: ‘‘ If they had been the words of an 
English conveyancer preparing an ICnglish instrument, they would Iiave afford- 
ed a very strong argument J Init the instrument was preiiared by Lai Sunder, 
and we must not construe with too great nicety, or assign too much w^eight to 
the exact words that lie uses for a transfer of property, as if lie were accurately 
weighing the difference between a testamentary instrument and one opefeting 


(1) 8. 9 (b) Act XXT of 1870. 

(2) Ib.,8. 6U. 

(3) S 19, Act 1 of 1869. 

(4) S. 20, Act 1 of 186P. 

(6) Mahomed v, Shewnhram, 22 W. R. 
409 P. C.'. Kdllony v. Luchmee Pershnd, 24 
W. R. 896; Kalian Singh v. SnnwaX Singh, 7 
A. 163 ; Haidar Ali v. Tasso ddtik, 18 C. 1 P. 
C \(:Balhhadar y. Sheonnrayn^ 261. A, 194, 

• Din Tarini v. Krishna.' 36 0. 149 (166, 166). 
(6) Kalian Singh v. Snnwal Singh, 7 A. 


163. 

<7) Hur per. shod V. Sheo DoyaL 26W. 
65P.C, 

'8) Mnihiira v. Bikhan Mai, 19 A. 18 ; 
hah V. Murlidhnr, S8 A. 488 (4! 6) P. C ; 
Sahodra v. Qan.csh, 10 0. W. N. 249. 

(9) Loli V, Murlidhar, 28 A. 488 (494, 
495) P. 0 

(10) Lahshmi v, Subramanya, 12 M, 490. 

(11) Din Tarini v. Krishna, 86 0. 149 (160), 
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inter vivos. We mu5t remember that wills are comparatively new in any part 
of India, and are of more recent introduction in Oudh in respect of this class 
of property. So with respect to the reservation of a life- interest. The will 
being not a very familiar instrument to the people wlio prepare it or wlio sign 
it, the testator often does express a great anxiety that he shall not be consider- 
ed to have parted with anything in his life-lime, and their Lordships have seen 
here instruments which most unquestionably were wills, and intended to operate 
as such, in which nevertheless there have been expressions upon the face of 
them intimating that the testator intends to remain the owner of his property. 
Upon the whole, therefore, looking at what are the substantial charac- 
teristics of the document which has been referred to, setting aside mere matters 
of form and what may be considered as technical expressions, their Lordships 
think that reasons for holding it to l)e a will liave a decided preponderance 
over those which have lead them to hold it be a deed.” 

1784. The same view was taken by the same Board in another case, in 
which the Taluqdar had executed nhat he called “ by way of deed of adoption 
and codicil to a will.” The deed was clearly testamentary in character ; and it 
was held to be a will in spite of its misleading form and description. 

These were more or less formal documents. But a will had been discover- 
ed in a power of attorney, (^1 in a draft (^) and an unsigned wdll when 
the testator died before the draft could be fair copied or where he was too ill to 
append his signature but possessed sufficient consciousness to assent to it. 

1766. From these and similar cases, it is clear tliat whatever may be the 
form of the instrument, whether it is formal or informal, a deed, jotting or a 
memorandum, the one thing essential is. has it the effect of a will ? Mow^ since 
the one characteristic distinguishing feature of a will is its revocability it follows 
that if the grant was revocable then it is a will : otherw ise it is not.(f>) The fact 
that the grant is stated to operate in pracse-Hfi or that it is expressed to be 
operative in future is,^tliough relevant, equally indecisive, since there is no magic 
in the future tense. The fact that the document is called an agreement is no 
doubt a circumsUince v Inch cannot be ignored, but it should not be overrated. 
As stated in a case, this per i>c is not much/ So conversely, tlie fact that 
document is called a will does not makes it so unless it has that effect. Such 
was the document executed by the falhei who divided his estate amongst his 
sons and after setting out its details provided that ‘'If I at any time come back 
from pilgrimages and lind mismanagement or the character of an one bad, then 
I shall have power to cancel this will wiiich shall be enforced from the date of 
its execution.” And it concluded thus, “All the three sons were put in separate 
possession of the estate in the beginning of the year l3()3 Fash. I have no other 
heir having a right besides those menti(>ned in this wall. I have therefore exe- 
cuted this will in order that it may serve as evidence On the father’s death 
two of his sons sued for parlititin on the strength of tins “wall ”. The defence 
was tliat the deed wais a partition deed, and was miscalled a w ill. The Privy 
Council held it to be a family arrangement'^^ by which all tlie sons were bound. 


(1) Ishri Sin<jh v. Baldeo SingJu tO C. 792 
(801, 802) P. C. 

(2) Udai Bai v. Bhagtvan, 32 A. ~27 (240) 

?. C. 

(8) Kollany v. Lnchmee^ 2 Hay 370 (in 
which the terms of the power of attorney are 
get olit) 24 W. B, 895. 

(4) ijanki v. Kallu, 31 A. 236. 


(5) Tcrachand v. Ntbindiunder, 8 W. B. 

138. 

(6) Bajammnl v Avthiammah 33 M. 304. 
('<) Per Kekewich. J. in Johni'ton v. Mop* 

pm, 64 L T. B 49 (51). 

(8) Bavibhat v. LaksJwmn, 5 B, 630 ^86). 

(9) IJri} Baj Singh v Sheodan Svig}if 35 
A. 887 (352) P. 0. 
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It is said that an instrument which confers or reserves a life estate to the 
maker is not a will. (^) But it is submitted that this statement is too wide, since 
there is nothing to prevent the testator from executing a. composite deed reserv- 
ing a life-interest for himself.W 

1766, NunoupatiYe will.— *A Hindu is entitled to dispose of his property 
whether moveable or immoveable by an oral will which may or may not be 
reduced to writing after the testator’s death. But since it is easy to set up a 
false oral will and difficult to disprove it, law requires the very strictest proof 
of such oral disposition. As the Privy Council said ; “But if any party is 
bound to strictness of pleading, it is lie who sets up a nuncupative will. He 
who rests his case on so uncertain a foundation as the spoken words of a man, 
since deceased, is bound to allege as well as to prove with the utmost 
precision, the words on wliich he relies, with every circumstance of time and 
place A verbal disposition of property though permissive must be support- 
ed by the very best evidence. It must be not only proved that the will was 
verbal, but also why it was not reduced to writing. And in judging of its 
factum the court will pay special regard to whether it is a natural or an 
officious will. 


Power defined. 

not his own. 


IV®. (1) “Power’’ is a right which a 
person acquires over another, or over things 


( 2 ) The person who confers the power may be called the 
donor of the power, and tlie person upon whom it is conferred, 
the donee of the power. 

(3) The exercise of power is discretionary with the donee. 


Synopsis. 

(ij Detinilion of ' potver (1767). (4) Divihions of poivers, generaland 

{2} Recognition of ''powers'* in special (1769-I77i)* 

Hindu Law H767j. ^ (5) Creation and exercise of potoeTs 

(3) English Law on "potvers* (1768). (1772-1776). 

1767. Analogous Law. — The term ‘’power” is a technical term and is 
distinct froin.the dominion wliich a man has over his own property. 1®) It is 
used to denote the use of delegated authority of which a power of attorney is an 
example. 


Hindu Law recognizes powers of the power of adoption 

conferred by the husband upon his wife, the poAver of appointment, the power 
to appoint an heir or an executor are examples. But the exercise of 


(1) Per sab v Ourappat 38 B 227 (235, 286) 

(2) Reference £0 B. 210 (211) P.B ; follow- 
ed Rajammcl v. Anihiammol, 3B M 304 
(807). 

id) Srinivaeammal v. Vijayammal^ 2 M. 
H. 0. R. 37 ; Snbhayya v. Surayya, 10 M. 
261 ; Bhagvan v. Kala Shankar, 1 B. 641 ; 
Jankiy, Kallu^ 81 A. 236. 

(4f Hari v. Mcro, 11 B. 89. 

(5) Beer Partab t. Rajendevt 12 M. I. A. 


1 (28) ; Suhh Dc% v. Kedar Nath, 8 Bom. L ». 
704 

(6) Re Armstrong, 17 Q B D. 621 J Com- 
mmtoficr of Stamps s- Stephen (1904) A.C. 
137; (hatUy v, Jones, (1909) 1 Ch 667. 

(7) Br%j Lai v Sura, 34 A. 406 i.C. 

(8) Lallvbhai v. Mankuverbai^ 2 B. 888 
(406); Dossseey. Torttchurn, Boujtke (PI, VII) 
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power by a Hindu is necessarily subject to and circumscribed by the require- 
ments olF his personal law and while the English law on powers furnishes 
analogies, it is not to be applied generally to Hindu wills. 

1768 . In English law power is defined to be authority teserved by or of, 

^ either wholly or partially real or personal property, either 

benefit or that of others. ^2) Power may be at 
^ * common law, eciuitabie or that operating under the statute 

of uses.(®) A common law power is an autliority given by one person to another 
to do an act for him which his r(*cognised and operative at common law. A 
power of attorney is an instaiicci of such power which is equally available to a 
Hindu. 

1769 . An equitable power is a po\\er which affects the equitable and not 

the legal estate or interest. Sugden distinguishes the two powers as follows : 
“Powers are either common law authorities or declarations or directions operat- 
ing only on the conscience of the person in wliom llie legal estate is v^ested J or 
declarations or directions deriving their effect ftom the statute of uses. . . 

A power to dispose of an estate, or a sum of money where the legal interest is 
vested in another, is a power of the second sort. 'Die legal interest is not 
divested by the exercise t)f the power, but equity will compel tlie person 
seized of it to clothe tlie estate created with the legal right.” 

1770 . A power is distinguished from a trust in that in the one the estate 
vests in the donee by whom tlie exercise of power conferred on him is purely 
discretionary, while in the other the estate does not vest in the trustee except for 
a specific purpose and he has no discretion, being merclv' the instiument of the 
author for execution of the purpose for winch tJie iriist is created. A pow’er left 
unexecuted lapses, since its execution is personal 1^) tlie donee but powers, in the 
nature of trusts, that is, when tfiey amount to tiusts in the garb of powders, the 
failure of the donee to exercise lliem w ill not preiudice iJie intended objects, since 
the court will in, such cases, execute them.^''’ W hether particular words constitute 
a trust or power is a question of intention and rot of grandma tical import. 
Powers over real estates are eithei 11; powers ul ownership (2 ' powers collateral 
or (3j powers relating to the estate of the doree of the power in the land, and 
these are sub-divided into powers appendant and in gross. Tlie first is a 
power which gives the donee complete dominion though no ownersliip in the 
estate; the second is a bare power conteried upon a person who is given no 
interest in the land, such as a mere powx'r of sale ; while the third is a power 
coupled with the transfer of ownership. It is appendant where the estate 
created by its exercise affects the interest of the donee of the power ; it is gross 
where it does not affect his interest. 

1771 . A power may be general or special. It is general where the donee 
is at liberty to exercise it in favour of any person he chooses. It is special 
where it can only be exercised in favour of certain specified persons. To borrow 
an example from Hindu Law where the testator empowers his widow’ to make 
an adoption, she possesses a general powder of adoption ; but wheie lie em- 
powers her to adopt a persona designata sucii as the person named A she has a 


(1) Motivahu v. Mavtvbni, 2l B. 709 (722) 

P. 0* 

(2) HaIs. Laws p. 8. 

(8) 87 Ben VIII. C. 10. 

(1) Bngden (Lord St. Leonards) on Powers 
(8th E€li.)t pp. 45, 48 oitedper Kay, L in 


Ih'xon V. Broun, 32 Cb. D. 597 (601). 

16) Clouiic \ Storey, TOU) 1 Cb, 18 (80). 
(1>) Tgod 3*2 Beav. 2i‘2 ; lire ten v. H igs 8 
Vcs. 670. * 

(7) Burroughs ^ . FUilcox, b ]\Ty. and (^*.72; 
Be Weeks (1807) 1 Ch. 289. 
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special power. Powers may be given to a person for the purpose of managing 
either his own or another person’s property, or they may be to appoint to 
various offices, such as the power of appointing new trustees, which loom large 
in English law and are of tlie most general importance. 

1772. Creation and exercise of powers.— Under English law powers 
relate to property, but under Hindu Law tliey may relate both to persons and 
property. This is due to the parental authority which still survives the pairia 
protestas. The power of adoption has been already been the subject of a 
previous discussion 27-29j. It is stated there that the father possessed 
the power to authorize his widow to make an adoption. He is also con- 
ceded the power of appointing a guardian of his minor children (i 59j. He 
is equally entitled to confer upon a person the power of appointing an heir. 
Such a case arose upon the following facts : A testator had devised his im- 
moveable property upon tiust for the income to be appropriated to tlie mainte- 
nance of his widow and of his dauglUer Mamu and the children that might be 
born of her, the property to be divided among the heirs of such cJiildren. If 
there should not be any chddren born of the daughter tlie property under the 
will should devolve upon tliem 'to whom she might direct it to be delivered by 
making her will.” The daughter having had no children and questions having 
arisen between the daughter and the widow as to the administration of the 
estate according to the will it was held that there w^as no absolute gift lo the 
daughter, and that the persons lO wdiom the property was given, though to be 
designated by her, did not take the gift from her, but from the testator. In so 
holding the Privy Council said • “The remaining question is wdiether his 
substituting Mamu, and giving her pow^r. to designate the pel son by her will 
is contrary to any principle of Hindu Law. There is no analogy to it in the 
law of adoption. A man may, by will, authorize his widow* to adopt a son to 
him, to do what lie had powder to do himself, and although there is a strong 
religious obligation, their Lordships think that ll’e law as to adoption show^s 
tliat such a poNver as that now in question is not contrary to any principle 
of Hindu Law. I^urther, they think that the reasons wdiicii liave led to a testa- 
mentary power becoming part of the Hindu Law are applicalile lo this power, 
and that it is their duty to hold it to be valid. But w hilst saying this, they 
think they ought also to say that, in their opinion, the English law’ of powers 
is not fit to be applied generally lo Hindu wills.” Similar construction was 
placed by the same high tribunal on a will in which the testator had bequeath- 
ed his estate to his wdfe and on her death to her daughter-in-law and there- 
after ‘*she shall have power to nominate any one wJiom she may think fit as^ 
“heir” so that the name of the family may continue as formerly with 
honour.” 

1773. It was at one time held that in order to be operative the donee of the 
powder must have been in existence at the death of the testator. But since the 
passing of the Hindu Disposition of Proi)erly Act this is by no means now 
nticessary, and the Hindu Law of appointment and powei is now subject only to 
the provisions of that Act and Ss. l3, Hand 2U ot the Transfer of Property Act 

1774. In one case the testator made a bequest to such person “and in such 
manner as his bi other Jamnadas should by deed or deeds, waiting or writings 


(1) Indar v Jai^al. 16 C. 726 P. C. Motivahu v, Momubai^ 21 B 709 P. 0 ; 

(2) Motivahu y. Mtnnuhai.^l h.lOS {122) Yelhitajulu v, Mukunthu, M. 868 (876); 

P. C. Upender v Hem Chiindra, 26 C. 106 P.,0; 

Coi Br%ilal V. SuraJ^ 31 A 105 (111) P.C. Noroyan v. Lai 11 O.Ci 271, 

(1) Tagore v. Tagore, 9 B. L B. 877 P.C; 
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appoint, with or without power of revocation or new appointment.” It was held 
that there was no principle of Hindu Law which forbade such a bequest being 
construed and given effect to according to its plain and literal terms ; always 
however, subject to the same restrictions as the Hindu testamentary law im- 
poses on the testator himself, viz., tJiat tJie appointment should be made so that 
the appointee rniglit be ascertained when the event arose on which lie was to 
take. In this case the testator Jiad by his will after appointing his brother J. to 
be his executor bequeathed all his estate to J. if) upon trust to pay his debts and 
the residue in trust for the testator’s wife and the wife of the executor J. during 
the life of both, or the survivor of them for their or her sole use ] {ii) and from and 
after the decease of t!ie survivor of them in trust for the male issue of J. if any 
there were ; and Uh) in default of such male issue in trust for any person or 
persons in any shares or share, and in such manner as his brother J should, by 
any deed or deeds, or writing or writings, appoint, with or without power of 
revocation or new appointment”. The court upheld the last as a valid power of 
appointment which was not opposed to any principle of Hindu Law. (l) 

1778. Tlu* conh'rral of power nuisi of course be legal. For instance, the 
husband possesses tlie powei to authori/.c only his wife to make an adoption. 
If, therefore, he authorizes his widow who was also the executrix of his will 
conjointly with iwo other executors, the power is void. ^^1 

1776. But tliere is nothing illegal in a testator conferring tw’o or more 
separate j)owers upon sejiaraU^ individuals. So wheiaHhe testatoi empowered his 
two wives to pa tui settlement of his immoveai>le property and empow’ered 
three other persons to arrange for the performance of tlie family rites and cere- 
monies and the debts and dues, th(‘ court upheld them as in no way clashing 
with one another. ^^1 Where a testator leaves a knni out of a certain land to a 
certain person, the wdudf' kind measuring more, tlie legatee has the right of 
.selection and is entith’d to oik’ Uanf out of a specified portion of the estate. 

Proof Of will. 180 . (1) A will made in accordance 

****** ' wilh the Hindu Wdls Act must be proved as 

therein required. 

(2) A will otherwise executed must be proved so as to 
show that it is a complete instrument and expresses the delibe- 
rate intentions of the testator. 

(3) The words of an oral will must be proved with the 
utmost precision, with every circumstance of time and place. 

Synopsis. 

tl) Proof of will, 777-177S). (3) Character of the dif^positions 

(2) NtmcuPaiirc will to hr siricthj (1780). 

prowef (1770-1780). (4) Iawk of will (1781). 

1777. Analogous Law. — In tlie territories to which the Hindu Wills Act 
applies .a will must bo made as therein pro\ided liut elsewhere it may be 
made orally or in writing. In the first case, it must be executed as provided 
in part VITI (Ss. 50. 51) of the Succession Act, that is to say, except in the 

(1) Jactrbaiy Kribli Bai, 16 B. m [m, affirmed O. A. 27 C. dOO.S) P. C. 

600) teversinR 0. A 16 B 826,‘ Girdharji v. (3) Promede v. Krishna, 1 C. Tj. J. Ml. 
AfodAfiifides, 17 B. 600 (617). (1) Narayanasami \ . Periaihambi, 18 M. 

(2) Amrito Lall v. Sarnemcni, 25 C. 662 160- 
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ca^^e of asoldior employed in an cxpi'dilion, or engaged in actual warfare, or 
a mariner at sea, every otHer jxnson must (xeciile his will wliich must be at- 
tested by two witnesses. 


1778. Where the will is in writing but is not subject to the Hindu Wills 
Act, it need not be attested. It need not even conform to the provisions of a 
privileged will, in that it is subject to no formal rules and need not be even 
be signed by the testator,!^) all that is necessary being that it be a complete in* 
strument, and express the dehbeiate intention of the testator. It need not be 
attested andewn if attested, it may l)e proved otlierwise than by calling the 
attesting n itnesses 

1779. Nuncupative will. — A nuncupative will is valid. *‘But if any 
party is boiindi in strictness of pleading, it is lie who sets up a nuncupative 
will. He who rests his title on so uncertain a foundation as the spoken 
words of a man, since deceased, is bound to allege, as well as to prove, with 
the utmost precision, the w<^rds <ni which he relies with every circumstance of 
time and i)lace 

1780. The question whether the whll wms an officious or an inofficious will 
is material as operating upon its prol>ability or improbal iliiy.C^) The court will 
treat an officious will as prima fade improbable, being legardless of the ordi- 
nary preferences!®) of natural ties and atfeciion. So where a person subject to 
the Mitakshara law nvadt‘ in a will favour of the hist cousin who lived in joint 
estate with him to tlie disinhersion ot his whdow except a small provision for her 
maintenance in the evtmt of her leaving the family home, the will was held, in the 
circumstances, pioved.^'h this is a (luestion of antecedent probability upon 
which the English judges lely upon the opinion of Hindu Judges who are more 
conversant witli the habits and trend of thought of their co-religionists.(^®)So on 
the point of vernacular writing tin* opinion of a native Judge is to be preferred 
to that of a European. As theii Lordships oi)servcd, “ Now with great respect 
for the knowledge which the two learned judges of llie High Court possessed, 
as their Lordships doul)t n(‘t, of the Jiengali language, their Lordsliips cannot 
but think tliat upon such a point as that ihe native Judge, examining a letter 
in his own alphabet, is more likely to be a competent Judge than the two 
European judges.”! ^1) These remarks occur with reference to be construction of 
the letter which tlie moribund, testntor was stated to have mustered strength to 
write, for tlie word “Man/ur,” for “Agreed”) which the Sadar Amin had held to 
be in the testator’s handwiiling fiom wliom the High Court had disagreed. 
After expressing their pereference to the native judge their Lordships pro- 
ceeded : ‘‘But it is impossible from the mere inspection of the letter, as 
it appears to their Lordships, to be able to predicate with any degree of 


(1) 8 53, Succession Act. 

(2) Vinayak v. Govindrov, 6 B H.C R 77 
(A.C.) 22i‘ 

(**) Mancherji v. Naroyan, 1 B.H.O.R. 77 ; 
Radhabai v. Oanesh^ 3 B 7 (8). 

(4| tJ. 7 A Evidence Act 
(5) Srenivasammal v Vijayammah 2 M. 
H. C. R 87 ; Tarachand v Nobin Chander, 
8 W, R 188 ; Sudanand v. Boor jo. 8 W. R. 
^bb^Vithayak v. Govindrno, C B. H. C. R. (A. 
0.) 224 ; Bhagmn v, Kalmhmker 1 B. 641. 
(644). 


(6) Per Sir James Colville mBter Rariah 

V. Rdjendn, 12 M I A 1(28); DhutiM f. 
Phnnio, 6 N, L. R. 86. ^ 

(7) 8 'torendtamih v. Heeramoni, 12 H. !• 
A 81 (97 il8). 

(B) Soorendra mth v. Bieramonit 12 M. I, 
A 81 (98). 

(9) 16. 

(10) Rajendra v. Jogmdfo, 14 M. I. A. 67 
(® 0 ). 

(11) Raj 0 ndro v. Jogendro, 14 M.I,A. 67 (84). 
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certainty or accunacy, that he was too weak to make the impression with his pen 
which he is said to have made. It is impossible to say what he is said to have 
made. Tt is impossible to say what momentary rally of strength might take 
place to do an act of such l)revity as that: and therefore, their Lordsliips are 
unable to give to that, which is after all merely the impression of tlicse two 
Judges derived from actual inspection, the weiglit which has been given to it”.(^) 

1781. A will is not invalidated merely because some person other than the 
devisee is competent to confer greater spiritual benefit on the testator: nor is it 
invalidated on the ground of there being no provision for the maintenance of 
the widow of the deceased brother of the testator. The will of a childless 
Hindu giving power to adopt a son, themgh opposed to the interests of the 
widow and the next heir in reversion, is not officious. 


Under English law a will traced to the testator’s possession and not forth- 
coming at his death, is presumed to have been destroyed by him ammo revocandi. 
But the same degree of presumption, if at all, does not arise under Hindu 
Law. 


Revocation o£ will. 


181 . 11) T he maker of a will may revoke 
it at any time. 


(2) Subject to any law tor the time bein^ in force, such revo- 
cation may be oral though the wull itself be in writing. 

(3) The subsequent marriage of the testator, or the birth or 
adoption of a son, has not the effect of revocation ; nor has the 
subsequent execution of another will necessarily that eft’ect 
except so far as it is inconsistent with its terms. 

Exi>ltuuition.—Pi. written will may be revoked by parol 
though the will itself is not destroyed. 


lllustrntions 


(а) h bs made an unprivileged will Affc rwarde makes another unprivileged will 
which purports to revoke the first. 

This is a revocation. 

(б) A has made an unprivileged will. Afterwards A being minded to make a privileged 
will makes a privileged will which purports to revoke his unprivileged will. 

This is a revocation 


Synopsis. 


(1) Revocation of will (1782j. 

(2) Formalities if necessary (1782- 

1785). 

(3) Intention to revoke, essential 

(1784). 


{4} Fffect of marriage, and birth or 
adjption of a son (l787j. 

(5) Presumption of revocation from 
loss of toill (1788-1789). 


it) Eaj$nd$r v. Jogstidro, U M. I. A. r>7 

(Si). 

p) Bookfnome v. Krishna, J20 W R. 147. 
0. H. C.— 78 


(3) Sarndo v. Tincoivry, i Hyde 228. 

(4) Shibi Snbitri v- CoUecUrr, 1:9 A 82 

(fill) • 
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1782. Analogous Law.— The revocation of a will made under the Hindu 
Wills Act is subject to the following provisions of the Succession Act. U) 


S. 57. No unprivileged or codicil nor any part thereof shall be revoked Other- 


Revocation of un 
ppivlleged will or 
codicil. 


wise than by marriage, or by another will or codicil, or by 
some writing declaring an intention to revoke the same 
and executed in the manner in which an unprivileged will 
is hereinbefore required to be executed, or by the burning, 


tearing or otherwise destroying the same by the testator or by some person in his 
presence and by his direction with the intention of revoking the same. This is 
sanctioned by the Hindu usage under which, however, a will is revocable without 
any of the restrictions enacted in the Succession Act. All that is necessary is in- 
tention.^2 1 Xhis was the law of England before tlie Statute of Frauds was passed.i^^ 


It is not necessary that the will itself should be c incelled, torn up or destroy- 
ed. Nor indeed need the revocation be formal or in writing. But though 
this is the law, its dangers are obvious and as the Privy Council said : “Their 
Lordships are very sensible of the danger of acting upon such evidence as is 
ordinarily produced in the courts in India in order to establisli such a revocation 
and they desire to say nothing wliich may induce those courts to apply the law 
in such cases otherwise than with extreme caution, This passage occurs in 


a judgment in wliich their Lordships had to consider tlie oral revocation of a 


written will which thougli ordered to be, was in fact, never destroyed. It 
was however supported by liis subsequent conduct The same view was taken 
in another case in which one Venkata Rao had during Ihs illness made a will 


disposing of his property to his wife, his daughter, and her son in succession. 
On recovering from his illness he executed a power of attorney appointing a 
pleader to obtain the will out of the Registry and to restore it to him. Owing to 
some blunder this was not done for the testator had cancelled some grants 
recited in it. For 20 years after his death no one claimed under it, the effect 
of which all was held to justify the finding that the will had been revoked. ^6) 


1783. Revocation of will. — The power of revocation at will is a neces 
sary incident of a will and inherent in the maker who may make and unmake 
it as he chooses till the hour of his death. Persims may agree to make mutual 
wills which remain revocable during their joint li'xs by eitlier with notice to 
the other. But where tlie joint will is a disposition liy eacfi testator of his own 
property without any arrangement between the two, tlie will is revocable at the 
will of either and cannot be proved till the death of the survivor. (6) 


1784. A will, wliether single or joint, is revocable. No formal words are 
necessary to constitute revocation. As Lord Denman, C. J., said: “Some 
doubt lias been entertained whether any declaration could be sufficient without 
the word * revoke ’ but upon full consideration, we think it impossible so to 
limit the testator’s power of revocation, and that any eciui valent words or words 
and expressions would be sufficient for that purpose. ” 

“ But further, we are now required to consider whether without any 
language at all, a testator may revoke a will by the conduct he exhibits. 

(1) Subhaw, Dcraisamit 30 M 369. P. C. 

(^) Pertah Narainw, Svbhao 8 C 626 (688) (6) Venkayyamma v, Venkata Pamanay* 

P. C. yomma, 26 M 678 (686^ P, 0. 

(3) Ib., p. 643 (7) 8 49 Suooession Aot : Banubhcjan v 

(4> Venkayyamma w, Venkata Bamanay- Oircharan.^tl A, li\ Baaant w Muna,^0 

Vttwwo, 25 M. 678 (686) P.C. (8) Minakshi v. Visvamtha. 20 M L J. 

(6) Perteb Ncrain v, Stihhao^ 8 C 626 (648) 889; 6 1. C 794, 
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And this appears to be tantamount to an enquiry whether conduct can give a 
positive declaration of intent. If it can, there can be no more necessity for 
words than for the use of a particular expression. Now, nothing is easier than 
to imagine such gestures and proceedings connected with the will, as must fully 
convince every rational mind that the testator intended to revoke his will, and 
thought he had done so by the means he took for that purpose. But if he who 
has power to revoke by declaring a present resolution then to do so, does in 
fact make that resolution manifest, it seems clear that the act of revocation is 
complete in every essential.” It is thus clear that all that is necessary to 
effect revocation is the ammo revocandi and that revocation may be express or 
implied by wordS/ acts or conduct leading to an irresistible conclusion that the 
testator had cancelled his will. 

1788. But though this is the rule its logical possibility must not be con- 
fused with its reasonal)le application. The court will, indeed, demand very 
clear, cogent and consistent proof of an oral revocation of a written will and 
such evidence must necessarily be most precise as to time and place. 

1786. A will may contain its own terms of revocation. Such w^as the 
will of a testator who had stated in the preamble to it that it was executed for 
that year only. He died without doing anything afterwards to indicate his in- 
tention to keep it as a testamentary instrument and it was held that the will liad 
no force whatever and that tlie testator must be presumed to have died in- 
testate. 

1787. Effect of marriage and birth or adoption of son — Under S. 

56 of the Succession Act marriage operates as revocation 
CL ^3), of the will. But this s'^'ction has not been extended to 

Hindus under the Hindu Wills Act which leaves their 
common law on the subject intact which contains no provision on wills and 
consequently no such provision as is enacted in the Succession Act. Neither 
marriage nor the birtli or adotnion of a son f'h has the effect of revocation, 
though, as already remarked, the son may defeat a devise by his own claim by 
survivorship. 

1788. In England a presumption of revocation arises from the non-dis- 
covery of the will last shown to be in possession of the testator. But no such 
presumption arises in this country. W Even in England it raises only a pre- 
sumption more or less varying in strength with the circumstances of each case. 
As Lord Campbell, C. J., said. “Certainly the fact of the will being last traced 
to the possession of the stator and not being found is not conclusive lhai he 
cancelled it. If, for instance, it could be shown that the heir at law 
had access to the place where the testator had deposited the will ard grounds 
could be shown for a suspicion that he had destroyed it, it would be a case to 


(1) Beed v Batris, 8 A and E. 11 cited 

and followed in Chelikini v. Appo., 20 M. 
207 (209, 210) affirmed 0. A. Venkay. 

yamma v. Venkata Bamanayyamma. 36 M. 
678. 

(2) QfUinainbal v Ammalu, 6 M. L. J. 94. 
(8) SitJbba Bedi v. Doraxsami, 30 M 869 

(871); Bonendra Bath v. Shtbo^ 3 10. (C) 876; 
Vinayok v. Oovivdran, 6 B. H G K. (Ac) 5:24. 

(4) V. Finch 1 P. & D 87 (Per Sir J.P. 
Wilde **lt ie the non^exUtenoe oi the paper 


at the time of death which lea s up to the 
legal presumption of revocation**) Witch v. 
Phillips 1 Moo. P. 0 2i)9; Brown v. Brawn, 8 
E & B 876; Sugden v.Lcrd St Leonards L K. 
1 P. D. 164. 

(6) Chidamhara v. Swawinothan, 13 M. L, 
J 186; Hoimata v Podom, (U09) P W» R. 
160; ShibSaHtri v. CdPctcr, 29 A. 82 (89); 
Anwar Bossain v. Secretary of State, 81 C, 
885. 
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consider. " And there is no presumption at all, unless there is evidence to 
satisfy the court that the will was not in existence at the time of the testators 
death. This presumption owes its existence to the habits of the people who 
preserve with care all their deeds and wills. But the same presumption 
cannot extend to people who are permitted to make an oral will, and whose 
muniments of title arc not preserved with the same degree of care. As 
observed by the Privy Council in a case decided in 1838 : Now the 
rule of the law of evidence on this subject as established by a course 
of decisions in tlie ecclesiastical courts is this • tliat if a vvill, traced to the 
possession of the deceased and last seen there, is not forthcoming on his 
death, it is presumed to Iia\'e been destroyed by himself and that presump- 
tion musL ]iav(' effect, unless there is sufHcieiil evidence to repel it. It 
is a presumption founded on good sense; for it is highly reasonable to suppose 
that an instrument of so much importance would be carefully preserved by a 
person of ordinary caution in some place of safety and would not be either lost 
or stolen ; and if on the death of the maker, it is not found in his usual repo- 
sitories or elsewhere where lie resides, it is in a high degree probable that the 
deceased himself had probably destroyed it. But this presumption, like all 
others, yields to circumstances which raise a higher degree of probability to the 
contrary. The onus of proof of such circumstances is undoubtedly on the 
party propounding the will.’’ 


1789 . The Calcutta court followed this rule in a case in which they held 
that the court may iiresume revocation of a will last traced to the testator and 
shown to be non-existeni; at his death. Such a presumption is however a pre- 
sumption of fact which the court may make under S. 114 of the Evidence Act. 
But regard must be liad to otJier circumstances. As the court remarked * “ The 
presumption subject to these qualifications may no doubt be applied in this 
country with due regard to the special conditions prevalent here, where deeds 
are not kept and preserved with the same care and where their preservation is 
more difficult. And there is another presumption, which, having regard to the 
habits of the people of this country and especially to those of a wandering 
Fakir may well arise, namely that, when a document like this is not forthcom- 
ing, after the testator’s death, it has been mislaid, ’ 


Will when void 


182. (1) A will or any part thereof is void if it is 

brought about by coercion, fraud, undue in- 
fluence, misrepresentation or by such impor- 
tunity as deprives the maker of his free will. 

1 2) And if the maker of a will is induced by the same 
means to alter or revoke his will, or is prevented from altering 
it, it will have the same effect which the maker had intended. 


Explnnuhon . — The importunity, undue inlluence and mis- 
representation under this section must be such as amounts to 
fraud or force destroying the free agency of the testator. 

Illustrations* 


(a) A threatens to shoot B, or to bum his house, or to cause him to be arrested on a 
also charge unless be makes a bequest iu favour of C. B in consequence makes a bequest in 
ta^our of C, The bequest is void as induced by coercion. 


(1) Browfi V. Brotvtit 8 E. and B. 876, (3) Anwar Hossain v. SicrMary of 

(*>) Welch V, Phillips, i Moo. B.C. 299, 81 0. 886 (899). 
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(b) A falsely informs B that his son is dead and thereby induces B to bequeath his 
oBtate to A. The bequest is void. 

(c) A being in so feeble a state of mind as to be unable to resist importunity is pressed 
by B to make a will of a certain property merely to purchase peace and in submission to 
B. The will is void. 

(d) A wishes to revoke his will made in favour of B. B threatens to kill A if he revoked 
it. The will is void. 

fe) .^1 makes a will in favour of B on his death-bed. He is induced by importunities 
of C to alter it in favour oi C. The alteration is void. 

(/) A is induced by the adulation and flattery of B to make a beque.st in his favour- 
The bequest is not rendered invalid by reason B*s adulation and flattery. 

Synopsis. 

(Ij Voidioills (1790). (1791;. 

(2) Invalidaiiuif ci rvfnnstanres (4) Force or fravtl renders trill void 

(1790). ■ (1792). 

(3) Free will of festaior es$nt.iial (5) Ihidne influctice (1793-1796). 

1790. Analogous Law. — This section is adapted from S. 148 of the 
Succession Act which is extended by the Hindu Wills Act to Hindus subject to 
that Act. But even apart from that Act, the section enunciates a general 
principle which is eciually applicable to cases not subject to that Act. 

1791. Free will.— To be operative the will must emanate from tlie free 
will of the maker. This does not mean that The making of a will must origi- 
nate with the testator \ 1^) nor is it re<iaired that proof should l)e given of the 
commencement of such a transaction, provided it be proved tluil the testator 
completely understood, adopted and sanctioned the disposition propo.sed to him, 
and that the instrument, if made, itself embodied such disposition. If a part 
of a will has been obtained by fraud or any of the other means above enume- 
rated it is to that extent invalid unless it alters the sense of tlie remainder so 
that there is a <iuestion whether there is a valid will at all. B) 

1792. Force and fraud are sufficient to vitiate all transactions. As such, 
they vitiate a will. But apart from these, a will may be vitiated if it is caused 
by the exercise of undue influence As Eyre, C. B., said: “ There is another 
ground which though not so distinct as thai of actual force, nor so easy to be 
proved, yet if it should be made out, would certainly destroy the will ; that 
\S, if a dominion was acquired by any person over a mind of sufficient 
sanity to general purposes, and of sufficient soundness and discretion to 
regulate his affairs in general y yet if such a dominion or influence were 
acquired over him as to prevent the exercise of such discretion, it would 
be equally inconsistent with the idea of a disposing mind. ” To which 
Williams adds in liis work on Executors : “But the influence to vitiate an 
Act must amount to force and coercion, destroying free agency ; it must not 
be the influence of affection and attachment ; it must not be the mere desire 
of gratifying the wishes of another, for that would be a very strong ground in 
support of a testamentary act ; further, there must be proof that the act was 
dictated by this coercion ; by importunity which could not be resisted J that it 

(1) Bali V. Musani, (1894) P. R. 66: (8) Cf»n.s<aUe v. 3 Knapp 12% 

Kimiuikily Administrator Omeraltbcyf .B. (i) Bhodes v. Bhedes, L. B. */ App. Cas. 

506. 192. 

(2) CmstabUy. Vufuelh 8 Knapp 122 : (6) Mouniain v. Bennett, 1 Cox. 366. 

Hyde 250. 
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was done merely for the sake of peace 1 so that the motive was tantamount to 
force and fear.” (l) 

1793 . The same view was taken by Lord Cranwortli in delivering the 
Judgment of the House of Lords, in the course of wliich he saidi “ In a popular 
sense, we often speak of a person exercising undue influence over another, 
when the influence certainly is not of a nature which would invalidate 
a will. A young man is often led into dissipation by following the ex- 
ample of a companion of riper years, to whom he looks up, and who 
leads him to consider habits ol dissipation as venial, and perhaps even 
creditable ; the companion is then correctly said to exercise an undue 
influence. Jiut if in these circumstances, the young man, influenced by 
his regard for the person w ho has thus led him astray were to make a will 
and leave to him eveiything he possessed, such a will certainly could not 
be impeached on the ground of undue influence. Nor w^oiild the case be 
altered merely because the companion liad urged, or even importuned, the 
young man to dispose his property : provided only, that in making such 
a will, the young man was really carrying into effect his own intention, 
formed without either coercion or fraud. 1 must further remark that all the 
difficulties of defining the point at wiiicJi infliumce exerted over the mird 
of a testator becomes so iiressing as to be properly described as coercion are 
greatly enhanced wdien the question is one betw'een husband and wife. The 
relation constituted by marriage is of a nature wliicli makes it as difficult lo 
inquire, as it would be impolitic to {iermit inquiry, into all w'hich may have 
passed in the intimate union of affections and interests which it is the para- 
mount purpose of that connection to cherish.” 

“ In order therefore, to have something to guide us in our inquiries on this 
very difficult subject, I am prepared to say that inHuence, in order to be undue 
witliin the meaning of any rule of law which would make it sufficient to vitiate 
a will, must be an influence exercised by coercion or by fraud. In the inter- 
pretation, indeed, of these words some latitude must be allowed. In order to 
come to the conclusion that a will has been obtained by coercion, it is not 
necessary to estal)lisli that actual violence has been used, or even threatened. 
The conduct of a person in vigorous Jiealth towards one feeble in body, even 
though not unsound in mind, may be such as to excite terror and make him exe- 
cute as his wall an instrument wliich, if lu‘ iiad been free from such influence, 
he would not have executed. Imaginary terrors may have been created suffi- 
cient to deprive him of free agency ; a will thus made may possibly be describ- 
ed as obtained by coerciem. So as lo fraud, if a wife by falsehood, raises 
prejudices in the mind of her husband against those who would be the natural 
objects of his bounty, and by contrivance keeps him from intercourse with his 
relatives, to the end tiiat these impressions which she knows he had thus 
formed to their disadvantage may never be removed ; such contrivance may, 
perhaps, be equivalent to positive fraud, and may render invalid any will exe- 
cuted under false impressions thus kept alive. It is, however, extremely 
difficult to state in the abstract what acts will constitute undue influence in 
questions of this nature. It is sufficient lo say, that, allowing a fair latitude of 
construction, they must range themselves under one or other of these heads — 
coercion or fraud.” 

(1) Willbma on Executors (9th Ed.) iO and D 491 ; enacted as 8. 48 Sucoessiou Act ; 
citing Williams v. Oonde, I Hagg 681; Cen- aod followed in Jajneshvo^ri v. UgneBhufiiri, 
stable V, TtifnelU 4 Hagg 4S6 ; Sefton v. tiop'’ ll C. W. N. 828 

woods 1 Eost and F. 578 ; 0 Lwett v Lavelt, (2) Boyse v. Jtiossboroughy U H. L, C. 1 
1 Post and P. 481 ; Hall v. Halls L. B. 1 P 
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17M. The undue influence vitiating a will must be an influence exercised 
in relation to the will itself, not an influence in relation to other matters or trans- 
actions. But as pointed by Lord Cran worth in the case last cited, this principle 
must not be carried too far. '‘Where a jury sees that, at and near the time 
when the will sought to be impeached was executed, the alleged testator was, 
in other important transactions, under the influence of the person benefited 
by the will, that as to them he was not a free agent, but was acting under a 
control, the circumstances may be such as fairly to warrant the conclusion, 
even in the absence of evidence, bearing direct on the execution of the vvill, 
that in regard to that also the same undue influence was exercised *. So in 
another case Sir J. Wilde (afterwards Lord Pen <ance) directed the jury in these 
words: ‘'To make a good will a man must be a free agent. All mfluences are not 
unlawful. . . . But pressure of wliatever character, whether acting on the fears 
or the hopes, if so exerted as to empower the volition without convincing the 
judgment, is a species of restraint under which no valid will can be made. The 
importunity or threats, such as the testator had assented and yielded to for the 
sake of peace and quiet, or of escaping from distress of mind or social discom- 
fort, these if carried to a d(‘gre(5 in which the free play of the testator’s judg- 
ment, discretion, or wishes is overlxune, will constitute undue mfluence, though 
no force is either used or tlireatened. In a word, a testator may be led but not 
driven, and his wdll must be the offspring of his ow'n volition and not the record 
of some one else’.” 

1798. It will be thus seen that tlie term ‘hindue influence’ as used in re- 
lation to wills has a more limited meaning than it bears as operating on 
contracts and gifts. Tln^y are set aside if it can be shown that by reason of a 
relationship one was in a position to dominate the will of the other. But in 
the case of a will, relation is no evidence of coercion or dominion exercised 
over the testator against his will or of coercion so strong that it could not be 
resisted. 


1796. 'fhe question of undue influence must not be mixed u]> with that of 
incapacity J since incapacity is one thing and undue influence anotlier, 
though the proof of one is not irrelevant to the proof of another, since the 
exercise of undue influence is greatly facilitated by feeble health, produced 
by disease, distress or age. 


183 . (1) T he burden of proving a will 
lies upon the person who propounds it and 
not upon the person who impeaches it. 


Barden of proof . 


(2) Such proof must comprise not only proof of due execti- 
tion, but also that the executant was of a sound disposing mind, 
though if nothing appears to the contrary, this may be presumed. 

Explunafion . — A person is said to possess a disposing mind 
if he possesses sufficient understanding and reason to be able 


(1) Boy$e V RoBshorovgh, 0 H.L 0. 1 (6) 
folloinred in Snyad MuJuxnifnad v. Fatteh 
Muhammad, 29 C. 824 (336. 887) P. C. 

2) BaU V Ball, L.B. 1 P. ond D. 481 
8) Pa*Jiti V. Lawless^ L. R. 2 P. and D 


(4) Sayad Muhammad v. Fa tick Muham^ 
wad, 22 C. 894 (886) P 0. 

(6) LevHt V. Levett, 1 F. and P. 581. 

(6) Woo mesh Chunder v. Eashmohini^ 21 
C 279 : Bnr S^ngh v, Uttam Singh, 88 0 88$ 
P. c. 
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to form an intelligent judgment as to the disposal of his 
property. 


Synopsis. 

(1) Burdeih of proving vu'll on person (3) Proof of sound disposing state 

propounding (1797-1798). of mind (1802-1804). 

(2) Disposing state of mind of tes- (4) Effect of pressure (1805). 

tutor (1799-1801). 

1797. Analogous Law. — Both the clauses of this section are supported 
by the decisions of the Privy Council. ^1) If a party writes or prepares a will 
under which iie takes a benefit, or if any other circumstances exist which 
excite the suspicion of the Court, and whatever their nature may be, it is 
for t]]ose who propound the will to remove such suspicion, and to prove affir^ 
matively tJiat the testator knew and approvc^d of the contents of the will, and it 
is only where this is done that the onus is thrown upon those who oppose the 
will to prove fraud, or undue influence, or whatever they rely on to displace 
the case for proving the will, 

1798. Ordinarily proof of due execution will be sufficient if only execu- 
tion is proved ; it being presumed that the testator was competent. Blifc where 
his competency is challenged it must ()c proved as a ijart of due eitaa^ion *’ 
that is to say he who proves execution by a person must also affirmatively 
establish his competency to the extent that he possessed at the time a sound 
disposing mind. 1^) 

1799. Disposing mind.-— The testator inust be known to possess a 
disposing mind, that is to say, a mind sufficiently sound* to understand the. 
nature of the Act. (^) A man may l)e a monomaniac (^) but it does not incapa- 
citate him from making a will. Even a lunatic may make a will in h’.s lucid 
intervals, tlie only difference being Uiat upon proof of general insanity it will 
be on those relying upon the will to prove its execution during a lucid inter- 
val. 

1800. The amount of intelligence whicii constitutes a disposing mind was 

thus defined by Warren, J : “A man is competent to make his will if he has 
sufficient memory and intelligence to be able to comprehend the nature of his 
property, to remember and understand the claims of relations and friends, and 
to have a judgment of his own in disposing of liis property, . . If a man 

possesses this amount of memory and intelligence, he is a competent testator I 
if he is not able to perform tlie mental acts mentioned, then he is not a compe- 
tent testator.” ^7) “Jt is not sufficient in order to make a will that a man 
should be able to maintain an ordinary conversation and to answer familiar 
and easy questions. He must have more mind than suffices for that. He 


(1) Cl. (l) Sukh Dei v. Kedarnath, 28 A. 
405 P C. 

Cl (2) Shunmugarova v. Manihkn, 82 M. 
400 P. C. 

(2) Laehho v. Gopi^ 28 A. 472 

(3) Woomefih Chu^r v. Be»hfnohm% 2X 
C.279; Bur Singh v, Utttm Singhs 83 C. 
355 P. Q 


(4) Purandnr v. TuUa^ 9 C. P L« R. 189; 
Woomenh Ohunder v. Basfmohim^ 21 C. 279 ; 
Bur Singh v, l>U<m Smght 88 0. 855 P 0. 

(5) Vnnks v. Ooodfellwfi, L. R. 5 Q, R, 
540 

(6) Ca/riwrig)d v. Cafiurighi^ 1 PbUlito. 
ICO. 

(7) Longford v. Putdon^ 75 (77)* 
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must have what the old lawyers called ‘a disposing mind\ He must be able to 
dispose of his property with understanding and reason. This does not mean 
that he should make what other people may think a sensible will or a reason- 
able will, or a kind will . . . But he must be able, to understand his posi- 

tion, he niust be able to appreciate his property, to form a judgment with 
respect to the parties whom he chose to benefit by it after death ; and if he has 
capacity for that it suffices.” 

1801. The term “disposing mind/ was then defined by the Privy Council : 

In order to constitute a sound disposing mind, a testator must not only be 
able to understand that he is by his will giving the whole of his property to one 
object of his regard, but that he must also have capacity to comprehend the 
extent of his property and the nature of the claims of others whom by his will 
he is excluding from all participation in his property. . . . The question is 

not whether Mr. Baker knew when he was giving all his property to his wife 
and excluding all his other relations from any share in it but whether he was at 
the time capable of recollecting who those relations were, of understanding 
their respective claims upon Ins regard and bounty and of deliberately forming 
an intelligent purpose of excluding them from any share of his property.”^^) 

1^2. Proof of will. — Two things are essential to the proof of a will, (ij — 
that tnB gxecutant liad a disposing mind and, (li) — that he held executed it. 
Mere ‘‘proof of execution is not sufficient but if added to execution there 
is the proof the executant’s disposing mind, then the requirements of law 
are satisfied. It is then on liim who challenges its execution to prove 
it. The fact that the will is attested by his servants and dependents is 
of course, no ground for holding it invalid, though that fact becomes material 
when there is a reasonable suspicion that the will is not the voluntary 
act of the testator and has been procured by the undue influence of members of 
his household. Their Lordships had to consider such a case decided upon the 
following facts. One Sir Tharia Topan was a native of Zanzibar and owner of 
a larger mercantile business carried on in that Island. He was a khoja, and as 
such observed Hindu customs as regards his property. He was the father of 
8 living children, 3 of whom were born of a previous marriage and 5 
were of his living wife Janbai. He died in 1891 after executing a will 
and five codicils of which his widow applied for probate. His eldest son Musa 
contested the application alleging that the third and fourth codicils were 
obtained by the undue influence or coercion of Janbai and that the fifth codicil, 
if signed at all, was signed when he was unconscious. The plea of undue 
influence was supported on the ground that in 1889, when they were executed 
the testator was very infirm in health and almost blind, dependent upon Janbai 
who was a woman of superior abilities and great force of character 5 that she 
had acquired constantly increasing dominion over the testator’s mind, and that 
she used it to obtain from him a constantly increasing amount of benefit 
for herself, which it is extremely improbable that he would have given her of 
his own accord. The third codicil empowered his executors to leave out all 
property which Janbai called her own and the fourth codicil conferred increased 
benefit upon her. The former codicil was prepared by a solicitor of the first 
rank in Bombay. The evidence showed that the wife was importunate and 


. (1) . Pw Oreswell, mS$fton v. Bopwood, 

imandF.ers. 

(2) Barmdd v. Baker^ 8 Moo. P. C. 282 


0, H C.— 79 


(290). • 

(8) Chote Narain v. Ratant 22 0, 519 
(582) P.O. 
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the husband made the third and fourth codicils to satisfy her. But the court 
held these facts insufficient to establish undue influence amounting to coercion. 
But their Lordships condemned the fifth codicil holding iiie executant not suffi- 
ciently conscious to understand the effect of the valuable bequests he was 
making to Janbai and lier minor son aged 6. 

1803. What is then the degree of consciousness and intelligence that is 
sufficient to uphold tiie will of a dying man? To constitute a good testamen- 
tary disposition the testator must retain a degree of understanding to compre- 
hend what he is doing, lo have a volition oi power of choice : so that what he 
does really must be liis own doing and not the doing of anybody else.’ 

*^The faculties in tiiose two great divisions (jf the understanding 
and the will must still (wist. 'They may have d(‘clinccl from their former 
comprehensiveness and vigour, they may l)e, and often are, on such 
occasions weakened, actually (m tJie point of being extinguished ; still 
though they may be as it were tlickering lu the socket, yet if they suffice to 
show the genuine and last behests of a rational creature, and a free agent, that 
is a good will in point of law. Wills are too frequently made by the sick and 
dying ; the degree of understanding theieforc whit'h the law recpiires is such as 
may reasonaldy be expec ted from persons in that condition. It is not enougli 
that the testator is able to answer familiar and usual questions. That has 
always been laid down. He must be able to exeicise a competent understand- 
ing as to the general nature of tlie property, as to the state (jf his family, and 
as to the general condition and claims of the olijects of his bounty, as to the 
nature of the instrument wiiich lie executes, and as to the general nature of 
the general objects and the provisions of which it contains ; if he can do that, 
though lie maybe very feeble and debilitated in understanding, and be at the 
point of death, it is encDugh,” (2) 

1804. These observations \vere applied lo the will of a person executed 
during his last illness wliich the court held had not bcien executed in a state of 
mind when he could deliberate upon its nature and character. 1^) But in 
another case tlie Privy Council upheld the will of a morilmnd testator against 
whom all tliat was proved was tliat lie was generally intemperate and at the 
time seriou.sly ill and as to the charge of undue influence, all that was showm 
was that there was motive and opportunity for its exercise which in their Lord- 
ships’ view w^as a ground for suspicion such as should justify the scrutiny with 
special care the evidence of those who propound the will. ‘But in order to set 
it aside there must lie dear evidence that the undue influence was in fact 
exercised, or that the illness of the testator so affected his mental facilities as 
to make them uncciual to the task of disposing of his property Sucli 
evidence was lacking in tJie case and the circumstances attending the making 
and execution of the will were not reasonably consistent with it. 

1808 A will is not validated on the ground of its having been executed 
under pressure, unless the pressure w^as such as the testator could not resist. 


\1) 8ala Mahomed v. Janbai, 22 B. i7 (37, 
88) P. C. 

(2) Sw'nfen v. Swinfen, 1 F. and P. 684 
followed in Woomesh Ohundcr v. Bashmo^ 
hinif'n C. 279 (298, 294). 

(8) Woomesh Chunder y. Bashmohini, 21 


C. 279. 

(4) Bur Singh v. Utnm Singh, 88 0. 866 
P, C. 

(6) JnjneLhwarav. Ugneshwari, 11 C. W, 

N. 824. 
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CHAPTER Will. 


CONSI'RrCTlOX OF CilFI'S AM) WiLLS. 


184- Deeds must be literally construed giving effect to 
Construction of In the grantor’s intention ascertainable, as far as 
dian deeds. possible, without the aid of any artificial rules 

of construction. 

Synopsis. 

(ij Ccutstrucfion- of Indian deeds to he avoided (1807). 

(1806). invalid dib'Posiiiun of property 

(2) Teehaicad rules of eonsintciio}i ^1^08). 

1806. Analogous Law. — Tbeu' aw' two modes of construction favoured 

by law, tlie literal and the beniunanl construction. The English law 

enacted in several sections of Chaptca' II of the Transfer of Property Act and of 
Fart XII of the Succession Act favouis the first method of interpietation which 
is natural owing to the advMUced stage of Eiiglisli conveyancing and its phra- 
seology adapted to the ruh'S of interpietation which have liecome an integral 
p\rl lliereof l)Ut the same rule of literal construciion cannot be extended to 
this country where the law of property is different and the art of conveyancing 
outside the Fresidency p an ns piactically ni^kiumn. 

1807. 'file only rule possililc for this informal mode of expression is 

that laid doNvn by the Privy Council who said, ' deeds and contracts of tlie 
people of India ought to 1 h‘ libeially construed, 'fhe form of expression, 
the literal sense, is not to be so much regauled as the real meaning ol 
the partit's which the transaction ihscloses . I'his rule theii Lord- 

ships have lepeated ui othei casi'S \-) in one of whic h they emplnitically 
called attention to tlu’ following tiassage in th(> judgment of Wilson, J wliich 
they approved, h is no new doctrine that rules established in Englisli courts 
for cc^nstruing ‘’Englisli documents are not as such applicable to transactions 
between natives of this country. Rules of construction are rules designed 
to assist in ascertaining intention and the aiudicability of many such rules 
depends upon the habits of thought and modes of expression prevalent 
amongst those to whose language they aie. applied. English rules of con- 
struction ha\o grown up side by side with a N'ery special huv of property 
and a very artilkial system of conveyancing and tht‘ success of those 
rules in giving effect to the real intention of those wliose language they 
are used to interpret depends not moic upon their original fitness for 
that purpose than upon the fact that English documents of a formal 
kind are ordinarily framed with a knowledge of the very rules of con- 
struction which are afterwards applied to them. It Is a very serious thing 
to use such rules in interpreting the instruments of Hindus, Nvho view most 
transactions from a different point, think differently and speak differently from 
Englishmen and who ha\^c nev'er heard of the rules in cjiiestion. ’ (3) 

(1) Hunovman Per sad v. Mt. Babooee, 6 cluirnn, 38 C 468 P, C. 

M, J. A. 398 (411, 412). (3) Bamlal v. Kaimilal 12 0. 663 tf79) 

(2) Srtemuity v. Slhehunder , 6 M. I. A. L, cited with approval in Bhagabati v. Kalicha^ 
QokuUas V. Bamhux, 11 I. A. 126; Tagore v. ran, 38 C. 468 (474) P. C affirnung 0. A. 82 
Tagore^ 9 B. L, K. S'? 7 P. C. Bai Bishen v. C. 992. 

Amaida, 6 A. 660 F. C.; Bhagabati v. Kali- 
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1808. So in the Tagore case ^1) it was said : “Another general principle 
applicable to transfers by gifts (more literally applied in the law of England to 
wills than to gifts inter vivos) is that a benignant construction is to be used and 
that if the real meaning of the document can be reasonably ascertained from 
the language used, though the language be ungrammatical or untefchnical or 
mistaken as to name or description or in any other manner incorrect, provided 
it sufficiently indicate what was meant, that meaning shall be enforced and 
in the form which the law allows. Accordingly if the gift confers an estate 
describing the kind of inheritance, but showing that it was intended that 
he should have an estate of inheritance, the language would be read as 
conferring an estate inheritable as the law directs. If an estate were given 
to a man simply, without express words of inheritance, it would in the 
absence of a conflicting context, carry by Hindu Law (as under the 
present state of law it does by will in Englandj an estate of inherit- 
ance. If there were added to such a gift an imperfect description of it as a 
gift of inheritance, not excluding the inheritance imposed by the law, an estate 
of inheritance would pass. If again, the gift were in terms of an estate inherit* 
able according to law, with superadded words restricting the power of transfer 
which the law annexes to that estate, the restriction would be rejected, as being 
repugnant, or, rather, as being an attempt to take away the power of transfer 
which the law attaches to the estate which the giver has sufficiently shown his 
intention to create, though he adds a qualification which the law does not 
recogni;?;e. If, on the other hand, the gift were to a man and his heirs, to be 
selected from a line other than that specified by law expressly excluding the 
legal course of inheritance, as for instance, if an estate were granted to a man 
and his eldest nephew and so forth for ev^er? to take as his heirs, to the exclu- 
sion of all other heirs, and without any power to dispose of the estate during his 
life-time, here inasmuch as an inheritance so described is not legal, such a gift 
cannot take effect except in favour of such persons as could take under a gift 
to the extent to which the gift is consistent with the law. The first taker 
would in this case take for his life-time, because the giver had at least that 
intention. He could not take more, because the language is inconsistent 
with his having any different inheritance from which the gift attempts to confer 
and that estate of inheritance which it confers, is void.” 

©rant or bequest 185 • A grant or bequest prima facie 
oonmn grantor’s conveys the entire interest of the grantor 
entire Interest. unless it is limited expressly or by necessary 
implication. 


Illustration. 

A the proprietor of the estate B bequeaths it to C with the words “I give B to C.” 
The quantum of interest bequeathed to C is that possessed by A at the mcnent of the 
grant. 


1809. Analogous Law.— The rule here stated underlies S. 8 of the Trans- 
fer of Property Act and S. 82 of the Succession Act and is therefore in 


(1) Tagore v. Tagorei DB.L.E. 377 P. C. 

(2) Tagore v. Tagore, 9. B. L. B. 877 (896, 
m) V. C. 


(3) 
P. C. 


Tagore v. Tagore, 9 B, L. B. 877 (896) 



s. 166.] 


COKSTRUCTION OP GIFTS AKD WILLS. 


797 


accordance with the English rule, that eve: y grant must be construed most 
strongly against the grantor as conveying all that lie has not reserved by the 
words or necessary implication. 1^) 

mt to female 18©. In the absence of an express 

delation. direction to the contrary a gift or devise to a 

female relation is presumed to convey only a life-estate. 

Synopsis. 

flj Gift to female, s (ISlOj. (4) Grant to dauffhtcr (1816-1817).' 

(2) Presumption of limited estate (5) Gift to co-parceners (18^8). 

(1810-1814). (6) Gift to several donees (1819). 

(3) Grant to wife or widoic (1815). (7) Donatio mortis causa (1820). 

1810. Analogous Law. —This section is based upon a decision of the 
Privy Council in a case since followed by the Indian Courts. G) jn that case 
one Har Narain a wealthy resident of Behar had filed a petition in the court of 
the Collector of Patna in which after reciting that he was entitled to and in 
possession of certain ancestral property and that as his wife, son, brother and 
brother’s wife were all dead, mutation by names migln be effected in favour of 
his son’s widow Dbanktiar and her two daughters except whom ‘‘none other is 
nor shall be my heir and malik . . . Further more, to the said Dhankuar 

too these very two daughters named above, tog^'tluT with their children who 
after their marriage may bo given in blessings to them by God Almighty, are 
and shall be heir and malih!' Flar Narain died in ^ 1838 leaving him sur- 
viving his daughter-in-law Dhankuar and her daughter’s son. In 1854 Dhan- 
kuar sold part of the lands mentioned in the mutation petition to one M for 
Rs. 41,000 of which Rs. 14,000 were dexoted to pay off a mortgage thereon. 
The daughter’s son sued both Dhankuar and the mortgagee for cancella- 
tion of the sale as not supported by legal necessity. The High Court decreed 
the claim upon terms against which both parties appealed to the Privy 
Council. It was contended for Dhankuar and the mortgagee that the 
bequest vested in her an absolute title but the other side contended that 
petition intended to devise only the ordinary estate of a Hindu widow; 
and this view was upheld by Sir Robert Collier who said: “ In con- 
struing the will of a Hindu, it is not improper to take into considera- 
tion what are known to be the ordinary notions and wishes of Hindus with 
respect to the devolution of property. It may be assumed that a Hindu gene- 
rally desires that an estate, especially an ancestral estate, shall be retained in 
his family J and it may be assumed that a Hindu knows that as a general rule 
at all events, women do not take absolute estates of inheritance which they 
are entitled to alienate. Having reference to these considerations together 
with the whole of the will all the expressions of which must be taken together 
without any one being insisted upon to the exclusion of others, their Lord- 
ships are of opinion that the two courts in India, wlio both substantially agree 
upon this point, are right in construing the intention of the testator to have 
been that the widow of his son sliould not take an absolute estate which she 


(1) JDamodar Gas Y. Dayabhait 22 B. 833. NandaGopal wPareshmani, 17 C. L. J. 464; 
(841). 6 1 0 864. M(ti,lalv Adrneate-Qetural, S6 3. 

(8) 8ham$ool Suda v. Shewokram, 376 (af>6); Amba Lai v Beta. 6 Boin. B. 

14 B. L. B. 986 (981, 289) P. Oj Eadha 884 (889) ; BrijM y. Suraj Bikram, 9 A.L. J. 

86 0. 896(902) P.C; 809 (806). 
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should hav'e power to dispose of absolutely, but that she took an estate subject 
to her daughters succeeding Jier in that estate whether succeeding her as heirs 
of herself or succeeding her as heirs of the original testator is immaterial. It 
would appear that the testator used the word heir as signifying the person who 
is to take immediately in succession to another ; that lie applies it to the Rani 
as the person who is to take in immediate succession to him, and to the two 
daughters as the persons who are immediately to succeed to the Rani ; and 
their Lordships think that, viewing the will as a whole, when he uses the 
expression except Mt. Rani Dhankuar aforesaid, none other is nor shall be 
my heir and nialik, it may be fairly construed as meaning that she shall lake a 
life-interest immediately succeeding him, without that interest being shared by 
her daughters or by any other person”. (tl 

1811 . This case was followed by the Privy Council in another case in 

which the teslalor had bequeathed his estate to his dauglilers in a certain 
event. There were no words of limitation or enlargem ent. The will was 
drawn up in English by an English solicitor who attested it ; but nevertiieless 
the Privy Council consirued it to convey to the daughters no more than a 
woman’s estate in property. The same view was taken in another case in 
which the testator had bequeathed the estate to his diugliter-in-law simply 
with the words “ 1 ex<^ctue a will in favour of my daughter-in-law .... 
who will remain in possession and enjoymeiu of all thf‘ property aforesaid 
like myself” words which were held to convey no interest in tlie properly 
beyond that of possession and occupation. (■*) But it is submitted that this 
construction does not give effect to the words mere” as myself, wliich 

should have t)een held to convey at least a life-estate if not an absolute 
one as held in Calcutta 1-^) It is trut* that she had been given the power to 
nominate any one whom she may lliink fit as heir “ so that the name of the 
family may conlmue.” Hut tliese words are woids of enlargement and do not 
have the effect of limiting the estate already devised. In such crude produc- 
tions the testator himself has no clear idea t/f what he is conveying. If tin* 
testator himself could be brought back to construe liis deed he would probably 
feel as pu/.ded as the conns who have at limes to evolve a meaning out of 
meaningless jargon, 

1812 . The rule here enunciated of course, only applies where the deed is 
ambiguous and is not sufficiently exqdicit as to the qaanium of interest convey- 
ed to a female donee, since it is now estal)lished that the words which are 
sufficient to cimvey an absolutt' estate in favour of a male relation are 
insufficient to convey the same interest where lIuj donei' or devisee is a female. 

1813 . In some cases it lias been held that the rules are only applicable 
when the donee is the wife, being inapplicable, wJiere the donee is 
any otlier female relation, c.g., the mother, daughter or sister. So in a case 
it was observ^ed; “ We cannot hold that, when their Lordships of the Judicial 
Committee speak of a general rule in connection with Hindus’ knowledge that 
women do not take absolute estate of inheritance which they are able to 


(1) Shamshool Huda v. Shewakram, li B (652). 

L R. 226 (231, 2*^2) P.C (6) Koonj Beehari v. Premchand, 6 C, 68i; 

(2) Itodha Prasad v. Bani Mont, 35 0. 896 Bhvba v, PcariLall 24 C c46 >651, 652''; Baj 

(002, 903} P. C. Narain v. Katyntiani^ 27 0. 649 (662); Badha 

(3) Brijlal v SuraJ Bifcram, 34 A. 405 Prasad v. Bani Mani^ 83 0. 947 (966) (Baugh* 

(411) P. 0. ter takes an absolute estate'; Mahim Chamra 

(4) Baj Narain v. Katyayani^ 27 C. 649 v. Hara Kimari, 42 C, 661 (676). 
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alienate, they meant a rule of Hindu Law ; since we know tiial the rule of Hindu 
Law with regard to gifts to mothers and a daughters is the reverse.'’ But the 
Privy Council had formulated the rule in the case of a devise to the daughter- 
in-law and tiie reason assigned is a reason equally applicable to all female 
devisees who by reason of their sex are ordinarily precluded from taking an 
absolute estate. It has been so held in several cases. But a gift to a 
female for maintenance conveys only a limited estate. And 

it may be that a gift to the wife or widow is presumably a provision for life.'^) 
And so in a case in which the testator iiad bequeathed his estate to his two 
wives declaring “ that tiny, shall after my death, be heirs of all \he moveable 
and immoveable properties . . . They shall have in every way, full power and 
all proprietary rights over all the moveable and immoveable proptTties” it was 
held that th(^ iiiLention of tlie deed was to convty to them as heirs in accord- 
ance witli ilie ordinary rules of succession. In another case tJie father gifted 
Ills estate to his daugiiter and her descendants for ever winch was lield convey 
an absolute estate. 

1814. At any rate these cases convey sufficient caution to an intending 
testator who desires to bequeath an absolute estate to his female relations. He 
must ex majore cautiilani use imequixocal exi>ressi()ns such as chat the donee if 
given an absolute eslao^ wliieh slie is lo jiossess as if sIk* W(‘r«' a nia](‘, 

1818. Absolute — But since tliere is no set form for conveying an 

al)Solute title the same sense may be conveyed otherwise, 
To the wife. as it was held to be in the following cases. The husband 

executed a deed of gift in favour of his younger wife in the 
following terms i “ You are \vy youngest wife and your two sons are minors 5 
therefore for your chantaole expenses I make a gift of the above taluq to you ” 
The gift was he.d to be <ibsolute. In another case the wife was given the 
estate with the words that neitlier the donor nor his heirs should at any time 
have any claim lo the property —which weie lield to constitute an-oul-and-out 
gift, (‘h So was the devise to the wife wJiom the husband had appointed as his 
executrix and heir providing that if a son be born to liim that son should be the 
owner of tlie residue and if no son be born, then Jiis wife should be the 
owner. 

1816. The same rule seems to control the construction of a devise to a 
daughter though iu some cases xlie inesumption is held 
To the daughter. as previously observed, erroneously, to he inapplicable to a 
daughter or in fact any female donee except tlie widow. 

A gift of an acre of land to the daughter on account of pinmoney was held to 


(1) Mnhim Chandra v. Hara Kimari, 4'-^ 
0 6tjl (676). To the same elTect Jagannnth v 
JaikiBhun^ 1 Pe.fe. Tj J. 16; 34 1 C. ib6, Daolai 
V. NandlaU 3 C. P. K. (presuimption 
inapplicable to daughter) 

(a) Shamsool Hilda v. Shew.iktam 14 B. i.. 
R. a^6 P. 0.; Hadha Prasad v. llani Mam, 36 
0. 896 P. 0: Brijlal v. Suraj Bikravi, 34 


A. 406 P. 0. 

(8) Anmji v. Clmidrabai^ 17 B. 608; 
Koonj Beehari v. Premchand, ^ ^ 

(4) Qnanendfa v , Molmidra ,4a 1 .0 . (C) 884; 
Bfaja Kisoray* Kundema, 22 M. 431 P. C. 


(5) Smiibit’^iva y I'lsr^nr/. 80 M ;i6G (362). 

(6) SatyULiar v Sihiarain, 1 Pat L \V. 
375; au 1 C 755. 

(7) Kantknvnnal v. Meenakshi (1017) H. 
\V. N. 8i>7 43 1. C 15 

^8) Pobiira v. Damudor, 7 B. L. R. 697. 
(9) Horn Narain v. Peary, 9 C. 880 , Joti 
Ram V. Surasri, (IBdB) P. R. IS. 

(10) Jairnm v. KtssmHee, 4 Botn L. R. 

665. • 

(11) Ramaswami v. Papaypa, 16 M. 466 ; 
Daolai V. Nandlal, 9 G. P L. R. 95 ; oontra 
Badha Prasad v. Rani Mani, 86 0. 896 P, C. 
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convey an absolute estate.(^) Similarly where property was given to a married 
daughter having male issue the presumption that the gift only a conferred life- 
estate upon the donee was b^ld to be inapplicable. (2) 

1817. But in another case the father, the holder of an impartible Raj, 
made a gift of a village to his daughter on the occasion of her marriage, pro- 
viding that tlie daughter should hold possession of it without the power of 
transfer and that on her death it should descend to her children, but that if she 
died childless the village should revert to the grantor. The daughter having 
died childbss, the grantor’s successor sued for resumption and the Privy 
Council held that resumption was justified under the terms of the grant which 
conferred an absolute estate defeasible on the failure of issue. (8) So where the 
testator after creating an endowment for religious worship in a pagoda direct- 
ed that the shebaitship should be held by his wife and after his death by his 
son, and after his death “ by my daughter and her husband Nundoo Lai Bose 
and their male children successively, ” the Privy Council held that the word 

successively ” to control the whole gift to the daughter, her husband and the 
male children and the intention was held to intend to give life-estates in the 
shebaitship to the sons of his daughter in succession. In another case the 
testator who had no male issue l)equeathed certain real property to his eldest 
daughter and he?* sons from generation to generation. The legatee who had 
daughters predec^^ased the testator who then also died, leaving a widow and 
other daughters him surviving. The daughters of the deceased legatee claimed 
the property as tlie lineal descendants of the testator, contending that although 
S. 96 of the Indian Succession Act did not apply to the case it should be held 
to govern it by analogy as affording a guide to justice, equity and good con- 
science. It was held that English ^ rule embodied in the Succession Act pro- 
viding that on a gift to the testator’s child, the legacy did not lapse on the 
legatee dying before the testator leaving lineal descendants, could not be ex- 
tended by analogy to Hindu Law and that on the legatee predeceasing the 
testator the gift failed altogether. 

1818. 'J'lie question whether a gift made to two or more co-parceners 

jointly conveys to them a joint or separate interest— a 
01ft to CO -parceners, joint tenancy or a tenancy-in-common — has been consi- 

deied in some cases. W But the question seems to be one 
of intention in the absence of which the donees would take as tenants-in- 
common and not as j<oint tenants with a right of survivorship inter se, I®) But 
a gift to two or more persons without indicating an intention that they were 
to take as t^nants-in-common constitutes a joint tenancy. But this is as 
pointed out by the Privy Council an extremely technical rule of con- 
veyancing which cannot be ext ^idcd to Hindu Law as it has been (it is sub- 
mitted, erroneously) in some case's. (1^) 


(1) Musilig^iu v. Nanigadu, 15 M, L. J. 
492. 

(2) Ramaswnmi v. Papayya, 16 M. 466. ‘ 
(8) Sham Shivendra y. Janki Knar, 36 C. 

Slip. 0. 

(4) Ooml Chunder v. Karlickchunder , 29 
C. 116 P. 0. 

(6) Bamamirthnm v. lianganathan, 24 M. 
299 ; Nanhi v. Nathu, 1 C P. L. R 46. 

(6) Jogeswar v. Bamchandra, 28 0. 670 
(678, 679) P 0; Kishori v. Mundra, 8 A L. 
J. 767 (767) ; Gopi v. Jaldhara, 83 A. 41; 


Ethirojidu v. Mukunthiit 28 M, 868 (370) 

(7) Jogeswar v. Bamchandray 28 0, 670 
(078) P C. 

(8) Diwali v. Patel, 26 B. 445. 

(9) Jogciwar v. Bamc/utndm, 28 0. 670 
(679) p. ('i. 

(10) Navroji v. Perojbat, 28 B. 80 (87)*(» 
case of Parsi will govern by the Enf^isli 
law) 

(11) Qobind v. Inayat, 27 A. 810 (812); 
Mankamma v. Balkishan, 28 A, 88. 
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1819 . The donor’s intention must be gathered primarily from the deed of 
gift construed with reference to the rule of construction adopted in the personal 
law to which the parties may be subject. Where, for instance, the testator fa 
Parsi) bequeathed liis property to his widow and daughters directing “ that the 
donees were to agree together and to manage the affairs with unanimity after 
whom his daughter’s two sons were the owners of whatever property and estate 
there may be belonging to me,” Fulton, J., held it to constitute a tenancy- in- 
common, but on appeal this view was overruled, the court applying the English 
rule of construction applicable to the Parsis and holding tliat the gift was a 
joint gift to the two sons. Farran, C. J., observing: “Speaking as a gram- 
marian I apprehend that a simple gift to A and B is a joint gift, that is to say, 
for the purpose of the gift the two are treated one persofi. The idea is made 
more clear when a gift to a class as for example to the inhabitants of a parish 
is assumed. If a gift is made in that form, no one would, I imagine, suggest 
that it was a gift to each of the inhabitants of a proportionate share in the 
bequest. They are all considered as a unit for the purpose of accepting the 
gift. The Roman jurists adopted the same view.” This case was, of 
course, expressly decided with reference to the English law^ But if in the 
same case the donor were a Hindu, the sons would have taken as tenants-in- 
common. 

1820 . A donatio mortis causa is an example of a conditional gift de- 

pendent upon the death of thi‘ donor. Hindu Law makes no 
D,pnatlo mortis distinction between tliis and any other condition.!'^) 

Where for instance, the donor delivered certain Govern- 
ment promissory notes to the plaintiff in contemplation 
of death a few months after which he died whereupon the plaintiff sued his 
heirs for completion of his tide by endorsement, the court decreed the claim 
holding that the donee’s title was complete on delivery, whereas in the same 
case the donee’s title under English law^ w^ould not have been complete until 
his death. The difference between the English h\w and the Hindu La\v is 
then this ; that while under the on(‘ property in the donatio VLorfis caui^a docs 
not pass until death of the donor, property under the other passes widi deli- 
very, subject to the conditional right of resumption The fact chat the donor 
did not make the endorsement wns held not to affect tlie validity of the gift. 
The same view was taken by Peacock, C. J., in another case in which he said, 
“a transfer by deed and d-^divery, in my opinion, in tin* case of Europeans, 
constitutes the relationship of trustee and cesfvi quo trust even in favour of a 
voluntfjer. In this case, tlie delivery without a transfer by deed was as valid 
between Hindus as if there had been a conveyance by deed and a delivery. 
The notes, therefore, in my opinion passed to th-' donee.” 

187 - A gift or devise creating an estate of inheritance 
Void gift and inconsistent with the general law of inherit- 
ance is void to that extent. 

Illustrations. 

A devises his estate to B and his oldest nephew and the eldest nephew of such coldest 
nephew and so forth for ever« B takes the life estate but the rest of tbe devise is invalid for 
it oreatee a line of aucoessiou inconsistent with the general law. (5) 

(1) Navroji v. Psrnzbai, 23 B, 80 (98). O.R. 270 (278), 

(2) 1 8tr. H.L. l69 ; 2 Jb. p. 426 ; Krishna (4) Krishna Deb v. Krishna Deb, 12 W.R 

Deb V. Krishna Deb, 12 W. R. (0.0.) 4; Visa- (0.0.) 4. ^ * 

latOumi V. Subbu POlai. 6 M H C. R. 270. (6) Tagore v. Togi^e, 9 Ji. L. R. 377 

(8) ViaeUatehtiptiv. Subbu Pillai, 6 M. U. (996, 893) P. C. 

G. H. C.— 80 
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(6) A bequeathes his partible estate to B and on his death to his eldest son and thenoe- 
forward to the eldest son of each bolder. The bequest is invalid for it alters the course of 
ordinary succession to one by primogeniture, a new form of estate which cannot be created by 
will, 

1821. Analogous Law. — The power of parting with property once 
acquired, so as to confer the same property upon another, must take effect, 
either by inheritance or transfer each according to law. Inheritance does not 
depend upon the will of the individual owner: transfer does. Inheritance is a 
rule laid down (or, in the case of custom, recognized) by the state, not merely 
for the benefit of the individuals, but for reasons of public policy, d) It follows 
directly fiom this that a private individual who attempts by gift or will to make 
properly inh citable otherwise than as tlie law directs, is assuming to legislate 
and that the gift must fail and the inheritance lake place as the law directs.” 12) 
As Turner, L. J., put it : “ A man cannot create a new form of estate, or alter 

the line of succession allowed by law for tlie purpose of carrying out 
his own wishes or views of policy.” (3) Quoting this passage in another case 
Willes, J., added: ** If the gift were to a man and his heirs, to be selected 
from a line other than that specified by law expressly excluding the 
legal course of inheritance, as for instance, if an estate were granted 
to a man and his eldest nephew and the eldest nephew of sucli eldest 
nephew and so forth for ever, to take as his heirs to the exclusion of other 
heirs, and without any of the persons so taking having tlie power to dispose of 
the estate during his life-time, here inasinucli as an inheritance so described 
is not legal, such a gift cannot take effect, except in favour of such persons, 
as could take under a gift to the extent to which the gift is consistent with 
the law. The first taker would in this case, take for his life-time, because the 
giver had at least that intention. He could not take more, because the 
language is inconsistent with his having any different iiilieritance from that 
wdiich the gifr attempted to confer, and that state of inheritance which it 
confers is void.” 

“ It follows that all estates of inheritance created l)y gift or will, so far as 
they are inconsistent with the general law of inheritance, are void as such and 
that by Hindu Law no person can succeed thereunder as heir to an estate de- 
scribed in the terms which in English law would designate an estate in tail.” 

The Tagore case was an attempt to create an estate in tail male, and the 
Privy Council held the tail void, upholding only the life-estate to the immediate 
grantee. ' 


188 - Where an interest is gifted or devised to a class 
„ some of which are incapable of taking by 

0 ac ass. reason of any rule of law or otherwise, the gift 

or devise will take effect as to the rest. 


Synopsis. 

(1) Gift or devise to a class (1822). (3J English and Indian law (1824). 

(2) Effect where some cannot take (4) Hindu Law rules (1826). 

(1822-1823). (5) Laio as to remoteness {iS25). 


(1) Domat, 2418. A. 506 cited per Willea, J. in Tagore v. Tagore^ 

(2) Per Willes, J , in Tagore v. Tagof'et 9 9 B L R. 377 (89i, 895) P. 0 

B. L. R. 877 (894) P. C. ’ (i) Tagore v. Tagore, 9 B. L R. 877 

(3) Soorjeemoney V. Denobundhoo, 6 M. I. (895, 896) P. C. 
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1822. Analogous Law. — This section is the very antithesis of S. 15 of 
the Transfer of Property Act and of S. 102 of the Succession which lay down 
the contrary rule founded on the English rule enunciated in the leading case of 
Leake v, Robinson. The two rules radically differ in that the one construes 
a grant benignantly, the other literally. A concrete example will best illustrate 
the difference. Suppose a fund is bequeathed to A for life and after his death 
to all his children who shall attain the age of 25. A survives the testator and 
lias some children fsay B, C and D) living at the testator’s death. Now B, 
C and D living at the testator’s death must attain the age of 25 (if at all) with- 
in the limits allowed for a bequest, which is 18 years after the death of the 
testator. But since A may have children after the testator’s decease, some of 
whom may not attain the age of 25 until more than 18 years have elapsed 
after the decease of A, it follows that if the bequest is to be construed literally 
as benefiting all A\s children on attaining the age of 25, and as all cannot 
take, it follows that B, C and D cannot take also, that is to say, as the be- 
quest is given to all A's children as a class, it is not good as to any division 
of that class, but is wholly void, 

1823. But there is another view. The bequest might be construed 
benignantly, giving (ffect to it as far as possible. In that case^ S, C and 
D will Lake though all A\s children may not be able to profit by the testator’s 
bounty. This is the Indian rule and adopted as a canon of construction 
applicable to Hindu gifts and bequests, (i) The rule was thus stated by 
Wilson, J., in a case wliich in the words of the Privy Council has “ set 
at rest for all practical purposes” the conflict of judicial opinion in India, 1^) 
In that case one Kadlia Kristo had on the 27th January 1871 executed a 
deed of gift conveying certain plots of land to two of his grandsons by name 
Ramlal and Shamlal and to their l)U)thers who might be subsequently born 
providing ” that the two now existing brothers and their uterine brothers, who 
shall be l)orn in future, will divide the same in equal shares according to the 
terms of this deed of gift. ’ Possession was given to the two existing donees. 
Radha Kristo died on the 21st February 1875. Two other grandsons being 
subsequently born sued Ramlal and Shamlal for their share on the ground that 
their grandfather’s gift being a gift to a class some of wliom were incapable 
of taking being not in existence at the date of the gift, was wholly void 
and that tlie property therefore remained with Radha Kristo till liis death 
and passed to his heiis. The defence was that the gift to the two defend- 
ants was a valid one though the deed intended also to benefit others wlio 
were not then in existence and therefore as to them, it was void. This con- 
tention was upheld by the Trial Judge but on appeal, Wilson, J., (Garth, 
C. J., concurring) dismissed the suit holding that the English rule of constiuc- 
tion followed in some cases had been discounted by the Privy Council 
and that they could not appropriately be referred to as guides in the construc- 
tion of deeds executed by Hindus, for which the true rule was “to ascertain the 
real meaning of the parties to the transaction ; that when that meaning has been 
ascertained if it appears that the whole plan cannot be carried out but a part 

(1) 2 Met. 863 ; which see discussed in 1 (5) Ramlal v. Kanaiial 12 C 663. 

Gour’s Law of Transfer (4th Ed.) §§ 445 465. (6) Bhagabati v. Kali>charan,BS C.468 P C. 

(2) 8. 14 Transfer of Property Act, and S (7) Bramamayi v. Jogesh CJiandrn, 8 B. 

lOi, Succession Act. L. H. 400; Soudaminey v. Jegesk Chandra, 2 

S B. 102, fll. (b) Succession Act. 0. 262 ; Kherodemoney \. Voonjamoficy, 4 G. 

Ramlal v. Kamilal, 12 C, 663 : Bhaga- 465. 

bati y. Kalicharan, 0. 902 P B. affirmed (8) Bishen Chand v. A smaida, B b? bijO 
0. A. 88 0. 468 P 0, P. C. 
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of it can, effect is to be given to that part. And that, accordingly, if the plan 
be to give a present gift to persons capable of taking, that gift is eflfectual, 
although it was intended that other persons incapable of taking should after- 
wards come in to share in the gift.” (i) Then adverting to tlie deed in suit he 
said, “ There seems to rnc no great difficulty in ascertaining what the donor 
intended. I shall first try to state what that intention seems to me to be, with- 
out the use of technical words, and in popular language, a course which seems 
to me the safer course in dealing with the intention of a Hindu gentleman. He 
intended, I tliink, that he sJiould at once cease to have liimself any interest in the 
property given ; that the two living grandsons should at once enter upon the 
possession and enjoyment of it ; that if brothers should afterwards be born, 
each of such brothers should at his birth step into an equal share of the pro- 
perty, but without any retrosi^ective effect ; and that no act of the living grand- 
sons should prejudice this right of their after-born brothers and 

that during the minority of the living grandsons they should manage the 
property for their benefit without being liable to account to them. Expressing 
this in more technical language I think he meant to give to the two living 
grandsons, present title to and the present possession and enjoyment of the 
property but that their title was liable to be partially divested in favour of 
after-born brothers.” 

1824. In the Privy Council case which Wilson, J., followed, the grandfather 
had with the consent of his son made a gift of Jiis property constituting his 
grandson and his own brotherswho might bt born thereafter permanent and 
rightful owners of the properties. The son’s creditor attached some of these 
properties and the grandson successfully objected to the attachment, whereupon 
the creditor sued him for a declaration that the gift w^as fraudulent and void 
as being a gift to unborn persons. Their Loidsliips held that two construc- 
tions were possible, one contended for by the creditor that all the grandsons 
were the objects of his bounty and that as all could not take none could take, 
and that the donor s intention should be given effect to so far as it was possible 
and their Lordships preferred the latter construction as more consonant with 
the donor s intention. In such case the donor may be said to express a 
primary and a secondary intention His primary intention is to benefit all, 
but if this cannot be attained he still wishes to benefit tliose whom he can. 
Of couise if the class is to be ascertained on the death of the testator no 
question of remoteness can arise, and the general rule is that the gift takes 
effect in favour of such of the class as are then capable of taking. If the 
ascertainment of the class is deferred lo a later date, those who become 
members of the class within the extended period are admitted and 
subject to any question of remoteness, those who are thus capable of taking 
because born after the date of ascertainment they are simply excluded 
and the rest take the whole ; and this is so even if the gift be to 
persons born and to be born/^) If any die in the testator s life-time, they 


(1) Ltmi Lai v. KcmcMal, 12 C. 668 (670), 

(2) This and the iollowing clauses of the 
deed are not absira<sted in Ihe textts un- 
neoeseary. They will bo lound set out in 
the report of the case Hamlal v. Kcimlnl, 
13 a 668 (664 . 666). 

(iJ) Bamlal v. Kanailal, 12 C. 668 (677) 
following Bishenchand v. A$maida, 6 A. 660 


P C. approved in Bhagabati \ .Kalicharant 88 
0. 468 (478) P. C. 

(4) Bishemhand v. Amaida^ 6 A, 660 
(678, 674) P. C. 

(6) SprackUtig v. Banier, 1 Dick 844 ; 
Aylon V. Ayion, 1 Cox. 837; WhitebrUidv^ 
Lord St. John, 10 Vee. 163; Manu v. fhomp- 
son. Key 688. 
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are simply excluded and the rest take the whole. If the gift to one is revok- 
ed by a codicil, lie is simply excluded and the rest take the whole. If 
one is incapacitated from taking because he has attested the will, lie is simply 
excluded, and the rest take the whole. So far the English and Indian rules 
coincide. 

1828 . But as in England tliere are rules of law guarding against remote- 
ness, enacted in S. 15 of the Transfer of Property Act and S. 102 of the Suc- 
cession Act which enact that a gift or devise cannot be made whicli is to vest 
more than 18 years after the close of a life or lives in being and it is at this 
point and witli reference to this law that the English and the Indian rules differ. 
Under the English law enacted in the two sections last named, the rule is to 
the effect that when a gift is given to a class in such terms that the ascertain- 
ing of the class and the vesting of the gift are or may be deferred beyond the 
period allowed by law, the gift is wholly void and cannot be made effectual for 
such members of the class as might be ascertainable earlier. That is the whole 
of the rule. It is a rider upon the law of remoteness and is only applicable to 
a gift to a class tainted with tlie vice of remoteness. 

1826 . As it is, this rule though enacted as a part of the statute law, is 
wholly inapplicable to Hindus whose deeds should be construed in accordance 
with the principle enunciated in the section which is supported by the authority 
of the Privy Council and a large number of other cases. (f>) 

1827 . Moreover, the English rule only a[)i)lies to a gift to a class, viz.^ 
to a body of persons uncertain in number at the time of the gift, to be ascer- 
tained at a future time, the share of each being dependent for its amount upon 
the ultimate number of persons. Where therefore, the gift is to a persona 
designata or to a class to each of whose members a distinct and independent 
right is given there is no difficulty of construction, as eacli takes in his own 
right and not as a member of a class.f^) 

1828 . On the other hand where the intention is to benefit a class as a 
whole and not any of its individuals then the latter cannot take apart froni 
the class. So a gift or devise to sons of sons” and ” daughters of sons 
or “ widows of son.s” is a gift to a class and not to any of its members. Con- 
sequently if any member falling into that class was not formed within 18 years 
after the testator’s death the bequest would be void altogether. 

(1) Stewart v. Sheffield, 15* East 52e . Ue Oordhan Das v. Haviccvver, '^b B 449 • Advo» 
CoUman, 4 Ch. I). 167. cate-Ueiieral v Karmali, 29 B. 133 : Mmy 

f9) Shaw y 4 Dr. and W. 431. jama y. Padwnmtdiayya, 12 M 39d : Soma- 

(8) Young v. Davm, 2 Dr. and S. 167 ; sundara v Oanga, 28 M. 336 .* lianganadha v. 
Fell V. Biddolph. L. K. 10 C. P 701. Bliagirathi, 29 M. 412 contra Brama^nayi v. 

(4) Tagore v. Tagore, 9 B.L.R 377 P C ; Jages, 8 B. L R. 400 (410) ; Sondomincy v. 
Bishenchmd y. A&maida, 6 A. 560 P. 0. : Jf^esh Chandra, 2 C. 262 ; Kherdemovey v. 

Tetrohesswr v* Soshi, 9 0. 952 (960) P, C. ; Dmrrgamoney , 4 C. 455 now overruled by 

Bhagefbnii v. Kalicharan, 38 0 468 P. C. Bawlal v. Kamilal, 12 C 668 approved in 

(6) Bamlaly, Kanailal, 12 0. 663 ; Bhoba Bhagabati v. Kalicharan, 82 C. 092 F. B. 

V. Pcaryt 24 0. 646; Bhag^ati v. Kalicharon, affirmed 0. A 88 0. 468 P. C. also overruled 
82 0. 999 F. B. affirmed 0. A. 88 C. 468 P.C ; Brojomoyee v. Troyhihho, 29 C (276). 
Jairam v Kuverhai, 9 B. 491 (503, 507) ; (6) Krishnamth v. Aimaram, 15 B 648. 

Kriihnamth v, Aimaram, 16 B. f48 (549) ; (7) Sallay v. Janhai, 8 Bow. L. R. 786. 

ifa^er Bai v. Kalihai, 16 B. 492; Tribhuvandas (8) OordJmidas r. llamc<H)rer, ^6 B. 449. 

y, Ga^di 18 B* 7 ; Krishmrao v. Benabai, (9) Khiwji v. Mo'^’arji, 22 B. 633 (588). 

SOB. 671 ; KhiHji y, Morarji, 22 B. 688 ; 
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18 ©. ( 1 ) 

Construction of will. 


A will must be construed according to its true 
intent and purpose giving effect to the actual 
intention of the testator unaided by any rules 


of technical construction. 


(2) Without prejudice to the generality of the foregoing 
principle its construction is subject to the rules set out in Ss. 61- 
77, 82, 83, b 3, y8 — *)8 of the Succession Act, and principally 
these set out in the next following Ss. 100-200. 

Synopsis. 

(1) Constnicfioii of llindti toills (5) void for uncertainty 

(1829-1834). (1840). 

(2) Formalities necessary (1835). (6) Quantum of bequest (1841-1845). 

(3) Construction of general loords (l) Charitable bequests liberally coif 

(1837). strued (1846-1847). 

(4) Extrinsic evidence when adniis- (8) Bequest void where object of 

sible (1838-1839). charity is uncertain (1848-1849). 

1829. Analogous Law . — It has again and again been empJiasized tliat 
Hindu wills must not be construed with reference to the technical rules appli- 
cable to the constiuctioii of English wills. All lhal this means is that the rules 
founded on a different system of tenure aud applicable to a society with 
different habits of thought cannot be extended to the construction of the wills of 
a people wholly differing from them no h;ss in their religion, ideas and 
thought than in their social system and the laws of property. But apart 
from tluise technical rules of construction, there are those wiiich are equal- 
ly applicable to both. 

1830. Such arc, for example, the rules which exempt the language of 
wills from all technical restraint entitling them to a benignant construction, 
but neverthekss not wholly abandoned to the license of construction, leaving 
the intention to be collected upon arbitrary notions, as paramount to the 
authority of precedents and i)rinciples. 

1831. Whenever therefore, the courts speak of the intention as the 
governing principle, what they mean is tliat the construction though free from 
technical rules must yet be upon grounds of a judicial nature, as distinguished 
from arbitrary occasional conjecture, b) 

1832. To a certain extent the grounds are common to all systems. For 
example both under English as under tlie Hindu Law rules stated in the 
several clauses are equal 13 ^ good. It is only when the general rules are to be 
applied to the interpretation of a Hindu will that the special rules of English 
law have to be eschewed and tliose of Hindu Law" kept in view, 

1833. The two sets of rules will now be examined. 

1834. Succession Act, Ss. 61-98.— Sections 61-77, 82, 83, 85. 88, 89, 90, 

98 of the Succession Act have been extended by the 
(1). Hindu Wills Act .subject to its provisions. These rules 

being however consonant witli justice, equity and good 
conscience have been held to have a wider application as guides to the con- 
struction of other wills not technically subject to the statute law. (2) 


(P 2 barman on Wills :4th Kd.) Ch. L I ; 610 ; 24 I. 0. 796 ; Vardun v. Luckpaihy, 9 

p. B38. M. I A. 308 (820). 

(2) Bairn v. Narayanastoamh 26 M. L. J. 
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1835. Of these, S. 62 states that it is not necessary that any technical words 
or terms of art shall he used in a will, hut only that the wording sliall he such 
that the intention of the testator can l)e known therefrom. This is entirely in 
accord with the Hindu Law under which a will if reduced to writing might be 
made in any language, form or order, the only pre-requisite being a sufficient 
expression of intention, since the intention is to he judged by the expres- 
sions used and tivur general tenor and effect. For this purpose oral evidence 
is admissible for the purpose and within the limits prescribed in Ss. 64-66, 67 
and 68. 

1836. A will is presumed to speak from the moment of the testator’s death. 
Consequently, tlie description contained in a will of prr)perty the sufqect of a 
gift slialk unless a contrary intention appears in the will, l)e deemed to refer 
to and comprise property answering that description at the deatli of the 
testator. (^) 

1837. General words may he understood in a restricted sense where it may 
he collected from the will that the testator meant to use tliem in a restricted 
sense ; and words miy he used in a wider sense than that wliich they usually 
hear, where it may be collected from the other words of the will tJiat the 
testator meant to use them in such wider sense. (‘^) Where a clause is suscepti- 
ble of two meanings according to one of which it has some effect and accord- 
ing to the other it can have none, the former is to be preferred, If the same 
words occur in different parts of the same will, they must he taken to have 
been used everywhere in the same sense unless there appears an intention to 
the contrary, But no part of a will is to he rejected as destitute of meaning 
if it is possible to put a reasonable consideration upon it. The meaning of 
any clause in a will is to lie collected from tlie entire instrument and all its 
parts are to lie construed with reference to each other and for the purpose a 
codicil is to he considered as part of the will. 

1838. WJierea will is contained in two or more documents they must be 

read together as a single deed and it is legitimate to look at 
Extrinsic evidence a contemporaneous document referred to in the will which 

tlie testator caused to he written with the express intent 
to render clear his wishes with regard to his succession, In construing a 
will, a court must consider the surrounding circumstances, the position of the 
testator, the family relationship, the particular sense and many other things 
including the race and religious opinions of the testator and influence, and 
aims arising therefrom— hut all tiiis solely as an aid to ascertaining the meaning 
of the language used by the probability that lie would use words in a parti- 
cular sense in the particular will. Once the construction is settled, the duty of 
the court is loyally to carry out the intentions as expressed and none other. 
This duty is universal and is true alike of wills of every nationality and every 
religion or rank of life. The court is in no case justified in adding to testa- 
mentary dispositions. If they transgress any legal restrictions they must he 
disregarded. If any eventuality arises which the will leaves unprovided for 
there will he intestacy. For the purpose of determining questions as to 


(1) 8.77. 

(2) S. 70, 
(8) 8. 71. 

U) S.79. 

(5) 8.72. 


(6) S 69. 

(7) Narasimhd v. Part ha swarthy, 37 M. 199 

P, 0. • 

18) Narnsimha v. Parthasarthy, 87 M, 190 
P. C. 
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what person or what property is denoted by any words used in a will a court 
must inquire into every material fact relating to the persons who claim to be 
interested under such will, the property which is claimed as the 
subject of disposition, the circumstances of the testator and his familjri 
and into every fact a knowledge of which may conduce to the right 
application of the words which the testator has used. Where the words 
used in a will to designates or describe a legatee or a class of legatees suffi- 
ciently show what is meant, an error in the name or description shall not pre- 
vent the legacy from taking effect. A mistake in the name of a legatee may 
be corrected by a description of him, and a mistake in the description of a 
legatee may be corrt'cted by the name. (2) Where any word material to the 
full expression of the meaning has been omitted it may be supplied by the 
context. Whete the words of the will are unambiguous, but it is found by 
extrinsic evidence that they admit of applications, one only of which can have 
been intended by tlie testator, extrinsic evidence may be taken to show which 
of these applications was in tended. 

1839. But where tliere is no ambiguity or deficiency on the facts of the will 
no extrinsic evidence as to tlie intention of the testator shall be admitted 


Where two clauses or gifts in a will are irreconcilable so that they cannot 
possibly stand togetlier, the last shall prevail, In this respect a will 
differs from a deed in which, of two repugnant clauses, the first prevails. This 
rule is, of course, not to be resorted to in case of inconsistency in the same 
provision (7) nor where different .subjects are referred to I®) and in all cases 
only when reconcilation is impossible, 


1840. A will or bequest not expressive of any definite intention is 
... „ . „ ■ void for uncertainty. ^^0) This section is incorporated 

fajjg in the code and its scope will be separately dis- 

cussed. 


1841. Quantum of bequest.— Ss. 82-98 deal with the quantum of 
bequests. Of these Ss. 84, 86 and 87 do not apply to 
Ss. 82, 98. Hindu wills. S. 82 lays down the rule that where property 

is l)equeathed'to any person he is entitled to the testator’s 
interest therein, unless it appears from the will that only a restricted interest 
was intended for him. (^^1 Where property is bequeathed to a person with a 
bequest in the alternative to another person or to a class of persons, if a 
contrary intention does not appear by the will, the legatee first named shall be 
entitled to the legacy if he be alive at the time when it takes effect ; but if he 
be then dead, the person or class of persons named in the second branch of the 
alternative shall take the legacy, 

Where a bequest is made to a class of persons under a general description 
only, no one to whom the words of the description are not in their ordinary 
sense applicable shall take the legacy, 


(1) S. 62, Succession Act. 

(2) S. 63. 

(8) S. 64. 

(4) S. 67. 

(5) 8. 68. 

(oy s. 75. 

(7) Advocate-Oeneral v. HormasH, 29 B. 
376. 


(8) Damodar Dns v. Dayahhait 22 B. 883 
(841) P. 0. 

(9) Amirthayyan v. Kalka. 14 M. 66 ( 69 - 76 .) 

(10) 8. 76, Succession Act 

(11) 16 8.62. 

( 12 ) 8 . 88 . 

(13) 8. 85, 
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1842. Where a will purports to make two bequests to the same person, 
and a question arises whether the testator intended to make the second bequest 
instead of or in addition to the first, if there is nothing in the will to show 
iwhat he intended, the following rules shall prevail in determining the construc- 
tion to be put upon the will. 

1813. Where a will purports to make two bequests to the same person 
and a question arises whether the testator intended to make the second bequest 
instead of or in addition to the first, if there is nothing in the will to show 
what he intended, the following rules shall prevail in determining the construc- 
tion to be put upon the will ; — 

First . — If the same specific thing is bequeathed twice to the same legatee 
in the same will or in tlie will and again in the codicil, he is entitled to receive 
that specific thing only. 

Second . — Where one and the same will or one and the same codicil 
purports to make, in two places, tlie bequest to the same person of the same 
quantity or amount of anything, he shall be entitled to one such legacy only. 

Third . — Where two legacies of unequal amount are given to the same 
person in the same will or in the same codicil, the legatee is entitled to both. 

Fourth . — Where two legacies whether equal or unequal in amount are 
given to the same legatee one by a will and the other by a codicil or each by a 
different codicil, the legatee is entitled to both legacies. 

Explanation . — In the last four rules the word “will ” does not include a 
codicil. A residuary legatee may be constituted by any words that show 
an intention on the part of the testator that the person designated shall take 
the surplus or residue of his property. Under a residuary bequest the legatee 
is entitled to all property belonging to tlie testator at the time of his death of 
which he has not made any other testamentary disposition which is capable of 
taking effect. 

1844. If a legacy be given in general terms without specifying the 
time when it is to be paid, the legatee has a vested interest in it from the 
day of the death of the testator and if he die without having received it, it 
shall pass to his representative. If the legatee does not survive the 
testator the legacy cannot take effect, but shall lapse and form part of the 
residue of the testator’s property, unless it appear by the will that the testator 
intended that it should go to some other person. 

1845. In order to entitle the representatives of the legatee to receive the 
legacy it must be proved that he survived the testator. (^) If a legacy be given 
to two persons jointly and one of them die before the testator, the other legatee 
takes the whole. I®) But where a legacy is given to legatees in words which 
show that the testator intended give them distinct shares of it, then if any 
legatee die before the testator, so much of the legacy as was intended for him 
shall fall into the residue of the testator’s property. C^) Where the share that 
lapses is a part of the general residue bequeathed by the will, that share shall 
go as undisposed of. 1®) Where a bequest shall have been made to any child or 
other lineal descendant of the testator, and the legatee shall die in the life-time 


(1) S. 88, Suoo«B8ion Aot. 

(%) s. 

(8) S fiO. 

( 4 ) 8 . 91 . 

G. H. C.~8l 


(5) S. 92, Sucoession Aoi. 

( 6 ) 8 . 93 . 

( 7 ) 8 , 94 . 

(8) 8. 96. 
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of the testator but any lineal descendant of his shall survive the testator the 
bequest shall not lapse, but shall take effect as if the death of the legatee had 
happened immediately after the death of the testator, unless a contrary inten- 
tion sliall appear by tlie will, (l) Where a bequest is made to one person fof 
the benefit of another, the legacy does not lapse by the death in the testator’s 
life-time, of the persons to whom the bequest is made. Where a bequest is 
made simply to a described class of persons the thing bequeathed shall go 
only to such as shall be alive at tlie testator’s death. 

Exception . — If property is bequeathed to a class of persons described as 
standing in a particular degree of kindred to a specified individual, but their 
poss^ission of it is deferred until a time later than the death of the testator by 
reason of a prior bequest or otherwise, the property shall at that time go to 
such of them as shall be then alive and to the representative of any of them 
who have died since the death of the testator. 

184i6. Charitable bequests. — Botli the English and Indian rules of 
construction permit a latitude of construction in giving effect to the testator’s 
religious or charitable bequests which if made to an individual would be 
unquestionably void. Charitable bequests are no exception to the rule that a 
benignant construction must be placed upon wills and charitable bequests, 

In ascertaining whether or not a general intention to make a bequest to a 
public charity is expressed with definiteness the lest to be applied is, whether 
a man of ordinary common sense wishing to follow the directions of the 
testator with a willing mind will have any practical difficulty in giving effect 
to the bequest. So where the testator directed his brothers to start a 
** Sadavarf for the needy in his name and thi^ l)eqiiest was opposed as void for 
uncertainty though it was admitted that ‘'Sudavarf nus'int charity which took 
the form of a periodical distribution at regular intervals of money and goods 
the court held the bequest good on tiie ground that the testator had expressed 
his general intention to give a legacy to charitable purpose and he only left 
uncertain the particular mode by which his intention was to be carried into 
effect. In such a case the trustees or, failing them, the court could draw up a 
scheme giving effect to the testator’s general intention. (S) 

1847. The principle of Hindu Law which invalidates a gift other than to 
a sentient l)eing capable of accepting it does not apply to a bequest to 
trustees for the establishment of an image and the worship of a Hindu deity 
after the testator’s death, and does not make such a bequest void. 

So a direction to establish a Thakur ^it a place to be selected by the execu- 
tors has been upheld; (8) as was the direction that the executors should get a 
Shivati temple en'cted at a reasonable cost in a suitable place within the com- 
pound of the brick built baithak khana house inclusive of the building and 


(1) S.96. 

(2) 8. 97. 

(8) S 98. 

(4) Pet Lord Loreburn, L. C. in Weir v. 
Crum Brown, (1908) A. 0. 162 (167). 

(5) Jamunabai v. Khimji, 14 B. 1 ; 
A^)oc.aie-Oeneral v. Strangman, 6 Bom. L. 
R 56 (Sadavart and Anv,a Ohettra the 
same) ; Krishna Bai v. Nntan Das, 8 S. D. R. 
185; 4 I. 0. 1168 


(6) Moil Vahon v. Mamoobai, 21 B. 709 
P. C. 

(7) Bhupativ licmlol, 37 0.128 P. B, 
overrulina Upendra v. EemchcDndra^ 26 0. 
405; Rajomoyee v, Troylukho, 29 0. 260 (278, 
274) ; Nogendra v. Benoy 30 C. 621 To the 
same effect Moharsingh v Bet Singh, 82 A. 
887 ; Chaiur Bhuj v. Qhnierjii, 8 A.L.J.«84 ; 
oontra Phundan v. Srimaiarya, 88 A. 798. 

(8) Bajomoyee v. Troyluckho, 6 0.W.N. 267* 
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garden thereof. (1) So are bequests to build a well and avada or cistern for 
animals to drink out of (2) or for the performance of Shradha and the giving of 
feasts to Brahmins.(S) So was a bequest for the worship of Saiv Thahur and 
Dharam Sabha with a power to the executor to receive the surplus income 
after defraying expenses but with no power to alienate the property. 1^) So 
again was a direction to executors and trustees to “ pay to my sons or their 
heirs and representatives such sums for the Seva or service of my family idols, 
and the usual Ptijas tliat are celebrated in my house and the periodical Shradha 
of my ancestors of my late wife and of myself when dead, as to tlie executors 
and trustees may seem fit and proper.*’ A bequest to a charitable object to 
be selected by the executor is of course a valid charitable bequest since its 
object is certain, in that it is capable of being made certain by the executor, 


18M. Yoid for uncertainty. — But the case was held different where 
the e.xecutor was to apply a bequest for “such charitable uses or for such 
emigration uses ” or “ to charitable or other indefinite uses.” Such will be 
a bequest for ‘ Sara Kam ” or good works or “ for purposes of popular 
usefulness or for purposes of charity ” as the executors, may, in their plenary 
discretion select or any similar vague purpose which the executor might 
select to spend the same, “in proper and just acts for the testator’s benefit.” (12) 

1849. Such is a be(iuest to “ Dharm ” a vague expression connoting 
* virtue, legal or moral duty and law. A bequest to Dliarm ” simplicitvr 
or when coupled with equally vague explanations sucli as ‘*Dharm or doing all 
good acts of a permanent nature and acting in such a manner as to give me a 
good name,” such and similar be(iuests are void both because of vagueness 
as because their object can only be attained by the creation of a trust which 
cannot be administered effectively.(l^) 

i@o. Extrinsic evidence is inadmissible to alter, detract 
from, or add to the terms of a will, though it 
**when*8dmiMib*ie*^* remove a latent ambiguity arising from 

words equally descriptive of two or more 
subjects or objects of gift. 

Synopsis. 


(1) FxtnnKic cvidenci’ i ii'idmissible latent ambiguity (1850). 

iovary terms of icill, etc. {\850). (3) Provisions o,f the Statute law on 

(2) Evidence admissible to remore the subject (1851). 


1880> Oral evidence. — It is a sovereign rule of construction that in 
interpreting the intention of the testator the primary and paramount object 


(1) OokoU V. lasur, 14 C. 22-2, 

(2) Jamnabai v. Khimjia 14 B. 1. 

(3) Lakshmi v. Vaijfhatk, 0 B. ‘24 (25). 

(4) Kedarv. Atul, i2C.W.N. follow- 
ing Vwarkamth v. Bz/m’da, 4 0. 443 ’ fol- 
lowed in Lakshmih v. Vaijnac, 0 B. 24 (26), 

(6) Benodi v. Sita Ham, 6 A. L J. 144 ; 1 
L 0. 666. 

(6) Afumdaw.llajcfida, 4 B.L.K. (O.C,)231. 

(7) Barbiiti V . Ramhhnnin, C, 8U6. 

(8) Hingesionw. Sidney, (1908) 1 Ch. 488. 

(9) Hunter v (1890) A. C. 809. 

(10) Bapi V. Jftmnn Das, ‘^2 B. 774. 

(11) Trikum v. Haridaa, 31 B, 583 : fol- 
lowing BwifChor Das v. Pravati Bai, 23 B. 


725. 

(12) (lokool V. Issur, 14 C. 222. 

(13) Motivahoo v. Mamoobai, 21 B. 709 P. 
G ; 1 B. il. C. R. 71 ; Cursandas v Viindra^ 
vandas, 14 B. 482 ; Marat ji v. Nenbai, 17 B. 
351 ; Devashenkar v. Mohram, 18 B. 136 ; 
Vundravandas v. Cursondas, 21 B. 646 ; 
Rnnehordas v Parvalibai^ 23 B 726 ; 
Parihasarthi v. Thiruvengadam, 30 M. 840 
(Per Subramanyalyer.J. dissedhenk), Upendr 
Laly. Bern Chandra, 26 G. 405; Ourdit Singh 
V SJter Singh, 14 I. C. 247. 

^4) Bee the subjeot disouased in 3 Godr’s 
Law of Transfer (4th Ed.) 8. 2884, p 1867. 
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one should keep in view is to ascertain the testator s real intention. He must 
take his seat in the testator’s easy chair and with the unfolded will 
upon his lap think his thoughts for the moment. But in doing so he 
must not take leave of the actual words used by the departed occupant of 
that chair. For it is his duty to interpret not in the light of intention 
nor by a flight of imagination but by the stern realities of the written 
will. (1) As T urner, L. J., said : ‘‘ In determining that construction, what we 

must look to, is the intention of the testator. The Hindu Law no less than 
the English law points to the intention as the element by which we are to be 
guided in determining the effect of a testamentary disposition 5 nor, so far as we 
are aware, is there any difference between the one law and the other as to the 
materials from which the intention is to be collected. Primarily the words of 
the will are to be considered. They convey the expression of the testator s 
wishes but the meaning to be attached to them may be affected by surrounding 
circumstances, and where this is the case those circumstances no doubt niust 
be regarded. Amongst the circumstances thus to be regarded, is the law of the 
country under which the will is made, and its dispositions are to be carried out. 
If that law nas attached to particular words a particular meaning, or to a parti- 
cular disposition a particular effect, it must be assumed that the testator, in the 
dispositions which he has made, had regard to that meaning or to that effect 
unless the language of the will or the surrounding circumstances displace that 
assumption.” (l) ‘‘ To put the matter another way, the question is, not what the 
testator intended to do but what he did mean by the words which he actually 
used. The true enquiry is not what a testator meant to express ; but what the 
words used do express ; extrinsic evidence cannot be received as evidence of a 
testator’s intention outside and independent of the written words employed by 
him. In otiier words, where the meaning is fairly certain, it cannot be allow- 
ed to be modified by speculative infer nces drawn from his conduct, as to what 
he intended to do or thought he had done ; extrinsic evidence, when admis- 
sible, is used as an aid to the correct interpretation of the language of the 
will ; but it cannot be relied upon for misconstruing the will.”(2) 

1851. The admissibility of oral evidence affecting the terms of a will is 
subject to the provisions of Chapter VI (Ss.9l-100) of the Evidence Act, S. 109 
of >vhich however provides that nothing in that chapter shall be taken to affect 
any of the provisions of the Indian Succession Act as to the construction of 
wills. Now, since these provisions have been extended to the wills of Hindus 
subject to the provisions of the Hindu Wills Act it follows that Hindu 
wills made under that Act arc subject to the rules of construction enacted 
in the Succession Act and Chapter VI of the Evidence Act so far as its provi- 
sions do not affect ” those of the Succession Act. But since the Hindu 
Wills Act does not apply to the mofussil outside Bengal, it follows that their 
construction is subject to the Evidence Act untiffected by the Succession Act. 
In other words, a Hindu will is subject to two different modes of construction 
according as it is or is not subject to the Hindu Wills Act. 

101. The surrounding circumstances under which the 
devisor made his will, as the state of his property, of his family 
and the like is admissible. 

(1) Soorjeemottey v. Denobttndoo, 6 M. I. (2) Srinibash v. Motmohmi, 8 C. L. 3, 
A. 626 (650, 661). 33i (354). 
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1882. There is no radical contrariety between the two sets of rules. 
And generally speaking, the rule stated in the section applies equally to all wills 
whether those made by a Hindu or non-Hindu, and whether or not subject 
to the Succession Act. Extrinsic evidence is admissible to prove intention 
to make, alter or revoke, to ascertain the person named in the will, to ascertain 
the thing bequeathed — that is to ascertain the subject and the object — to 
ascertain whether a codicil is cumulative or substituted, and other similar 
matters which do not contradict, add to or detract from its terms. 

Awill must bcliberallyandnot 
too literally construed. 

Synopsis. 

(1) Benignant conatniction (1853). intcniion of testator (1854). 

(2) Gonstniction so as to effectuate 

1853. Benignant oonstpuction. — It is again a general rule applicable 
alike to English and Hindu Law, that a will must be benignantly construed, 
the testator s intention being carried out, if *ascertainable, to tlie extent and 
in the form which the law allows. W ‘‘ To construe one will by reference to 
expressions of more or less doubtful import to be found in other wills is for 
the most part an unprofitable exercise. Happily that mctliod of interpretation 
has gone out of fashion in this country. To search and sift the heaps of 
cases on wills which encumber our English law reports in order to understand 
and interpret wills of people speaking a different tongue, trained in different 
habits of thought, and brought up under different conditions of life seems 
almost absurd. In the Subordinate Courts of India such a i)ractice, if permit- 
ted, would encourage litigation and lead to idle and endless arguments.’’ (2) 

1884. The language of the will to be construed must be the best guide to 
its interpretation. It must be read as a w hole and its paramount purpose as- 
certained If all its clauses are interdependent but consistent then effect must 
be given to them all; but if some of them are inconsistent, then the in- 
consistencies must, if- possible, be reconciled and effect given to such of them 
as are reconcilable. It may be that the two clauses though appearing to be 
antagonistic are intended to provide for different circumstances. Such was 
the will of which the 8th, l3th, and 18tli clauses were seemingly antagonistic 
in that they left uncertain whether the interest conveyed to the two sons of the 
testator was absolute or limited. The High Court held them to convey only a 
limited estate since there was a gift over which precluded the possibility of an 
absolute devise ; but on appeal, the Privy Council reversed their decree holding 
that the limitation over was not intended to limit the son’s estate but to provide 
for a contingency. So a gift under a will to certain persons and their heirs 
for ever, of certain annuities being fixed portions of the nett profits of an 
estate, was held to amount to a gift of proportionate shares in the corpus of the 
estate, in the absence of a conflict of such an interpretation with the general 
intention as gathered from the whole will. 

(1) Tagore v. Tagore^ 9 B.L.B. 377 P. C. ; (3) Damodar Das v. Dayabhai, 21 B, 1 

Owha/n Das v. Bam Cooverbai, 26 B, 449 ; (2, 8) where they are set out ; reversecl O. A. 

BUdns V. Gullan, 18 N. L. R, 61. 22 B. 883 (841) P. C. * 

(%) Peil^rd Mftonaghten in Norendra v. (4) Hemafigini v. Nobin Chand, 8 0. 788. 
Kmnalhasini^ 98 C. 668 (672) P. 0. 
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1 ® 3 . Where a specific charitable bequest fails for uncer- 

Cypres doctrine no direction, 

upon its failure tliat the bequest should go to 
the residue, the court will apply the gift cypres^ that is to say, 
to other objects as nearly as may be of a similar character. 

Synopsis. 


(1) Cypres doctrine (1855). 

(2) Operation of doctrine, limited to 

religious and charitable bequests 
(1855). 

(3) Application of the. doctrine 

(1856-1857). 

(4) Power of court to settle a scheme 

(1858). 


(5) Essence of a charitable bequest 

(1859). 

(6) Subject of charitable bequest to be 

certain (i860). 

(7) What are valid objects of a 

charitable bequest (1862- 1863). 

(8) Bequest void for uncertainty of 

object (1864-1867). 


1855. Analogous Law. — In the place the Cypres doctrine only 
applies to religious and charitable bequests. It has no application to bequests 
generally, (h' In the second place th(‘ doctrine has no application even as 
regards charitable bequests, where there is a direction that on failure of a 
bequest the property shall fall into residue, or where the objects of the original 
trusts are capable of being carried into effect, but remain unsatisfied or where 
the original trusts are still subsisting. As thti Privy Council observed, “ The 
jurisdiction of the court to act on the Cypres doctrine upon the failure of a 
specific charitable bequest, arises whether the residue be giien to charity or 
not, unless upon the construction of the will, a direction can be implied that 
the bequest, if it fails should go to the residin'.” This passage occurs in a 
case in which the testator had made a bequest for the discharge and relief of 
poor debtors detained in prison in Calcutta wliich having failed by reason of 
the abolition of imprisonment for debt, the Privy Council held that the gift 
was capable of being applied cypres notwithstanding that the residuary 
bequest was to charity J tliat upon the construction of the will, there was 
not such a necessary inference of intention to be found in the terms and 
provisions of the will as to raise the implication of a beque'st over by 
the testator of these legacies upon the* failure of the particular charities 
and that the appellant was not competent und('r Ins present petition, which 
was confined to the claim of a share of the residue as residuary legatee, 
to re-open the sch(‘me, which had been settled and confirmed by the High 
court, for tlie Cypres application of the fund in dispute, on the ground that the 
appellant was excluded from participation therein. 

1856. Thf: doctrine of Cypres as applied to charities rests on the view 
that charity in the abstract is the substance of the gift and the particular disposi- 
tion merely the mode, so that in the eye of the court, tlie gift, notwithstanding 
the particular disposition may not be capable of execution, subsists as a legacy 
which never fails and cannot lapse. It cannot be laid down as a general 


(1) A.G, V Haberdasher's Co., 1 My. <Sr K. Oh, D 164 cited in 4 Ha,lg L.R. §. 846 p. 197. 
420; Thomscfti v. Shakes'peare, 1 De G.P. A J (2) Mayor of Lyons v. Advocate-Qet^ral, 
399; Carve v. Long, 2 De C>. F. & J. 75 ; lie 20 W.K. 1 (7) P. C. 

Clark, 1 Ch. D. 497 ; Pearse v. Patiinson, 32 (8) Mayor of Lyons v. A, G., 1 0. 808 P. 0. 



S. 198:] 


CONSTRUCTION OF GIFTS AND WILLS. 


815 


principle that the Cypre.i^ doctrine is displaced where the residuary bequest is to 
a charity, or that among charities there is anything analogous to the benefit of 
survivorship, since cases may easily be supposed where the scope of llie chari- 
table object is such or n'quires so small an amount to satisfy it, that it would 
be absurd to allow a large fund bequeathed to a particular charity to fall into it. 

1857. On the failure of a specific charitable bequest, jurisdiction arises to 
act on the Cypres doctrine, whether the residue be given in charity or not, un- 
less upon the construction of the will a direction can be implied that the bequest 
if it fails, should go to the residue. 

In applying the Cypres doctrine, regard may be had to the other objects of 
the testator’s bounty, but primary consideration is to be given to the gift whicJi 
has failed, and to a search for objects akin to it. The* reli(‘f of misery in a 
particular locality may guide the court in framing a Cypres scheme to benefit 
that locality. Unless the (Cypres scheme framed by the Lower Court be 
plainly wrong, a couit of appeal should not interfere witli it. 

1858. A testator had by his will directed his executors to set apart a sum 

Court’s power to charitable dispensary and Ks. 50,000 for 

settle a scheme. its upkeep. He directed his executors to demarcate a 
portion of his garden house at Kamkristopur for the erection of the dispensary. 
By the partition of the garden house the land was not available for the dis- 
pensary, The executors were all dead. But the court held the Cypres doc- 
trine to apply and gave directions for carrying out the charity with the money 
and the accumulat'd interest thereon. 

1859. Charitable bequest. — The essential characteristic of a cliaritable 
bequest is that it must be for the benefit of the public or mankind. A bequest to 
a poor relation or friend by name is hovvmuch soever charitable in intention and 
in fact, is not a charitable bequest in law. In this respect there is no distinc- 
tion between the English and the Indian view of the subj(‘ct. So in an old 
English case charity is defined as a “ gift to a gtmeral pul.lic us(' which exhmds 
to the poor as well as to th<‘ rich.” The difficulty of atb'inpting an exhaustive 
enumeration of obj(icts which constitute charity is obvious and admitted. 1^) 
But it is not difficult to understand what charity means. TJie difficulty arises 
when it is diverted from its public purpose and becomes whal is sometimes call- 
ed. “a private charity” which howevta, is only a charity in the legal sense when 
it is at least a charity restricted to a special class or administered by individuals 
without the intervention of any corporate organisation. (U ‘‘Each particular 
object may be private but it is the extensiveness which will constitute it a pub- 
lic charity.” 

1860. Subject certain and uncertain.—The subject of a charitable be- 
quest must be reasonably certain, that is, it must be ascertainable with a rea- 
sonable degree of certainty as to what property the founder has dedicated or set 
apart forcharity. There is this difference between a secular and a charitable 


(1) Mayor of Lyons v. A. 0., 1 0. 308. 

(2) A G. V. Belchambers, 86 C. 261 

(8) Jones v. Williams, (1767) Amb. 661. 
(l) AttorneyJkneral v. Pearce, (1740) 2 
Atk. 87; Hail v. Darby Sanitary Authority, 16 


Q. B. D. 168. 

(5) Re Sinclair, (1684) 13 L. R, Ir. 160 

(164). * • 

(6) Nash V. Murky, 6 Beav. 177 (188), 
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bequest that if the testator has supplied a measure of the bequest, the court 
will ascertain how much should be applied and will settle a scheme. 


1881. The subject is, however, not uncertain where the testator devises 
the remainder over after a succession of life estates to charity. So he may 
devise the income of a certain field or fund, the rent of certain properties, W 
half his income (®) or a sum of money W specified or unspecified, provided its 
amount can be estimated. Such was the bequest to “ get a Shiva *s temple 
erected at a reasonable cost in a suitable place” which the court fixed at 
Rs. 2,843-10-6 being 3 per cent of the value of the moveable property left by 
him. (6) 

1862. Not void . — It has already been stated that a bequest may be void 
because its subject or object is uncertain 1S4S). It has also been seen that a 
somewhat different rule prevails as regards the construction of bequests the 
object of which is charity and that a bequest may be uplield if made to charity, 
though it would be void if made for a secular purpose. 

The courts have accordingly upheld bequests for performing the testator’s 
funeral ceremonies and for feeding Brahmins according to the custom of the 
caste or for feeding and paying Brahmins on the day following the Shiv- 
ratri festival or for feeding indigent men at the outer gate of his house. 

So where a gift was made to the inmates of a hospital, it was - held that the 
gift was in reality for the proper managemcuit and use of the hospital. Gifts 
to charitable institutions are valid and upheld even though the institution 
be not a corporate^ body provided there is some responsible authority charged 
with the general administration of the funds of the institution. So a bequest 
to an An?ia Ohatra, and for a Sadavari for the needy have been upheld.(^^) 
ASadavarf is a periodical distribution of food, money, cloth or goods. It is a 
well known form of charity the scheme of which can be easily settled. As such 
it cannot be held void for vagueness Such is the bequest of the residue to such 
religious and charitable purposes as the trustees may think proper 1^^) though on 
this point the contrary is also maintained, 

1863. As compared to this tiie following are more certain, e.g, settlement 
of Rs. 500 a month for continuance of the charity at the testator’s Dharmsala 
at Benares, or for the construction of a temple to Shiv within the compound 
of a specified house. In fact it is now settled that a bequest to a named 
deity is valid even though its image or temple be non-existent at the 
testator’s death ; or if existent, was mutilated or destroyed since the image is 


(1) Tagore v. Tagorej B. L R. 377 P. C ; 
Qohind v. Oomti, 80 A. 288. 

(2) Morarji v. Nenhai, 17 B. 361; Jamna- 
bai V. Khitnji, 14 B. 1. 

(3) Jadunath v. Siiaramaji- 39 A 663 
P. C. 

(4) Oordhan v. Chunnilah 80 A. Ill; JBa- 
jendra v Baj Coomari, 84 C 6 ; Money in- 
cludes investments ; Callicart v. Eyskenet 
[1918J 1 Oh. 88. 

(5) Oohool V. issur, 14 0. 222 (230). 

(6) Lcdcshmi\. Baijnaih, 6 B. 24, 

(7) Kedm' v. AtuU 12 C. W. N 1088. 

(8) Bajefidra v Bajeoomari, 84 C. 6. 


(9) Famindra v. A. G. 0. W. N. 821. 

(10) A.G, V. Sirangman, 6 Bom. L. R. 66. 

(11) Jamnabai v. Khimji, 14 B. X; Mifrarji 
V. Nenbai, 17 B. 361 ; Kishm Bai y. Hembait 
8 8 L R. 186. 

(12) Parbali v. Bam Barun, 8t 0. 896. 

(18) Surbomingola v. MohyndronatK 4 C 

506; Jamnabai v. Dharuy, 4 Bom. L. R. 699. 

(14) Oordhanv Chunnilah 80 A. Ill (112). 

(15) Gookool V I«eur, 14 0. 922. 

(16) Bhupati V, Ram Lai. 87 0. 128 E* B. 
Moharsingh v. Het Singh, 3 A. 268 ; Che^* 
bhuj V. Chakrjit, 88 A. 968. 
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but a symbol of the deity and may be renewed again and again. (^) So a bequest 
to establish an idol at such place as the executor shall think fit is valid. So 
is also one for the performance of Durga and Laxmi Pujas to be carried 
out in the manner indicat(xl by tlui testator. (3) 

1864. Yoid for uncertainty. -But with all the liberality of construction 
the object may at times be wholly unascertainabh'. Whenever it is so the court 
has to consider whether the bequf'st wholly fails or may be upheld cypres. A 
bequest to Dharm has been lu*ld by ihe Privy Council to be wholly void. 

The same view had been pn'viously lu'kl hen'. Such are also bequests to Sara- 
kam or ‘ good works” or to ‘ purpos(‘s of popular usefulness or charity” 
since a charitable bequest is mixed up with “popular” or ‘‘useful” “purposes.” 
It has been held that wliere charitable pur])oses are mixed up with other pur- 
poses of such a shadowy and indefinite nature that the court cannot execute 
them, such as “charitabh' or l)eiievolent,” or “charitable or philanthropic” or 

charitable or pious ’ purposes, or where the description includes purposes which 
may or may not be charitable such as undertakings of public utility and a 
discretion is vested m the trustees, the whole gift fails for uncertainty, 

1865. Such would be a bequest to an unnamed deity. Such is a bequest 
to “the Thakurji in Ins 'fhakurdwara” (*0) though in this case there was 
(‘vidonce that the testator was building a “Thakurdwara” or temple for in- 
stallation of the image of ‘'Thakurji” or Ramchand. In this view it is submitted 
that the case was wrongly decided as l)oth the subject and the object were 
ascertainable with n\asonabl(‘ c-Ttainty and in any case the application of 
cypres should have been considered. 

1866. But then' can be no doubt that a bequest to spend th(' residue of a 
fund “in proper and just acts for tlie testator’s benefit” is wholly void for the 
reason given by Lord Davey in the case before cited.(^l) Such would also be a 
devise to ‘Veligitius purpost'S,” since in a Hindu mind the phrase might denote 
something more than and different from charitabh' purposes. 

1867. A bequest to the testator’s agnates or to Brahmins is void for 
ambiguity as to the obji'ct in that it is uncertain as to which of them the testator 
intended to take. 


(1) Purnachandra \ . Gopal, 8 C. L. J 
Bhupati V. Ramlal, C 128 , BijoychcJmnd 
V. Kalipada, 41 G. 67 (64) contra per Me 
Donell and Tottenham, JJ, “We belieNc that 
ftccordiog to Hindu notions when an idol has 
once been, so to say oonseorated by the ap- 
propriate ceremony performed and ninntra 
pronounced, the deity of which the idol is 
the visible image resides in it, and not in 
any substituted image, and the idol is spiri- 
tualized, become what has been termed a 
juridical person. It does not by any means 
follow that, because the idol now in ques * 
tion has passed into the possession of the de 
fendant together with the property dedicated 
to it, it has thereby fallen into the condition 
of a lost or broken idol, which by Hindu 
Law may be re-placed Doorga v, Sheo Pra- 
sha/A, 7 0. L.‘J. 278 (280.281). 

'2) Brojomoyee v. Trilokhomohini^ 29 C. 

(i. M. c.— 82 


260, 

(3) Profulla Jogendra, 9 C. W. N. 622. 

(4) Runchordas \\ Parvatibai, 23 B. 725 
P.C. 

(6) Cursnndaa \ . ynfidravn7idas, 14 B. 482 ; 
Morarji v. N€7nboi, 17 B. 351 : Devshatikar v. 
Motirn77i, 18 B. 135 ; Parthasarathy v. Thwu- 
vefigada, 3o M, ;U0 (Subramania Iyer, J.. 
diss 07 htic 7 ite .) 

(6) Bapiv Jain7mdas, 22 B. 774. 

(7) I'rikurndas v. Haridas, 31 B. 583 (5S0). 

(8) A.G V. [1917] A. 0. 393(396, 896 ) 

(9) Per Lord Davey in Uimter v. A.G. 
[1899] A. C. 809 (328) followed in Trikum 
Das V. Harihar, 81 B. 688 (585) 

(10) Phundmi v Arya, 83 A 793. 

(11) Gokitol V. Issur, 14 C 222. 

(12) Parbati v. Bam Barww, 31 0. 896. 

(13) Shyaina v. PJaba, 17 0 . \V. N. 89 ; U 
I C. 708, 
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1©^. All words must be construed in their ordinary 
Construction of popular sense, unless there is a clear indi- 
cation that they are used in another sense. 
Synopsis. 

(1) Constfuct ion of words in popu- ed to have a iechnical meaning 

lar sense (1868). (1868-1869). 

(2) General words judicially recognis- (3) Gift or rents and profits (1870). 

1868. Construction of words.— It is a rule equally applicable to the 
construction of all documents, whether deeds or wills, that ordinary 
words should be construed in their ordinary sense, and not in their technical 
sense unless there is anything in the context to shew the contrary. 
As many of the wills of Hindus are written or spoken in the vernacular, 
English Judges are not in a position to construe them with the same 
advantage as native Judges. But this is no reason for the court not 
conversant with the language to consult and decide upon the opinion of 
a native Judge wlio had not heard the case. As their Lordships observed in a 
case : ‘The learned Judges say that in the construction of tlie clause they have 
had the advantage of the opinion of Mr. Justice Gupta, who is fully conver- 
sant with the Bengali language which is his mother tongue, and who agrees 
with them in the meaning to be attached to it. 'Their Lordships remark upon 
this that Judges who have heard the arguments and who are responsible for 
the decision, can hardly wdth propriety rest it on tlie authority of one, who has 
not beard the arguments and is not responsible for the decision although he 
may be a Judge of the High Court. It is true that this case is a peculiar one in 
which Judges have to interpret a language wdiich seems to be imperfectly known 
to themselves and to be familiar to a colleague. But then their Lordships are 
not informed how Mr. Justice Gupta translates the Bengal words. It is only 
said that he agrees with the meaning which the other learned Judges below at- 
tach to the clause in question. He does not appear to have tlirowm any new 
light on the rendering of the w^ords into English It must be taken that on 
this point he agrees with his colleagues of the High Court «and with their 
sw^orn interpreter and with the official translation in the record. If xSo, the 
agreement with the decision must be on account of that further reasoning, 
which has led the courts below to inferences from which their Lordships 
dissent.”l^) 

1869. The case from which tliis passage is cited related to the construction 
of the critical words in a wall ^^parjyafit haihek-* translated by tlie English words 
“will become vested,” as to which the High Courts said : “The technical meaning 
conveyed by the English expressions ‘shall vest and ‘shall become vested’ are not 
in our ^opinion conveyed by the Bengal words ‘ Parjyapt Imbelc which really 
mean shall devolve or go and indicate the line of devolution.” 12) Quoting this 
passage the Privy Council said: “This appears to their Lordships to be a mis** 
conception of what words are necessary for the vesting of a bequest or legacy. 
A bequest in favour of a person simply (that is without any intimation of a 
desire to suspend or postpone its operation) confers a vested interest. It must 
be remembered that it is within a comparatively recent period that Indian 
testators have adopted English modes of creating interests in their estates. 
There is no line of precedents attaching to Bengali terms meanings which 
make them understood as terms of art by Bengali lawyers. It is not suggested 

(1) * Harris v. Brotm, 28 0. 621 \685) P.O. (2) Eafris v. Brown, 28 0 621 (686, 686) 

P, C. 
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in this case that the meaning affixed by the courts to the testator’s language is a 
sense required by a course of practice known to vakils. The only safe course 
is to give to his words the plain ordinary meaning.” (l) In the end the Privy 
Council held the words to convey no more than a direct and simple gift to the 
eldest son. This case is then an instance of the danger to which the interpreter 
is exposed by ascribing to a non-technical expression a technical meaning. 

1870. But nevertheless certain words such as “ mahk ” “ putra putradih 
rama ” ** Iste7nrari and the rest have now acquired a definite sense in 
conveyancing and when the context permits, they must be understood in that 
sense. 

So it is held to be a well established rule of construction that a gift of the 
rents and profits of property is equivalent to a gift of the property itself, and 
it has also been decided that a gift of the income of property will also carry 
the legal and beneficial interest in the property itself. The testator bequeathed 
to his daughter-in-law his property “detailed below” wliich comprised “all cash, 
ornaments> utensils included and also two houses.” After execution of the will 
the testator had invested some money on the security of mortgage bonds and 
the question was whetlier they could be held as comprised in llie term “cash” 
bequeathed. It was held that they did. “ The words in which the gift to her is 
made are very general and seem to us to be comprehensive enough to include 
all the property, which is described in the body of the will as ornaments, cash, 
utensils et cetera. True it is that the words et cetera do not appear in the details 
of the property but it was, we think, intended by the testator that all moveable 
and immoveable property of wliich lie was or should be possessed should pass.”^^) 
Where however the testator gave his wife a life-interest in the houses in hi^: 
possession, and in those which lie iniglit afterwards “purchase,” and the testator 
acquired a house by inheritance in consequence of the death of his younger 
brother and the question arising whether this house equally passed under the 
will, it was held that the term “purchase” (khareed) was used in its normal 
sense and did not include the house acquired by inheritance. * It may be 
thought that at the time ot the execution of the will he did not contemplate the 
contingency of his acquiring any immoveable property otherwise than by pur- 
chase, and that, had he contemplated such a contingency he would have provided 
for it, and would haVe left to his widow all his real property, however acquired 
by him subsequently to the date of his will. This is a surmise not destitute of 
plausibility, although, if it be true, the circumstance that he did not add a codicil 
to the will, after he had inherited the house in question from liis brother, for 
the purpose of supplying the defect in the terms of the clause which is the 
subject of consideration, and securing the devolution to his widow of the afore- 
said house is not easily explained.” 

1871. In another case the testator had died in 1857 leaving a will, 
dated January 1857, clause 11, of which provided that all his residuary 
estate ** shall descend in equal shares to the eldest son to be born to each 
of the daughters of my late brother who are now alive.” By clause 15 of the 
will the testator declared that “ until the majority of whoever may be the 
eldest at the time amongst the sons of my brother’s daughters, the estate shall 
remain in the hands of the executor absolutely and for all purposes.” At the 

(1) Hrtirijsv. Brown, 28 0. 621 (684) P. 0. (8) Parsanm v. Ohareeb Das, 5 A L. J. 

(2) Dufgay, Dunichand, A. L. J.668 708 (712). * 

(572) following Shoohmoy v.Manoharri, 11 C. (4) George v. George, 6 N. W. P. H. C, R. 
692 ; Uamxm v. Greener ^ L. R. 14 Eq. 466. 2i9 (221, 222)* 
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time of the testator’s death two daughters of Jiis brother were living, of whom C 
was man led and F unmarried, C had a son born in 1858 who lived to be 21 
years of age, and to whom on his attaining that age a moiety of tlie estate was 
made over by the executor. F married \V in 1878^ the only issue of the mar- 
riage being a son born in 1883, who lived only a few hours. It was held that a 
moiety of the estate vested in the sons of C and F on their birth and that the 
vesting was not suspended by the direction, that the estate should remain in the 
hands of the executor, who should ^‘make over the share of each on his attain- 
ing 21 years ; those words merely poinlexl to tlie possession and enjoyment of 
the shares, which had already been vested. The words “the sons of those 
daughters” following the bequest referred to the sons to whom it was made, 
namely the eldest son of each daughter. On the birth of Fs son, therefore, a 
moiety of the estate vested in him, and on his death passed to his father as his 
heir. U) 

1©5. Technical terms must be presumed to bear their 
Construction of Icj^al seiisc, uiilcss the context clearly iiidi- 
technioai terms. cates the contrary. 

Synopsis. 

(ij Technical fervis to be amsirued f]872j. 

in theif' legal sense ilSTZ), (3j I'cchnical terms in oo<juc in 

(2) Bnt may be varied by context India (1872-187G). 

1872- Technical terms. — There are no lechnical terms, strictly so-called. 
13y consensus of opinion the courts ascribe to certain words a definite meaning. 
In this sense these words may be taken to have become terms of art as con* 
noting a certain sense when used in deeds and wills. 

Such are the words ntalik and ptdra pouiradi hrame^^^ or putrapoutrad^^) 
which are understood as words of general inlieritance and generally as 
conveying an absolute interest, but this sense may be limited by the context. 
As observed by Lord Davey : “ There are two cardinal principles in the con- 
struction of wills, deeds and other documents, which llieir Lordships think arc 
applicable to the decision of this case. The first is tliat clear and unambiguous 
words are not to be controlled or qualified by any general expression of inten- 
tion. The second is to use Lord Denman’s language, that technical words 
or words of known import must have their legal effect even though the testator 
uses inconsistent words, unless those inconsistent words are of such a nature 
as to make it perfectly clear that the testator did not mean to use the technical 
terms in their proper sense.”^^) A will contained the following in favour of the 
testator’s sister’s son, viz., that he “becoming my substitute and becoming 

malik of all my estate and properties shall enjoy, with son, 

grandson, and so on, in succession ipuira poutradl Krame) the proceeds of my 
estate.” Provisions followed for the maintenance of liis nephew s widow and 
of his daughter, should he die ; and a gift over that “in the absence of the said 
nephew’s son, grandson, great-grandson, and so on, then of the sons born of mjj 
sisters . . . the eldest with son, grandson, and so on with succession, shall’ 

(1) Harris v. Brown, 28 C. 621 P. C. Advoccde-Oenerctl, 18 Bom L. R. 471. 

(2) Chuhhun Lai v. Lalii Mohan, (8) PadamLalv. Teksingh, 29 A. 217; 

20 C, 906 reversed 0. A. Laht Mohan v, Oooroo Das v. Sarat Ohunder, 29 G. 699. 

ChukkUn Lal,^iC. 834 V.0,:Ramlal v. (4) Lalii Mohan y . Chukkun L ah 24 0. 

Secretary of State, 7 0. 804 P, C.; Hari v. 834 (846) P. C. 

Secretary of Siate» 5 C. 228 ; Motilat v. 
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receive the ownership. On a claim l)y the nearest gotraj sapincla of the testator 
against the nepliew for the construction of the will, it was held by the High 
Court that there being expressions excluding the succession of females and con- 
ferring the succession to male heirs, and the gift over referring to the failure of 
male issue at any remote time and not to the event of Lalit’s deatli without hav- 
ing male issue, and there being also expressions indicating an intention not to 
grant an absolute alienable estate, the will should be construed as giving to Lalit 
only a life-estate. But this view was reversed by the Privy Council who said : 

Their Lordships cannot find any sufficient reasons for importing into the 
gift to the appellant an implied prohibition against females succeeding as heirs 
so as to limit the nature or extent of the estate taken by the appellant cu* con- 
fine it by construction to heirs male altliough his estate may Im defeasible if 
the gift over is valid and the event on which it takes effect should occur.” (1) 

1873. In Bombay where a more favourable view prevails as regards the 
rights of female heiis, it has been held that a gift over to the^ drughter as my 
“wars” (heirj conveys tlie same absolute estate which would have* passed if the 
term used were malik (owner). (2) }3iit it will be presently seen that w^ords wdiich 
are sufficient to convey an absolute estate in favour of a male have not neces- 
sarily the same effect wlien the donee is a female. The same sense is conveyed 
l)y the phrase Santem Sreni Kmmc (®) or words wdiicli convey the sense that the 
estate is granted to the donee’s ‘‘children and grand-children’’ w'hicli are words 
of enlargement and; I'iot of limitation. The testator granted a falnq to his 
sister K “with all rights appertaining thereto ... to you and the generations 
born of your womb successively to enjoy the same. No other heir of yours sliall 
have right or interest. ” On the question arising as to the nature of tlie estate 
thus conveyed the Privy Council held that the words ‘you and the generations 
born of your womb” w'ere intended to convey an absolute estate the effect of 
which was not cut down by the negative words w'hich w’cre capable of 
being read as referring to the time of K\s death and “that their effect is to 
make the absolute estate before given, defeasible in the event of a failure of 
issue living at the time of her death, in wffiich event the estate was to revert to 
the donor and his heirs.” 

1874. It has already Ijeen seen that the term "'puira means in Sanskrit 
and in Bengali not only a son, but also a son’s son and a son’s son’s son the 
three being regarded as one person in law. Consequently, wdicn the testator 
spoke of a person as dying without leaving sons, the condition is satisfied only 
if he dies leaving no son, grandson or great-giandson in the male line. 

And the term “issue” not only includes children but also a son adopted by 
the widow under authority from her husband. Unless the term is qualified 
by the word auras' or self-begotten it does not exclude an issue by adoption. (7) 
Again the terms ^'aulad ' or santan import issue both nialc and female. (8) 
Unless a different intention appe<irs from the context limiting it only to male 
is,sue, that term is however ordinarily confined only to legitimate issue though 


(1) Lain Mohan v. Chukhun Lai, 24 C. 
884 (861) P.G. 

(2) Ghunilal v. Mulid, 24 B. 420. 

(8) Bhoobua v. Hurrish Ohundar, 4 C. 23 
(26) P. C. 

(4) Bhoobun v. Hurrish Qhunder, 4 C. 23 
(2S) P. C. 

(5) Bissomnih v. Bamaioondery , 12M.I.A. 
41 (47). 


(6) Beemchurn v. Heeralal, 2 I. J. (N. S.) 
225. 

l7) Suriya Rau v. Raja of Pittapur, 9 M. 
499 (595) P. C. 

(8) Kumud V. Jogendra, 21 0 W. N. 864 
(858); 41 1.C. 11 ; Phan Dt'Vi v. Mahan, (1900) 
P.B. 114 ,* Krishna Ran v. Btna Bai, 20 B. 571 
(obildreu cannot mean only sons). 



822 


THE HINDU CODE. 


[ 8 . m. 


if the gift is made by will of the corpus of a fund, or a life-interest in a fund to 
the children of the testator or of another as a c'ass, it would probably include also 
the illegitimate issue. 1^) The word ''Bans'* is of doubtful import and may mean 
either agnatic kinsmen or descendants. The last term again is confined only 
to children and grand-children and not to the testator’s brother or widow, (8) 
So where the testator gave his widow the power to adopt from amongst my 
father’s ''Bans*' it was held to refer to his paternal agnatic kinsmen and not to 
the descendants of liis father. ^3) 

1875. The word “family” is an elastic term and may mean a person and 
his wife and children or the larger group of a person and his descendants and 
their wives. So where the testator created a trust for the support of the testa- 
tor’s '‘family ’ tlie question arose what that word included audit was held by 
White, J., to mean the relatives of the testator whether connected by marriage 
or blood who were living at the time of the testator’s death and then formed 
part of his household and were maintained by him. But on appeal this con- 
struction was held to be too wide, the court restricting it to include only the 
testator’s descendants and their wives living at the time of his deatli. 1^) 

1876. The word 'Ummesha'* “always” or “ for ever ” though implying 
perpetuity, may be limited in their import by tlie context. And taken by them- 
selves they do not per se extend tlie interest beyond the person who is named. 
They are not inconsistent with limiting the interest given, but the circumstan- 
ces under which the instrument is made or thesulisequent conduct of the parties 
may show the intention with sufficient certainty to enable the court to presume 
that the grant was perpetual. (^) So where a decree provided that A should always 
pay B Rs. 70 per month and the question arising whether the charge was to 
ceeise with B's death or was heritable, the court held that there was nothing to 
show that the payment was to continue after B's death. 

1@©. The construction must be uniform, the same words 
beinj4 construed in the same sense, unless a 
”^''*** **^ Contrary intention appear by the context, or 
unless the words be applied to a different 

subject. 

Synopsis. 

(l) Construction to be uniform (1877). the same sense, in the absence of 

(2J Same loords presumed to have contrary inteJition (1878). 

1877. Construction must be uniform. -This rule is though equally 

general, does not coincide with the English rule which does not favour the 
same construction of words though appearing in one clause, if they apply to 
realty and persomilty respectively, So where there is a gift of realty 

and personalty together to children “ or their heirs ” the word " heirs ” is read 
in a dual sense, as denoting heir-at-law as regards the realty and next of kin 
as regards the pesonalty. But this is an artificial rule due to the statute 


\1) 8her Bahadur v. Ganga, 86 A. lOi 1\ C. 

(121, 122) P. C. IS) Azizunnma v. Tasadduq, 28 A. 824 

(2) Arumugam v. Ammi, 1 M.H.G.R. 400. P C. 

(3) Dayabai v. Chnnilal, 10 Bom. L. R. (7) Forth v. Chapman, 1 P. Wmit. 667 ; 2 

97. Williams Executors ( iitb Ed) 083, 967 JP’. N, 

♦(4) Kheiier v. Uanga, 4 C.W.N. 671 F.N. \li) 

(6) Toolshi Per$h>ad v. Bam Naram, 12 0. (8) Williams Bxeatt'ors {9tb Ed.) 969 

117 P. 0.; Abdul Majid v. Fatima Bthi, 8 A F, N. 

39 P« C.; A^i^unnissa v. Tasaddug, 28 A. 824 
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of distribution for whicli there is no parallel in this country; and no such dis- 
tinction is therefore authorized by the law of construction. The context 
may of course indicate that the same word was intended to he use'd in a dual 
sense. So while the term “ aulad ’* or “ issue ” is normally used to mean only 
a legitimate issue, where the context shows that the testator intended to 
benefit all his issue whether legitimate or illegitimate, it will be so construed. (1) 

1878. The rule on the subject is thus formulated in the Successsion Act : 


repeated In .. different parts of the same will, 

different parts of “"u* *’®®“ “®®^ everywhere in the same sense, 

^ unless thsie appears an intention to the contrary. 


This is a general rule, and applies not only to tlie wills of Hindus sub- 
ject to the Hindus Wills Act, (2) but all wills alike. ('^) “ The will is the 
dictionary from which you are to find the meaning of the terms which the 
testator has used.” “ The principle is, tliat if words acquire a special 
meaning hy reason of their context, that meaning cannot be safely given 
to them when used in a different context.” (^) Considerations whicli only show 
that a testator has made a disposition in his will which the court is surprised 
to find there, though they might have determined the sense in which the testa- 
tor had used an ambiguous expression, cannot of themselves lead the court to 
refuse to give effect to the plain language he has employed. Where for instance, 
the testator makes a bequejstto his children it cannot be read as one liniited only 
to the sons to the exclusion of the daugliters. So wlu're the testator made 
a will whereby he appointed his wife as his executor and lieir ; and provided 
that if a son be born to him that son should be the owner of tlie residue, and 
if no son be born then his wife should be the owner, the court lield that on the 
failure of the contingency contemplated the wife took an abolute estate. (7) 
Where words of contingency form part of tlie description of the class ot persons 
to take, as m the case of a gift to those ‘ who shall attain the age of 21 ” the 
words must receive their natural construction, and no estate vests in any one 
till he attains the prescribed age. In such a case there must be something in 
the context pointing to a different construction, or sohiething in the will incon- 
sistent with the literal construction, to justify a court in adopting any but the 
literal construction. In the words of contingency occurring in the descrii)tion 
of the class of persons to take, a mere gift over is not sufficient to alter their 
meaning. (8) 

1879. So where the testator appointed four trustees to his will, and provid- 
ed : “upon your deatli, these properties shall similarly devolve on your 
heirs’*'' and it was contended that while the words “ your ” referred to the four 
trustees “ your death ” was intended not to refer to the death of all tlie trustees, 
the court rejected the construction holding that tliere was nothing in the con- 
text to justify departure from the normal rule.<9) 


(1) 8her v. Oanga, 86 k. 101 (191, 122) 
P.O. 

(2) S. 2, Aot XXI of 1870. 

(8) Krishna Rao, v. Bena Bai, 2o B. 671 
(692). 

(4) Per Lord Cairns in Hill v. Crooh^ 6 
H. L. 288 (286); In re Birhs, (1900) 1 Ch. 417 
(4X8). 

(6) Per Wilson, J., in Ballin v Ballin, 7 


C. 218. 

(6) Krishm Ban v. Bena BaL 20 B. 571 
(691, 692). 

(7) J air am v. Kessowjee, 4 Bom. L.R. 566 

mi). 

(8) BalUn v. Ballin, 7 C. 218 (224). 

(9) Aghore Nath v. Kam'f-ni, 110. LjJ, 
461 (478), 
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1©7. Of two modes, preference must be given to the 
All worflg must be construction which gives effect to every ex- 
pression. 


considered. 


Synopsis. 

(1) All words to he considered (1880). able construction possible (1880). 

( 2 ) No part to be rejected if reasoic- 

1880. All words must be considered. -A^fain it is evident that all 
word-=; us< d in a will must receive their due importance. This is emphasized by^ 
Jaimini wlto quotes Karik’s — terse aphorism — ‘‘ more words, more meaning 
(202j. This rule is thus enacted in tlie Succession Act. 

72. No part. ol a will is to be rejected as destitute of meaning if it is possible to put a 
reasonable construction upon it. 

The rule is taken from the English law and may he tliiis illustrated. W 
If one devises land to A in fee and later on in the 
^^*t^ can ^be^re^a^orr devises to C for life, both parts of will 

ablyTonstrued*^” stand. C will take first and A on determination of 
G\<< interest. (-) 

1881. Although the cardinal rule in the construction of wills is to give 
effect to the intention of the testator, the duty of the court is to discover not 
what the testator meant but what is the meaning of his words. 


Construction must be Tlldt COnstrtlCtlOn> IXlllSt t)C prc* 

benignant. fciTcd which will prevent a total intestacy. 

Synopsis. 

(l) Construction against intestacy (2) Rule as to benignant construe- 
(1882). f/o;/(1882). 


1882. Construction against intestacy.^This rule is a natural corollary 
of that whicli favours the benignant construction of wills, giving effect to its 
bequests as far as possible and after straini ng every nerve to make a sense 
out of the most uncouth declaration of the deceased. Consequently, of two 
modes of construction law favours that which will prevent a total 

intestacy. (1) So where the testator bequeathed his estate to his two 

wives A and B and his nephew C in equal shares providing that so 
long as his wives A and B will remain alive all the three shall 

enjoy in equal shares, and on the death of A her share will he 
enjoyed by B and G in equal shares and on the death of both A and B, C 
shall obtain the estate absolutely. C survived A but predeceased D 


(1) 2 Jarman Wills (5th Ed.) 1656 ; 3 

Williams Executors (lOth Ed.) 887 citing 
Qrey v. Minnethorpe, 3 Ves 106 ' Constantine 
V. Constantine. 6 Ves 102‘ Hall v Wartetit 9 
H. L. C. 420. 

,(2) Anon/ys Eliz 0 ; Doe v. Daires, 4 M. 
frDdW.699. 


(8) Aghore Nath v. Kamini, 11 0. L. J 
461^74); 6 I. C, ‘64 followiog Abbdt v. 
Middleton 7 U. L 0. 68: 11 E. R. 28; Scarle 
V. Rawlins, (18/2) A. 0- 842 (844). 

(4» Maudakini v, Arunbala, 8 C. L. J. 
616 ; following Turner v. Hellaard, 30 Ch, P. 
390 ( 89 §) 
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CHAPTER XIX. 


Religious and Charitable Endowments. 


1900. Topical Introduction. — The present law relating to religious and 
charitable endowments has grown out of the numerous inculcations commend- 
ing and enjoining the making of gifts to such objects. The rest is statute and 
case law. The sacred texts contain no rules for the management of charities 
in which the pious founders have invested their fortunes. Probably no other 
country in the world can boast of such munificent bequests made in the case 
of religion and charity. But like all other countries these endowments have 
to a large extent been diverted from their original purpose and are now held in 
quasi-proprietary rights. Unavailing efforts have been made from time to 
time to control their administration ; but the Government, pledged to religious 
neutrality, is slow to move ] and the only provisions to be found in the statute 
book are those contained in the Religious Endowments Act and S. 92 of the 
Code of Civil Procedure. The Trusts Act does not touch them and the Reli- 
gious Endowments Act is a misnomer since it merely transfers to Government 
the powers previously possessed by the Board of Revenue. It merely deals 
with public religious foundations. Apart, however, from the statute law, the 
common law has laid down in terms, which admit of no equivocation, that 
religious and charitable endow^ments whatever their nature and character, are 
essentially trusts of which the manager for the time being — by whatever name 
he may be called — whether Shebait, Mahant or Dharmadhikari, is a trustee and 
that as such he has no power of alienation of the corpus which he is bound to 
maintain for the purpose for which it w^as created. Even the Mahant of a 
Muth who was at one time held to be in the nature of a proprietor has now 
been accorded a place alongside of other trustees and in no way distinguish- 
able as regards his power of administration and alienation. 


1901. Hindu endowments may be divided into public and private. The 
following graphic table presents their leading connection : — 

ENDOWMENTS. 


PUBLIC 


RELIGIOUS 

charitable 

1 

1 

(1) Idol 

1 

(1) Dharanif^alas 

(3) Shrine 

(2) SeiaiR 

(8) Temple 
(4) Hath 

(3) Hospitals 

(4) Colloges 

(5) Sadavart 

(6) Oiber objects of 


PRIVATE 


Family idol 


public utility or 
bonevolenoe. 

It will thus be seen that all charitable endowments are public. A private 
charity is not an endowment, since its benefaction is limited and does not 

G. H. C.— 84 



834 


THE HINDU CODE. 


reach the class of persons sufficiently large to be classed as public. The pnly 
instance of a private endowment is that furnished by a family endowment for 
the benefit of a private idol. Neither the public nor the court has any control 
over it. The vast majority of endowments are those designated public and of 
these, religious endowments form an important class. They are subject to uni- 
form rules stated in this chapter. Endowments which are charitable without 
being religious will probably occupy a greater prominence in the future. They 
are also governed by the same rules. They are both subject to the Cypres rule 
of construction which enables the court to give effect to them even when as 
bequests to secular uses, they would have failed. 

203. (1) F^ndowment is the dedication of property by 

endowment defined, gift or devise to religious or charitable uses. 

(2) An endowment must be certain both as to the subject 
and the object. 

(3) A dedication of property to an endowment may be 
partial or complete. 

(4) It is partial when there is merely a charge or trust 
created. 

(5) It is complete when the property is dedicated abso- 
lutely and no person has any beneficial interest therein. 

Explanation : — An endowment is distinguishable from a 
bequest in that its operation is perpetual and the object general. 

Synopsis. 


(ij Hindu texts on endowments 
(1902). 

(2) Pious gifts commended hy early 

Hl7idu Law (1903) 

(3) Essentials of a valid endowment 

(I906-I908j. 

(4) Dedication of property to religious 

or charitabte uses (1905-1907). 


(5) Subject and object to be certain 

(1908). 

(6) Dedication — partial and complete 

(1908-1910). 

(7) Absolute dedication (1911). 

(8) Gift to an idol (1912). 

(9) Endowment and bequest dis^ 

tinguished (1913). 


1902. Analogous Law. — The following are but a few out of the numerous 
texts to be found on the subject of endowments : — 


Mana:-~328. Should the king be near his eud through some incurable disease, he 
must bestow on the priests all his riches accumulated from legal fines : and having duly 
committed his kingdom to his son, let him seek death in battle, or, if there be no w^r, by 
abstaining from food, a) 

Vishnu I^et him (the king) bestow landed property upon Brahmans. 

8*2. To those upon whom he has bestowed (land) he must give a dooupsent, des- 
tined for the information of a future ruler whioh must be written upon a piece of (ootton) 
oloth, or a oopper-plate and must contain the names of his three immediate ancestors, a 
declaration of the extent of the land and an imprecation against him who should eppro- 
priste the donation to himself, and should be signed with his own seal. 


(1) MannlX-SaS. 
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88. Lot him not appropriate to himself landed property bestowed (upon Brahmans) 
by other (rulers). 

84. Let him present the Brahmans with gifts of every kind. 

Mitakshara;— Both he who accepts land and be who gives it are performers of a 
holy deed, and shall go to a region of bliss. 

16. (citing the last) Since don ition is*praised, if a sale be made it 'should be conducted 
for the transfer of immoveable property, in the form of a gift, delivering it with gold and 
water (to ratify the donation). 

Sanoha:— Wealth was conferred for the sake of defraying sacrifices. 

Though in the case of secular gifts delivery of possession is necessary to complete a gift, 
it is dispensed with when the gift is in favour of religion or charity. And though other gifts 
are void if made by a man who is affiicted with disease and the like, a gift to religion is 
irrevocable and may on death of the promisor be enforced against his son. 

Katyaykn ;-~Wbat a man has promised in health or in sickness for a religious purpose 
must be given, and if he die without giving it, his son shall doubtless be compelled to deliver 
it (4) 

1903 . The Hindu Law of gifts being applicable to wills, it follows that 
while the Smritis encouragf' unfettered gift to religion and charity, the only 
check that the clerical inculcations receive is from the inclination of the 
testator and the calls of other claimants upon his affection and liberality. But 
where no such claimants exist or the testator is susceptible to the influences 
of religion, he is known to make wholesale bequests of his estate to religious 
charity. And such bequests have been held to be even free from the rule 
against perpetuities. “ It being assumed to be a principle of Hindu Law that 
a gift can be made to an idol, which is a caput mortum and incapable of 
alienating, you cannot break in upon that principle by engrafting upon it the 
English law of perpetuities.*’ (®) 

1904 . The encouragement which charitable bequests have thus received 
both from the sacred and the secular laws have naturally prompted persons to 
make illusory bequests where while th(‘ form is religious, the intention is to 
benefit the devisee. Such illusory devises are however subject to the ordinary 
law. 

1906 . In England and in the law as enacted in S. 17 of the Transfer of 
Property Act religious trusts are classed as charitable trusts. So Lord 
Langdale, M. said: “All the cases with one exception go to support the 
proposition that a religious purpose is a charitable purpose.” (”) But as will 
be seen from the definition given in the section the two purposes tliough allied, 
are yet distinguishable and different. 

1906 . The first essential of a valid endowment is that it must dedicate some 
certain property to religious or charitable uses. This implies that the donor must 
divest himself of the ownership of the property to the extent it is transferred 
or charged for the support of the endowment. A deed which is not intended 
to be acted upon by the executant and which does not divest the owner of his 
share in the property is inoperative. When there has been no direct endow- 
ment to support the family idol or other religious or charitable object, Hindu 
usage and custom, although it would create a moral obligation, still such obliga- 
tion will not be held to have the effect of a legal obligation.!^) One test of an 


(1) Vishnu 111-81-84 ; 7 S B. E. 21, 22. 

(а) Brahm-Vaivart, cited in Mit. 1-1-32. 

(3) 3 Pig. 484. 

U)«Dig.06. ^ ^ 

(б) ». Maon. H.L. 820, 828. 381. 886, 386, 
347, 849, 860. 871 ; App 68. 

(6) Per Markby, in Aseme v. Krishna, 2 
B. L. B. (0.0.) (47); Jamshsdji v Soofiabai, 


38 B. 122 ; wow see 8. 17 Transfer of Property 
Act. 

(7) Baker v. Sutton, 1 Keen 224 (238) 
followed in Touresend v. Gorne, 3 Hare 267. 

(8) Waistyn & Co. v. Bamchand, 1% 0, JO 
P. 0. 

(9) Shamlall v. Hurosofidryt 6 W, R, 29. 
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endowment as to whether it is hona fide or nominal is to see how the founder 
himself treated the property, and how the descendants have since treated it. 

1907. There can be no endowment without dedication. (2) Where, there- 
fore, in a document there was nothing to shew that there was such a dedication 
except the use of the word “ debutter ” and the grant was made apparently for 
the personal enjoyment of the grantee, though the grantor may have contempla- 
ted that the profits of the property, after satisfying the personal wants of the 
grantee would be devoted to the service of the God whom he attended, it was 
held that such an expectation may explain the use of the word debutter ” but 
does not suffice to constitute a valid dedication to the God. The mere fact 
of the proceeds of a piece of land having been appropriated for the worship of 
an idol does not constitute it an endowed property but the fact of the assign- 
ment to the idol must be specifically proved. Tlic mere fact of its being re- 
leased by Government on the ground of its being appropriated to the service of 
an idol does not impose on it the character of a religious endowment. W 

1908. Secondly, both the subject and the object must be certain, that is 
(2) Subject Bffld object to say, it must be certain wliat is given, and to whom. 

must be certain. Instances have already been given where bequests have 

failed because either the subject or the object was vague 

and indefinite. 

1909. Dedication,— partial and complete.— While dedication is of the 

essence of an endowment it is not necessary that the 
Cl. (8) (5). dedication should be absolute or complete as regards the 

quantum of interest possessed by the owner, who may 
endow a specific sum or interest thereof, such as Ks. 500 per annum charged 
on my estate or such surplus as may remain after defraying the household 
expenses.” So where the testator by will devised all his moveable and immove- 
able property to his family idol, and after stating that he had four sons or grand- 
sons in succession, but that they should enjoy “ the surplus proceeds only” and 
the will after appointing one of the sons manager to the estate, to attend to the 
festivals and ceremonies of the idol and maintain the family, further 
directed that whatever might be the surplus after deducting the whole of the 
expenditure, the same should be added to the corpus, and in the event of a 
disagreement between tlie sons and family, the testator directed, that after 
the expenses of the family, whatever net proceeds and surplus there might be, 
should be divided annually in certain proportions among the members of the 
family, it was held that the bequest to the idol was not an absolute gift but was 
to be construed as a gift to the testator’s four sons and their offspring in the 
male line, as a joint family, so long as the family remained joint and that the 
four sons were entitled to the surplus of the property after providing for the 
performance of the ceremonies and festivals of the idol and the provisions in 
the will for maintenance. In other words, this was a secular bequest in the 
guise of a religious endowment but in which the religious motive was not 
illusory. As Turner, L. J., said : According to the true construction of 
the will the property granted to the idol is effectually granted for the 


(1) Oanga v. Brimlahun, 8 W. R. 14*2. 

(2) Watson & Qo, v. liamchand, 18 0. 10 
(18) P. C. 

(d)*' 8 ha 7 nacharan v. Abhiram, 3 C. L. J. 
806 following Ram Kami v. Narayciffh 2 C. 
L J. 6i6 (662). 


(4) Narainv. Roodur, 2 ’Hay 4S0; Ram 
Pershod v Sreechwree, 18 W. R. 890. 

(6) Nimaye v. Jogendro^ 21 W. R. 866. 
{f>)8miatunv Juggut8oondreefQyL, I. A. 
66 (87, 88) 
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benefit of the testator’s four sons and their offspring in the male line as a joint 
family, subject to the performance of acts, business, ceremonies and festivals 
and to the provision for maintenance in the will contained and that the surplus 
income, after answering the performance of such provisions, is in like manner 
well and effectually given for the benefit of the four sons and their offspring in 
the male line in the joint family.” (t) This case was followed in another case in 
which the court had to decide upon the following facts. The plaintiff sued for 
partition alleging the property was joint, but that out of the profits certain 
expenses for the worship of God and performance and celebration of certain reli- 
gious festivals and ceremonies were incurred, all of which were alleged to be 
patrimonial, the balance being divided amongst the co-sharers. The defence was 
that the whoh^ of the Ijmalee land was the property of the idol. It was held 
that since there was no dedication of the property to tlie idol by its transfer 
from the family in its favour, the land was partible but subject to a 
trust in favour of the idol. (2) 

1910. The converse case was that of the ti'slatrix who left by will 
to her sons lands belonging to her, to support the daily worship of an idol, 
and defray the expenses of certain other religious ceremonies with a provi- 
sion that in the event of there being a surplus after these uses had been satis- 
fied out of the revenue of the said lands, such surplus should be 
applied to the support of the family. It was held that this provision amounted 
to a bequest of the surplus to the mi'mbers of the joint family for their owui use 
and benefit, and that each of the sons of tht^ testatrix took a share in thc^ pro- 
perty which after satisfying the religious and ceremonial trusts might be 
considerable and could not be prosunu*d to l)c valueless. In so holding Sir 
Barnes Peacock said : ‘ It caniK^t be said tliat the property waxs w'holly 
dehutter. They consider that it created a charge upon the prop('rty for the 
expenses of the daily worsliip of the idol as it w’as perfornu d at the death of 
the testatrix.”^^) Referring to these cases, the Privy Council said : There 
is no doubt tliat an idol may be regarded as a judicial person capable as such 
of holding property though it is only in an ideal sense thtit property is 
so held. And probably this is tlie true legal view when the dt»dication is 
of the completest kind known to the law. l-3ut there may be religious dedica- 
tions of a less complete character. The cases of So?ialnu Bysacli v. 
soondrve Do}<sce and Duit v. Doorga Churn Chattcrjcc are 

instances of less complete dedications, in wliich notwithstanding a religious 
dedication property descends (and descends beneficially) to heirs subject to a 
trust or charge for the purposes of religion. Their Lordships desire to speak 
with caution but it seems possible that there may be another class of cases 
of partial or qualified dedication not quite so simple as tliose to whicli 
reference has been made.” W Then their Lordships confessed that if 
they had to determine the natur<' of the dedication in the case before them, 
they would have felt great difficulty in doing so. This question their Lord- 
ships had not to consider for the purpose of the case. But the question 
raised was whether the land in suit was dehutter so granted by Govern- 
ment to the plaintiff’s predecessor and so described in the settlement 
pattas of 1868 and 1877, referring to which their Lordships observed : On the 
one hand the use of the term ‘Sebait* in the settlement pattas of 1868 and 1877 

(1/ Smatun v. Juggustsoondree, 8 M.I.A. 66 following Somtun v. Juggutsoondree^ 8 M. I. 
(87, 88). A. 66. % 

(9) Bam Coomo/r v. Jog&nder, 4 C, 66 follow- (4) 68 M. I. A. 66. 

in% SofiatuH v. Jttggutsoo^idree, 8 M I. A. 66 (6) 5 C. 438 P. C. 

(6) Jagadindra v. Hemanta, 82 C. 129 

(8) AshUtosh V. Doorga, 6 C. 488 (448) (140, 141) P. C. 
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and in the plaint in this suit, points rather to a dedication of the completest 
character. On the other hand the provisions in tliose pattas which impose 
liability upon the grantees to tlie whole extent of their own property and not 
merely to the extent of what they might hold as Shebaits suggest a different’ 
conclusion. And so does the clause in the patt a of 1868 empowering Govern- 
ment to determine the term on death.” W Their Lordships then assumed, for 
the, purpose of tlieir argument, the religious dedication to have been of the 
strictest character. 


Absolute dedication. 


1911. On the other side of the line fall cases such 
as the following : — 


The family dwelling house belonged to a lady who executed a deed of 
gift purporting to give it to an idol. By this deed she appointed her sons 
managers of the trust and provided that they should live in the house; that 
they should not be able to partition or sell any part of the endowed property 
and that the surplus profits after providing for the Government revenue, ex- 
penses of establishment and worship and salary of the manager, for the time 
being, should be expended in the purchase of adjacent lands in the name of the 
idol for the accommodation of the families of the managers and in the erection 
of a new building thereon. Wilson, J., held this to constitute an absolute gift 
to the idol “ but that subject to a trust for worship there was a gift for the 
benefit of the members of her family mentioned in the deed, . . The deed 

in terms gives the house to tlie idol and appoints the four surviving sons 
managers. The house is to be the perpetual habitation of the idol. ” 

1912. Under the Hindu Law an idol as symliolical of certain religious 
purposes is capable of being endowed or vested witli the property. But it is not 
an essential condition of a valid endowment that it should take the form of an 
express gift to an idol. All that is necessary is that tbe religious purposes or 
objects of the testator should be clearly specified and that the property intended 
for the endowment should be set apart for or dedicated to these purposes. 

In 1544 a village was granted to the head of a Gossavi Mvth to be enjoyed from 
generation to generation and the deed of grant provided that the grantee was 
“to improve the maintain the charity and be happy.” The office of the 

head of miitli was hereditary in the grantee’s family. In 1866 an inam title- 
deed was issued to the then head of the mutJi whereby the village was 
confirmed to him and his successors tax free to be held without inter- 
ference so long as the conditions of tlie grant are duly fulfilled. It was 
found, regard being had to usage, lliat the trusts of the institution were 
the upkeep of the wvth, the feeding of pilgrims, the performance of 
worship, the maintenance of water-shed and the support of the descend- 
ants of the grantee. From before 1840 it had been usual for the head 
of the w /if/7 for the time being to make grants to his brothers or younger 
sons for their maintenance. In 1842 the father of the present plaintiff being 
the head of the muth granted certain lands of the village above referred to 
to his younger brother, the deed of grant being in terms absolute. The grantee 
died about 30 years before the suit and the lands in question came into posses- 
sion of the widow and a mortgagee from her respectively. In 1863 the 
plaintiff’s father placed certain other lands in possession of defendant 3 who 
paid rent therefor and received pattas for some years from the plaintiff, who 
sued for possession when defendant 3 pleaded a right of pt^rmanent occupancy. 


(1) 16., p. 141 

(2) Bajmider v. Shamchundy 6 0. 106 (117, 
118). 


(8) Per Sale, J. in BkuggohiUty v. Ooofoo, 
26 0. 112 (127) overruled on a di^rent point 
m Bhupaii v. Bamlal, 87 C. 128 F.B. 
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The court however ejected him holding that the village was granted as an 
endowment for the math and charities connected witli it and that what might 
remain after due execution of those trusts was intended to to be applied to the 
maintenance of the grantee or his descendants. An absolute grant could not 
be made and the grant was good to that extent only. 

1913. Endowment and bequest distinguished : A charitable endowment 
must be distinguished from a cliaritable bequest in that it 
is perpetual and the object benefited more general. One 
is a public charity, the other a private charity. To a 
certain extent they are both subject to the same liberal rule of construction, it 
being held that where the object is charitable, a bequest should not fail for 
uncertainty. So a direction to the executors to set apart a specific sum for 
distribution among the testator’s “ poor relations, dependants and servants ’’ 
was held to be a valid charitable bequest, the court construing the word 
** poor ” to apply to all beneficiaries. 


204-. (1) A relij^ious endowment is one which has for its 

object the establishment, maintenance or wor* 

Religioas and charit- , : ^ i i • i 

able Endowments ship, of an iclol or deity, or any object or pur- 

defined. subservient to relij^ion. 


(2) A charitable endowment is one whicli has for its object 
the benefit of the public or of mankind. 

(3) No endowment is valid except when made in accord- 
ance with the following rules stated in this chapter. 


( 1 ) 


Synopsis. 

( 2 ' 

Objects of endoivments (1914). ^ 


History of Hindu endowments 
(1915;. 


1914. Analogous Law. — The following definition of charitable purpose 
occurs in the Charitable Endowments Act. 

S. 2. In this Act ‘'charitable purpose’’ includes relief of the poor, educa- 
tion, medical relief and the advancement of any other 
Dertniiloii. object of general public utility, but does not include a 

purpose which relates exclusively to religious teaching of worship. 

S. 17 of the Transfer of Property Act also alludes to religious 
and charitable endowments as being for “ the benefit of the public in the 
advancement of religion, knowledge, commerce, health, safety or any other 
object beneficial to mankind.” There is a clear distinction between religious 
and charitable endowments — tl^e one proceeds from a motive of piety, the 
other from benevolence. But in practice the two are at times combined — 
as where an endowment is made for the establishment of a temple and distri- 
bution of alms to the poor. But an endowment may be chariteible without 
being religious. Such is an endowment to found a professorship a Univer- 
sity or support a Serai, Dharamsala or a hospital. <^1 


(1) Bc^Manoma v, Saravantabagi, IS M. table should be so within the meaning 
266 (276), of the term in English law 

(21 Manorama v. Kalichoran, 81 C. 166 (8) Aot VI of 1890. 

(1*<1) following A'O V. Duk$ of Nofthumbet’ (4) Tagore v. Tagore, OB L. R 877 P. C. 

land, 7 Oh. D. 746. In Elkms v. CuUan, 18 N. (6) Mancrama v. Kalichnran, 31 C. 166. 

L. R. 61 in construing the will of a Chris- (6) Fanindra v. Administrator^GeneraL 

Ilian the court held that the word ** phari- 6 G. W« N 821, 
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4915. Gifts for religious and charitable uses have been the first to be 
favoured in all countries overridden by priestly influences. 
History of Hindu In medieval Europe practically everything a man possess- 
Endowments. ed was left to the Cliurch. And similar abuses had crept 

into England till they brought into existence the statute 
passed in 1547 restraining bequests to superstitious uses which ordained that if 
any real or personal property' whatever shall have been or shall be, since 
assigned, limited, or appointed to have continuance for ever, or for a time only, 
towards or for the finding or maintenance of a stipendary priest, or for the 
maintenance of an anniversary or obit, or chapel, or other like intent, 
these and such like gifts and dispositions as these, are to be accounted within 
the superstitious uses intended to be suppressed by the Act. Establishments 
or foundations for securing prayers for the souls of the dead were to be 
deemed superstitious within the statute. (2) Other beciuests to superstitious uses 
not mentioned by the Act are deemed void by the general policy of the law-as 
a devise for the good of the soul of the devisor. (S) The statute provides that be- 
quests made void by it shall vest in the crown beneficially though if it is for 
charitable purposes the crown may order to what cliaritable purpose it shall be 
disposed. This statute was amended and re-enacted from time to time and 
it was consolidated and re-enacted as the Mortmain and Charitable Uses Act 
1888. (6) 

1916. In India the statute prohibiting the gift or devise of property to 
superstitious uses was never in force, and there is no other law to restrain the 
priestly inculcations to make pious and charitable bequests in the name of 
religion. 

^"eiigiouB^ endow* SOS- (D A rcligious endowment may 
went be public or private. 

(2) A public religious endowment is dedication of property 
for the use or benefit of the public. 

(3) A private religious endowment is dedication of 
property for the worship of a family God in which the public 
are not interested. 


Synopsis. 

(1) Public and private endowments (2) Differences between them (1917). 
(I 917 ). I3) Test of public endowment {l9 IS), 

1917. Analogous Law.— It has already been stated that a charitable 
endowment must be public but a religious endowment may be either public or 
private provided that if it is private, it must not be personal to the donor, but 
must at least be one in which the donor’s farnily is interested. Otherwise there is 
nothing to discriminate between this and a benanii transaction and such 
endowments if permitted, would lead to fraud and confusion of titles. This has 

(1) 1. Edw. VI-C-1#. (4) R. V. Lady Portington, 1 Salk. 163 

(2) * Attomey.Oenerol v. Fishmonger's Co., (6) 1736 Mortmain dot (9. Oeo II-O-SB) . 

2 Boav. 161, (6) 63 and 64 Viet. C 16 (1890), 

(3) B. V. Lady Portington, I Salk 162. 
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been laid down in several cases. Of course it is quite open to a person to set 
up his own Thahur and endow it with property but so long as he does 
not divest himself of property for the benefit of his proprietary Thakur there is 
no dedication but if there be a dedication by the appointment of trustees 
or otherwise, the endowment would be valid, whatever suspicion may attach to 
it on the ground that it might be a colourable devise to evade the law relating 
to the devolution of property in accordance with the ordinary law. (2) Where 
for instance the testator bequeathed certain property to his mother who was to 
have managed it on behalf of the idol to whom the property was dedicated 
but the testator had added, “ The right and power of gift are yours ) I and 
my heirs shall have no liberty, claim or right ' it was held that the property 
vested in the donee and that therefore there was no absolute dedication of the 
property which was a pre-requisite of an endowment. “ A public endow- 
ment for religious uses is one which distributes its benefits to all men 
of all classes professing a defined form of ndigion ; a similar endow- 
ment for pious and charitable purposes would include all members of the 
community who chose to avail themselves of the means afforded them by the 
appropriation. Every one would have an equal right to participate, and that 
at all times and at all seasons.” The difference between a public and a 
private endowment is one of df*gree. But the difference between the two when 
they constitute a religious endowment is material, since the public are 
interested in and possess a right in the one which they have not in the other. 


1918. Public endowments. — Where the nature of the trust cannot be 
ascertained from the deed of endowment, its character has to be ascertained 
from extrinsic evidence as to the founder’s intention and how it was regarded 
by the founder or his family and the public, if any, interested in it. Two facts 
are in this case material, how was it regarded by the founder and his heirs 
and how was it regarded by the public. If for instance there is anything to 
show that the founder intended to benefit the public as that it was open to 
them, and that the customary religious festivals had been celebrated there in 
a public manner, the court may treat the trust as public, The fact that a 
temple is open for public worship, that the rites and ceremonies are such as 
are observed in public temples and that numerous inam lands have been 
granted to the temple constitute strong evidence of its public character. To 
be public, it is not necessary that the institution should be open to the public 
at large* All that is necessary is that it should benefit a caste, a section of a 
caste, a class or a body of men sufficiently general to be called public. 


(1) An endowment may be created by an oral dedi- 
„ , . ^ cation by a person divestinj^ himself of specific 

Form of endowment. . r ^ i - ■ i m li 

property lor relif'ioiis or charitable uses. 


(2) But where an endowment is created by a will subject 
to the Hindu Wills Act such will must be in writinj* and attested 
as therein provided. 


(1) Mahaiab Chand v. Tej Chandra, 0 B. 
S.B. 814; 71. D. (0.3.) 671; Braja Sundari v. 
Lachmi, 3 B.L B. 165 affirmed O.A. 15 B.L. 
B. 176 F. N, P. 0. 

(3) BhUMobutty v Qooroo^ 36 G. 113; 
BHiod4 V. 8ita Bam, 6 A. L. J. 444 ; 1 I. 0. 
686; Dfigbijai v. Mahant, 80 C. 281. 

G. Ho C,— 85 


(8) Hara v. BanafUa, 9 C.W.N. 164. 

(4) DebruSY, Abdoor Tkihman , 38 W.R. 453 
(464). 

(5) LaksJmi v. Murasi, 6 O.L J, 97 ; 46 I. 

C. 231. ^ 

(6) Jafar v. Ibrahim, 24 M, 248 ; Muthia 
V, Urianmn, 4 M. L. W. 228 ; 84 I. C. 661. 
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Explanation (l) — No express w ords are necessary to create 
an endowment, 

Explanation (2) — A trust is not necessary to create an en- 
dowment; all that is necessary is a complete dedication. 

Synopsis. 

(1) Form of endowment (1919) (5) Mode of subsequent dealing with 

(2) Oral endowment valid (1920). property immaterial if dedica- 

(3) Express ivords not necessary tibn established (1924- 1925). 

(1921). (6) Beyistration when necessary 

(4) Creation of trust unnecessary (1926). 

(1923). 

1919. Analogous Law. — A religious and charitable endowment may be 
created by gift or devise. Where it is created by gift, it is not subject to the 
provisions of S. 123 of the Transfer of Property Act. And as the Trusts Act 
does not apply to such endowments, it need not be in writing registered as 
therein provided, Even the creation of a trust is not necessary. As West, J., 
said : ‘‘A Hindu who wishes to benefit a religious or charitable institution may, 
according to his law, express his purpose and endow it, and the ruler will give 
effect to the charity, or at least protect it so far, at any rate, as it is consistent 
with his own Dharm or conceptions of morality. A trust is not required for 
this purpose ; the necessity of a trust in such a case is indeed a peculiarity and 
a modern peculiarity of the English law% In early times a gift placed, as it was 
expressed, “ on the altar of God” sufficed to convey to the Church the lands 
thus dedicated. Under the Roman law of pre-Christian ages such dedications 
were allowed only to specified national deities. After Christianity had become 
the religion of the Empire, dedications to particular churches or for the founda- 
tion of churches and of religious and charitable institutions were much en- 
couraged.” They have been also encouraged by the Hindu Smritikars, 

1920. There being no legal prohibition against the creation of an oral 
endowment, all that is necessary being dedication, an endowment may be 
created by word of mouth (^) or in writing at tlie discretion of the founder. But 
if it is created by a non-testamentary writing, then it must be registered in 
accordance with the provisions of S. 17 of the Registration Act. 

1921. Again where the endowment is created by a will subject to the 

.g. provisions of the Hindu Wills Act, then it must be in 

writing and attested as required in S. 50 of the Succession 
Act which does not exempt endowments from its operation. 

1922. Express words unnecessary. — Since law prescribes no form of 

Bxpl. 1 . dedication it follows tliat no words are necessary to 

constitute a dedication. “ All that is necessary is that 
the religious purposes or objects of the testator should be clearly specified, and 
that the property intended for the endowment should be set apart for or dedicat- 
ed to those purposes. ” W In another case the testator bequeathed his house 

(1) S. 1, Trusts Act (ll of 1882). Pallaya v. Bamadhainalalu\y 18 M. L. J. 864; 

(2) 16. B. 5. Bamalinga v. Sivachidambar, 9 M. L. W. 224; 

(8) Manohar v Lahhmvram, 12 B. 247 49 1. 0, 742. 

(268, J64); Bhuggohutty v. Gooroo^ 26 C. 112 (5). S. 2, Hindu Wills Act (XXI of 1870). 

(127); Prafulla v. Jogendranaih, 9 C. W. N. (6) Per Sale, J., in Bhuggohutty v. Qocroo, 

628 (584). 25 0. 112 (127); Pro/ulla v. Jogondra, 9 O.W. 

(4) Muddun Lai v, Kmysl, 8 W, R 42; R 528. 
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to his daughter for her life and after sundry bequests empowered his executors 
to sell the residue of the landed property and make over the proceeds to the 
University of Calcutta. No express words were to be found in the will as to 
what would become of the house on determination of the daughter’s life-estate ; 
but the court held it to fall into- the residue which was bequeathed to the 
University and as such directed the executors to sell it and make over the 
proceeds with that of the residue of the other estate to the University. (^) 

1928. Trost unnecessary , — Under English law no endowment is possi- 
ble without the creation of a trust but it is held unneces- 
Expl. (2). sary for the creation of a Hindu endowment. But though 

this is the law it is seldom that an endowment is created 
without the creation of a trust. Suppose for instance, a person were to declare, 
“ I dedicate my village B to the god C.” How is the purpose of his dedication 
to be fulfilled ? The god C is a judicial person and cannot take B and unless 
there is somebody to accept and administer the gift on behalf of C, how are 
the founder’s wishes to be fulfilled. It may be that A administers the fund 
himself and there is nothing to prevent him from doing so. In that case he 
becomes the trustee of the fund and his subsequent acts and conduct will show 
whether he had really divested himself of his property B or had merely used it 
as a shield for some ulterior purpose. Where therefore, his hona tides are chal- 
lenged, say by a creditor who attaches B, the burden is heavy on A to show 
that he had dedicated it to 0. As the Privy Council observed.” “Very strong 
and clear evidence of such an endowment ought to exist.’’ The mere fact 
that the rents and profits of the property have been for some years 
applied for the worship of the idol may be inconclusive, unless separate 
accounts are shown to have been kept and the income of the endow'ed property 
treated as distinct from the family income showing “that property has been 
inalienably conferred upon an idol to sustain its worship.” 1^) 

1924. The fact that certain property Nvas purchased in the name of his 
own idol is equally inconclusive. As the Privy Council said • “The question is 
whether there is any evidence of an endowment properly so called. Now what 
is the evidence of an endowment ? This was clearly not an endowment for the 
benefit of the public. The idol was not set up for the benefit of the public wor- 
ship, There are no priests appointed, no Brahmans who have any legal interest 
whatever in the fund. It is not like a temple endowed for the support 
of performing religious service for the benefit of any Hindu wdio might 
please to go there. It is simply an idol set up by the Maharaja apparent- 
ly in his own house, and for what purpose? Why, for his own worship. We 
constantly have suits claiming certain turns of w^orship ; but here there is no 
turn or right of worship established. There is nothing stated in any way to 
show that the Maharaja intended that the idol should be kept up for the benefit 
of his heirs in perpetuity and before it can be established that lands have been 
endowed in perpetuity so that they can never be sold and must be tied up in 
perpetuity, some clear evidence of an endowment must be given. What are the 
objects of the endowment? None of the essentials of an endowment are stated. 
The Maharaja appears to have purchased the property in the name of the idol, 
and that is all. Then he deals with the funds of the idol, as if it w^ere his own 

(ly Manorarufty, Kali Char atit 0.166 {^) Doorganaih v , Ilamchttiuler , 2 0. 8il 

(169). (84^) P. 0. 

(2) Door^amth v. Bamchunderj 2 C. 841 P. (4) Doorgamih v.* Bcmchnudir, 2 C. 

C,\ Bamcoomar y. JagMgtt 4 C 56; Watsofi d (849) P. 0.; Dharma Va^ v. Gcsta* 8 1. C? (C) 
Qo^ V. Bdiinchufidt 10, C, 10 P. o. 894. 
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property. TJiere is no evidence at all of any of the essentials of an endowment 
in favour of the idol.” (l) But while the founder of a private idol has an uphill 
task to establish his dedication, the task though difficult is not impossible. 
Where for instance the fact of the dedication was supported by an ancient 
document added to which there was the evidence of appropriation of profits for 
the support of the idol, the Privy Council said: ‘‘The mere fact of the proceeds 
of any land being used for the support of an idol may not be proof that those 
lands formed an endowment for the purpose (2) but it is a fact that may well be 
taken into consideration when, as in this case tlie intention of the founder has 
to be gathered from an ancient document expressed, to say the least, in ambi- 
guous language contcniporanco ewpositio est ijpiima. ’ (^) 

1928. When once an endowment is established the mere fact that there 
had been sales and mortgages of the propeity by some members, of partition 
of it amongst the shebaits (^) or that the conditions of the trust have not been 
performed does not alter its character, though properties dedicated to a family 
idol may be converted into secular property by the consensus of the family. As 
the Privy Council observed, “Where the tempJe is a public temple the dedica- 
tion may be such that the family itself could not put an end to it ; but in the 
case of a family idol, the consensus of the whole family might give the estate 
another direction.” Consequently in the case of such endowment the fact 
that a certain property was at onetime (hbutfer tRises no presumption of its 
continuance which must be proved by the manner it has been held and enjoyed 
and its income appropriated. 

1926. Registration when necessary.— This section only deals with the 
creation of an endowment, but not with the endowment of an existing founda- 
tion. If, for instance, a pe^rson wishes to endow a temple, mtdJt or an idol his 
endowment must take tlie form of a gift either to the trustees or to the idol. 
In the first case the gift would, it is said, be subject to S. 123 of the Transfer 
of Property Act, though not if tlie gift is made directly to the idol, 

1927. In this case strictly sneaking tliere is no gift, since there can be 
no acceptance by the idol. All that the giver can do is to dedicate the property 
for its acceptance. 

207 . Any property which .i person can dispose of by 
Subject of endow- will nitiy foi in the subject of an endow* 

ment. mcnt. 


Synopsis. 

(1) Subject of en^oivment (1928). (2) Intangible property {1^29). 


(1) Brojosoondery v. Lachmee, 20 W.R. 96 
(96) P.C affirxniDg 0. A. 11 W. B. 13 

(2) Muddun Lai v. Komah 8 W.R. 12 (13) 
olted in Abhiram v. Shyama Charan, 86 C. 
1008 (1012) P. C. 

(8) Ahkiram v. Shyama Charany 36 0. 1003 
(1012) P. 0. 

(4) Bharma v. Gosiny 16 C.W N. 29; 8 I.C. 
894. 

(I) Bhabataran y. Bahari, 10 I. C. 899. 

(6) Kaslmshuree v. Krishnakamime, 2 
Hay 657 ; Madhab v. Sarai Kumari, 6. I.C. 


(C) 26. 

(7) Doorganath v. Eamchundirt 2 0. 841 
(847) P.C., Abhiram v. Shyama CharoHt 86 
0. 1008 P.C ; Dharma Das v. Qostay 16 O.W. 
C W^^9 ^ Cfctindn v. Debhidrat 12 

(8) Gobinda^v, Debendray 12 C.W.N. 98. 

(9) Bamalinga v. Shivachidambaray 9 M. 
L. W. 224 ; 49 I. C. 742. 

(10) Bhuyoii V. liamlaly 87 0. 128(140,168); 
Bamalmga v. Sivachidambaray 9 M. L. W . 
224; 49 1. C. 742. 
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1928. Analogous Law. — Since an endowment is tlie gift of one’s property 
to the service of God or of men in whom resides the spirit of God, a property 
which a person is competent to dispose of by gift or will, he is equally compe- 
tent to dispose of in charity, 

1929. A mere easement may however be dedicated, though it cannot be 
transferred. The deceased had built a ghat as the last resting place of persons 
on the point of death where tlie rites of antarjali for last rite of water) was 
performed. It was held that as the deceased had appointed no shebait he did 
not intend to part with the ownership of the ghat but that nevertheless there 
was the dedication of an easement in favour of the Hindu community. 

Operation of endow- 1208* An endowment takes effect from 

the moment of dedication. 

Synopsis. 

(1) Operation of endoioment (1930). (2) Question of intention (1930). 

1930. Analogous Law. — An endowment may be created to take effect 
from any time in pnesenii, as from the execution of the deed of endowment, 
in f utuTO as on the death of the testator \ or at any time on determination of 
one or more life estates, In each case it is a cpu'slion of intention. And since 
endowments are free even from the rule against perpetuity, there is practically 
no legal impediment to their creation, . So where the testator bequeathed his 
house to his daughter for her libs the residue to be sold by his executors and 
the proceeds made ovit to Univi'rsily of Calcutta. No t‘xpress provision \vas 
to be found in tlie will as to what would happen to tlu* house in question on 
determination of the diughter’s life-estate. Jt was lield that the reversion in 
the house expectant on the d<‘termination of tlie daughters life-interest passed 
under the specific residuary devise in favour of tin* Uni\ersity of Calcutta. 

20 ©. In the absence of any thing appearing to the con- 
Vntiiig of the en- ti'ary the beneficial interest in dedicated pro- 
dowment. perty Vests in the religious or charitable ob- 

ject, while the trustee or man iger is entitled to its possession 
and management. 

(2) Debutter property is property dedicated to a god or 
gods. The trustee or manager of such property is called a 
Sarbarakar, Shebait ^ DJiann Karta or Mahant, 

Synopsis. 

(1) Ve&Ung of the endowment (3) Position of shebait or manager 

(2) Gift to idol or muth {1931). (1932). 

1981. Analogous Law. — There is no uniform rule governing religious 
and charitable endowments. The endower may make a direct bequest to the 
object of his bounty without the intervention of trustees ; or he may transfer the 
property in trust. But whatever the nature of the bequest, ownership in the 


(1) Jttggamoni v. Nilmoni, s 0. 75, (8) Monoraina v. Kali Clwran, 81 C. 166 

(3) amnd V. Oomti, 80 A 268 (289). (160). 
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property so bequeathed vests in the idol, muth, temple or other object of his 
bounty, while the manager possesses the right of possession and management. 

Debutter property is property dedicated to a god or gods. W 

An idol a muth (3) or a temple is a juridical person and can hold pro- 
perty. But it is like the Church a person in perpetual minority and requires 
someone to manage its estate. 

1932. Such manager is variously called Sarbarakar, Shebait, or Mahant^ 

but his legal character is identical. He is the trustee of the fund, and 

his rights and liabilities are those of a trustee. He may appoint a Pujari 

or servant to perform the services for the idol. The destruction of 
an image does not destroy the endowment since the endowment is 
not to the idol but to the God of wliich it is a visible symbol. So the 

Privy Council said : “ The Taluq itself, with which these Jamas were con- 

nected by tenure, was dedicated to the religious services of the idol. The 
rents constituted therefore, in legal contemplation, its property. The Shcbait 
had not the legal property but only the title of manager of a religious endow- 
ment .” In another case they said*# “There is no doubt that an idol may 
be regarded as a juridical person capable of holding property, though it is only 
in an ideal sense that property is so held. And probably this is the true legal 
view when the dedication is of the completest kind known to the law. But 
there may be religious dedications of a less complete character. The cases of 
Sonatun Bysack V. Juggutsoondrce DoHsee ixnd Ash iUosh Dutt v. Doorga 
Churn Chatterjee (81 are instances of less complete dedications in which not- 
withstanding a religious dedication, property descends (and descends benefi- 
cially) to heirs, subject to a trust or charge for the purpose of religion. Their 
Lordships desire to speak with caution but it seems possible that there may be 
other cases of partial or qualified dedications, not quite so simple as those to 
which reference has been made. ** 

1933. The presumption stated in clause 1 however applies “in the 
absence of anything appearing to the contrary.” This must depend upon the 
terms and condition of the dedication and where these cannot be ascertained 
by usage. (1®) 

21 0- An endowment may be created in favour of an 
Endowment in favour idol, muth or other objcct; not in existence 
of non-existing object, the death of the testator, 

1934. Analogous Law.— This is an exception to the ordinary Hindu Law 
which requires that a gift to be valid must be in favour of a sentient being in 
existence at the moment the gift takes effect. Hence where a gift is made by a 
will which takes effect on the death of the testator, under Hindu Law, unaffected 

(1) Shyama Charan v. Ahhiram, 83 C. (6) Puma v. Qopal, 8 0. L. J. 889. 

611. (8) Shibessofiree v. Motlvooranath, 18 M.I, 

(2) Shihe&^finree v. Mothooranatht 18 M. A. 270 (278). 

I, A. 270 (278): Jagadmdra v. Hemmta, 82 (7) 8 M I. A. 66. 

0. 129; Mhi Y. Basdeo, 8 A.L J. 817 P.B.jH (8) 6 0. 438 P. 0. 

I.O. 47 ; contr* Baghunathji v. Shah Lai, 19 (9) Jagadindra v. Bemania, 32 0. 12P 

A. 886. (141) P. C. 

(8) Babaji v. Laxtnan Das, 28 B. 215 (lO) Kailasam y. Natataj 0 , 8^ Mt286F* 

(223) f B. 

(4) Indurj V. Chundemm, 16 W. R. 99. 
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by the Hindu Disposition of Property Act, the donee must be then in existence. 
Otherwise the gift shall fail. But religious and charitable endowments being 
favoured by the sacred law are an exception to the rule. The contrary was 
laid down in some cases in which it was held that the principle of Hindu Law 
which invalidates a gift other than to a sentient being capable of accepting 
it, applied equally to a bequest to trustees for the establishment of an image 
and the worship of a Hindu deity and nmde such bequest void. (‘^) But these 
cases have been overruled and the law stated as in this section* 

211 * An endowment is illusory and void if it is a device 
iiimory and void to preserve the estate to the family of the 
endowment. endower, or defraud, defeat or delay his other 

claimants or creditors. 

Ilhistratiom. 

(а) A being indebted dedicates his property to his family god. retaining all control. 
Tbe endowment is void. 

(б) A endows a god to spite his son. The endowment is void. 

Synopsis. 

(1) Illusory and void endowments (3) Fraud on creditors (1938). 

(1935). (4j Substantial bequest to charity 

(2) Evasion of law (1936)* necessary (1939). 

1988. Analogous Law. — From the fact that a religious endowment is 
not subject to the rule against accumulations and i)erpetuities nor was it at one 
time subject to the ordinary rule of Hindu Law that the donee must be in exist- 
ence at the death of the testator, testators often resorted to this device for the 
purpose of evading those laws, added to which an endowment offered a 
tempting bait to deceive creditors. At one time such pseudo endowments 
were quite common being truly resorted to for the purpose of withdrawing 
property alike from the grasp of the oppressor or from the disintegrating 
action of the ordinary rules affecting it. W And the fact that an endowment 
might be validly made in favour of one’s private tutelary god without the 
intervention of trustees or the lequirement of an instrument or other mode of 
publicity, fascilitated the use of the god as a he^iamidar to shuffle out of the 
creditor s reach property which the debtor could not otherwise shield from their 
grasp. The crucial test in such cases is of course the intention and the 
only evidence of intention afforded is that to be found in the act and conduct 
of the endower. As observed, “ In dealing with the question whether an 
endowment is real or nominal only, the manner in which the dedicated pro- 
perty is held and enjoyed is the most important point for consideration. Now, 
in the present case, there is no reliable and sufficient evidence to show 
how during the few months for which the donor lived after the dedication, the 
income of the properties in dispute was spent, nor is there any such evidence 
in respect of any period subsequent to his death. It is true there is some 
vague oral evidence that Rani Anandamoyi all along performed the worship of 
the idol but the idol being a family idol, she would perform its worsliip> 
as every Hindu does, whether tliere is any endowment in favour of the idol or 

(X) BhupaiM V. Bam LalU 87 C. 128 P.B. (2) Upendra v. ffemchmdra, 26 0. 406; Brejo 
oYgrtuling Upendra v. Memehundra, 26 0. Moyee v. Troylukho, 29 0. 260; Nogendra v. 
406; Brejomoyee v. TroylukhOf 29, 0. 260; Benoy^ 80 0. 621, 

Nogmdra v. Benoy, 80 0. 621; Makar Singk v (8) Phillips and Trevelyan^s Hindu Wills 
HetSingkt 82 A. 387; Chatarhhauj v. Cha- (2nd Ed.), pp* 86, 87. 
iatjiU 88 A. 258. 
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not. (^) The question in such cases is what outward indicia are there available 
to prove the reality of the transaction. 

1936. The fact that separate accounts were maintained of the rents and 
profits collected and applied for the worship of the idol is material’ but not con- 
clusive(2) since such accounts might be maintained by any unscrupulous person 
but where they were so maintained for a period going over half a century it will 
be strong corroborative evidence of a dedication(^) as the fact that the dedicator 
had been appropiiiating its income (^) or that the property had been the subject 
of a partition would be evidence against it. The mere fact that an idol has 
been maintained out of the income of a property is no proof of dedication, since 
such contributions might be voluntary and liable to discontinuance at any 
time. In order to prove an endowment it must be established that an abso- 
lute grant was in the first place made with the intention that the profits should 
b 3 applied for the service of an idol, that the profits have since been so applied, 
and that members of the family of the founder have not treated the property as 
one the profits of which were mainly intended to be applied for their benefit,(7) 

1937. Ther(^ may be a dedication and yet only a partial dedication as 
where it is burdened with a charge in respect of a charity in which case the 
beneficial interest is liable to seizure in execution of a decree. (8) Here again a 
distinction must be made between the bequest of property subject to a certain 
charge and a bequest of property subject to certain duties. To constitute a 
valid dedication it is not necessary that any specific property should be set apart. 
A share of the income derivable from the family properties may be dedicated. 
The family properties will then become subject to a charge for that amount 
and whoever takes the family properties by alienation or partition will take 
them subject to that charge. Whether the amount has been set apart by the 
family is a question of fact to be decided on the evidence adduced in each 
case.^^^1 Where the testator dedicated his house to the God Shiv and directed 
that the income from certain promissory notes worth Rs. 10,000 should be 
appropriated for his worship, the fact that he had also empowered his executor 
to live in the house did not make the bequest colourable. (H) 

1938. The question whether the endowment is real or illusory depends up- 
on whether it is a substantial bequest to charity or to the testator’s family. 

‘‘ To determine whether any particular case answers the test, all the circum- 
stances existing at the date of the d^ed must be taken into consideration, such as 
the financial position of the grantor, the amount of the property^ the nature and 
needs of the charity, their probable or possible expansion, the priority of their 
claim upon the extinct fund and such like.” (18) Wiiere therefore the grantor 
created a trust of his properly for the performance of the customary Fateha 


(1) liamchandra v. Banjit, 27 C. 242. 

(2) Doorganath v. Chunder Sen, 2 0. 341 
P. 0.; Abhiram v. Shyama Charan, 36 C. 530 
P C.i Bamchandra v. Banht, 27 C. 242. 

(3) Muddun Lai v. Komul Bibee, 8 W. B. 
42; Badka v. Judoomonee, 23 W. R. 869 P. 0. 

(4) Sookheemoney v. Mohendro, 4 B. L. R. 
l6 P. 0, Suppammal v Collector, 12 M. 387; 
Aeiaiuddin v. Legal Bememhrancer , 15 A. 821 
(822 ». 

Kuneez v. Saheba, 8 W. B 813. 

(6) Muddun Lai v, Komul, 8W.R. 42; Bam 
Perehad v. Sreemuree, 18 W. R. 899; Shur» 
foounissa y.Kooleoom, 26 W. R. 447; Doorga- 
Hathy. Bamchunder, 20. 841 P. 0,; Abhirmn 


V, Shyama Charan, 36 0. 1008 P. 0. 

(7) Madhab v. Sarat Kumari, 16 C. W. N. 
125; 6 1.0. 26; Kulada v. Kali Da«,42 0. 686. 

(8) Dassa v. Karasimha, 86 B. 156 J 
Muthu V. Shunmoogatha, 8 M. L. T. 224 ; f 
L C. 79. 

(9) Lalchand v. Nandlal, (1912) P. L. B. 
171; 16 I. 0. 838. 

(10) Nagar v Bamappaya, 26 I. 0. 899. 

(11) Benode v. SUa Bam, 6 A. L. J. 444; 
1 I. 0. 666. 

(12) Majibumissa Abdul, 28 A. 288 
(243) P.C. 

(18) Bamanadan v. Vova, 40 M 116 (19t, 
J22)P.C, 
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and the distribution of food and clothes to the poor in the month of Ramzan 
every year, the surplus being equally divided by his sons, grandsons and their 
heirs from generation to generation, his estate yielding an annual income of 
Rs. 1,500 out of whicli Rs. 300 was spent on cliarity and Rs. 300 paid to the 
trustee as his salary leaving a balance of Rs. 900 per annum to feed the family 
and descendants of the grantors in peri)etuity, it was contended that the endow- 
ment was illusory in that only 2-5th went to cliarity while 3-5th went to the 
heirs; but the Privy Council overruled the contention holding held that the in- 
come might fluctuate or decrease permanently and the needs of the charity might 
expand. It was contended that tlie trustee might spend little or nothing on 
charity to which the Privy Council replied that if tlie trustee failed to perform 
his trust, the court could interfere. They then said “ The sum devoted to these 
charities is according to any standard not large, though for the present it is 
abundant for their needs. Having regard to the wealth of the grantors at the 
date of the deed, the provision made by it is a modest provision.” 

1939. Their Lordships lake the view that, having regard to all the cir- 
cumstances of the case, the dominating purpose and intention of the grantors in 
executing this deed evidently was to provide adequately for these charities. That 
was their main and paramount object. The secondary and subsidiary objects 
was to secure for their families and descendants any surplus that might remain 
over after the needs of the charities Iiad been satisfied. As the gift for the 
charities was perpetual, it was necessary and right that the provision for cap- 
turing any possible residue should also be perpetual. The provisions of the 
deed carry out these objects, and that being so it is, in their Lordships view, 
only right to hold that the effect of the instrument is not to give the trust to 
the grantors, but to give it in substance to the charitable purposes named in it. 
If this is so, as they think it is, the deed is within the authorities a good and valid 
deed of wakf and must bo allowed t(' take effect according to its tenor. ” 11) 

While the father is entitled to mak(* ‘‘ pious and reverential gifts to Brah- 
mins and also “ gifts from affection unvards Vishnu and other divinities (2) 
still, he is not entitled to do so out of spite to^vards his son. Such endowment 
is not bona Jide and as such it is void, i®) 


Invalid endowment. 


212- No endowment can be made the 
purpose or object of which is illegal. 

lUu8tratio9i, 


A Hindu endows a mosque. The endowment is invalid. 

1940. Analogous Law. — It is providtxl by the Contract Act that no con- 
tract is legal the purpose or object of which is illegal. A transfer in the 
same circumstances is prohibited by the Transfer of Properly Act. 

A person cannot achieve by a [request what he could not do by a transfer. 
Scan endowment made to start a suicide club would be invalid as opposed to 
public policy. 

Again, and apart from the statute law, a person cannot endow an object 
^ot warranted by his personal law. So a Hindu cannot endow a Mahomedan 
mosque. Such a dedication is doubly void, being prohibited both by the Hindu 
as well as by the Mahomedan law. 


(1) Bamanadan v. Vava, 40 M H6 (124) 

T. a 

Gopal V. Kunwar Singhs (I84a) S. D. 
A. A 24. 

(8) Baghunath v, Gobind, 8. A. 76 
(4) WomU V. Anaih Bandhu, 16 C. W N. 


114; 11 I. C. 436. 

(5) S. 23 Contraot Aot. 

(6) B, 6 (h) Transfer of Property AoL 

(7) FazU V, Anath Bafidhu, 16 0. W. N. 
114 ; 11 I. 0. 136. 


0. H. C,— 86 
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But lliou«*h the Mahomedan law interdicts a gift received from an infidel 
there is nothing in that law to preclude a Mahomedan ruler from making a 
religious or charitable grant to a Ilindu, 

Endowment when 2^13* (1) All endowment once completed 

revocable. is both irrevocable and unalterable. 

(2) Provided that an endowment in favour of a family 
idol may be revoked, altered or transferred by the consensus of 
the family. . 


Synopsis. 

U) Endoioment irrevocable^ if once (Z) Difference in the case of endotv- 
completed (1941J. meni to a family idol (l942j. 

1941. Analogous Law. — A gift once comi)leted becomes irrevocable. A 
fortiori so is an endowment which is a gift to sacred uses. It was in one case 
argued that an endowment sliould be regarded as merely revocable apt)ropria- 
tion, of which the founder may vary the use, fnit the contention was dismissed 
by the Privy Council with these words *• “ No authority wliatever was adduced 
in support of this position, which strikes at the root of most modern endow- 
ments of the like nature.” ^'4' Of course an eiulownient l)rouglit about b}’ coercion, 
fraud or undue influence may be set aside to tlie same extent as a gift. But 
otherwise when it is a voluntary act of puldic benevolence, it cannot be re- 
called without detriment to the public in whom a right has become vested. 

1942. TJie case of an endowment in favour of a private family idol is 
liowever difh'rcnt. It is an endowment in which the family alone is interested 
and it is for them to decide whether to continue or abandon it. As the Privy 
Council ol)served * ‘‘ Where the temple is a public temple, the dedication may 
be such that the family itself could not put an end to it J but in the case of a 
family idol, the consensus of the whole family might givt; the estate another 
direction.” This does not contemplate a decision obtained at a family 
conclave. All it mtans is that tlie family who are interested in the upkeep of 
the idol may by agreement convert d(4nitter into secular properties, But 
there must be consensus of the family. Where, therefore a private debutter 
has been partitioned between immibers of the family for tlie better enjoyment 
thereof, and there had been sales and mortgages of portions of the property by 
some members but there was nothing to show that there was a consensus to 
give the property a different turn it was lield that these facts alone did not 
alter the debutter character of the property. 

1943. Where land has been given as debutter land and the requisite 
services are not performed, all that the donor can do is to take steps to have 
the services performed. He cannot recover it in a suit for khas possession. (^) 


(1) Puran v. Detrsnn 11 I. C. (A) 166, 170. 

(2) Juggui Mohini v. Sokheemoney, 14 M 

I. Ar389 (802). 

(8) Doorganath v. Ramchunder, 2 0. 886 
(847) P. C. 

(4) Oobind v. Dehindra, 12 0. W. N. 98 ; 


Dhnrmn v. Oosta, 16 0, W. N. 29; 8 I. 0. 894. 

(6) Dharma v. Ooata, 16 O.W N. 29 ; 8 I.C . 
894. 

(6) Gopeemth v . Gooroo, 18 W. B. 472 ; Ram 
Narain v. Ramoon, 23 W.B. 76. 
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u . 214. (1) No person is disqualified by 

manager **^*^^”^ reason of his caste or sex to be appointed a 
m anager. 

(2) A female is not disqualified by reason of her sex from 
holding a priestly office, though she might not be competent to 
perform its spiritual duties. 


Synopsis. 

(1) QmliJiGaiion for managership of of the endowment (1944J 

endowment {l944j. (3j Married man (1945j. 

(2) Eligibility dependent on the nature (4j Females 

19M. Analogous Law . — The question of eligi bility cannot be determined 
without reference to the nature of the endowment. If its purpose is secular 
charity there is no limit as to the person that may b'‘ appointed its manager. 
Where the institution is religious, its nature must determine^ the eligibility of 
any person to be its manager. In a new foundation the founder usually ap- 
points someone to manage it. And as any Hindu may validly create a reli- 
gious endowment, it follows that caste is no disqualification. Nor is the sex. 
But since a gift to Brahmans is commended by the Brahman text writers, 
pious endowers generally appoint a Brahman to the shebaitship of an idol or 
temple. But Kshatriyas and even Shudras h) are hereditary shebaits of many 
a temple and the Jains appoint one of their own creed to tliat office, while in 
the case of Mufhs, Gossavi Ihiiragis are invariably appointed their Mahant- 
As these orders art' open lo all Hindus, caste plays but a secondary part in the 
election to Malianlship. But it is nevertheless a qualification. 

1945. A married man may be appointed a shebait. unless celebacy is 
made a condition of the office or is necessarily implied by the nature of the 
institution, e.g», a juv/.f/q the Mahant of whicli must of necessity be a celebate.^^) 

1946. As regards feniales, it is competeii 1 to a foundrT to appoint a female 
shebait^®! whose succession lo that office may be, moreover, supported by 
usage, In one case it was contended on the authority of Mann that as 
women are not instructed in the 'Vedas and are simple creatures, they are not fit 
for priestly duties, but the court held that as in the case before them, the female 
shebait had beim nominated by Ikt husband and gave mantras which were 
acceiited and not objected to, there was nothing to shew that she was disquali- 
fied to be an Adhikarec. (6) 

1947. In another case a similar contention was raised but not decided. (7) 
But the fact that in no case has a female been declared disqualified by reason of 
her sex from filling the office shows that sex no longer stands in the way of 
woman’s eligibility to management of a religious trust though whetJier she is 
equally competent lo discharge the priestly duties must depend upon the u.sage 


(1) Badha Mohun v. Jodooinonee, 23 \V . 
R. 869 ; Sundarambal v. Yogovema Cvrukkolj 

38 H. 850 (659). 

(2) Bofn Parkas v Anmd Das, 48 0. 
707 P, 0. 

(8) Surendra v. Doonjasoondery, 1« C. 513 
(587) P, 0. 

(4) Janokee v. Oopaul, 2 C. 366 O. A. 9C. 


766 (770) P C , Semble in Siiaram v. ISitararn, 
6 B, H. C R. (a. C.i, 260 ; Qu®re in Keshava 
V. Bhagirathi, 8 B. H 0. R. (A. C). 76 ; Jcy 
Deb Y. Huropuity, 16 W R. 282. 

(6) IX. 18. 

(6) Poorun v. Kashecssuree, 3 \V. tl. 179 
(180). 

(7) Joy Deb v. Huroptdty, 16 W. R. 282. 
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of the institution. In practice the goddess Devi prefers a priestess of her own 
sex while the phallic God Shiv would never tolerate a woman high priestess 
though even here, she may validly fill the office of manager, and even as 
regards her qualification to the priestship {/Irchak or Purohit) she has been 
permitted to hold the office, being held entitled to have the actual worship 
performed through a male substitute appointed for the purpose. But even 
here it is open to the founder to appoint a female shebait and usage has 
recognised the right of a woman to act as Mahant of Biragi muth while 
there is no objection to lier holding the office of trustee of a charitable endow- 
ment.(6) 

1948. Qualification of manager. — No qiuliftcation is necessary for 
eligibility as manager — tliough it is obvious diat tlie appointment of a person 
claiming adversely to the endowment would place liim in a position when his 
interest will conflict with Ihs duty. A minor might be appointed 
a manager as he might be appointed an agent. But a person who is 
disqualified by reason of bodily deformity, of bodily disease such as leprosy, of 
disease of the mind or of the leading of a life which is immoral or is inconsist- 
ent with the religious vows, of the office such as that of a Mahant of a muthi 
cannot be appoint(^.d to that office, So again a married man cannot be 
appointed to be the head of a muth. If he is married and has children he must 
renounce them before entering upon a life of enforced celebacy and asceticism. I®) 
In one case the Privy Council held a Beldar (stone-mason) incompetent to 
be the assignee of a Brahman shebait’s right on the ground that he was 
incompetent to perform worship of the d^'ity a I the tdiiple adding : “ The 

office of shebait of a temple was an lu'reditary office* which could not be held 
by any one who was not a Brahm in Panda.” (^0) But this statement must not 
be taken as laying down any general rule which would not be in consonance 
with the established practice. 

(1) The founder is entitled to 
* oe88?o“o7ma"na*({er. pi'ovidc for the iiKinaj'ement of any endow- 
ment created by him. 

( 2 ) He may nominate a shebait and provide for his suc- 
cessor and effect will be gjiven to his*\vishes if not inconsistent 
with) the general law. 

, ' (3) Where the founder makes an endowment without 
providing for its management, the right of management vests 
in the founder and his heirs. 


(1) Sundaramlal y . Yogavena Ouiukkal, 38 
M. 860 ^860, 861) dissented from in Eajes- 
wari V Suhramania, 40 M. 105 

(2) Sufidorambal v. Yogavana GumkknU 
88 M. 850 (859). 

(3) Seshammal v Soondarajmigar, (3 863) 
M.S.D. A. 261 explained as obiier in 
Sundaronihal v. Yvgavona Clnritkkal, 88 M. 
860 (869) dissented from in Rajemari v 

40 M. 106 following contra in 
Bamaawidaram v Savundrathamwah 16 
M, L T. 428 ; Tangiraln v Manikpa, 27 
M.LJ. 179. 


(4) Surendro \, Doorgaaoitndery, 19 C. 510 
(531, 632) (P. C ) 

(6) Dhuncoeverbai v. A G , 1 Bom. L. E. 
748. 

(6) Malhkarjmi v, Sridevammaf 20 M, 162 
P. C 

(7) KrUhnaw Kali Smkar, 1 I.O (0.) 916. 

(8) Rnm Parkaah v. Anmd Doa^ 48 0 707 
<719) r. C. 

(9) lb. 

(10) Jalandhar v. Jharula, 42 0, 944 

(252) P, 0. reversing 0. A. Jkarula v. 
Jalandhar} 89 C. 887. 
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(4) The right of the founder to provide for the manage- 
ment devolves upon his heirs on his death. 

(5) The court miy appoint a manager in the last resort. 

Synopsis. 

fl) Eight of management of endoio- (1930). 

ment (1949). (3) Who ar,! the founders (195 Ij. 

(2) Eight of founder and his heirs (4) Appointment by court (1952). 

1949. Analogous Law. — The founder of an endo\vm^*nL naturally pos- 
sesses the ri^ht to arrange for its management. As such il is for him to set 
out a scheme of maiiagem^Tit, nominate trustees, give general directions as to 
the mode and manner in which he wishes to serve the object of his bounty, d) 
Even where he endows an existing institution it is for him to state the condi- 
tions of lus offer, since according to Hindu Law when a religious endowment 
has befen founded the right to appoint a manager or superintendent remains 
in the founder and his descendants, unless there is evidence to show that the 
founder or his descendants havt‘ made any inconsistent disposition. 

1950. Where the founder establishes an idol or endows for the establish- 

ment of one, without making any provision for its worship, 
Cl. (2) (8). the office of shebait presumably vests in the founder and 

on his death, in his heirs unless there is any custom 
or usage showing that the devolution is otherwise, d) 

Even where the founder appoints trustees, in the abs-nce of custom or any 
provision in the deed of foundation to the contrary, the riglu of appointment 
of new trustees vests in the founder’s heirs. (5) As regards die members of a 
Mitakshara farnily who are joint shebaits, the right of shebaitship passes by 
survivorship, 

1951. Who are the founders,— Where the endower is a single indivi- 
dual he is of course the founder. But an institution is sometimes founded by 
subscriptions by members of a caste, sect or tribe, in which case all the original 
subscribers alone would be classed as founders. So wliere the same commu- 
nity founded a temple dedicated to the public, it was lu^ld that ‘ althougli the 
donations were irrevocably dedicated to certain public purposes, tlie donors 
have never lost the right, which was attached to the caste since th(‘ beginning, 
to manage the temple which they founded and the management can only be 
interfered with as a public charitable trust on proof of maladministration.” (8) 


(1) Kamini v. Asutosh, 16 C. 103 P. 0 ; (4) Oirdharji v, Romanlalji, 17 C. 3 P. C 

Bnld^o V. GobM, 86 A. 161 ; Lahar Puri v. P$et v. DJuiree, 18 W.R. 896 ; Bamchandra y. 

l^urm Nath, 87 A. 298 P. C. ; Jadtmaik y. Bam Krishna 8’> C. 507; Mohan v. Gcrdhan 

Sitaramji, B9 A. 563 P. 0 : Sheo Prasad v. 36 A 288 P.C. Lahar y. Prron. 37 A. 298 

Aya Bam, 29 A 663 ; Bajbans v. Karya, 8 A. P 0. Jadmalli v. Sitaramji, 89 A 568 P C 

L. J. 286 ; 10 I. 0. 824. (5) Jai Bafm v. Chattar Dtwri, 5 B.L. R. 

{%) Bheo Prasad y. Ayaram,99 A. 668. 181. 

Nwmghv Durjan, (1881) AWN. 62. (6) Kc1ctla:>ari v. Btidranand, 5 t’.L.J. 627. 

(8) Mohan v, MadMsudan, 32 A 461; (7) Luchmeew Roohma-nee, (1857) 8. D. A, 

Oirdkafjiv. Romanlalji^ 17 0, 8 P.O; Jagadin^ M. 152; Endowed Societies Act (In re) 10 a* 
dra V. Bemanta, 82 C. 129 P. 0, Bavichaihd 0. 304 (308, 309) 

V. Somalt (1886) B P. if, 278. (8) Thackersey v. Burbhum,J3 B. 482 (462). 
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Where several members are entitled to management in rotation or by turns, 
the exclusion of one by the other, may become adverse, conferring on the 
member excluding a title by prescription or at least as a valid family arrange- 
ment which will hold good until altered by the court or superseded by a new 
scheme effected with the concurrt nc(^ of all parties interested. No person can 
be appointed as shebait whose interest is adverse to that of the idol. Such are 
persons who deny the endowment and assert a personal right to the property 
who cannot be appointe?d shebaits or custodians of the income of the properties 
and supervisors ot tlic worship of the deity.^®) 

The owner of the soil who dedicates a way to the public is entitled to sue 
for an injunction against one who destroys the improvements effected by him. 
He is not reqiiiied to prove special damage.(^) 

1952. Appointment by court. — Since a trust cannot fail for want of 
trustees tlie court will appoint a manager on the failure of 
^ those entitled to appoint him. Wliere a sliebait is dead and 

there is no proxision in the deed of endowment about the mode in which the 
office is to be filled up, tlu‘ court will not read into the deed of endowment 
a provision for appointment to the office of shebait wliicli is not to be 
found therein. It becomes incumbent upon the representatives of tlie 
founders to make an appoint mcmt to the office of shebait, and upon failure 
to do so the court has power to appoint a new trustee and wdl exercise the 
power whenever there is a failure of a suitable person to perform tlie trust 
either from original or supervening disal)ility to act. The appointment of a fit 
and proper person to be a new trustee is, howex’er, not a matter of arbitrary 
discretion of the court. The appointment must be made subject to well known 
and defined rules, stated by Turner, L. J,, as follows ; (Ij The court will pay due 
regard to the wishes of the author of the trust if known or ascertainable ; (2) the 
court xvill not api)oint a new trustee with a view to the interest of some of the 
persons, beneficially intensted under the trust, in opposition either to the wishes 
of the founders or to the interest of other que tru,si.^ ; and {3j the court, in 

appointing a trustee, will have due regard to the question, wliether the appoint- 
ment will promote or impede the execution of the trust, for tlit' very i)urpose of 
the appointment is that the trust may l)e better carried into execution. 

2 : 1 ©. (1) In Iht: absence of any custom or usaj^e to the 

Manager’s right of contrary, the rights and liabilities of the 
aiienstion. manager of an endowment are those of the 

guardian of a minor’s estate, that is to say, he may incur debts, 
charge or alienate the corpus of an endowment if justified by 
legal necessity or its benefit. 

(2) Property belonging to an endowment may be attached 
and sold in execution of a decree obtained against the manager 
as such. 

(3) Any person interested in the endowment may sue to 
set aside an improper alienation of its property by the manager. 

(if^Bamanathan v. Murugappa, 27 M. 192 (8) Bahadur v. Paraiih Nath, 81 0. 889. 

aflitined 0. A. 29 M. 283 (288) P. C. (4) Baj Krishna v. Bipin, 40 C. 261 (258) 

(2) Krishna v KaU Sunkar, 1 1. C. (C) 216. 
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(4) Any person fixing to enforce an alienation made by the 
manager must prove both its faciiini and necessity. 

Exphiuaiion 1. — The term ‘Snanager*' in clause (1) includes 
any person actually idling that chai’acter whatever may be the 
defect in his appointment. 

Explanalion 2. — The term '^manager" in clause (1) means and 
includes a shebait, trustee or mahant of a and any other 

person by whatever name called, provided he discharges the 
duties of manager. 

Synopsis. 

(1) MiinagefR rights of alienation flO) 

(1953). (llj 

(2) Power of manager analogous to 

that of guarthan of infant or (12) 

widow (1954). 

(3) Alienation of corpus ivheii iusti- 

lied (1955-1956). (13) 

(4) Personal remedy of creditor 

against manager (1957). (14) 

(5) Legal necessity or benefit (1958- (13) 

1959). 

(6) Powers of head of a mutt (1960), (16) 

(7) Meaning of ^' necessity ’’ (1961). 

(8) Bcneht (1962-1963). (17) 

(9) J Partition of endowment if pei' 

missthic (1964). 

19S3. Analogous Law.— Tlu^ general rule liore formulated is in accord 
'svith the statement of law by the Privy Council who speaking of tlie powers of 
tlie manager and head of llie family said : ‘‘'Hie principle in regard to tliis is 
analogous to that of the power vested in the head of a religions endowment or 
muth, or of the guardian of an infant family.” ib I'his was laid down as far as 
back as 1875 when the same Board said : ‘‘'The authority of the shebait of an 
idol’s estate would appear to be in this respect analogous to tliat of the manager 
of an infant-heir which was thus defined in a judgment of this committee, 
delivered by Lord Justice Kniglit Bruce : ‘’d'he power of the manager of an 
infant-heir to charge an estate not his own, is under Hindu Law, a limited and 
qualified power. It can only be exercised rightly in case of need or for ihe 
benefit of the estate But where, in the particular instance, the charge is one 
that a prudent owner would make in order to benefit the estate, tlie bona fide 
lender is not af?ected by the precedent mismanagement of tlie estate. The 
actual pressure on the estate, the danger to be averted, or the benefit to bo con- 
ferred upon it, in the particular instance, is tlie thing to be regarded. But of 
course, if that danger arises or has arisen from any misconduct to which the 
lender is or lias been a party, lie cannot tak(‘ advantage of his own wrong to 
support a charge in his own favour against the heir grounded on a necessity 
which his own wrong has helped to cause. Therefore, the lender in this^case. 


Exchange of piroperties (1965). 

Power of manager to grant leases 
(1966). 

C'oynpensation money to he in- 
vested, on compulsory acquisi- 
tion of land (1967). 

Decree against manager when 
binding on the trust (1968). 

Bowers o/de facto manager{l^)lfd} 

Legal status of shebait, Mahant 
and Dharrnkarta (1971). 

Setting aside improper alie- 
nations (1972). 

Burden of proof of necessity 
justifying alienation (1973). 


(1) Snhti Bam v Bhup Singh, B9 A. 437 (448) P. C. 
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unless he is shown to have acted mala fide, will not be affected though it be 
shown that with better management the estate might have been kept free 
from debt.” 

“ It is only in an ideal sense tliat property can be said to belong to an idol ; 
and the possession and management of it must, in the nature of things, be 
entrusted to some pcuson as shel)ait or manager. It would seem to follow 
that the person so interested must of necessity be empowered to do whatever 
may be required for the service of the idol, and for the benefit and preserva- 
tion of its property, at least to as great a degree as the manager of an infant- 
heir. If this were not so, the estate of the idol might be destroyed or wasted 
and its worship discontinued, for want of the necessary funds to preserve and 
maintain them.”^2) 

1954. Referring to this case, their Lordships in another case said that 
the position of a shebait was analogous to that of a manager of an infant, and 
that he had the same authority, which in both cases arises from the necessity of 
the case, to raise money for the benefit of the estate. (3) In some cases, the 
shebait is likened to a Hindu widow, In another case of the Calcutta High 
Court, it was said : “ The powers and duties of a shebait may now be taken as 
almost settled. Apart from his duties in connection with the worship and service 
of the idol a shebait lias the possession and management of the properties. In 
other words, his possession is that of a manager and lie is not only empowered, 
but bound to do, whatever is necessary for tlu‘ benefit or preservation of its pro- 
perties. The liability of the estate of an idol for wrongs committed by its shebait 
in the reasonable management of its properties is analogous to the liability of a 
corporation for wrongs committed by its agent in the course of their employ- 
ment and in the apparent furtherance of its purpose, (^) and in both cases 
it is founded on the policy of law and without regard to personal default, for 
both the idol and the corporation are incapable of personal wrong doing. 
Neither can be invested with rights or duties, exxept through natural persons 
who are their agents.” 

These powers may be exercised even by a de facto manager, 

1958. Power of transfer— The manager possesses the power to sell, 
mortgage or let all or any portion of the endowed property in case of necessity 
or benefit of the trust. He must not, however, alienate the corpus, if the 
necessity can be met by borrowing or an alienation of the rents and profits. W 
Even such property may be settled on a permanent lease such as mifmi 
putni and mokuran grant. Such a lease was granted by the shebait for the 

(1) Hunoomnn Per sand v. Mt. Babooee, 6 (7) Sheo Shankar v. Ram Shewdk, 21 0- 77 

M. I A. 898 (423). (82); contra Bnmdas v Mohemr, 7 W.K 446 

(2) Prosunno v.Oolab, 14 B. L. R. 450 (8) Abhiram v. Shya^ncharan ^ C. 

(468, 459) P. C. followed in Shen Shanker v. 1008 P. 0. Parsotam V. Dcd Oir, 25 A. 296 • 

Bam Shewak, 24 0 77 P. C. Tlossein v. Trimbak v. Lak&hman, 20 B.'495; NrUya 

Maha7itci, Qi 0. 24s9 (^166) ■, Abhiratnv. Shyam- Oopal y. Ma^ii Chandra^ 12 0. W. N.68. 
charan, 36 0. 1008 P.C : Parsotam v. Dat Gir, Devasigamani v. Palianiappa^ 84 M. 585 ; 

26 A. 296 (804, 811); powers those of a widow Vira v. Valappil^ (1914) M W. N. 902 : 26 

Juggesiur v. Bodro, 12 W. R. 299 (301). I. 0 289. 

(8) Doorganath v. Bamchunder, 2 0.841 (9) Virav. Valapptl, 16 M. D. (^)8 ; 

(362) P. C 26 I C 289; Devaaigamtmi v. 84 

(4) Juggeshur v. Bodro Naram, 12 W. R. M. 635. 

299. (10) Bamachandra v. Kaamathi 19 S. 271 ; 

(5^,. Mersey & C?o. Trustees v. Gibbs^ L.B. * Doorganath v. Ba^nchumkfi 2 0. 8 41 (842) P. 
H L 98; Taff Vale Bailway v. Amalgamaied 0. contra Moke Does ir. ModliooeeMvm* I 
Sockiy, (1901) A. 0. 426, W. R, 4, • ; 

(6) Pramada v. Paoma, 85 C. 69l (699). 
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completion of a temple which the Privy Council upheld with these words * 

“ Here can it be said the grant of a mokurari patta was an improvident way of 
raising money, if it were necessary to do it at all. It still left a rent for tJie sus- 
tentation of tlie idol ; and if tiui transaction bo bo'na fide^ any subsequent sale 
of part of the rent was justified by the imperious necessity of finishing the 
temple which had been commenced.”(i) But apart from legal necessity or bene- 
fit, a shebait lias no authority to lease debutter property even to a co-shebail. (2) 
A permanent lease unsupported by justifying necessity would, on the most 
favourable construction, enure only for the life-time of the grantor. (S) But 
there is nothing to prevent a sheliait from transferring debutter land to another 
member of his family for the purpose of continuing tlie worship of the idol. 

1960, In one case it was held that tlie profits of a debutter may be 
assigned so long as the worship is duly kept up.C^) But the profits of an endow- 
ment are as much dcbutter property as the corpus and the same rule applies to 
both. As the Privy Council oliserved, ‘‘ The Taluq itself with which these 
Jamas were connected by Umiire, was dedicated to the religious services of the 
idol. The rents constitute'd, therefore, in legal contemplation, its property. 
The shebait had not the legal property but only the title of manager of a 
religious endowment.'^) The power to transfer, is of course an incident of the 
office. Where, therefore, the manager is suspended or removed from office or 
is merely a disputed claimant to office he cannot transfer any of the 
debutter land even for a justifiable necessity, though if the creditor was a bo)ia 
fide transferee without notice, he would be necessarily protected. 

1957. The question what remedy the creditor has personally against the 
manager on failure of the security is one which cannot be answered without 
reference to the facts of each case, since the personal liability of the debtor 
must largely depend upon the representation, express and implied, that induced 
the loan. Prwia facie the Sivami of a/ %Ili has no private property and 
must be assumed to be pledging the credit of the rnalli when he borrows money 
for its i^urpose. Consequently the personal liability of the shebait in such a 
case is out of question and the niajlj wwild be liable if the loan is shown to 
have been contracted for the benefit of the vialli or that the creditor had bona 
fide reason to suppose it was intended for such purpose, But in any other 
case, where the manager lias means of his own, lie is bound by his contract, 
though the security he had offered failed. But a debt so binding by estoppel 
cannot be recovered from his successors in the trust, tliough it might be avail- 
able against his personal representatives. 

1968. Le^al necessity. — The legal necessity or b enefit justifying aliena- 
tion of the debutter property must naturally be adapted to the special require- 
ments of the endowment and measured by the existing necessity justifying it. 
Besides the ordinary work of necessary reconstruction, completion or repairs 


(1) Doorganath v. Ramchtoider, S C. 841 

{m. 868) P. 0. 

(9) Prosunno fCumar v. Baroda Prosunm, 
99 0. 989. 

(8) Abhiraw v. Shyamecharan^ 86 C. 1008 ; 
P. 0. Bevaji v. Vasudeot (1387) B. P. J. 6 ; 
Papaya v. Batnana, 7 M. 86 . 

(4) Baroda v. Henidatat 18 C. W. N. 942. 
(6) Shibbessnree v. BeckwUle, 8 W. R. 162 
(6) Shibessure v. Molhaoranath, 13 M. I. A. 

G. H. C.— *87 


270 (278). 

(7) Mftdho V. Ramtoians 16 C. W. N. <S38 
P. C. ; 11 I.O. 607. 

(8) Kasim v. Sudhindra, 18 M. 869 

(9) Shankar v, Venkapa, 29 B. 422 (426); 
Krishnan v. Sankara, 9 M. 4il (444). 

(10) Krishnan v. Sankara, 9 M. 441 (444) 
following Elkmgton*s case, L. R 2 Ch!^ll ; 
Bridger's case, L R 9 Eq. 76. 

(11) Oanesh v. Keslmv, 16 B. 826 (687). 
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of the buildings constituting or comprised in the endowment, (1) there are heads 
of expenditure which are equally necessary, such as the cost of restoration of 
the image the cost of litigation connected with the trust, defence of its title 
against hostile attack, and the observance of customary practices such as the 
performance of the puja or worship with due ceremonies, (^) the distribution of 
clotli at a festival, the constant burning of a lamp where so required and 
the like. 

i9sg. In judging of necessity, the first question is what is the character of 
the institution and what objects was the income derived therefrom to be devot- 
ed to. The question of necessity cannot be decided upon the analogy of other 
institutions. (7) Where no deed of endowment is forthcoming, the rules accord- 
ing to which property and its income are to be dealt with in order to carry out 
the intention of the original endower can only be ascertained by inference from 
the practice proved by evidence to have been followed in the particular case. 
But these rules, so to be inferred must not be inconsistent with or repugnant 
to the very nature and purpose of the endowment. If, for instance, the wor- 
ship of the idol in the temple be intended to be perpetual as it could hardly fail 
to be, then the preservation and use of the dedicated property to support and 
maintain that worship must be assumed to have been similarly intended to be 
perpetual. A rule therefore which would authorize and empower the shebait 
of such temple arbitrarily and at his own mere will and pleasure to alienate 
the dedicated property, either piecemeal or enhloc would be so repugnant to 
the whole purpose and object of the endowment, that it could not be ration- 
ally held to embody the intention of the original founder. A shebait is not 
juscified in selling debutter land solely for the purpose of raising capital to 
embark in money-lending business however lucrative that business may be. 
He is not entitled to sell debutter land solely for the purpose of so investing the 
purchase of it as to bring in an income larger than that derived from the pro- 
bably safer and certainly more stable property, the debutter land itself. 

1960. A shebait is entitled to mortgage the endowed property to prevent 
its forfeiture or sale for non-payment of land revenue or other paramount 
charge. 9 So again where titles to the “ gaddi ” was in dispute, expenses 
incurred in defending it were held chargeable on the endowment. 

Thougli the head of a muth possesses larger powers of disposition over its 
income, he has no larger authority to alienate the corpus than the head of any 
other religious institution. Ul) 

1961. The term necessity’* implies pressure. There may be a debt, a 
legal debt chargeable on the trust and yet no pressure. The manager cannot fore- 
cast wants and incumber the property which might otherwise have never been 
lost. So where there was a decree against a muth but no attachment, the court 
held a bond executed by the manager as supported by no necessity, adding: '*It 
was given in respect of antecedent transactions, and there was no necessity 

(]) Doorgamth\, Bamdmnder, 2 C. 841 (6) Samantha y. Sellapva,^ VL, 11 

P, C ; Tohboonissa v. Sham Kishore, 16 W. R. (6) Collector v. Hari, 6 B. 546 (549). 

228 ; Collector v. Bari, 6 B. 646. (7) Dost Mohomedev Nazir AH, 6 M. L.W. 

(2) Tahboonissa v. Sham Kishore, 15 W. R. 134 ; 42 I. C. 474 ; Ramafuidhan v. Vava 40 
228. M. 116 P 0. 

(8) Jagarnath ?. Bibi, J8 I. C. 86 ; Par (8) Palaniappa v. Sreemath, 40 M. 709 P.O* 

$otam v. Dal Gir, 26 A. 296 ; Vidyapnma v. (9) Paraotam v. Dat Oir, 25 A. 296 <011, 

Vidyanidhi, 21 TA, iB5 ; Peary Mohun v. Bt2) ; PeUaniappa v, Sreemath, P,0, 

Narendra, 87 C. 229 (284) P. G. following (10) Parsotam v. Dat Oir, 26 A. 296 (01l’ 
WaU^s V. Woodbridgot 7 Oh. D. 604 812). 

(4) Fandara v. Katuiha, 21 M. L. J. 129; (li) Pandora v. Karutha^ 2% M. L* J. 129; 9 
9 I. 0. 160. I. 0. 16Q. 
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for Sheocharan giving such a bond There was no danger to the estate which 
the money was advanced for the sake of averting. The plaintiff might have 
sought any remedy which he had against the muthi but it does not appear 
that any proceedings were taken for sequestration or attachment of the pro- 
perty > and there was not therefore, any necessity for giving this bond and 
thus really giving a fresh right of suit, when as regards at least a portion of the 
claim, a suit for it would have been barred by the law of limitation (D.” 

1962. Bdnefit. — Benefit as distinguished from necessity is a distinct and 
recognised head of expenditure permitted by law. As stated before, it was at 
one time classed under tlie head of necessity (§ 1072j from which it is how- 
ever, clearly distinguishable (Ss. 97, 98). The term has already been generally 
defined (S. 98) and its application with reference to cases arising in connection 
with religious and charitable endowments is all that calls for notice here. 

1983, What is benefit to an endowment must necessarily depend upon 
the nature and character of the endowment. For instance the construction of 
a Dharmsala to accommodate pilgrims visiting a shrine may be a “ benefit ” to 
the shrine though it would not justify its mortgage. On the other hand its 
mortgage to secure the repayment of money borrowed and applied to prevent 
its own extinction by sequestration would be a distinct benefit. But the grant 
of a perpetual lease to fill up a tank on the property which the shebait could 
not afford to do, is not such benefit as would justify alienation of the trust 
property, 

1964. Partition. — An endowment is sometimes used in a dual sense as 
signifying the property dedicated to an object as also the object itself. Closely 
connected with the subject of endowment is that of the offices held by those 
entrusted with its management. A religious endowment would thus comprise 
(i) the property, (ii) the sacred object and (iii) the persons charged with the 
management of (a) the property and (6) the object. As regards the object and 
the sacred office, they are ordinarily both impartible, though in a family partition, 
even idols are known to have been thrown into the hotchpot and as regards 
religious offices, though they are strictly speaking indivisible, still modern custom 
has sanctioned a departure by permitting their partition by allowing the persons 
entitled to a share to officiate by turns, but such partition is only allowed 
when (a) it is in accordance with the wishes and intentions of the founder of 
the endowment or (6) is justified by the usage or practice in the family. 

1965. Exchange.-— The manager’s right to effect an exchange of the 
dedicated property is of course to be tested by the same touchstone of neces- 
sity, If the property had deteriorated in value owing to the deposit of sand 
or other deleterious material or by the shifting course of a stream, an exchange 
would be primd facie justifiable. So again it may be justified by more econo- 
mic management as where an outlying village is given away in exchange for 
another village more conveniently situated. The question in such case is not 
why there was an exchange, but whether it was necessary and conducive to the 
good of the endowment. 


(1) Bam^urnv. 14 W. R. 147. 

(B) Paktniappa v. Sresnath 40 M. 70H : 

(S) Imnmjm v. Adormmey^ 18 0. W. N. 

606 ; 8 1 . 0 . n. 


(4) Trmbak v Lakahman, 20 B. i9C 
Rajemvar v. Ooppemir, 34 0. 828. 

(6) Bajeswar v. Oopesstir, 84 C. ^8 ; 
Bamhumar v, Jogefidett 1 0 . 56 ; Manchnram 
V. Pran Shanker^ 6 B. 298. 
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1966. Lease. — The manager’s power to grant permanent leases must be 
measured by the same rule of necessity or benefit to the estate. Ordinarily, he 
has no power to grant permanent leases of endowed property, (i) 

A permanent lease granted by the manager without necessity at fixed rent, 
though adequate at the time, was a breach of duty, and could, on the most 
favourable construction only enure for tlie life of the grantor and was not 
binding on his successors. (2) There is no presumption that the lease of debut- 
ter property is permanent though the rent was fixed. The presumption in 
favour of a permaiKuit tenancy implies that there is ground for inferring 
that the tenure w%as always intended to be and always was hereditary, or that 
it ac<]uir(‘d that character by subsociuent grant, ihit a presumption in favour of 
a transaction assumes its regularity ; it cannot be made in favour of that which 
offends legal principle. (3) 

The fact that the lessee is itself a charitable institution does not validate an 
otherwise invalid lease. So it is immaterial that the site leased was a house site 
and yielded no rent and had been let at an unvarying rent on a fixed pre- 
mium. 

A long lease for 40 years by a manager about to vacate office is open to 
the same objection as a permanent lease. (^) 

A lease treated as permanent and acqui(^sced in by successive trustees 
cannot, however, be determined by notice. But though the manager cannot 
without necessity grant permanent leases he is not debarred of his right as mana- 
ger to grant leases for a reasonable term and create derivative tenures and 
estates in conformity with usage or as an act of ordinary prudent management. 

The general rule as to a manager applies equally to the Mahant of a mvth 
who, though possessing larger power of internal management, has not the 
power to grant a permanent lease except for necessity or benefit of the institu- 
tion. (^) 

1967. AcQuisition of endowed land. — Since a manager is not com- 
petent to alienate the land” within the meaning of S. 13 of the Land 
Acquisition Act, it follows that the price payable on compulsory acquisition of 
land should be invested as provided in S. 32 of that Act. 

(1) rroiunno v. Saroda, 22 C. 989 ; Abhiram 7 J. C. 253 : Devasigamani v. Palaniappat 34 
V. Shyema Charm, 36 C. 1003 P 0. reversjDg M. 636 ; Kcm v. Srimathu, 16 I. 0 (M) 622. 

0. A. Shyama Oharan v. Ahhii'am, 83 G. 611 ; (3) Satya Sri v. Kartik, 16 C.W, N. 227 ; 

Krishna v Sukhas, 10 C.W.N. 1000. 13 LC. 636 ; Mnruijapjpa v. Bangasawwi, 38 l! 

(2) Shibessourec v. Mothooranath, 13 M G. (M) 67. 

1. A. 270 (275) followed in V. (4) Divasigamani v BaXaniappa, H lA, 

ma Oharan, 86 G. 1003 (1013) P. C. Motee v. 536; Muthusamier v. SreenieUianithi, 88 M. 
Modhoosoodun, 1 W. E 41; Sujewat v. Palaniappa w Sreemoih, iO M. 709 P,C. 

Busheerooddeen , 2W.R. 1Q9 ; Utimone v (6) Palaniappa \ . Srceniath, 40 M. 709 P. 
Baluck Daas, 14 W. R. 101 Ooluck v G , Mangalasami v. Baja of Batnnad, 1. M. L. 

llughoonath, 17 W. R. 444 ; Jnananjan v. W. 1074 ; 27 I.C. 861. 

Adorevi^ney, 13 C \V, N 806 ; 3 I. G. 93 ; (6) Norasimha y, Qopala, 28 M. 391. 

Muthuvelu V. Aiyasv^rmi, 7 M. L. T. 386 ; (7) Prosunno v. (hlab, 14 B, L, R 460 

6 I. C. 7; Pramad v. Behary, 18 I. G. (459) P. G. 

(C) 686 J Notmdra v. Atul, 41 1.0. (C) B37 ; (8) Balasawmy v. Venkataswamy, 40 M. 746 

Palmiappa v. Sreemath, 40 M. 709 P. C. (9) Kami/ni v Promaiho, 89 C. 88 followed 

Balaswamy v. Venkaiaswamy, 40 M. 745; in Bam Prasana v. Seergiary of Siah, io C 

Qhirakkal v. Saidamadathi, 8 M.L. T. 309 ; 895 p. C. 
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1968. Deopee against managev binds the trust. — From the fact that the 

manager represents the trust in all suits affecting its 
Cl. (2) interest, it follows that decrees fairly obtained by or 

against the manager as representative of the trust 
equally bind both his successor and the trust. But before applying the 
principle of res judicata to such judgments, the court should be satisfied, that 
the judgments relied upon are untainted by fraud or collusion, and that the 
necessary and proper issues have been raised, tried and decided in the suits 
which led to them and the execution of such judgments should be decreed only 
against the rents and profits of the debutter property but tliis is not an 
invariable rule since if the rents and profits are inadf'quale to satisfy the d(‘cree, 
the corpus itself may be seized and sold. 

The trust estate is liable for a tort committed by its trustcf' in the reason- 
able management of the trust. 

1969. Manager s personal liability.— -The fact that a person is the 
manager of a trust does not suspend his civil rights. Me is able to contract in 
his own name and on liis own credit and a decree obtained against him on his 
personal contract or security does not affect the trust whicli is cnly liable 
for a debt contracted by him on its behalf and a decree passed against iiim as 
its representative. 

1970. De facto manager. — The powers of a dc facto and a dv jure manager 

are the same provided lie is in actual possession. So 
ExPl W where the plaintiff sued to recover on a bond given by the 

de facto manager of a tnuth as a cliarge on the miith, it 
appeared that tlie obligor had turned the manager out of possession and as his 
own right to possession was contested at the time he ( xecuted the bond, he was 
in no better position than a tn'spasser and a wrong doer and as sucli in- 
competent to represent the inuth in its dealings with its creditors. 

1971. Shebait, Mahant, Dharmakarta^—Tlu^ liability of the' manager is 

not affected by the designation of his offic(‘. He may be 
Expl. (2). a Mahant of a muth (V or the shebait of a temple or a mere 

trustee of a cliaritable public trust, but in each case his 
right of alienation is subject to the same rule.(^) 

1972. Setting aside improper alienation.— An improper alienation 

/jj made by the manager being in breach of trust and in 

excess of his power, may be set aside by suit instituted by 
any one interested in the endowment. Where for instance it is a public religious 


(1) GoM V. Prosonno, 11 13, L. R. 33.i 
affirmed 0 A. Prosonno v. Oolab, 11 B.L. R. 
460 P. 0. 

(2) Pramoda v. Poortta, 36 G. 091. 

(8) Eayhoutd v. Turmr, 1900, 1 Ch, 199 ; 
Prafn>cda v. Poorna,, 86 0. 691 (699). 

(4) Bisiken Chand v. Nadir, 16 C 829 P. 
0; Peary Mohan v. Nanndra, 6 C.W.N, 273 ; 
BaWt Krishna v, Padama CharaHt 6 0. W. N. 
688, Babai Bao v. Luxman B. 216. 

(6) Sanvinatha v. Purushottama,Hi M. 07 ; 
Kasim v, Budhindrot 18 M, 869. 

(6) Banichum v. Nunhoo, 14 W. R. 147 ; 
Madho Prasad y.Bamration, 16 0. W. N. 
88 . 


(7) liasadeo v. Jugnl KibJiore, 36 M. L. J. 

5 P. C. 

(8) Oo])al Does v. Kerparavi, (I860) B. S. 

D A. 250, Shibcesuree v Mothoorafioi h, 13 M. 
I. A 270 ; Prosunno wGolob, 14 B.L R. 450 
P.(' : Ajbhironi Shy avia Charon, 30 C. 1008 
(lOlS) r C; Jnananjan v. Adcrem(>vey, 13 0. 
W. N, 805 ‘ Savibanda \ Norasavibanda- 
pandara, 1 M.H.C.R. 298 ; U nano savibanda v. 
Velu, 23 271 P 0. : Vidyapurna v. Vidya- 

nidhi, 27 M. 436 (489, 460) ; Mifrugesavt v. 
Manich'ovasaka, 40 M. 402 1', C., Narayan v, 
Chintaman, 6 B. 393; Collector v. 6 B . 

646 ; Uanesh \ . Keshavrav, 16 B 626. 
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endowment it may be set aside by suit instituted by any worshipper suing in 
tlie interest of his class. Ko sanction such as is provided for in S, 92 of the 
Code of Civil Procedure or S. 18 of the Religious Endowment Act is necessary 
to maintain it. The same right belongs to all beneficiaries who sue only in 
the right of the trustee. They are his aliases and in England they are bound to 
use the name of the trustee as co-plaintiff, On the alienation being set aside, 
the court should order delivery of possession of the alienated property to the 
trustee without driving the latter to a fresh suit for possession. For this purpose 
it is necessary that the trustee should also be impleaded in the suit as plaintiff 
if willing, otherwise a defendant. 

1973. Burden of proof. — Following the rule already stated before 
it has been laid down that it lies on him who sues to en- 
force an alienation made by a manager to prove both its 
factum and necessity. But though this is the rule, the burden may be dis- 
charged by proof of the fact that successive holders of the office had recognised 
the validity of the alienation and acted upon that basis “ and as time goes on this 
may itself come to be a not unimportant element of probation upon the issue. 
It must also be fully borne in mind that with the lapse of time the parties to 
the transrction may die or disappear . . . and it is conceivable that, as 

years elapse, in such cases nearly all the material evidence may, in course of 
time, disappear while, the debt itself still remains, having from its initiation till 
almost the date of suit been recognised by all concerned as a debt truly consti- 
tuted by the adinam. In such a case a court is much more easily satisfied that 
the debt was properly incurred than where the transaction was itself recent and 
can therefore be the subject of more exact evidence, or where the transaction, 
although remote, has been the subject of challenge or dispute by those charged 
with the interests of the institution.” 


Manager's Office 
how far transfer- 
able. 


217 * The office of manager is inalien 
able except to the following extent : — 


(1) The manager of a private endowment may transfer it 
with the consent of the founder or his whole family. 

(2) In other cases, it may be relinquished if allowed by the 
terms of the foundation or usage, in favour of a member of the 
family or failing such member, a stranger eligible to discharge 
the duties of the office. 


(3) Provided that notwithstanding any usage, no transfer 
can be made for the pecuniary benefit of the transferor or 
which is incompatible with the interest of the trust 

niugtration. 

A bequeathes his shebaitship 'to B. The bequest is iu valid for ginoe A*m o^QQoe only 
enures for bis life, there remains nothing on A*8 death which he oould bequeath. (^) 


(1) VenJcataramana v. KasirMriramga, 40 M. 
212 (229, 226) F. B. ; Chidaiinbcmmaiha v. 
NaW^va^ 41 M. 124. 

(2) Chidambaramihav* Naflow’ttt, 41 M. 
124. 

(3) SidffCMumict v. Nag<ur€dhOiH<it 20 M. L. 


J. 161 ; 6 I. 0. 901. 

(4) Basdeo v. Sri Kishm, 18 0. C. 70 : 6 
I. C. 1006. 

(6) Mwugesam v, Maniclummkau 40 Id, 
402 (408)P.C. 

(6) Bajeshwar v. Qopeahwar, 85 0. 223(880) 
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Synopsis. 


(1) Managers office inalienable (1974) 

(2) Transfer of private endowment 

(1975). 

(3) Alienation allowed to a limited 

extent by custom (1976-1977.) 

(4) Limits of allowable custom (1978) 
is) Decree against manager binds in- 
stitution (1979). 


(6) Adverse possession against mana- 

ger affects trust (1980). 

(7) Mutts : Their origin and history 

(1981-1983.) 

(8) Position of Mahant or Matathi- 

pathi (1984-1986.) 

(9) Succession to Mahantship (1987). 

(10) Gossains and Sanyasis (1988). 


1974. Analojfous Law. — The office of manager is ordinarily inalienable 
both because it is a sacred office and as such a res extra commercinm as also 
because it is of a personal nature and the discharge of its duties requires 
personal qualifications. As such it was at one time held to be wholly in- 
alienable and was exempt from seizure in execution of a decree against the 
shebait. (1) But since such offices are hereditary, the objection on the ground 
of personal fitness could not be pressed and with the right of heredity followed 
the right of partition. (2) The next stage was the qualified right of alienation to 
a member of the shebait’s family and failing him, to a stranger provided the 
stranger was fit to discharge the trust. (^1 But the right is still such as cannot 
be attached in execution of a money decree against the shebait, since if such 
property be subject to attachment and sale the purchaser might be a Maho- 
medan or a Christian, who would be both unwilling and incompetent to per- 
form the service of the idol (®1 or prepare food for it. Such a devolution 
would thus be not only destructive of the endowment but wholly inconsistent 
with the presumed intention of the founder, The present law is thus a 
compromise between the ordinary rights of property and its special character. 
It permits sale within limits and those limits are stated in the section. 

1978. Transfer of private endowment.—As regards a private endow- 
ment, the Privy Council stated that “ the consensus of the 
Cl. (1). whole family might give the estate another direction.’* (®) 

The founder has, of course, the same right. The public are 
not interested in such endowment — the only persons interested are the founder 
and his family and it is for them to say who shall be its manager. It has been 
accordingly held that in a case of a private endowmient, an alienation of the 
shebait's office made with the concurrence of the founder or of his whole family 
and for the benefit of the endowment is valid. (9) But consideration of benefit of 
the endowment was no part of the Privy Council dictum and does not appear 
to be an essential condition to its validity, though any transfer made to its 
detriment would doubtless be vetoed by the family. But it is their look out. 


(1) (1870) Ihd>e V. Srinibas, 6 B. L. R. 
617 ; Juggumath v Kishen, 7 W. R. 266. 

(2) Miita y. Neerunjun, 14 B. L. R, 166. 
{^) Srinivasa yr. Bangaaami, 2 M. 304. 

(4) Mari^haram v. Pranshankar, 6 B. 
29$. 

(6) Juggemaih v. Kishsnt 7 W. R. 266 ; 
KaHeharan v. Bangshu 6 B. L. R. 727 ; 
Uaneharam v, Pranshankar, 6 B. 298 (800); 
Baiwrgm v, GanesK 2C B, 181 ; Mmiunaih 
V, Bhmhoir, 16 Bom. L. R. 698 I Durga v. 


Chanchah 4 A. 81. 

(6) Duhe V. Srinibas, 6 B. L R. 617. 

(7) Rajahvurmah, v. Ravi VurmaK 1 M. 
286 P. C. 

(8) DoorgaNath v. Ramchutvder, 2 0. 341 
P. 0. 

(9) Kheiier v. Hari, 17 0. 667 (662) ; 
Rajeshwar v. Oopeshwar^ 84 C. 881 affirmed 
O. A. 36 0. 226 ; Nirad Mohini v. SftfbdaB. 
36 C. 976 (977). 
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1976. What alienation allowed. — In the case of public endowments the 

alienation of shebaitship can only be permitted if authorized 
Cl. (2). by tlie deed of foundation or usage. Even if so permitted 

the objections which apply to its attachment, equally apply 
to its transfer by treaty except to persons otherwise qualified to fill that office. 
In the case of lieri table sliebaitship, it may be transferred to one in the line of 
lieirs, but if no such heir exists, its transfer is permitted even to a qualified 
stranger. But such alienations are in the nature of exceptions W and tolerated 
on the ground that they are in the end in tin* interest of the endowment. Strict- 
ly speaking they should be wliolly inalu'nable. As was observed ; ‘ TJie 

duties to be performed are the protection of this property devoted by the piety 
of former ages to the service of religion against all invaders and especially against 
the invasion of the powerful. The property itself is, by the principles of all law, 
that of no individual whatever, A trustee cannot by any act of his own denude 
himself of his character of trustee until he has performed his trust. It is mani- 
fest that where the trust is one of perpetual obligation, where the cestui qne trusts 
are the whole hlindu community and where the property is res extra commercium^ 
in no sense tlu^ subject either of bargain or sale, and if not of sale, then not of 
gift, the attempt of trustees to surrender the trust property and thus throw out 
their charact^a- would not only be a gross breach of trust, but would be quite 
powerless to vest any riglUs in the persons in whose favour they had committed 
such breach of trust.” 

1977. 'rhis question was considered by the Privy Council in 1877 in an 
appeal arising out of a suit in wliich the plaintiff claimed to manage a Pagoda 
by his right of assignment from the authorized trustees. The courts in India 
dismissed the claini and in affirming their decision the Privy Council 
said that the plaintiff’s assignors had no power, under what may be termed 
the common law of India, to transfer the trust. (®) At the same time 
they conceded that such transfer would be possible if sanctioned by usage 
adding however, “ that if tlu* custom set up was one to sanction not merely 
the transfer of a trusteeship, but as in this case, the sale of a trusteeship for 
the pecuniary advantage of the trustee, they would be disposed to hold that 
the circumstance alone would justify a decision that the custom was bad in 
law.” (^1 This case narrovv(*d down the scope of alienation by excluding there- 
from all alienations not warranted by the foundation or custom. (^) Even the 
assignor could sue to recover back the trust lie had no right to assign. That 
custom has broken in upon the inviolability of the sacred office will be 
clear from the decided cases, So custom may permit the assignment of a right 
to receive offerings or a turn of worsliip 1^) though they are ordinarily 
unassignable. 


(1) Haja Ham v. Oanesh, ‘23 B. 131. 

(2) Hajakvurinah v. Havi Vurmah, 1 M. 
239 (540, 241) F. N 

(3) Bnjahvurmah v. Ravi Vurmah ^ 1 M. 
236 1260) U. C. followed in Gnanasambarvia 
V. Vein. 28 M.27i P. C 

(4) Ib, pp. 261, 262. 

(6) Ayancheri v. AcholathUt 6 M. 8 i (lease 
for 96 years held void) ; Jannan v. Nilakandaii, 
7 M. 837 (838) ; Subbarayudu v. Koiayya, 16 M. 
889 ; ^.lagappa v, Sivaramasundara, 19 M.211; 
GnaiCdsdmbanda v. Velu^ 28 M. 271 ; Laksh’ 
mamswami v. Rangamma, 26 M. 81 ; To the 
same effect Keyake v. Yedattil, 3 M. H. C. R 


380, Rup Naroin v, Junho, 3 0. L, R. Il2; 
Krishna v. Loldhari, 40 I. 0. 276. 

(6) Subharayudu v. K(Uaya,l5M. 889 ; 
Rangasami v Ranga, 16 M. 146 j Mallika 
V. Ratanmani, 1 0. W. N. 498. 

(7) Svkhlal v Bishambhar, 89 A 196 
(199). (Mahabrahmin*B right might be mort- 
gaged.) 

(8) Punchii V. Bindeshri 19 C. W. N. 680; 
in Jati v. Mukwida, 89 C. 2 27 —transfer 
aoted upon for 26 years upheld. 

(9) Rajeshwar v. OopesJmar, 31 0. 818. In 
Mohamaya v. Haridas, 42 C. 466 ^assignment 
of turns of worship upheld. 
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1978. Limits of ailowable custom. -It lias already been seen that the 
courts will not enforce any custom wliich permits traffick- 
01. (3). ing in sacred offices. It is only in a special case that 

alienation of such office is permitted and he who relies 
upon it must make out a case for its validity. A transfer which is a sale of 
such office (2) or one which is intended, or will have, the effect of altering the 
form of worship cannot he permittcd.(3) 


1979. Since the manager is entitled to represent the trust in all suits re- 
Res Judicata. lating to it, a decree obtained against him as representing 

the trust will bind it in the hands of his successor, unless 
the decree was obtained by the collusion or fraud of the manager. (^) The bind- 
ing nature of the decree in such cases is not affected by the fact that it is 
based on a compromise. 


1980* So again since the manager has the possessory title, adverse posses- 
Adverse poBBeaelon. against him is adverse possession against the trust (S) 

and possession adverse against one co-shebait is equal- 
ly adverse against all (®) including their successors. So where on the 
death of a Mahant his two chelas struggled for that office, but compromised 
their dispute by an agreement by whicli each chela was allotttd a muth sepa- 
rately, it was held that th<* possession of one was adverse to the other and to 
the idol to which the two muths belonged. In another case it was 
contended that where successive managers succeed to the trust, independently 
of each other and not by any right derived from the founder, possession 
adverse against one could not be adverse against liis successor. (9) Such 
was the grant made to one lialobha and his descendants. His estate 
including this grant was divided by his sons, and the share of Vithoba, 
one of them was illegally seized and sold in execution in 1870. The sons of 
another son of Baloblia by some process bc‘came possessed of this share. Vithoba 
died in 1876 and in 1879 his son sued the other descendants of Balobha for a 
chird share of the management. The defence was that under the Limitation Act, 
a suit to set aside an execucion sale nmslhave been brought within a year from 
the conclusion of the sale. The court held that where the founder of an endow- 
ment had vested in a certain family, the. management of it, “ each member of 
such family succeeds to the management, to use technical language, per formam 
don/’ and that therefore on Vithoba’s death the plaintiffs right to succeed 
to the managameiU was (luite unaffected by any proceedings against Vi- 
thoba during his life, But this view was overruled by the Privy Council 


(1) Bajahviirmah •v. liavi V'urmnh^l M. 
285 P. 0. : Narosimha v. Anantha, 4 M. 891 ; 
Kuppa V. Borasami,^ M. 76; Phatmabi v 
Baji Musa, 88 M. (4971 ; Sundar(mhnl\ 
YagavaHagurukkol, 38 M. 850 (864). 

(2) Bajahvttrmah v, Eavi Vurmah, 1 M 

(8) Venhaiarayay. Srinivasa, 7 M. H. 

( 4 ) Kumari v. Golab, 14 B. L. R, 460 P C.; 
Ranjii 8mh v. Basanta, 12 C. W. N 789 ; 9 
0. L. 697 ; Sudindra v. Sudan, 9 M. 80 ; 
Vidy^purna v. Vidyanidhi, 27 M. 485. 

(6) Chmiaman, v. Ghiniaman, 22 B. 475 , 
Manika v. Balagopala, 29 M. 668. 

(6) d'uananjjan v. Adoremoneyt 18 C. W. 

G. H. a— 88 


K. 805 ; S. 2. (4) Limitation Act. 

(7) Gnanasambanda v. Vein, 23 M. 271 P. 
C. overruling Vclu v. Ona nasambanda, 19 M. 
248 ; Itodhobai \ Ananirav, 9 B. 198 ; Make- 
med V. Qanapati, 18 M. 277 ; Nilmoneij v 
Jagabandhti, 28 C. 686 ; Bom Kanai v. 
Narayan, 2 C, L. J. 546 , Pramada v. Poorna, 
35 C. 691 (699, 700). 

(8) Da^nodar v. LakhatJ, 87 C. 886 P. C. ; 
JtMnanjan v. Adcrcmoney, 13 0. W. N. 806. 

(9) Chidambaran y Minammal, 28 M. 489. 
(10) Trimbak v. Narayan, 7 B. 188 over- 
ruled in Gnanasambanda v. Vdu, 28 Mj^271 
(280) P.O.; Madhusudan v. Badhika, 17 C.W. 
N. 878 : 16 I.C. 927 ; Kunjamani v. Nilkunia, 
20 C. W. N. 314 ; 32 I.C, 828, 
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who held that the creation of successive life-estates was inconsistent with the 
Hindu Law of inheritance and therefore void. 

1981. Muths: Their origin and history. —A considerable portion of 
endowed property is held by the institutions — c riled muths or* monasteries, a 
term which in its ori^^inal and narrow sense signified the abode of an ascetic 
or Sanyasi or Parades!. in ancient India religious learning was imparted by 
a teacher drawing to himself a number of disciples who lived and learnt with 
his guru who gav(‘ them slielter. These congregations of tutor and students 
lived the life of a religious family. At times a number of Rishis foregathered 
in an improx’ised shelter where they taught their studcnits. These were the 
prototypes of colleges and monasteries. With tlierise of Buddhism these institu- 
tions received a considerable stimulus born of a new faith with its levelling 
doctrines and proselytyzing vigour. Congregations f)f monks were formed to 
preach and practise its sulilime philosophy. These monasteries offered welcome 
refugci to those who desired to escape the turmoils and troubles of wordly life. 
They were the rendezvous alike of the elite of the faith as of the bereaved and 
distressed souls from all claim. Whatever tempest may rage without, within 
their walls was peace. The rising power of the doctrine of Nirvan aroused the 
Brahman liierophants from their accustomed letliargy. In the eighth century 
Shankar, an orthodox Hindu scholar rose to re-estal)lish the ancient faith. 
Shankar was an ascetic and inculcated asceticism as the best antidote to the 
new fangled creed. Like tlie Buddhists he too established monasteries and 
founded the order of Sanyasis called Aranyas, Asramas, Banas, Bhartis, Par- 
batas, Puris, Sagaras, Saraswatis, and Tirthas who lived in ynvths where they 
took and taught disciples. The head of these muths was exiled the Mahant or 
Acharya. 

1982. In the internal administration of the 77iuth the Mahant was para- 
mount. In course of time those muths became the favoured objects of pious 
gifts and bequests, till their growing opulence emulated other teachers who 
started other muths which began to be quickly multiplied. “ A preceptor of re- 
ligious doctrine gathers around him a number of disciples whom he initiates 
into the particular mysteries of the order and instructs in its ndigious tenets. 
Sucli of these disciples as intend to become religious teachers renounce their 
connection with their family and all claims to the family wealth, and as it were, 
affiliate themselves to the spiritual teacher whose schools they have entered. 
Pious persons endow tlu^ schools with property which is vested in the preceptor 
for the time being and a home for the school is erected and mattam constituted. 
The property of the mattam does not descend to the disciples or elders in com- 
mon; the preceptor, th^^ head of the institution, selects among the affiliated dis- 
ciples him whom he deems most competent and in his own life-time instals the 
disciple so selected as liis successor, not uncommonly with some ceremonies. 
After the death of the preceptor the disciple so chosen is installed in the gaddi 
and takes by succession the jiroperty which has lieen lield by his predecessor. 
The property is in fact attached to tlie office and passes by inheritance to no 
one who does not fill the office. . It i^ in a certain sense trust property ; it is 
devoted to the maintenance of the establishment but the superior has large 
dominion over it and is not accountable for its management nor for the expen- 
diture of the income, provided he does not apply it to any purpose other than what 
may fairly be regarded as in furtherance of the objects of the institution.” (9) 

(V/ Gnatiasambanda y Velu,2S yi 271 (281) (3) Saminatha v. Sellappa, 2 H.* 176 

P. C. following Tagcire v. Tagore. 9 B L. R. (179); Giyana v Kandasamh 10 M. 876; 
877 P. 0. Vidyopurna v Vidyanidhi, 27 M. 486 ; 

(2) Giyana v. Kandasami, 10 M. 876. Kailaaam v Natarajan, 88 M. 266 F. B. 
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1983. Though all Hindu rrniths contain idols, still the worship of idols is 
quite a secondary matter, its primary object being the maintenance, in circum- 
stances likely to command due respect and estimation, of a line of competent 
religious teachers, wlio as already shown, are given for the welfare of tlie founda- 
tion itself, a real and, so to speak, beneficial interest in the usufruct, the restric- 
tions governing the disposition whereof by them being of the natun^ of a mere 
moral obligation. ”(^) But in so far as the muths were treated as a departure from 
the normal rule applicable to all religious endowments (2) the view of the Madras 
Court has been overruled by the Privy Council in a cas(^ dc‘cided on the following 
facts. The Mahant of a ninth of Astal Pat^^pur in the Mozufferpur district who 
had been its Mahant from 1866 to 1897 resigned appointing his brother’s son 
Rampertab in his place. The plaintiff who was his s aiior chela disputed the 
legality of his appointment contending that by the usage of the ninth the senior 
ohela had the right of succession. The dtffendant supported liis nomination on 
the strength of the decided cases (3) which ri'cognized the riglit of the* Mahant to 
nominate his successor but the Privy Council lield such statement to be too 
general, adding, “ Such (iiiesti<3ns in India are not settled by an ai)pc‘al to general 
customary law ; the us igt* of the particular ninth stands as the* law therefor.” 

In other words, the question is one of fact and not of law. As to Rampertab* 
their Lordships held that b(‘ing married and having had a son born to him after 
he became the Mahant, he was wholly ineligible in that it was inconsistent with 
the holding of an important sacred office. A married man might be selected to 
tliat office but “ initiation of a married man must be preceded by the entire and 
permanent separation from his wifi' and by the giving up of all wordly ties.” 
And as to his brother Bliagwat, since he was appointed by Rampertab who 
was himself incompetent, lie was equally ineligible. Tlu're remained the ex- 
inalnnt Anand Das himself. He was ag('d 80, had abdicated all his functions 
and he admitted tliat liis position was no mon* than that of any worshipper. 

The Mahant in their Lordships’ opinion is not only a spiritual preceptor but 
also a trustee in respect of th(‘ asthal over which he presides.’' Tliere remained 
the plaintiff whose claim by n'ason of his being the senior vliela remained and 
had not be('n denied, failing an appointment by the late Mahant. He was 
accordingly declared as tlie rightful Mahant in succi'ssion to Anand Das. ^6) 

1984. The position ol tlie Mahant must tlien b(' now settled to be as follows : 
‘ The whole assets (of the mufh) are v('st(‘d in him as the owner thereof in trust 
for the institution itself.'’ ('^) ^*The nature of the ownership is... an ownership in 
trust for the muth or institution itself, and it must not bt* forgotten that 
although large administrative powers are undoubtedly vested in the reigning 
Mahant, the trust does exist and must be K'spected.” ‘‘The Mahant in their 
Lordships’ opinion is not only a spiritual preceptor, but also a trustee in respect of 


(1) Vidyapur7ia v. Vidyanldhi, *27 M. 435 
(442). 

(2) In Vidyapurna v. Vidyonidhi, 27 M. 
4B5 (iB7) Bbashyam Ayyangar, J., ooni pared 
the position of the head of a muth to a oor- 
porfttion sole, adding that ' as in the case of 
a biahoprio, perpetual sucoession in a muth is 
secured by the provision for nomination of a 
Buooesgor,’* But in view of the latest pro- 
nouncement of the Privy Oouncil, this view 
must stand modified. 

(3) Samimtha v. Sellapyu, 2 M. 176 ; 
Qiyam v. Ka^asami, 10 M. 376 (386) : 


Vidyapurjia v. Vidyanidhi, 27 M. 435 ; 
Kailasvi, v. NaUirajan^ 38 M 265 P B. 

(4) Ham Parkash v. Anand Das, 43 C. 707 
(714) P. C. following Oreedknree v. Nund^ 
kishore 11 M l.A 405 (428) ; Muttii v. Peria- 
nayagumJj R 1 I. A. 209 ; Rojahinirmah v. 
Hai Vurmah, IM. 235 P. C. 

(5) /v’am Parkash v Anand Das, 43 C. 707 
(719) P. G. 

(6) Ham Parkash v. Anand Da*., ^ 
707 (782, 733) P. C, 

(7) /6., p. 713. 

(8) 15., p. 714. 
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the muth over which he presides.” (^) Adverting to this case a Madras Bench 
held it to be a “considered pronouncement as to the position of the head of a 
muth, as to his functions and his legal position with regard to the endowments, 

In the absence of custom, a Mahant of a muth cinnot transfer the right of 
management vested in him, though coupled with the obligation to manage in 
conformity with the trust annexed thereto. 

A 

1986. There is no fix('d rule which regulates the relation between a 
sup^Tior and a subordinate muth I vvvn if a muth is subordinate to another, it 
must be governed by its own rules of management, 

1986. But though a Mahant does not as a matter of common law and 
apart from special usage, possess the power ot appointment, he is entitled to 
appoint a deputy who may in due course succeed to him.'^) It has already been 
stated that a muth like an idol is a juridical person capable of acquiring, hold- 
ing and vindiciting legal rights though of necessity it can only act in relation 
to those rights through the medium oi some human agency. In connection 
with the property of a muth there are two distinct classes of suits, those in 
which the manager seeks to enforce his private and personal rights and those in 
which he seeks to vindicate the rights of the math. The rights of the muth 
cannot ordinarily be prejudiced by the result ot a suit ol the former class. 
The head of a muth may contract debts tor tlie purpose of tlie umth, and debts so 
contracted may be recovered from the math property, and will devolve as a lia- 
bility on his successor to the extent of the assets received by him. But the head 
of a muth cannot pledge its credit for debts contracted for its purposes without 
necessity and without reference to the question whether they should have been 
met from current income. In this respect the head of a muth does not possess 
larger powers than the heads of other religious institutions whose powers are, as 
previously stated, analogous to those of the manager for an infant heir. 17) 

1987. Succession to mahantship. — It is now settled that the position of 
a mahant in relation to the muth over which he presides is that of a trustee and 
not of an owner 1®) though he possesses larger powers of internal management. 
But being the trustee, he has no right to appoint a successor and the question 
of succession to him must be goviTiied by the particular usage of the institution 
and in fact, the general law. If, by the practice and usage of an institution, the 
mahant is entitled to nominate a successor, the courts will give effect to it, 
The mahant cannot appoint a successor by a will though he may be autho- 
rised by usage to appoint a successor but tliat “ usage' forms the controlling 
rule with regard to the right to the office of mahant may now be considered as 


(1) i6.,p. 782. 

(2) Balusivamy v. V enkataswamih 40 M. 

7i6 (7i9). 

(8) Bajahvurmah v. Ravi Vurmah, 1 M.288 
P.0,; Onamsanibanda v. Vein, 28 M. 271 P. 0. 
explained in Prnyad v. Kriparam, 8 0. L. J. 
499 (604). 

(4) Prayed v. Kripraam, 8 0. L. J. 499 
(606) following Kashi v. Chidumbarnath, 20 
W. 217; Oiyana v. Kandasami, 10 M. 876. 

(6) Tiruvambala y. Pandaram, 40 M. 177 
(197). 

(6) Babai Boo v. Luxman Das, *28 B. 216. 


(7) Xatnrnia v. Kaf utha, 9 I. 0. (M) 160. 

(8) Ram Parkash v. Anand Das, 48 0, 

707 (718, 714, 73.) P C. explained in 

Balasawmy v. Venkaiasawmy, 40 M, 746 (740) 
followed in Palaniappa v. Sretnaih, 40 M. 
709 P. C. 

(9) Kamini v. Amasih, 18 0. 108 P. 0. 

(10) Rmn Paarkaih v. Anard Das, 48 0. 
707 (728) P. 0. 

(11) Sarniaatha v. Sellappa, 2 M, 178 
(179) explained per Lord Shaw in Bam 
Parkash v. Anand Das, 48 C. 707 (716) P, 0. 
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having been conclusively settled by autliority.’* But while it is so, usage 
generally leans towards the succession of tlie senior dxela as the rightful 
successor and where there is no evidence of any usage to the contrary, the court 
will be justified in presuming such usage to govern the succession. (2) In many 
muths the mahant is elected by the Sanyasis of the 7nnths of his order and in 
the absence of custom and the power of appointment, this should be presumed 
to be the rule of election. 


It lias been held as proved that the mahant of the muth.s of the Nanak 
Shahi Udasi sect possesses the power to nominate his own successor. 

1988. Gossains and Sanyasis. — -The orthodox Hindu muths are tenant- 
ed by Gossains, Sanyasis, Bairagis or ascetics of other sects who are drawn 
from the Hindu society without distinction of caste, every Hindu being compe- 
tent to enter a religious order. In the case of Dasnami Ciossa\hs or Sanyasis, 
the initiation is performed as follows : —When a person intends to enter the 
sect, some ordinary ceremonies are performed sucli as the shaving (d* the head, 
bathing of the body, wearing of new clotlusand the assumption of a new name 
upon which he becomes a novitiate Gossavi in which state he continues for a 
year or two during whicli lie is expected to make himself familiar with the 
rights, customs and usages of the order. Often during this i^eriod of probation 
the novice is initiated into the ceremoney of Biraj Home which consists in 
whispering into his eirs the muhnantra or the mystic formula which converts 
the novice into a chela. During the period of probation it is open to the 
novice to renounce the life of the monasliy and return Lo secular life but after 
the perforro'ance of Biraj Home he ernnot return to it. Tliis ceremony is not 
performed till the probationer att li ns the age of discretion so as to be able 
to realize for himself the full significance of the final act of renunciation of 
the world. The ceremony of Biraj Home is performed on an auspicious day 
and its performance completes the affiliation of the ckeUi to Jiis g/rr/o Biraj 
Home ceremony requires that the novice should have attained the years of 
discretion which according to Hindu Law implies the completion of the 16th 
year. 


Manager’s duties. 


218 T he manager of an endowment is 
charged with the following duties : — 


(1) He must carry out the founder's directions, if any, as 
to the management of the property. 

(2) He must maintain the customary usages of the institu- 
tion. 


(3) He is entitled to the possession of all endowed property; 
and as shebait, he is entitled to the custody of the idol and all 
its paraphernalia. 


(X) Bam Pnrkash v Anand Das, 48 0. 
707 (716) P’ C. ; Janaki v. (Jopal, 9 C 7t>(5 
P. C; Qanda v. Ohatar Furit 9 A. 1 P. C.; 
Grudharee v. Nandokuhore, 2 Hay 683 : 
Frayad v. Kriparam. 8 0 . L, J. 499 ; 
BaAiO V, Oharib Dna. 18 A 966 : oonfcra 
8eUapp(i$wainy v. Manikaswamy, (19H) M. 
W. N. 869; 11 1. 0. 886. 

(9) Baia Bam v. Bhata, 38 1. 0, 921. 


(ti) Prayad \. Kriparam. 8 C. L.J. 499 
^506) following Modho v, Kamta^ lA. 589 J 
Bamji v, Lachhu, 7 C W. N 145. 

(4) Bharam Dass v. Sadho, 40 I. C. (A). 
177. 

(6) Uamdhnn v. Dalmir. I4 C. W N. 191; 
2 I. C. 386. 

(6) liamji v. Lachhu, 7 0. W. N. 145. 
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(4) He must maintain accounts of the trust and is entitled 
to an indemnity for anything of his own spent thereon. 

(5) He mav retain or apply the sin plus as may be usual or 
customary. 

(6) He may improve the property out of its surplus. 

(7) He is accountable to the founder and in his absence, his 
legal representatives. 

(cS) He is entitled to sue and is liable to be sued on behalf 
of the trust. 

Synopsis. 

(1) Duties of maiUKjcr (1989), to bcnciir.iaries (1993). 

(2) Founder s directions to be earned (9j Manaqcr's ciutJiotUy over servants 

out (19^0). (2000-2001). 

^3) Manager's general poieers (1991). (10; Diitg of ma nag cr to keep accounts 

(4) Management by rotation of co- (2002-2003). 

trustees 1 1^ )2) (^11) Duty of manager to receive votive 

(5) Right of ivorshippers (1995). offerings (2004). 

(6) Duty of manaqsr to ohservi cus‘ (12) Manager s light of suit (2005). 

tomanj mages of the xnstitu- (l3) Fjffect of a compromise (2007 j. 

tion (1996-1908). (14) Manager's right of reimburse- 

(7) Possession of the endowment to be. ment for out of pocket expenses 

with manager (1999). (200S). 

(8) Possession of manager not adverse 

1989. Analogous Law. — All the clauses ot this section are drawn from 

the decided cases. H) The duties of manager must depend upon the nature of 

the endowment. If it is charitable without being religious, the manager has 

merely to administer the fund in accordance with the wishes of the founder or 
the general purpose of the foundation. Where, liowever, the trust is religious the 
manager’s duties are more artificial and must conform to the forms and rituals 
if any, prescribed or usual in such cases. For the rest, his duties are in con- 
formity with the general law (2) and will now be considered. 

1990. Founder s directions. — This clause is in consonance with the 

general rule enacted in S. 11 of the Trusts Act which 
Cl. (1). requires the trustee to fulfil the purpose of the trust, and 

to obey the directions of tlie autlior of the trust given at 
the time of its creation except as modified by the beneficiaries being competent to 
contract, provided that where the beneficiaries are incompetent to contract, the 
directions of the District Judge should be taken, and the trustee is not bound to 
obey any direction which is impracticable, illegal or manifestly injurious to the 
beneficiaries. Under S. 43 of the Religious Endowment Act (^) and S. 34 of 
the Trusts Act it is open to the manager to take the advice of the court on any 

(l) Cl. (1) Ct. S. 11 Trutfts Act. 21 B. 24 (261. 262) affirmed 0. A. 

Cl. (2) Vidyapurna v. Vidyanidhif 27 CMalah v. Manohar, 28 B. 650; 

M. 435 (465); Sankaralinga v. Jugul v.Lakshman, 2.3 B,Ki8hor 669; 

Eajeawara, 12 C. W. N. 940 liajeshwnr y. Gopeshwar, S6, 0. 2^6, 

(961) P. (I Gl. (8) fodhiram v. Dasdeo, 736 (787)P.B. 

Cl. (8) Seshadri V Ranga 33 M, 681 (634) (2) XXVlTlof 1867, similar provision ex- 

(ii. (4) 8-H Thackersay v. Harhhum, 8 ists in 22 and 23 Viot. C. 35. B. 22 

B. 482 (467). Madras. Doveton Trust Fufyd (In re), 18 

Cl. (5) Gajapati v. Bhagawan 16 M. M. 448. 

44 ; Manohar v. Lakhmi Baw, (8) XX of 1868 
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question respecting the management or administration of the trust property. The 
trustee is not bound to cirry out the details of his instructions, since his posi- 
tion as trustee arms him with a certain discretion in th(‘ interest of the trust 
property. Where therefon*, he has acted erroneouslv but honestly according to 
his best judgment in the interest of the trust, the court will not too narrowly 
canvass the matter in which lie has overborne his instructions. 

1991. Manager s general powers. — In the first place, a manager must 
1)0 distinguished from a superintendent tl) or other officer in w^hom the trust 
does not vest, but who is merely to supervise the work of the manager. (2) Such 
officer performs his prescrilx'd dutu's but has neither the rights nor is liable to 
perform the duties of inanag T. Then again the manager of the trust properties 
as such, must be distinguished from the manager of the tempi L-ser vice and cere- 
monies which he performs according to thti customary ritual. As manager of 
the prop irties he is trustee for thf‘ endowment and his general rights and duties 
are thos^i of a trustee, Where the management vests in more than one person 
jointly, they must all act jointly 

1992. It is competent for co-trustees to settle a scheme of management by 
each of the co-trustec s in rotation, at any rate, where no emoluments are 
attached and the office is an hereditary one. Wher(‘ emoluments are attached 
and the office is liereditary, the emoluments will be siibjecx to partition in the 
strict s^mse of the term, like any other family property. But ^\hate\'er may be 
the number of co-trustees, the office is a joint one and the co-trustees all form, 
as it were, but one collective trustee, and therefore must execute the duties of 
the office in their joint capacity. The manager of a temple fills a double 
role. “ As regards tlie propeity, the manager is in the position of a trustee. 
But as regards the service' of the temple and the duties that appertain to it, lie 
is rather in tlic' position of the holder of an office or dignity which may have 
been originally confeiTcdon a single individual, but which, in course of time has 
become vested l)y descent in more than one person. In such a case, in order to 
avoid confusion or an unseemly scramble, it is not unusual and it is certainly 
not improper, for the parties interested to arrange among ihemseKes for the due 
execution of the functions belonging to tlie office in turn or in some settled 
order and sequence. Then* is no brt'ach of trust in such arrangement nor any 
improper delegation of the duties of a trustee. 

1993. Sue!) arrangement however creates no right, but is supported on the 
ground of convenience^ and may be at any time revoked by all the cotrustces (^) 
though it could not be varii^d or rv'voked by any oiii' of tliem as inconvenient 
to himself. Any co-trustee miy enforce the agreement against any one obstruct- 
ing him in his right, A decision by the majority is binding on tlie minority 
when it is arrived at after full opportunity given for mutual discussion by all 
the members in which the minority had an opportunity to record their dissent. 

In the case of private or ftmily idols which have no local habitation, such 
as a temple, it is open to the co-trustee to remove thimi to anotlier house for the 
period of his turn but he must return them at his own expense to the next 
turn owner, 

(1) Ramchatin v. Bakhaiy 410. 19. (6) Rmnessur v. Ishan Chunder, 10 W li. 

(^) Bantr,nathan v. Murugappa, 29 M. 283 457 ; Oaur Mohan v. Mndan Mohan, 16 W. 

(289) P. C R. 29 (30). 

(8) Raman aihan V. Mnrugappa, 21 M , 1^2 (7) Teramath v. Lakshmi, 5 M. 270; 

(199). Thattan v. Mangalath, 84 M. 406 

(4) Ramanaihan v. Mnrugappa, 29 M 288 (8) Dwarkanath v. Janobee^ 4 W 79 

(289) P, C. |30) ; Ram Soondur v. Tarack Chnnder, 19 

(6) Narayansawmiv, Kumar asawmi, T M W R. 28. 

H. C. R 207 (270). 
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1994. Tlie general duly of the manager is to take that reasonable care in 
the maii'igement of the trust wJiich a prudent person under similar circumstances 
would take of his own property. (1) 

But though this is tlic ideal, misminagemeiu of Hindu endowments by 
their managers is a byword of reproach. In a majority of cases the terms of the 
grant are extremely vague— in other cases, they are not even traceable, while in 
most cases tliey follow a traditional practice. As remarked by West and Buhler : 
“The idol, deity or the religious object is looked on as a kind of human entity 
and the successive ofBciators in worship as a corporation With rights of enjoy- 
ment but not generally of partition or alienation, except so far as this may be 
necessrry to prevent greater injury. Such endowments are frequently founded 
by gifts and bequests simply to the institution. No rules have, in a majority 
of these cases, been formally prescribed. The intmtion of the foundation has 
to be gathered from the traditional practice and the succession is thus deter- 
mined by the custom of each particular institution, though this may have be- 
come embraced in some more extensive custom. And as to the management 
of an endowment, it is not competent for the holders in one generation to im- 
pose rules on those of anotlier. The endowment once made cannot be resumed, 
but performance of the duties may be enforced.” i2) 

1998. Worshippers’ ri^ht. — In the case of a public religious trust, it is 
the right of every worshipper and devot(‘e of the temple to enter the shrine for 
the purpose of worship. They cannot be refused admission without just cause. W 

1996. Must observe customary usages —He must observe the custo- 
Ch (2). mary usages of the foundation. As observed by the Privy 

Council'* “ It is the duty of the trustee or manager to maintain the customary 

usages of the institution and if he fails to do so he is guilty of a breach 

of trust and still more so, if lie deliberately attempts to effect a vital change of 
usage and make it binding on the worshippers by obtaining a decree of the 
court to establish ii.” (^) In the case of temples, the endowments, whether in 
the shape of landed property or tasdik allowances, have to be devoted to the 
carrying out of the specific purposes connected with tlie temples, i.e,y the daily 
worship and the periodical ceremonies and festivals, purposes defined and settled 
by usige and cusloiu and generally recorded in what is known as the ‘dittam' 
and the dharmkartas are mere trustees for the carrying out or the executing of 
such trusts. In the case of wuihs, however, such defined and specific purposes 
immediately connected with the maintenance of the mufh as an institution, are 
in the nature of things very limited and a large part of the income derived 
from the endowments of the viutk as well as from the money offerings of its 
disciples and followers — which offerings as a rule are very considerable* — is at 
the disposal of the head of the mulh for the time being which he is expected to 
spend at his will and pleasure, on objects of religious charity and in the encour- 
agement and promotion of religious learning. His obligation to devote the 
surplus income to such religious and charitable objects is one in the nature 
only of an imperfect or moral obligation resting in his conscience, regulated 
only by the force of public opinion and he is in noway, whether as a trustee or 
otherwise, accountable for it in law. 

(1) % 161. Contraot Act ; Speight v. Qauni^ B. 426. 

L. R. 9 A C. I (lOo). (4) Sankaralinga v, Bajeswnra* 12 C. W 

(2) W and B.H. L 201, 202 cited in Vidya^ N. 940 (961) P. C. 

pumav Katdj/amdAi, 27 M. 486(449). (6) Vidyapnrna v. VidyanidhL 27 M. 486 

(8) Dooteeram v. t/uckee Kmt, 12 W, (466). 
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1997 . The customary usages must necessarily differ according to the 
nature and purpose of the foundation. If it is a t(‘mple, the ordinary usage con- 
sists in preparing food (called bhog) for the deity, celebrate certain festivals, 
arrange for fails (1) and collect votive offerings. If he neglects to perform his 
usual and oust oniiry duties or is guilty of malversation or misconduct in the 
performance of them the court will restrain him. Such would be the case 
where the manager refused to perform the usual festivals though he was in 
funds. A fortiori would he be guilty of such misconduct if it was usual to cele- 
brate them with the aid of voluntary contributions. “ And of course, the courts 
are bound to restrain a trustee from injuring the institution under his charge by 
corruptly, arbitrarily or wantonly departing from the ordinary course of pro- 
cedure in regard to ess-mtial or important matters connected with the institution. 
That such departure on the part of a trustee amounts to a breach of legal duty 
incumbent on him is the ground on which the court exercises jurisdiction over 
him.” The manager must conform to the usage. He cannot alter it. He 
cannot alter the form of worship or the ceremonies and processions in 
connection with idols. But of course, m this as in all other matters, they 
must be guided by public opinion. 

1998 . The manager of a public temple cannot make rules preventing free 
admission of every worshipper thereto for the purposes of worship. Nor can he 
levy an admission fee though he may regulate admission to a particular part 
owing to the vilue of the idol and its ornaments. In this and other matters 
of detail, the manager doubtless possesses a power which must be exercised not 
capriciously but only in good faith on necessary occasions and for necessary and 
legal purposes as for preserving orderliness and decency of worship. 

1999 . PossOBsion of the endowment. — Tlie manager has the sole right 

to be in possession of the endowment, the idols, its jewels 

(5)’ and other paraphernalia. Where there are several trustees, 

they are allowed to partition tlie endowment for conveni- 
ence of management. And where they have equal right of worship, they are 
permitted to exercise it by rotation. They may even remove the idol if it has 
no local hal)itation for tlie period of their turn, but on condition that they deliver 
it at their own expense to the owner of the next turn. But this is an exception 
and not the rule, since idols ordinarily gain in sanctity by the reason of their 
locality and where they liave for long remained in a place it becomes their abode 
from which they cannot be remox^ed. 

2000 . The right of the manager to superintend the work of all servants 

employed on the foundation arises from the very nature of 
office as manager. He is laititled to punish and dis- 
miss all servants including tlie hereditary priest for miscon- 
duct and unless the dismissal is maficious or ynala fide the civil court has 
no jurisdiction to review his decision unless he can shew tliat there was 
a trust in his favour- In any case the fact that the servant was dismissed 

(1) EvayAlwar v. Namberumaly 23 M. (5) Kalidab v. Gor Parjaranty 16 B. 809 

398 (304). ^ (316, 317). 

(2) Ib, p. 304 ; KrishfW'Sami v. Sama- (6) Seshadri Eanga, 86 M. 681. 

ram, 80 M. 168. (?) Bhavani v, Timmannay 30 B. 508 ; 

(8) Venhatnrayar v. Srimvasn, 7 M. H. contian Krishnasawmy y . Oomotuniy H. 

0. B. 83 (86). C. R. 63; Seshadri v. Bangoy 86 M. 681 (682). 

(i) Subharaya v. GJuUapOy 4 M, 316 (8) Bonn Charan liakholy 4 lI C, 

( 816 ). 


G. H. C.— 89 
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without notice fjiven or explanation taken is no ground for interference. 

The nature of tlie office may be such that instant suspension from the func- 
tions of the office would be necessary in the interests of the institution and to 
hold that the officer could not be suspender! without notice and without explana- 
tion received from him, might be seriously detrimental to the interests of the 
temple*’ (1). 

2001. The possession of the manager being qua trustee, cannot be ad- 
verse to the beneficiaries. In determining what right adverse possession would 
confer on the holder, the animus possidmcU is the decisive factor. The charac* 
ter in which possession is held must determine the right which the possession 
would confer. The fact that the trustee was misappropriating the rents would 
not make his possession adverse, though it would make him liable to account 
for the rents so misappropriated. The plaintiff’s father as trustee had let certain 
temple lands to the defendant. The plaintiff sued to recover them. It was 
proved that the trust had vested in another. The plaintiff had, however, receiv- 
ed rents of the land and appropriated them to his own use. He claimed the 
lands by adverse possession. But the court dismissed his suit holding that the 
land belonged to a trust and could not be recovered by the plaintiff who was the 
trustee, however wrongfully he may have used its rents, (2) 

2002. Must keep accounts. — The manager must maintain accounts 

ClB. (4) ‘8) (7). even if he be himself the founder, His failure to keep 

accounts is a grave misconduct justifying his removal. (^) 
It is the manager’s duty to protect and preserve the endowment, to manage it 
prudently and to conserve its resources with scrupulous care. It is his duty to 
take stock of all the dedicated property, realize bid securites before they are 
lost. If his predecessor has wrongly alienated any of the properties it is his 
duty to recover them before they become irrecoverable and if by his fraud or neg- 
ligence any of the properties are lost he is liable for it. All surplus must be 
promptly invested in sound securities, otherwise he will be liable for interest. 

He may invest in any securities provided they are of a permanent and not 
perishable or terminable nature, 

2003. The manager must not mix the trust accounts with his own since it 
leads to confusion. If he contravenes this rule and mixes trust money with his 
own and the two cannot be separated, the trust will be entitled to the whole, (®) 

The manager’s salary is sometimes fixed, but in many cases he is left to 
make what he can out of it. In such case it is difficult to call him to account, 
for he is accountable to no one. Such is ordinarily the position of the Mahant 
of a muthM^) Wherever he is accountable at all, his liability will be determined 
by the rules here stated. 


(1) SBshadri v. limga, 86 M. 681 (684). 

(2) Thuppan v, Ilichiri, 87 M. 878 (377). 

(3) Thacker sey v. Surbhum, 8 B. 482 
(467). 

(4) Manakcar v. Lakhmiram, 21 B. 247 
(261. 265^ affirmed 0. A ChoiaUl v. Manohcur, 
24 Bf oO P. C. ; Jv>gaX Kishore v. Lakshman^ 
Das, 23 B. 669; Eajeswar v. Oopeshmr, 36 0. 
226. 

(6) Thaohersey v. Harbhum, 8 B, 482 


(465). 

(6) Ib. 

(7) Rajarcmy. Lakshmi, 18 M. L. J. 206. 

(8) Desouza v. Desouea, 12 B. H. 0. B, 
184 ; Thackersey v. Jffurbhum, 8' B, 482 (466), 

(9) Oatway EertsUi v, Oaiway, (1206) 2 
Oh. 866. 

(10) Sarnimiha v. Sellappa, 2 M. J76 (i79); 
Vidyapurm v. Vidyanidkit 27 M. 480 {W) 
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2004. The manager is entitled to receive votive offerings which he must 
## I d credit in his accounts. Where an idol is set up tem- 

YouYe o ler ngs. porarily for worship or where the offerings are of a 

perishable nature, such as articles of food, the priest in attendance, as the 
nearest Brahmin available, generally appropriates the offerings ; and the same 
is the case where the idol itself is the private property of the priest. But 
where, the idol is an ancient one permanently established for public 
worship, and the offerings are generally of a more or less permanent character, 
being coins and other metallic articles, in the absence of any custom or express 
declaration by the donor to the contrary, they are as they ought to be, taken to 
be intended to contribute to the maintenance of the shrine with all its rites, 
ceremonies and charities and not to become the personal property of the priest. 
However much a Hindu votary may wish that his offerings to public shrines 
should ultimately go to the use of meritorious Brahmins, he can never be sup- 
posed to intend, nor does the Hindu Law, anywhere allow, that they should 
become the property of the priest, to be squandered by him or devoted to pur- 
poses foreign to the endowment. ” 

A Mahant of a muth is however entitled to retain all votive offerings 
subject only to the burden of maintaining the muth. (2) 


2006. His right of suit.— Th c manager is entitled to sue on behalf of the 
endowment as its guardian or next friend, and he may be 
Cl. (8). sued as such. In some cases the manager is held entitled 

to sue and be sued in his own name without the idol being 
joined as the party interested. (^) This procedure is at variance with the general 
principles said to be supported by practice. But there seems nothing to com- 
mend it. 

Since an idol is a juristic person in minority, the manager suing for an idol 
is entitled to the extension allowed by S. 6 (old S. 7) of the Limitation Act. 


2006. Persons interested as worshippers in a public religious endowment 
may be added as parties to a suit instituted by a trustee on behalf of the endow- 
ment against third parties if such joinder is considered by the court as desirable 
in the interests of the trust. (6) Such an occasion was held to arise where the 
worshippers complained of a breach of trust by the manager who had colluded 
with the other side to the prejudice of their right of worship.l*^) As S. 145 of the 
'Code of Criminal Procedure deals only with immoveable property, the court 
may declare the possession of a temple, but can pass no order as to the offer- 
ings or of the right to act as priest. 


(1) Banerjee, J., in Oirijanund v. Saila- 
janund «8 0. 6i6 (655, 666) following 
Manohctr v. Tambhaf^l^ B, 247, To the same 
effect Qcmpchirav v Ramadhin Das, (1874) B. 
P. J, 258; Gcmpatraoy. Anopram, (1879) B. P. 
J. 861 ; QhoUklal v. Manohar, 24 B. 60 P. C 

(2) Vidyapurna v. Vidyanidhit 27 M. 485; 

V Nataraja, 88 M, 266. 

(8) ^odhi Bnw v. Basdeo, 88 A. 786 (787) 
W* B. oyeMuHng contra in Bagnnathji v. 
Bho^ Lcd, 19 A, 680. 

(4) Ju^odumha v. Fuddommey^ 16 .B. L. 
B. 848 (880) foljowed ia Babajirao v. Lax 
num Das^ 28 B. 215 (22B) ; Framada v. 


Foorna Chandra, 35 0. 691 (698); Dinabhandu 
V. 0 hamiruddi, 34 I 0 (A) 648. 

(6) Jagadindra v. Hevianta, 82 C 129 
P. C. Sankamurtiw. Chidamhara 17 M. 148, 

(6) Jeyangarulavaru v. Sri Hati, 4 M. H. 
0. R. 9; Narayamsami v. Irulappa, 12 M. 
L J. 866 ‘ Chidambaram v. Bangnchariar, 29 
M. 106(110). 

(7) Sankarntinga v. Rajeswara, 31 M. 286 
(260) P. 0. 

(8) Ram Satan v. Raghu Nandan^^B C, 
387; Kader v. Kader^ 29 if. 237. 

(9) Quiram v. Lai Behari, 37 0. 678. 
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a com 


2007. The manager cannot enter into a valid compromise binding upon 
his successor unless it is shown to have been entered into 
for the benefit of the endowment. The manager cannot 
settle the riglit to his office by compromise, since, while a 
party may settle by compromise a matter of a private individual right, he can- 
not so settle a right which is not purely of a private civil character. A right in 
which the public are interested will not be permitted to be adjusted by arbitra- 
tion or compromise. *‘The court itself has certain duties in connection with a 
case in which a judgment in rent has to be pronounced or in a case which 
involves the right of the public or the right to a religious and charitable office 
or the right of a minor or other incapacitated person.” W An agreement or 
compromise affecting such right is not a lawful agreement or compromise. 

A decree even if passed on sucli compromise will not bind the public wliose 
rights are affected only by decrees passed upon their merits. But the rule 
has no application to cases in which the public riglits are not infringed. 


For instance it is competent to the shebait to compromise a suit in 
respect of the debutter property and such compromise will bind his successor 
in office if made in the interest of the endowment. 


2008. Tlic manager is entitled to be reimbursed the expense which he has 
Right of reimburse carrying out th(‘ directions of the testator, or 

otherwise on ()l)jectR of necessity. The right of indemnity 
is incident to the position of a trustee. The liability in 
respect of that indemnity is the first charge on the trust estate. So where one 
Bejay succeeded his father as shebait of a religious trust and his right was 
contested by one Peary who obstructed Bejay’s possession with the result 
that its income cilculated at Rs. 10,000 a year fe?ll to less than a moiety. Bejay 
defended his title and spent Rs. 71,572 and out of his private funds in protect- 
ing the debutter estate and performing his obligations as shebait. It was held 
that the estate was liable to indemnify Bejay for the amount spent by him in 
defending his own title as shebait and in protecting the estate and carrying 
out the directions of the founder’s will, (o) 


Removal of mana 21©. A manager may be removed from 

his office for such misconduct as is incom- 
patible with the interest of the endowment. 


Synopsis. 


(1) Removal of manager from office 

(2009). 

(2) Grounds for removal (2009-2013). 

(3) Dismissal when justified (2010). 

(4) Fraud or dishonest misappropria- 

tion (2009). 


(5j Omission to keep accounts (2009). 
(6) Lunacy (2011). 

(7j Immorality (2012). 

(8) Assertion of private ownership 

(2013). 

(9) Procedure for removal (2014). 


(1) Qirijanund v. Snilajanund, 28 G. 645 

(2) Swi^rambal v. Yoqavanagurukkal^ 88 
M. 850 (862). 

(8)/5, p. 862 

(4) Jenkins v. Robertsmiy L. R. 1 H. L. Sc. 
117 ; followed io SundaraTnhal v. Yogavmia- 
gnrukkcX, B8 M. (860, 863); Bhaskara v Nara- 


yanasamy, 12 M L. J. 860 ; Gyanananda^ v. 
Kristo. 8 C W. N 404. 

(5) Hossein Ali v. Bhagwon 84 0. 249 
(266). 

(6) Peary v. Narendra, 87 C. 929 (284, 
286) p.O 
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2009. Analogous Law. — ‘The removal of the manager from his office 
depends upon the terms and condition of the foundation and the nature of the 
manager’s misconduct. Where the foundation is a family temple, members of 
the family arrange among themselves for its management. Where the founda- 
tion is a public trust tlie court wields sufficient jurisdiction and control over 
its management. In such case it has to examine the principles wliicli should 
guide it in sanctioning the dismissal of the manager. It has been held that a 
mere non-feasance is wholly insufficient to justify liis removal The fact that he 
took no interest in the welfare of the temple or had mistaken the scope of his 
duties and sanctioned expenditure in payment of fines and costs of trustees of 
his own sect, or had taken part in faction fights are not such non-feasances for 
which he can be removed unless his neglect has led the buildings of the in- 
stitution to fall into decay. A manager cannot be punished with dismissal 
for his mistake or error of judgment though the court will give directions for 
better management in future, Nothing short of fraud or dishonesty will move 
the court to remove him 1^) even though Ins office be hereditary. 1^) I'ailure 
on the part of the manager to keep or submit accounts to the committee is a 
breach of one of the most important duties cast upon him by law and is suffi- 
cient to justify his dismissal. 

2010. So is the fact that the manager had continuously misused the 
income of the endowment. A manager wrongly dismissed from his office is 
entitled to damages for liis wrongful dismissal. W hen a temple trustee had 
been given notice by the temple committee of some or all of the charges against 
him and one of them drew up a report suggesting the trustee’s suspension 
pending further orders and the otlier members except one agreed, it was held 
that the action of the committee was ultra circs and ih.at the trustee was 
entitled to damages against Ins corporators who were parties to liis wrongful 
removal from office. 

2011. The lunacy of the Mahan! of a muth does not, it is said, disqualify 
him to continue as its head though it would be a ground for appointing a 
substitute to carry on his duties during the continuance of liis disability. (®) But 
immorality, marriage and incontinence is quite another matter. It is a 
misconduct for which the head of any religious foundation will be thrown out. 

2012. So Lord Shaw refen ing to the qualifications essential to the 
Mahant of a muth said : “The nomination must fall upon one wlio is competent 
to hold his important sacred office. For instance, the person chosen may be 
disqualified by reason of bodily deformity, or t)odily disease such as leprosy, of 
disease of the mind, or of the leading of a life whicli is immoral or is inconsistent 
With the religious vows of the brotherhood. In all such cases the nomination 
would be void. Among these disqualifications stands tlie contracting of a marriage 
and the begetting of cliildrcn. As already mentioned, initiation of a married 
man must be preceded by the entire and permanent seijaration from his wife and 
by the giving up of all worldly ties.” But their Lordships were considering the 

(0 Tifuvewiodaih v. Srinivasa, 2% M 861. (7) Sathoppayyar v. Pertasami, 14 M. 1 

(2) Ganapati v. Savithri, 21 M. 10 (11, 15), (8) Venkatc v. Ponnusami, 38 M.L. J. $60; 

(3) Anwtji V. Naraynn, 21 B. 666 (669). 48 1. C. 206. 

(4) A*0. V. Abdul Kadir^ 18 B,401; A G.v. (9) Vidyapurna v. V-idyonidhi, 27 M. 486 

Punjabai^ 18B. 661. (448) contra Bam Parkash v. Anafi^Das^ 48 

(6) Pakwuddin v. Ackeni, 2 M . 197 (199). C. 707 (7 19) P. C. 

(6) Ananthanarayana v. Kuttalam. 22 M. (10) Bam Parkash v. Anand Das^ 48 C. 707 
481; Fdkurudin v. Ack^ni, 2 M. 197 (199). (719) P, C> 
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case of appointment and not one of removal ; and the two do not stand on a par. 
But that immorality would disqualify the manager of a religious endowment 
from holding office cannot for a moment be doubted. And it has been so held.i^l 
But immorality has not the effect of causing forfeiture. The manager must be 
removed. Of course a manager cannot be called to account if he is not by 
the terms of his appointment, liable to maintain or render any account. W 

2013. Nor again, can the manager be removed from office because he had, 
following in the wake of his predecessors, considered himself as owner of the 
estate. This is a case in which the court should overlook the past and provide 
against the future by settling a scheme of management. So again a party hold- 
ing land assigned for the support of an idol subject to the performance of the 
ceremonies or worship of the idol, who fails to perform the required service 
cannot be summarily removed without being given the option to continue the 
worship. A deposition of the shebait by a foreign state, ix,y the Maharaja 
of Odaipur has no effect upon Iiis management of properties situate in British 
India. 

2014. Procedure for removal. — The procedure for the removal of the 
manager must depend upon the terms and nature of his appointment. If he 
was appointed by the brotherhood, those who possess the power of appoint- 
ment presumably possess also the power of dismissal. But then both the 
appointment and the dismissal must be in consonance with fair play and justice 
decided upon in a meeting convoked for the purpose in whicli all members are 
consulted and the decision arrived at according to the opinions of the majority. 
Where therefore the brotherhood of Samub Bhakts removed their high priest by 
convening a meeting in which only those favouring his dismissal were present, 
it was held that the dismissal was improper in that there had been no convoca- 
tion of all of the brotherhood after sufficient notice and proclamation in which 
the opinion of the assembly was taken or considered. To validate the removal 
of a high priest from his office by a majority of a religious brotherhood, it is 
necessary, first to ascertain the voters and tlieir qualifications, secondly to 
determine whether steps have been taken to enable the brotherhood to express 
their decision and thirdly to determine whether a majority have expressed their 
wish in favour of removal. Tlie qualifications of voters may depend upon 
membership of the brotherhood, age, sex and residence. A question may also 
arise whether a member or family is the unit for this purpose. The decision 
of the majority must be determined by reference to votes given at the meeting 
and cannot be made to depend upon views indicated subsequently in the course 
of a suit brought to contest the validity of the removal. Whether a quorum is 
necessary to legalize the decision of the meeting must depend upon the custom 
of the brotherhood in the absence of statutory provision or express direction in 
that behalf by the founder. (7) 

gg O. (1) Beneficiaries are persons for whose spiritual or 
Bight! and duties o< temporal advancement an endowment is 
beneficiarie! . created. It includes an idol to whom property 
is dedicated. 

(1) Amrrnn v. Hart Singh, (1904) P R. 68 ; (4) Damodcr v. Bhat, (1896) B. P J, 587* 

Tirnvambala v. Pundaram, 40 M 177. (5) Mohesh y. Maylasht 11 W B. 448^ 

(2) Tiruvctinbala Pcmdarunty 40 M. (6) Qirdharji v. Modhowadussy 17 B. 600 

l77, (7) Juro Bern v. Gobindy 19 0. h. 4 • iVH i 

(8) QajapesH v. Bhagavany 16 M. 44. 81. 0. 124. 
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(2) The beneficiaries are interested in seeing that the 
endowment is maintained and its legitimate functions preserved. 

(3) Worshippers and devotees of an idol or other sacred 
object or institution are entitled to resort to it at all reasonable 
hours for the purpose of worship and devotion- 

(4) The manager is bound to afford them reasonable facili- 
ties for that purpose. 

(5) Beneficiaries are jointly and severally, as the case may 
be, entitled to participate in the benefit of the endowment 
created and maintained for their benefit. 

Exception . — Nothing contained in this section applies to 
private endowments. 

Synopsis. 

fl) Rights of beneficiaries (2015). (3) Private endowments (2017-2019), 

(2) Who are beneficiaries (2016). 

2018, Analogous Law. — Generally speaking the beneficiaries to an 
endowment may bean idol, a muth or other juristic person 
® ' or a body of men. In either case they are the direct 

beneficiaries. But in the former case, worshippers and 
devotees are equally regarded as beneficiaries if they have the right of offering 
their devotion and worship to the deity. G) As such they are interested in its 
preservation and maintenance, and for that purpose they are entitled to 
complain of any improper alienation of property. <2) Again since the founder 
and his family 'are primarily interested in the maintenance of their 
endowment, they have the same right of worship and protection of the endowed 
property. The term * founder ” comprises not only the sole founder but also 
a joint contributor to the endowment. 

2016. The nature of the benefit accruing from an endowment must 
depend upon its nature and character. Persons who are residents of the locality 
in which a choultry is situated and are members of the community for wliose 
• benefit the choultry was founded are sufficiently interested to be able to maintain 
a suit under S. 92 of the Code of Civil Procedure. Any person to be benefited 
by the execution of a trust is a beneficiary entitled to sue for its protection. 
So where a choultrie was founded for the feeding of people, especially Brahmins, 
a suit by a resident Brahmin was held to be maintainable though the Brahmins 
to be fed were ordinarily Japtas or travellers. 


(1) Mohiuddin v Saytiduddin. 20 0. 810 
(816); Ka»i Bamn y. 8agun, 24 B. 170 (181). 

(8) Krisknaswami > Shamaram, SOM, 168 
(l65) ; Lahihmi v. Murari, 66 L. J, 97 ; 46 
I, 0. SIS ; Badhabai v. Chimaji, 8 B. 27 ; 

v Dhondot 16 B. 612 ; ChMialal 
V, Mmdhar, 24 B. 60 (64) P. 0. affirming 
0. A. 12 B. 247 ; Jmchra v. Akhar 
Bnmint 7 A. 178 P. B. ; KaUmata v. Rata- 
tahi 19 M. L, J. 772 ; 8 I. C 266 ; Oseri v. 
Bawaf 7 S, L. B, 129 ; 24 T. C, 712. 


(3) Prosunfio v. Kmijoy (1864) W. R. 167; 
Brojo Mohun v. Burro La}, 6 0. 700 (706) ; 
Greedhariee v. Bamanlaljee, 17 C. 8 (20) 
P. C. 

(4) Tkockeraey v. Uurhhun^ 8 B. 482 (461, 
462); Luchmee v. Bookmaneet (1867) M. 8. 1). 
A. 162; Endowed SchooU Act, {In re) L. R. 
10 A. G. 804 (808, 809). 

(6) Garuda v. Narella, 86 M. L. J?*061, 

(6) Oanapati v. Saviirit 21 M. 10 (18), 
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2017. If it is an endowment created for tlie worship of an idol, the 
ciuestion whether the public are entitled to free access for worship depends again 
upon the nature and character of the idol. If it is the idol of a particular sect 
or caste, only persons belongin^^ to that sect or caste are entitled to free access 
and others have no sucli right. Kven a person ordinarily entitled to access 
rnay forfeit his right if lie offends against the rules of the caste entailing his 
suspension or excommunication. So it is a question of usage whether a 
dancing girl or a man who has married a widow, should be admitted into a 
temple. 


2018. It has already been stated before, that tlie manager has no right 
to levy a fee for admission. All he is entitled to is to make such rules as to the 
time and order of worship for the sake of orderliness and decency of worship. 1^) 
The right of access is poss'^ssed by each person separately though it may 
be possessed by a class of persons conjointly. Such for instance would be the 
right of a sect to proceed to a temple in procession for worship. 


2019. Private endowments excepted. — The public have naturally no 
right of access to worship private deities. Nor can they 
complain of any mah'ersation or misconduct on the part 

of their manager. 


Statutory control. 

tory control. 


Public, religious and charitable 
endowments are subject to the following statu- 


(1) Any two or more persons interested therein may main- 
tain a suit in accordance with the procedure prescribed in S. 92 
of the Code of Civil Procedure, 1908. 


(2) And any person so interested may sue alone in a case 
arising under the Religious Endowments Act, 1863. 

(3) Such suit does not affect a suit otherwise maintainable. 

Synopsis. 


(1) Statutory control of public religi- 

ous and charitable endowments 

( 2020 ). 

(2) History of the legislation (2020 

2024k 

(3) Scheme of the Beligious Endoiv- 

ments Act (2025). 

(4) Provisions of the Civil Procedure 

Code (2026'*2030). 

(5) Suits under the common law 


(1) Vengamuthu v. Pandaveswara, 6 M. 
J61. 

(2) ^Venkatachala^ati v. Suhharayadu, 18 
M. 298 (399). 

(8) Vengamuthu v, Pmdaveswara^ 6 M, 


(2032 2033;. 

(6; Scope of suits under the Beligious 
Endowments Act (2034-2036). 
(?) Misfeasance^ breach of trust and 
neglect of duty (2037-2038). 

(8) Scope of suits under S. 92 of the 

Code of Civil Procedure (2039), 

(9) Breach of trust not necessary 

(2041). 


I6i; y enUatachalapati v. Subharayadu, 18 M. 
298 (299) ; NatJm v. Keihawafit 26 B. 174 
(188) ; Anandrav v. Shankar^ 7 B. 82$ i 
(4) Kalidas v. Got, 16 B. 809, 
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Synopsis. 


(10) Sanction tvhen necessary (2042). 

(11) Sanction token unnecessary 

(2044). 

(12) Necessary parlies id the suit 

(2045). 

(13) Bemoval of trustee (2047). 

(14) Vrinciples guiding courts in re~ 

moving trustees (2047-2049). 


(15) Appointment of neio trustees 

(2050). 

(16) Vesting in a trustee (2051). 

(17) Accounts and enquiries (2052). 

(18) Settling a scheme (2053). 

(19) Other reliefs (2054-2057). 

(20) The Charitable Endowments Act 

(2058). 


2020. Analogous Law. — The two acts of the Indian Legislature dealing 
with religious and charitable endowments are the Religious Endowments Act, 
1863 (1) and the Code of Civil Procedure. 


The Bengal Regulation XIX of 1810 vested in the Board of Revenue and 
commissioners, the general superintendence of all lands granted for the support 
of mosques, temples, colleges, and for other pious and beneficial purposes, and 
of all public buildings, such as bridges, serais, Katras (market places) and 
other edifices. 

2021. The Madras Regulation VTI of 1817 similarly vested in the Madras 
Board of Revenue all endowments granted for the support of colleges, or for 
other beneficial purposes and of all piildic buildings, such as bridges, choul- 
tries^^) ox: chuttrums. (3) 


2022. In the presidency towns the same power was possessed by the 
Supreme Courts whicli passed to their successors, the High Courts. So far as 
the Regulations referred to religious endowments, they were repealed and re- 
placed by the Religious Endowments Act, 1863 (4) which is in force throughout 
British India, outside the Presidency towns, (^) and the Bombay Presidency 
except North Canara (®) and the Central Provinces. The Regulations still 
continue to apply to charitable endowments. 

Tlie Bombay endowments are dealt with by separate local Acts (8) but 
S. 22 of the Religious Endowments Act, 1863 appears to extend equally to 
Bombay, (^) the Central Provinces (1®) and elsewhere. (H) 

2023. This Act nowhere applies to private endowments (^2) j^^d it only 
applies to public endowments in which “ the nomination of the trustee 
manager or superintendent thereof, at the time of the passing of the Act is 
vested in, or may be exercised by the Government or any public officer, or in 
which the nomination of such trustee, manager or superintendent ’’ is subject 
to the confirmation of Government or any public officer. 


;i) S. 14 ; Aot XX of 1863. 

(2) Same asiSerai-a shelter for travellers. 
(8) Same as Dharamsala where free food is 
distributed. As to the two regulations see 
preamble to Aot XX of 1863. 

(4) XX of 1863. 

(5) Panchcowri^ v. Chumroot 8 C. 668 ; 
Kake Chfim\,aolahh 3 0. L. R. I2a. 

(6) BusBeinmmim v. Collector, 31 B. 48 

(7) Jaiwonii v. Nagridass, 8 0. P. L. R. 

11 . 


(8) .^ct XI of 1862 ; Act II of 1863 ; Aot VII 
of 1868. 

(9) Husseinmmion v. Collector, 21 B. 48. 

(10) Jaiwanil v. Nagridas, 3 0. P. L. R. 11. 

(11) Darshaf v.Ccllector, 16 A. L J. 742 • 
47 I. 0. 360 

(12) Kaneez v. SaJiela, 8 W. R. 818 * 
Delroos v. Asghar. 11 B. L. R, 167 affirmed 
O. A 8 C. 821 (830) P. C. ; SathappayviBi' 
Perias(imi> 14 M. 1. 

(13) 8. 8 


G. H, C.-~90 
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2024. The express object of the Act as stated in the preamble was to 
relieve the Boards of Revenue from the duty of superintending religious 
endowments (i) and vest their management in the trustee or manager rendering 
their management by Government unlaAvful. (2) 

The Act was enacted in pursuance of the policy of religious neutrality. 

2025. The scheme of the Act is as follows : — 

(1) Charitable endowments remain unaffected by it. 

(2) As regards religious endowments, only those as had previously been 
under the control of the Boards of Revenue are brought under its scheme. 

(3) These were hichcrto under the direct control of the Board of Revenue 
which has been transferred by the Act to a committee of 3 or more persons to 
be appointed by the Local Government fer life unless removed for mis- 
conduct or unfitness. They must of course belong to tlie creed of the found- 
er and be selected in accordance with the general wishes of those interested in 
the endowment. (®) 

(4) The endowment will be in charge of the trustee, manager, or superin- 
tendent acting under the committee. 

(5) Any person interested in the endowment may, on previously obtain- 

ing leave of the court, sue the manager or anj member of the committee “ for 
any misfeasance, breach of trust or neglect of duty’' in respect of the trusts 
vested in or confided to them respectively and the Civil Court may 
decree specific performance of any act and direct the removal of such 
manager or member and atvard damages or costs. ^ 

Any person having a right of attendance or having been in the habit of 
attending at the performance of the worship or service of any mosque, temple 
or religious establishment, or of partaking of the benefit of the distribution of 
any alms, shall be deemed to be a person interested ’’ for the purpose of 
maintaining a suit. The founder’s heir has a direct interest and may, of course, 
institute such suit. 

2026. Civil Procedure Code. — S. 92 of the Code of Civil Procedure runs 
as follows: — 

2027. In the case of any alleged breach of any express or constructive 

trust, created for public purposes of a cl)aritable or reli- 
Public charities gious nature or where the direction of the Court is deem- 
ed necessary for the administration of any such trust, the 
Advocate-General, or two or more persons liaving an interest in the trust and 
having obtained the consent in writing of the Advocate-General, may institute 
a suit, whether contentious or not, in the principal Civil Court of original 
jurisdiction or in any other court empowered in that behalf by the Local 

(1) V. Subharaya, 8 M.H.O.B. 834; (4) S. 7, Eeligious Endowments Act, 1868. 

Kufieez V. Saheba, 8 V7. B. 818 ; Laul (5) 76. 8. 9, 

Mahomsd v. Briji Kishor^f 17 W. B 430; (6) 76. 8. 8. 

Jan Ali v. Bam Nath, 8 0. 32 ; Onana v. (7) 76. Ss. 4, 18. 

Vein, 23 M. 271 P 0. (8) lb. 8. 18. 

(2) Beligloas Endowments Act, 1868 ( 9 ) 16. S. 16. 

8. ^ ^ ^ ^ Sheoratan v. Bam Pargash, 18 4, 287., 

(8) Bamiengat v. Onam^ 6 M H. 0. B.68 ; (H) 8aihaf^yar v, Pariasamit II M, 1. 

KaiianaBundaram v. 20 M 421. 
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Government within the local limits of whose jurisdiction the whole of any part 
of the subject-matter of the trust is situate to obtain a decree — 

(а) removing any trustee 

(б) appointing a new trustee 

(c) vesting any property in a trustee 

id) directing account and inquiries 

ie) declaring what proportion of the trust property or of the interest 

therein shall be allocated to any particular object of the trust 

{f) authorizing the whole or any part of the trust property to be let, 
sold, mortgaged ,or exchanged 

ig) settling a scheme or 

ih) granting such further or other relief as the nature of the case may 

require. 

2028. It will be seen that a suit in respect of a religious endowment is 
possible both under the Religious Endowments Act as unde r the Code of Civil 
Procedure as also independently of them, tl) As this last has been already 
considered, the question here to consider is what is the difference between the 
two suits. 

2029 . A comparison of the language of the enactments shows that — 

(1) Since the Act of 1863 does not apply to charitable endowments, a suit 
relating co it can only be brought under S. 92 of the Civil Procedure Code. 

( 2 ) But since neither statute deals with religious endowments, no 
suit in respect thereto can l)e brought under the authority of either statute. 
Such a suit when maintainable is independent of any statutory sanction ; and 
is founded on the right of suit of a subject to vindicate his ordinary civil rights 

(3) Since both the Act and the Code deal with public religious endowments, 
so far as the suits instituted under the Code, its provisions partially cover 
suifs for “any misfeasance, breach of trust, or neglect of duty” committed 
by the manager so far as it is comprised in the clause “directing accounts 
and enquiries” — otherwise the two Acts deal with suits of a wholly different 
character as will be seen from the reliefs possible in the two cases. 

' 2030 . The only reliefs claimable under the Endowment Act are removal 
of the manager only for ‘‘misfeasance, breach of trust or neglect of duty,” 
whereas under the Code he may be removed on any other ground, such as 
incompetence or for forsaking the sect of which the idol is the deity, or 
introducing a new form of ritual or worship. 

(4) That is, while the lieligious Endowments Act deals with specific suits 
for a specific remedy, the Code deals with other suits and though on a point or 
two it covers the same ground as the Religious Endowments Act, the purpose 
and object of the two suits is different. This is implied in the saving clause in 
the Civil Procedure Code which saves the procedure prescribed by the 
R^igipus Endowments Act for the institution of a suit thereunder. (3) 


(XJ B(idhcibai v. Chimn Ji, 3 B. 27; OhMa- 
mcm a Dhondos 16 B 619 (628) ; Jan AH v. 
Mam NaiK B C. 89 


(2) Ib. S. U. 

(8) S. 92 (2), Civil Procedure Code. 
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2031. It is thus clear that ?suits relating to religious endowments fall 
into three classes, namely : — 

(1) Those supported by common law and independently of any statutory 
support. 

(2) Those maintainable under the Keligious Endowments Act, 

(3) Those provided by S. 92 of the Civil Procedure Code, 

2032. Suits under oommon law. — The first class of suits, that is to say, 
suits unsupported by the statute law have been entertained by the courts for a 
claim to a specific share out of the dedicated property for the benefit of the 
founder (I) or for recovery of the entire property by him on the ground that the 
trust has not been acted upon or for recovery of possession of the dedicated 
property from the manager who was claiming it as liis private property without 
praying for any of the three reliefs contemplated in S. 14 of tl'e Act, f.e., for 
removal of the manager, specific performance of an act by him, or for damages 
or a suit by a trustee for recovery of property from an ex-trustee who bad 
been dismissed from his office by a tcmiple committee, (4) or a suit for recovery 
of property or damages against the heirs of the deceased manager for property 
lost by his breach of trust or for negligence, (^) or a suit against the alienee for 
the declaration of the invalidity of an alienation made by the manager of trust 
property, or a suit to establish a right to sliare in the management ^*^1 or a 
suit by the trustee dismissed from office for a declaration that the dismis.sal is 
wrongful or for restoration to office, (^1 or a suit by a manager for a declaration 
of his title as the rightful manager and for recovery of possession as such, W 
or for the appointment of himself or some other person as manager. 

2033. Such is the right of a worshipper complaining of obstruction in the 
performance of his devotion to an idol or temple(i^) or of the founder to 
enforce the trusts, (^2) or a suit by a trustee,^^®) or by a committee appointed 
under the Act for damages for misappropriation or for an injunction. U4) 

Such and similar suits are opposed to no provision of law and being in 
violation of one’s civil rights, are clearly maintainable. 

2034. Suits under the Religious Endowment Act.— It lias been held in 

Madras that the Act is not controlled by its preamble and applies equally to all 
endowments subject only to S. 3 but it has already been stated that the 
better view is that the Act is only limited to public religious endowments. (16) 
Now suits under this Act are of a limited character, being limited both as to 

(1) Kaluh Hosscin v. Mehermi, 4 N. W. (11) Abdul Rahman v. Yat Mahammai, 8 A. 

P. H. C. R. 156. 686; Quaere in Badabai v. ChimnoH, 8 B. 27 

(2) Hideit V. Af 2 ul 2 N. W. H. C R 28. 

420. (12) Hidait v. AJatf.l 4 N. W. P. H. 0. B. 

(3) Mahalinga v. Veneoba, i M. 157. Salop pay yar v. Periasami, 14 M. 1, (14). 

(4) Viraaami s.Subba Bam, 6 M. 64. (13) Singarockarai v. Ktuhnaswami, 19 M. 

(6) Jeyangarulavoru v. Burma, 4 M. H L. J 513; 4 I. C. 874 (judgment gives no 

C, R. 2 ; Manolly v. Vaidelinga, 1 M 343 ; reason for its view). 

Virasemi v. Svbha Bam, 6 M. 64; Nellaiyopp't (14) Puddolojbh v. Bam Qcpal 9 C. 188. 

V. liiangama, 21 M. 406. (16) Fukrudin v. Ackeni,^ M. 107; Sivayya 

(6) Sivayya v. Bamt, 22 M. 228. v Bami, 22 W. R 228 (226, 227) * Jan AH y. 

(7) Agri v. Vishnu, 8 M.H. C, R. li 8. Bamnoth, 8 0. 82. 

(8) V. J6rflw, 4 M H. C. R. 112; F»ra (16) Delross v. Ashgar, 28 W, B. 458 

sami V. Suhao Bam, 6 M. 54. affirmed 0. A. 8. 824 P. 0.* Protap v Stcjo^ 

(9) Agri v. Vishnu, 8 M. H.O.R. 198, Makar nath, 19 C. 275 (2B6) ; Sathappayyar v. Ptria 

lingua V. Veneoba, 4 M. 157 ; AthavuUa v. sami, 16 M. 1 (14) ; Nathu v. Gangothara, 17 

Gouse, 11 M. 288. M. 96. 

(10) Nellaiyappa v. Thangama, 21 M. 406. 
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their nature and to the extent of the relief admissible. Since a suit under the 
code is equally possible for removal of the trustee or for “accounts and inqui- 
ries ’ and consequential damages, the plaintiff has to that extent the choice of 
procedure. He may proceed under the Act or under the Code But the 
Act has clearly no application where the plaintiff sues not only for the removal 
of the trustee but also the settling of a scheme (2) or the appointment of 
a new trustee.^®) Again even where the suit is for the relief mentioned in S, 
14 sanction is only necessary wlien the trustee is sued as such. (^) 

2035. A sanction granted to two or more persons under the Act cannot 
be availed of by any one of them, without getting the sanction amended. W 

A sanction obtained under S, 18 is not revisable by the High Court. (^) It 
is competent to the court to make independent enquiry into the allegations 
made before according sanction, f'') One refusal to sanction suit does not bar 
another application and it is open to the court to entertain it if supported by 
sufficient grounds. (fi) 

The petitioner should be awarded his costs out of the trust funds unless 
his application was frivolous or vexatious. ^^1 

2036. As regards tlie nature o^ the suits contemplated by S. 14 it has been 
held that that section merely provides for suits of the specific nature mentioned 
in tlie section. A suit for recovery of immoveable properly on behalf of a muth 
on the ground of misfeasance by the manager witliout a prayer for removal of 
the manager or for damages or for the specific performance of any act by the 
manager does not fall under S. 14. 

2037. Misfeasance: breach of trust: neglect of duty.— The terms 
“misfeasance,” “ breach of trust” and “neglect <>f duty” calling in aid the 
provisions of S. 14 are used in the ordinary sense as implying such miscon- 
duct or negligence of the manager as amounts to a breach of legal duty 
incumbent on him.f^^) For example the refusal of the manager to celebrate a 
festival, though funds uere available for tlie purpose, or if from corrupt or 
improper motives he refuses to allow voluntaiy contributions offered for pur- 
poses not inconsistent with the principles, rules or usages of tlie institution 
to be applied to those purposes. No doubt the manager is allowed a certain 
discretion in the matter of liis management, if in the exercise of that discretion 
he acts with an absence of indirect motives, with honesty of intention and with 
a fair consideration of the subject. Where 'in a temple in which two rival 
sects following rival gums had interest and worship, the trustees introduced 
a new metal idol in addition to the existing stone idol of one of the rival guniS) 
such introduction when not effected at the expense of tlie temple and when it 
did not interfere with the worship of the rival sect, was not inconsistent with 
the usage of the institution and could not be restrained by an injunction, 


(1) Venkaiaranga v- Krishnaviuy 37 M. 
181 

(8) Ajaba v. Bamaiinyam, 24 M. L.J 668 ; 
20 1 C 767. 

(8) Ohulam v. Shah Mahomed, 21 M L. J. 
460 ; 9 I C 168 ; Kishore v. Kalee, 22 W.R. 
864 

(4) Amin v. Mednn, 6 M. L. T. 209 : 4 I.C. 

4118. 

(6) VenkaUsha v. Bavmampallh 88 M. 
1192. 

(6) liamanathan v. Amnthanarayam, 7 


M. L. T 126; 6 1. C. 291. 
i7) Ib, 

(8) Mmidnpjmya {In re) (1913) 2 M. W. N. 
167 ; 12 I. 0. 128. 

(9) Shamiuqa v. Vctiraraghava, (1916) 
M W N, 274; 28 I. 0. 637 ; Sookram v. Nund 
EisJiort*, 22 W. R. 21. 

(10) Maholinga v. Vencoba, 4 M. 167. 

(11) Eloyahcdr v. Namb^umal, 28 M, 298 
(803). 

(12) Krishnasami v. Samara*u> 80 M. 168. 
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2038. The right of a worshipper to worship at a given temple is a civil right 
enforceable by suit. (^) The court will protect such right by restraining persons 
of inferior caste from being admitted into a temple reserved for worshippers of a 
higher caste, or by preventing the object of worship being removed so as to 
frustrate the right of worshippers or introduction of idols or other objects 
which interfere with the form of worship for which tlie temple is dedicated. 
The section is inapplicable except where the suit is against a trustee', manager 
or superintendent as such. 

2039. Suit under S. 92, C. P, C.— A suit under S. 92 of the Code of Civil 
Procedure must conform to the requirements of tliat section, wliich vests the 
court with jurisdiction only in case of breach of a public trust. The section 
does not apply where tlu; existence of the trust is itself in dispute or the 
trust being admitted, its public character is disputed. The question whether 
an institution is a public endowment falling within its scope must, in the 
absenc<^ of express evidence of the t(Tms of the original foundation, be deter- 
mined by user. The entries in the Inain Register as to the nature of the 
endowment are good evidence of its public or privat(‘ character, The 
persons entitled to sue in respect of such breach are fij the Advocate-General ; 
fiij or two or more persons interested in such trust who liavT previcusly 
obtained his written permission to sue. In either case, the suit must be con- 
fined to any of the 8 reliefs therein specified. If any other relief is claimed or 
possible, it will be given or refused without reference to the section. The 
restriction as to parties is intended to prevent tiie launching of frivolous or 
vexatious suits, the intention cf the legislature being to place public rights 
under statutory protection. The section is not mandatory but enabling and 
permissive, cumulative and not restrictive in its effect, and does not affect any 
right of suit, wliich may exist independently of it. If, tlierefore, a suit is one, 
which would have been maintainable prior to the enactment of the section or 
its equivalent in the pr(‘vious codes, it may b(' instituted independently of the 
provisions of it, even though it be upon such a cause of action and for such 
relief as is mentioned in it. (^) 


2040. The section only applies if there is an express or constructive trust. 
An express trust is created by contract, a constructive trust arising not by act 
of the parties but by operation of law. A trustee do so7i tort may be a construc- 
tive trustee and as such subject to the section. 


2041. It is not necessary that the plaintiffs should allege any breach of 
trust or misconduct on the part of the manager. All that is necessary is that ‘ 
the plaintiffs should make out a prima facie case for the direction of the court 
as necessary for the administration of the trust. Any act or omission which 
endangers the trust property or shows a want of honesty or want of a proper 
capacity to execute the duties or want of reasonable facility, is sufficient to 


(1) Venkatachalapathi v. Subharayudu^ 13 
M. 298; Krishnasami v. Samar am ^ 3U M. 168 
(166). 

(2) NarayanaBami v. Irulloppa, 12 M L J. 
856. 

(8) Dhiirrum Singh v. Kissen Singh, 7 C. 
767. 

(4) Nagalingam v. Chinnummal, (1868)* 
8. p. A. M. 142 ; Krishnasami v. Samaram* 
SOM. J58 (166). 

(6) jfinain v. Medo/Ht 6 M. L. T. 209. 

(6) Jamaluddin v. Muitdba, 26 A. 681; 
Gapol V. SUva, 8 A, L. J. 1120 ^ 11 1. C. 808. 


Raghubar v. Kesho^ 11 A, 18 F.B 

(7) Ma}um€d Yimf v. Saihar, 86 M. 
L.J. 262. 

(8) Sathappayyar v. Periasami, 14 M. 1 (16/; 
Subbayya v. Krishna, 14 M. 186 (221, 222) ,* 
Nallaiyappa v. Thangama,^! M. 408; Sajidav 
V. (lour Mohan, 0. ilb;Budree v, phxfdlal, 
88 0. 789 (fOl); ThackersBy v. Harbhum, 

482 (461,462; contra Tricum v. Kkemji,%^Mr 
626 (628); Sayad Hussain v. CoUottar, 2l W\ 
48 ; Lahfunissa v, Naeiram, 11 0. 88 ($6) ; 
Sajedav v. Baidycmaih, 30 C. 897 (408« 400). 

(9) Budree v. OhoonMdt, 88 0. 789 (8(^| 806), 
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justify tlie intervention of the court. A hereditary trustee may be removed 'f 
his continuance is likely to endanger the interests of the institution. (2) 

2042. Case for sanction. — As already staled, sanction of the Advocate 
General or of his substitute provided in S. 93 is necessary to maintain a suit. 
It is a condition imposed to prevent frivohnis and vexatious suits. (3) Xhe 
suit under the Code is a representative suit in whicli the plaintiffs represent the 
interest of the body of beneficiaries. The fact that the plaintiffs are two out 
of the five trustees, does not entitle them to sue the remaining three without 
sanction. Where two persons start a suit with due sanction, the addition of 
a third person as co-plaintiff does not necessitate fresh sanction. Where two 
persons obtained sanction and one of them afterwards dies, a fresh sanction is 
required to institute a suit. When it is once properly instituted by the autho- 
rized plaintiffs, the death of one of them does not determine the suit which may he 
continued by the surviving plaintiff. But where more than two persons have 
obtained sanction they must all sue. It is not sufficient tliat two of them sue 
without the rest. 

2043. Having an interest in the trust.”— The fact that two or more 
persons have obtained sanction of the Advocate-General does not confer upon 
them an incontestable right to maintain the siiit» it being open to the defendant 
to show that the plaintiffs had in fact no intc'rest in the* trust. Tlie interest re- 
quisite to sustain the suit must be direct and not distant, substantial and not 
sentimental. So where two persons sued with sanction for the removal of the 
trustees at Tellicherry and it appeared that one of tlu in was a plc^ader resident 
and practising in Madras, and his se)le" inteTOst in the temple at Tellicherry lay 
in the fact that he was the Vic^'-President of a Religious Prote^ction Society, and 
had visited the temple only once or twice when on a professional visit to Telli- 
chorry, it was held that lie did not possess the “ interest ” n^quired to maintain 
a suit under S. 92 of the Code of (hvil Proc-^dure which was accordingly dismiss- 
ed. In this case it was pointed out that the description of interest in S. 15 
of the Religious F^ndowni' nls Act could not be call d in aid to construe S. 92 
of the Civil Procedure Code. 

2044. When no sanction required. — No sanction is required where the 
suit is instituted by the whole body of persons who are legally authorized to 
administer the trust to which it relates. As observed in a case: “ Persons in- 
terested in any trust were, if they could all join, always competent to maintain 
a suit against any trustee for his removal for breacli of trust ; but where the 

Joining of all of them was inconvenient or impracticable, it was considered 
* desirable that some of them might sue without joining the others, provided they 
Obtained the consent of the Advocate-General or of the Collector of the District 
and this condition was imposed to prevent an indefinite number of reckless and 
harassing suits being brought against trustees by different persons interested in 
the trust. Where this condition is fulfilled and the risk of harassing suits being 
brought against trustees is thus guarded against, there is no reason why suits 
brought under the section should be restricted in any other way.” i^) No 

(1) Baja of Kalahasii v. Qanapathi, (1918) I. C, 28a. 

M, W. N. 555. (6) Par^nesari v. Girdhori, 80 I. C. 240. 

(8) Fakruddin v. Ackeni, 2 M 197 (199); (7) Maddala v. Vadapalli, £9 M. L. J. 281; 

J^a of Kdhhasti v. Gampathi, (1918) M. W. 80 L 0. 286. 

' (8) Bamchandra v. Parame^u'oran 42 M. 

Baj$dur v. Oour Mohan, 24 0. 418. 360. 

' vM) Trimtmdas V. Khimjit {^) Sojedur v. Oenr Mohan, 0. 4l8 

(6) Bam Chutn v. Pfotap, 2 C. L. J. 44B ; (426); Ram Das v Badri Naming 29 A, 27 . 

Vaf'aday^a Mmusamy, 10 M.L.T. 604 ; 13. 
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sanction is required to maintain a suit instituted by the whole body of persons 
who are legally authorized to administer the trust to which it relates. 

2048. Necessary parties.— Not only the manager but any person in- 
terested in the trust property may be made a party. A person who denies the 
trust and claims tlie property as his private property is a necessary 
party. (2) But the section only contemplates a suit against a trustee 
and not against a trespasser against whom persons interested have an 
independent cause of action. No relief can be granted in a suit under the 
section against alienees of trust property. But a trustee whether de jure or 
(le facto or dc sou tort may be sued under this section and are necessary parties, 
when any relief is claimed against tliem. (^) 

2046. Beliefs claimed. — A suit under the section must relate only to the 
reliefs enumerated in the section, tlie last clause of which refers to “ such 
further or other relief as the nature of tlie case may require” and the question 
has arisen whether it is to be read ejusdem qrneris with those mentioned in the 
previous clauses or is intended to enlarge their scopt' by reducing them to mere 
illustrations of tlie more general relief possible under the section. It has 
been h(dd that tlie further relief must be ejusdem givneris with the preceding 
clauses. 

2047. RemOYal of any trustee. — This clause was for the first time in- 

serted by the Code of 1908, in accordance with the previ- 
Cl. (a). ously decided cases. overruling howeA er, the two cases of 

the Madras Court in which the contrary was laid down. 
The courts, lieforc th<^ present clause, let in the right as a ‘^further relief** 
which, strictly speaking, his removal could not be when it was the only relief 
claimed, though where the court was moved to settle a scheme the removal of 
the trustee miglit lie provided for as a part of the nc^w scheme and it is said 
that in every such case it is advisable to the court lO provide for the removal 
of the trustee for lireacli of trust which might then be done in execution in- 
stead of a suit of its ownl*^). The causes which justify the removal of a trustee 
have already been set out in S. 218. The general principle there enunciated ac- 
cords with the principle of law enunciated by Story I “ But in cases of positive 
misconduct, courts of equity have no difficulty in interposing to remove trus- 
tees who have abused their trust ; it is not indeed evc^ry mistake or neglect of 
duty, or inaccuracy of conduct of trustees, which will induce courts of equity 
to adopt such a course. But the acts or omissions must be such as to endan- 
ger the trust property or to shew a want of Jionesty, f>r want of proper capacity ‘ 
to execute the duties, or a want of a reasonable fidelity.” Citing this* 


(1) Bam Das v. Badri Narain, 29 A. ‘^1. 
(2) Jajer Khan\. Dandshah, 13 Bom. 
L.R 49 : 9 1. 0 358 

(3) Mahdhari v. Mhd. Ismoih 33 A. 752, 
Arunachella v. Muthu- 23 M. L. T. 847 : 17 
I. G. 586, Imami V Mhd. YusaJ, 14 O. 0. 
66 : 10 I. G. 712. 

(4) Asam v. Pellati 27 M. L J. 266 . 26 
I. 0. 794; Augcid Das v. Ghasith 26 I 0. (0) 
108 ; Bangaaamy v Chvrmasamy, 28 M. L J. 
326 ; 28 I. 0. 398. 

(6) Munisawmy v Murvgappa, 7 M. L T. 
45 ; 5 f. G. 515 ; Nasim v. Ahmad^ 18 O. 0. 
38 ; 27 I. 0. 389. 

(6) Bvdhsingh v. Niradhoran, 2 C. L. J. 


431 ( 433 ) , B-iidree v Chc^oni, 83 C. 789 . 

(7) Budtec V, Chocnie, 33 C 789 (8 10). 

(8) Sajedor v. (lour Mohan^ 24 C. 418; 
Snyud V. Collector^ 21 B. 48 ; Hussain v. 
Collector, 20 A. 40 ; Girdhari v. Bam Bal^ 21 
A. 200 ; Saiy ad AH v. AU Khan, 36 A. 98; 
Subhayya v. Krishna, 14 M. 186. 

(^) B(ngasami\. Vcrado%po, 17 M. 462; 
Naraynna v. Kumar asami, 28 M. 687, 

(10) Damcdar v. Bhogilal, 24 B. 46 (i9i; 
Prayag v. Tirumala, 28 M. 319. 

(11) Eq, Juris § 1239 followed by P. If*, 
per Lord Blackburn in he Herstedt v. Broats, 
9 App. Gas. 871 (386, 886); Baja of KaJahatii 
V Ganpaihp (1918) M. W. N, 666, 
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passage with approval, Lord Blackburn said : ‘‘it seems to their Lordships 
mat the jurisdiction whicli a Court of Equity lias no difficulty in exercising 
under the circumstances indicated by Story is merely ancillary to its 
principal duty, to see thal the trusts are properly executed. This duty is 
;%onstantly being performed by the substitution of new trustees in the place of the 
^riginal trustees for a variety of reasons in non-contentious cases. And tliere- 
fee, though it sliould appear tliat tlie charges of misconduct were either not 
made out, or were greatly exaggerated, so that the trustees were justified in 
rsesisting them, and the court might consider that in awarding costs, yet if 
Si^tisfied that the continuance of the trustee would prevent the trusts being 
properly executed, the trustee migiit be removed. It must always be borne 
in mind that trustees exist for the benefit of those to whom the creator of the 
trust has given the trust estate.’* 1^) 

2048. If the beneficiaries or those who act for them are unable 
to work in harmony with the trustee, and if there is no reason to the 
contrary from the intentions of the founder of the trust to give the trustee 
a benefit or otherwise, the trustee is always advised by his own counsel 
to resign and he does so. If, without any reasonable ground, he refused 
to do so the court ivill remove him. ‘‘in exercising so delicate a jurisdic- 
tion as that of removing trustees, their Lordships do not venture to lay down 

^general rule beyond the very broad principle above enunciated and 
^^main guide must be the welfare of the beneficiaries. Probably it is not 
Bible to lay down any more definite rule in a matter so essentially dependent 
Btetails, often of great nicety.” “It is quite true that friction or hostility 
twi^en trustees and die immediate possessor of the trust estate is not of itself 
for the removal of tlie truste<'s. But where the hostility is grounded 
oatfne mode in which the trust has been administered, where it has been caused 
wholly or partially by substantial overcharges against the trust estate, it is 
certainly not to be disregarded.”'*^) 

2049. WJiere the defendant and liis ancestors, thougJi not the lawful 
trustees, yet had been in office for many years, the court would be disinclined 
to disturb the defendant’s possession and to depose him at the instance of 
strangers unconnected with the family of former trustees, except on proof of 
misconduct or for the clear benefit of tlie trust. Where the association of 
strangers along witli the existing trustee in the management was likely to lead 
to friction, the existing trustee was allowed to manage the trust as the sole 
trustee subject to an arrangemeni for exhibiting the accounts for the examina- 
tion of the worshippers.^^) 

^ 2050. Appointment of new trustees. — The appointment of a new tnistee 
CU (b). nifty be consequent upon the removal of an existing trustee 

for misconduct or want of title or the appointment of 
an additional trustee or otherwise on a vacancy occurring or on a vacancy 
otherwise caused by his death or disability. Though the clause empowers 
the court to appoint a trustee, a suit instituted for the appointment of a certain 
person as trustee is not within its scope. But tlie plaintiff may sue for a 

(1) Jj$ fi$rst§dt V. Broera, 9 App. Cas. 871 W. N* 786. 

C; Ttakahmi V. Murar%, 6 0.L. J. 97; (6) Romo v. Venkatacfmhi, 2(5 M. 

212. 450. 

ilpl Jh. P. 880. (7) Prayog v. Tiruvuila, 26 M 819. 

IfW!' P. 887. (8) Budree v. ChooniloU 38 C. 789 

(4) Per Lord Blackburn in Le fleratedi v. (9) Bamrup v. Sujaramt 14 C W. IT 982 ; 

9 A|f§, Cas. 871 ^889). 7 I. 0. 92, 

(5) SuHocemya v, Subrahtnonia, (1918) M. 

‘ti. H. C.— 91 
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scheme and his own appointment and not merely a declaration as the 
preferential trustee. 

2051. Vesting in a trustee. — The vesting of any property in a trustee 
may become necessary by the removal or appointment of 
a trustee ^3; to whom it is competent to the court to 
deliver possession of the trust property by ejecting the outgoing trustee, or it is 
said, a stranger, in wrongful possession of the trust property. But it is sub- 
mitted and has been held, that this section does not empower ejectment of 
strangers such as trespassers and transferees from the trustee. 


2062. Accounts and inquiries. — This clause enables the court to order 
the manager to render account of the trust property in his 
** charge (^/ and to decree any sum which may be found due 

from him or for which he may be liable, Such sum may include 
mesne profits. M 

2053. Settling a scheme. — Clauses (e) to fgj relate to the settling of a 

scheme of management. In so doing due consideration 
Cl. (e}-(g). should be given to the established practice of the institu- 

tion and to the position of the persons connected with it. 
(9) Where the founder s intention cannot b'^ ascertained, effect must be given^to 
it cypres* Before a scheme can be settled, an account of the trust property 
must be taken and until the trust funds are ascertained it is impossible to settle 
the scheme. ID A scheme frxmed by the court is liable to variation on good cause 
being shown and if found injurious to tin* institution, may be set aside. 1^3) 

2054. The settlement of the scheme must d^‘pend upon the nature and 
chanct-r of the institution. In framing its scheme tlie court may consult 
leading members of ihe caste or sect to which the institution belongs. But it 
must not decide any question vitally affecting the trust by compromise, though, 
of course compromise on matters of details and management are not only 
permissible but may in some circumstances be inevitable. 


2055. It is competent to the court to declare wliat proportion of the 
corpus or of the interest therein shall l)e allocated to any 
Cl. (e). particular object of the trust. In this matter the court 

has ample power to give directions towards applicatiop 
of the trust income, even though the trustee may not himself be competent 
similarly to apply It. 


(1) Atviannessa v. Ahdul, 43 C 467. 

12) Abdul V. AliaJ, 20 G. W. N. 606, 

(8) Bud^ee v (. hiomlal, G 789 (810, 
811); OhfimJJnr v. Yawar, 28 A. 112. 

(4) Sajedur v. Oour Mohan ^ 24 C. 418.* 
All Hoff is V. Abduf Rahman, 42 C. 1136; 
QhasaJiar v. Yavwr^ A. 112 (116); 
MakhUcLchcr v. Faisuft 86 I, C. (C) 880. 

(6) Uholam v. MoUah, 28 C L. J. 4; 47 I. 
0. ill; Han&raj v. Anant, 20 Bom L, R. 
964; 48 1. C 614; Ayatannessa v. Kulper, 41 
C. 74^ 

(6) Mahamad v, AJmadhbai, 26 B. 327. 

(7) Nathu V. Kithori, 28 I. C. (A) 886. 


•H) Jai Narhin v Bankeylal, 41 1. C. (A) 
©y 

(U) ChoMal V Mmohar, 12 B. 247 O.A. 24 
B. 50 (64) P. C 

(10) Mayor of Lyons, A. Q , 1. C. 808 P C. 
mthukrishna v. Bamachandra, 47 1 C. (M) 

(11) Prayog y. Tirugida, £8 M 819 (886) 
Ramados v Banumantha, 86 M 864. 

(lii) Ramanatham v. Mtsrugappa, 18 Mfc’Ji, 
841 ; Saduphadyoya v. RavantHoar, 461.^3 
772. 

(18) Muthukrishm v. Bamaehmdra, 47 I.C 
(Mj 611, 
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The power of the court to authorize the alienation for value of all 
or any portion of the trust property must be exercised 
with due advertance to tlie existing necessity for such 
alienation. 

Farther relief. — It has already been stated that the further or 
other relief must be ejuadem generis and subsidiary or 
ancillary to those possible under the preceding clauses. 

Charitable endowments.— By the common law the Supreme 
Courts of Judicature were en tilled to control public charities. S. 41 of the East 
India Company Act 1813(‘-^) conferred powers on the Advocate-Gen^Tal similar 
to those of the Attorney-General in England. Similarly, Ss. 8-11 of tlie Official 
Trustees Act enables any person to appoint the official trustee with his con- 
sent to be the trustee of any property for a charitable purpose or otherwise, 
whereupon tlie property so granted shall vest in him. The official trustee may 
be paid such remuneration as he shall by the deed of settlement be declared to 
be entitled to receive, '^1 I'lie official trustee may be appointed in place of tlie 
other trustees refusing to act as provided in S. 10 in which case he is entitled to 
receive the remuneration as fixed by S 11. The jurisdiction of the Official 
Trustees is limited to the three Presidencies. While these two Acts made some 
provision for the administration of charities within the jurisdiction of the High 
Courts, similar chirities in the Mofussil remained unprovided for. These are 
now dealt with by the Chiritable Endowments Act, 1890 which enabl s the 
author of the trust, or the trustees, if already appointed. to apply to the Local 
Government which miy settle a scheme for tlie administration of any property 
1^) and vest the property in a trustee called the Treasurer of Charitable Endow- 
ments on such terms as to the application of the property or the income 
ihereof, as may be agreed on between tlv‘ Local Government and the person 
or persons making the application and the property, shall thereupon so 
vest accordingly. The scheme so settled may in a similar manner be 
modift'd or substituted. The Local Government is, in the exercise of 
its powers under the Act, subject to the control of che Governor-General in 
Council. 


B. 221.] 

2056. 
Cl. (£). 

2067. 
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(l) Dhafam Das v. JJharam Las, 40 T, C. 

( 4182 . 

(9) 63 Geo. 3 o 165. 

(8) XVII of 1804. 

(!l) B. B-9. 

(6) VI of 1890. 


(6) It. 8. 6. 

(7) B. Ss 4,6 

( 8 ) Ih. 8 - 8 . 

(9) Ih. S. 11. 

(10) Ib S. 10. 
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CHAPTER XX. 


Stx'ckssion by SpR\1V01?SHI1'. 

222- (1) When a person dies possessed of co-parcenary 

Right of survivor- property his interest therein passes to the 
ship- other co-parct'iiers then livinij by right of sur- 

vivorship, who take it in their own right and not in trust for 
the heirs of the deceased. 

Provided that where he has left sons or grandsons in 
the male line his interest survives to them to the exclusion of 
his other co-parceners. 

(3) Where such property passes to the surviving co- 
parceners, they take j/cr stii'iivf- and not ucr ca/iita. 

(4) Nothing herein applies to members of a Dayabhag 
family who take by inheritance and not by survivorship. 

Synopsis. 

(i; SiicccHsion by f:UrviVLrHkii){20t)\). iZObl). 

(2) Rule applicable to co~parceiiarii (6) Impartible edaie (2063). 

propeity (2059- 206^). ^l) Right of npresentation {20(A), 

(3) UnobstTucled heritage {20b\). (.S') Aeguisition per stirpes {2Q65)- 

( 4 ) Property acquired irirh its aid ib) Dayabhaffa family different 

(2061). (2066).’ 

(5) Property of re-united co-parceners 

2059. Analogous Law. — From wliat has been said before it is clear that 
co-parcenary property held by the joint family is in the nature of property 
held by a co-parcener with perpetual existence, the members whereof vary but 
the death of a member has no greater effect beyond causing a lapse of his share.. 
As the Privy Council said : “ According to the principles of Hindu Law, there 
is co-parcenership lietween the different members of a united family, and 
survivorship follows upon it j there is community of interest and unity of 
possession between all the members of the family and upon the death of any 
one of them, the others may well take by survivorship that in which they had 
during the deceased’s life-time a common interest and a common possession. 
But the law of partition shows that as to the separately-acquired property of 
one member of a united family, the other members of that family have neither 
community of interest nor unity of possession. The foundation therefore, of 
a right to take such property fails- ^1 

2060. So Sir Barnes Peacock said in another case: “ According to 
Mitakshara law, if a member of a joint undivided family dies without a son^toil 
leaving a brother, his widow does not take his share by descent. If he leaV^ 


(1) Katama NaeMar v. Safa «J Sivoyunga, 8 M. J. a. 689 (611). 
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a son, the son takes by descent ; but if he leaves only a widow, the survivors 
take by survivorship and they hold the property, which they take by survivor- 
ship legally and equitably for themselves, and not in trust for the heirs of 
the deceased. The deceased sheirs have no interest either legally or equitably 
in the share which passes by survivorship to the surviving co-sharers. That 
the estate survives and does not pass to the widow by inheritance, has 
been held by the Privy Council to be the law. They held that, in the absence 
of a son, the share of a deceased member of a joint family, under the Alitak- 
shara law does not go to the widow or to the person who would be next heir of the 
deceased, if the widow were not inexistence I *^\Vhile tlie joint property 
endures, there is strictly speaking no question as to succession to the property. 
The joint family is a corporation in the sense of having a continuous existence, 
notwithstanding the death of individual members, and it is now settled that, 
under the Mitakshara law, no individual member of the family has any 
specific interest in the property, or the power of creating any for himself 
independently of the other members : he has only a right to insist upon a parti- 
tion being effected if at all. But by the nature of the case, the joint family must 
commence and also must end, when it dooi end, in an individual who holds the 
property in a separate condition. This individual dies without becoming the 
root of a joint family, and the Mitakshara law gives an interim enjoyment of the 
property to his female representatives, when there are any, and then transfers 
it to a collateral heir as the origin of a new joint family. Thus the Mitakshara 
law does nothing to keep property in the condition of being the separate 
property of an individual throughout a series of takers, and indeed is hostile 
to such a state of things. If however, in any given case, property is S(j 
situtated that it does pass from one taker to another taker just in the same 
condition as if it were the separate or self-actpiired property of eacli of them 
personally, independently of the family element, then this result, I conceive, 
can only be brought about, if at all, by the operation of some established cus- 
tom or authority controlling the general Mitakshara law. ” This view has 
been echoed in several cases in which it is now settled that “whil(' the joint 
family endures, there is, strictly speaking no (piestion as to succession to the 
property.” 

Those who are born into the family and tliose who go out of it do not 
affect the joint property beyond varying the shares of tlie lest. Conse- 
quently when a co-parcener dies, his interest survives and passes to his other 
co-parceners who ‘‘hold the property, which they take by survivorship lej^^ally 
and equitably for themselves and not in trust for the heirs of the decccised. * 

2081. Succession by SarviYOpship. — Succession by survivorsiiip is 
limited to two descriptions of property, namely: (l) wliat is taken as 
unobstructed heritage f S 1048) and property acquired by means of it and (2) 
what forms the joint property of re-united co-parceners. There is a radical 
difference between survivorship and inheritance since, survivorship' is an 
incident of co-parcenary right and arises on birtli while a right of 
inheritance is only acquired on death. (^) (^ne is tlie incident of a vested right, 

(1) Sadabart v. Foolbmh, 14 W. R. 340 Narain v. BeeralaL 6C 112; DeHPershad v. 

Thaktir Dial, 1 A. 106 . Sudarsanam \. 
/ Bfmi' Narain v. Pertum Sw-gh, 20 W. Nornsimhulu^ *26 M. 149. 

Itv iSO,™ (4) Sadahcirt v. Foolbnsh, 14 W. K. 840 

Jitf^ovUr V. Hama Suibhaiyan^ 11 M I. F. B. 

A. 75 ; Phoolbas v Jog$8hur, 1 0 926 P. C. (6) Jesoda v 8heo Pershad, 17 C. 83 

Bhimul Dim v. Of^oon^e Lall, 2 C. 879 ; (0) Ohosal v. Ghosal, 81 B. 26. 
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the other is a mere contingency. A right by survivorship must necessarily 
vary with the number of co-parceners at any time and with every increase by 
birth or adoption the quantum of undivided interest of each of the co-parceners 
is correspondingly reduced. If on the other hand, any of them dies his share 
passes to the rest whose interest is correspondingly increased. As explained 
before? co-parcenership is a joint right which the co-parcener cannot devise or 
alien except in the limited circumstances permitted by law. 

The right of survivorship has« therefore, nothing in common with the law 
of inheritance. As however it is a right affected by death, all it needs is a pass- 
ing reference to its leading principles by way of comparison with the doctrine 
of inheritance. 

2062. The acquisition ol a right by survivorship on the death of co-parce- 
ner deiiends upon the community of interest and unity of possession between all 
the members of a united family having common property. On the death of any 
one of them, the others take by survivwsliip that m which they had during the 
deceased’s life-time a common interest and common possession. But as the 
law of partition sliows, as to the separately acquired and separate property 
of one member of a united family, tlie othei members of that family have 
neither community of interest nor unity of possession. The foundation there- 
fore of a right to take such property by survit orship fails, Strictly 
speaking a co-tiarcenary right must on death of a co-iiarcener pass to 
all the surviving co-parceners. And though this is ihc theory, practice and 
usage have sanctioned deviations tlie nature and extent of whicli varies, with the 
result that in certain cases as for example in the case of co-parcenership under 
the Dayabhag law the members hold their property in <iuas 2 severalty so that 
on tlie death of a co-parcener Jiis interest devolves on his own heirs. This is a 
case of real inlieiitance. But lietwecn it and strict co-parcenership there 
are various grades. For instance the share of a co-parcener on his demise 
does not pass equally to all his other co-parceners but only to his own sons 
grandsons and great grandsons to th<' exclusion of his brothers. In this respect 
rules of survivorsliip and inheritance agree. But the analogy ceases these. 
In the case of other relations if the property was joint, the persons taking by 
survivorship would be different to those who take by inheritance ; since sur- 
vivorship is founded on the theory of joint ownership, while inheritance is 
founded on that of exclusive ownership. 

2083. As co-parcenership is only possible within the circle of one’s family, 
the question of co-parcenership is one of family law. A person cannot create co^ 
parcenary rights by contract (i 1106). It must arise by law. Women cannot 
be CO- parceners. (*^1 Hence on the death of the owner his co- parcenary rights may 
pass to one set of persons and his separate property to another. Where for 
instance, the owner lias left a brother and wife, his co-parcenary interest will 
survive to his brother, wliile his separate property will devolve on his wife. W 

Again if the property be impartible, it devolves not on the co-parcener 
nearest in blood but on the nearest co-parcener in the senior line. The 
succession to an impartible estate follows the rule of survivorship according to 
the personal law of the owners. This has already been explained. 

(1) Katama Nachiar v Jiaja of Shivgunga, (4) Baveneshwar v. ( handi Prasad, 88 C. 

9 M. I. A. 689 721 

(2) ^Ananda V, Nownit,9C.Slt). (6) Our Pmhad v. Vheri, Bfci 0.182; 

(8) Varadaperumal s. Ardnneri, ^ M. H. oonir a Nachiama Sivasnbramania.HB M, 

0. R. 412 468 
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2064. This is the general rule but it is subject to 
one exception stated in clause ( 2 ) and supported by the 
following text : — 

Mltakshara ‘.—Although grandsons have by birth a right in the grandfather’s estate, 
equally with sons, still the distribution of tbe grandfather’s property must be adjusted through 
their fither, and not with reference to ibcniselves. The meaning bore expressed is this: if 
undivided brothers die leaving male issue, and the number of sons be unequal, one having 
two sons, Another three, and a third four, the two receive a single share in right of their 
father, tho other three take one share appertaining to their father, and the remaining four 
similarly obtain one share due to their father. So if some of the sons be living, and some 
have died leaving male issue, tbe same method should be observed tbe surviving sons take 
their own allotments, and the sons of their deceased brothers receive the shires of their own 
father’s respectively. Such is the adjustment prescribed by tbe text, (1) 

This is the right of representation of a person by liis sons and grandsons or 
as it is explained, the father together with his son and grandson forms a single 
individu.'il and on the death of the former the latter take his share to the exclusion 
of liis undivided brothers. I'hc rule then that the interest of a co-parcener on 
his deatli passes to the other co-parceners is sul)jectio the exception that where 
he has left male issue it passes to them and not to th(‘ general body of survivors. 

The case is the sime wuiu'e the widow of a deceased co-parceiu^r takes a son 
in adoption. 

2065. Acquisition per stirpes. — For the same reason the rights of other 
co-parceners ari* enlarged pot stirpes and not per capital 
tJl. ^3) since the rule of representation is equally applicable to all 

co-parceners. As observed by the Full Bench, ‘‘ The con- 
sequence of the doctrine that a right in the patt^nial ancestral estate is acquired 
by birth is that thev(‘ is in fact no devolution of the oroperty from one owner to 
anotlier, but that as each son comes into being he forth willi acquin s a right 
which would, on partition, reduce the shares of the other sons, and 
which should he iiol survive partition and liave issue, liis son or grandson would 
take by subsitution and whicli, if lie dies issueless liefore that period, will simply 
lapse. Tliere being no devolution of the property, tlie laws of descent are inappli- 
cable An ascertainment of tlie rights or the several members of the family is 
effected by partition and consequently the rules regulating partition in every 
Hindu work on inheritance take the place regulating the descent of property from 
an owner leaving issue. Unless there is a plain direction to the contrary, rules of 
partition from their very nature operate at the time when the partition is made. 
Seeing that a son in the undivided family is a co-owner, having acquired his 
right by birth, there is no more reason for fixing the date of tlie death of the 
father as the period at which shares should be ascertained than in fixing the 
date of a son's death as that period ; and if shares are not ascertained until the 
period of distribution, if until the time no one can declare he has any share in 
tbe common property, it accounts for the circumstance that in none of 
the treatises on Hindu Law which have been broughl to our notice is 
there any rule as what is to be done with the interest fit can hardly be called a 
share) in the common property which has been acquired by a member of the fami- 
ly who has not survived the period of distribution. On the other hand, there are 
express rules declaring that the partition is to be an equal partition subject to 
the qualification that those who take by representation take only the share 
which he whom they represent would have taken, had he survived partition, i®) 

(1) Mit. l-V-2 ; Daya Kram Sangrah (116) F. B. • 

l.j.g ; (8) Debi Prasad v Thahvr Dial, 1 A. 105 

(2) Debi Pernhnd v. 'Phdkxit Dial^ I A. 106 (ll8) F. B, 


s. 222.J 
Cl. (2). 



S96 


THE HINDU COnii:. 


[$. 238 . 


2066. Dayabhag family different —This is, however, the view of the 
orthodox school, the survival of an ancient institution in 
01 {*)■ whicli individual, as distinguished from the corporate 

rights are totally ignored. The Dayabhag admits the right 
of widows and the daughtei, ihr mother and the paternal grandmother 
“undsr express texts ” And as will l)e seen in the sequel, although the 
Dayabhag places in the forefront the doctrine of spiritual efBcacy, it does 
not subscribe to the orthodox rul-s of survivorship but rather treats the 
co-parcener in a joint family as holding his interest ‘m quasi severalty which on 
his death passes to his heirs by descent and not by survivorship. *'ln most 
cases propinquity, spiruual efficacy and natural love and aftection run in the 
same lines and no difficulty arises, but whenever they run in different lines 
Jimut Vahan was compelled to ignore spiritual efficacy and had recourse to 
other principles or express texts.' <2) phig is a subject for examination under 
another liead. (^1 For tli(‘ present all that need be stated is that the Dayabhag 
does not recogni succession f>y survi vorshij) which is a doctrine peculiar to 
the Mitakshara 


S2;3. Where the deceased was at his death the sole co- 


When Co parcenary 
property devolves 
on heirs. 


parcener, estate devolves upon his heirs in 
the same manner as if it were his separate 
property. 


2067 Analogous Law. —The riglit of survivorship postulates the existence 
of co-parceners. If therefore, the deceased was the sole surviving co-parcener, 
the co-parcenary ceases with his death and the persons who take his estate are 
his natural heirs. ' By the nature of the case the joint family must commence 
and also must end, when it does end, in an individual who holds the property 
in a separ it ‘ condition. If this individual di. s without becoming the root of a 
joint family, the Mitakshara law gives an interim enjoyment of the property 
to his female representatives, wlien tliere are any, and then transfers it to a 
collateral heir as the origin of a new joint family.” 


(1) ^iyabhag XI VI* 11. (4) Ram Narain v. Pertum Stnqkt SO W, 

(2) Akihoy v. Baridas, 35 C. 72l (726) II. 1B9 (192) ; Nallatambi v. Muhmida, 8.* 

(3) See Ohaptef on '‘Dayabhag Inheci- ^ R,. \ ThanatUhmi. 

tanoe” post. 19 M. 70 *(73). ^ ’ 
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2068. Topical Introduction. — The devolution of property of a Hindu 
dying intestate may be by inheritance, succession, or survivorship, according 
to the nature of his property. If the property was his separate or self-acquired 
property then it jiasses to liis lu'irs by inlieritaiice — a term derived from the 
Roman liP^rcs. I'he distinction between inheritance and co-parcenership is that 
in the case of inheritance property devolves on death, while it survives in the 
case of co-parcenersliip ; on inheritance, new rights are acquired, on survivor- 
ship tlie enjoyment of existing rights is increased by tht' removal of one from 
the body of co-shapn's. As Vignyaneshwar says, “The teim ‘ heritage’signifies 
that wealth which becomes the property of another solely by relation to the 
owner. The wealth of tlie father or of the paternal grandfather becomes the 
property of his sons or grandsons, by the ri^’ht of their being sons or grandsons. 
The proi^erty devolves on parents (or uncles^ brothers, and the- rest, iii)on the 
demise of the owner, if then' lx* no male issue in the right of their being his 
uncles or l)rothers. The same holds good in respect of their sons or other 
(descendants). ' 

Therefoie it is a settled point lliat property in the paternal or ancestral 
estate is liy birth and not by demise of the last owner’ (*0 But under the 
Dayabhag familj' witli the father as tlie liead, ilie other co-parceners have no 
vested rights. 'L'hcir rig] its do indeed arise on birth, and they are alienable and 
devisable but they lack tlie cardinal incid''nt of forcing a partiiion. While 
then under the Mitakshara system the rights of all coparceners are co-ordinate, 
those of the members under the Dav.ibliag are contingent and in tlie nature of 
spes successionis though they are alienable. 

2069. The two systems diffci radically on tlie subject of inlientance 
though the difference here lies in the proc“SS of reasoning rather than in the 
result. The Mitaksliara selects the lien s upon the rational basis of propinquity, 
but the Dayabhag selects them not so much upon their p’-opinquity as upon the 
efficacy of tlieir olis^’ciuial offerings to the manes of the deceased. But when the 
Mitakshara professes to consult propinquity it dissembles, since its conception 
of heirship is equally tincUircd with an under-current of r(*ligious thought J and 
while the Dayabhag places it in tlio forefront, it equally dissembles for its idea 
of heirship is equally tinctured with the under-current of affinity and its conse- 
quent natural affection. In both systems women enter with apologies. But their 
number and rights are limited, though curiously the Dayabhag with the more 
conservative ideal of spiritual benefit admits the nearest females wliich the 
Mitakshara excludes. But both systems are qually defective and the courts had 
to struggle for a more rational construction in order to rectify their glaring 
defects. Take for instance the case of the daughtiT and the sister. The 

(1) Ghoaal v. Ghosnl 31 B. 25 (80) ; Devi (2) Mit. 1-1 2, 8. 

J^ra$ad v. Vhahur Dayah I A. 106 P. B. (3) Mit. 1-1 27. 

G. H. C.-- 92 
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form.^r is directly admitted by the Dayabhag in the list of heirs but the latter 
has no place in the system. In Bombay the court had however to assign 
her a place in response to insistent usage. But usage is naturally 
of slow growth and it still keeps out the sister outside the Mayukh law. There 
are other inequalities and differences far too numerous to be noticed here. 
They will be found set out in the sequfd. 

2070. Both the Mitakshara and the Dayabhag start with designating cer- 
tain nearest relations as lieirs of the deceased. They constitute what the Mitak- 
shara calls the compact series of heirs and are given below. 

Mitakshara. Dayabhag. 


fl) 

Son. 

(1) 

—(6) As in the Mitakshara. 

(2) 

Grandson. 



(3) 

Great-grandson. 



4; 

Widow. 



(5) 

Daughter. 



f6) 

Daughter’s son. 



il) 

The father. 

(7) 

The mother. 

(B) 

The mother. 

<S) 

The father. 


2071. After these heirs both sysb'nis g^^nelally declare that the inheritance 
shall fall on the nearest S^pinda. The whole Hindu Law of inheritance may be 
said to be centred in this single w’ord. What is then a Sapinda? Unfortunately 
it is the one word upon tlie import of which the two systems differ. The w^ord 
sapinda comes from two Sanskrit w^oids, Sah meaning ‘with’, and Pinda^ a ball 
or body.’ 

2072. The Dayabhag accepts the first and tlie Mitakshara, the second as 
the real meaning. According to the latter a Sipinda is a relation who is of the 
same body or betwe* n whom and the deceased there are the largest number of 
common particles of the same body. As such the son, possessing as he dors the 
largest number of particles of his father’s body, is therefore his next heir. But 
the Dayabhag admits the conclusion, though not the reason. According to 
it, the son is such an heir b^^cause he and his father are allied by the funeral 
ceremony of ‘ Piiida Kdiam ’ This is not clear to the unsophiscated student of 
law unversed in the religious law of the Hindus. 

2073. As has been pointed out in the General Introduction (§ 5j the Hindu 
law of inheritance is an offshoot of those mysterious religious rites and dogmas 
with which the ancient scripture of all patriarchal people teem. They begin 
with an assumption that life is permanent and outlives the body after 
decay and as life requires for its sustenance material pabulum, its continuance 
must depend upon its constant supply even after life to all appearances has 
vanished. In other words when a man dies his body decays but his spirit survives 
the body with all its earthly longings and cravings. After death the spirit 
yearns for the food and drink to which it had become accustomed in its earthly 
sojourn. Some provision had to be made for its nutrition after death. What is 
more natural than that he who inherits wordly wealth must also provide for 
the nutrition of the departed soul. The priests who are the vice-regents of god 
know what it wants. What more natural than that the rice and roots upon which 
the \nan lived while in life should be dedicated to his soul after his death. He 
who provides them to the vanished soul must take his heritage. And as the sen 
is tied to him by the bond of affection, he is most likely continue to perform 
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these post obit offices to prevent the departed soul wanderin^^ about in the 
vacant void restless from hung^^r. As fire is the mouth of the gods these etherial 
bodies require their food to be conveyed through that channel. It is the genesis 
of sacrifice. 

2074. The sacrifice ordained for the dead was called a Shradh, It 
was to be performed in tlie dark half of every lunar mouth. The heir must 
roll boiled rice with butter and consign them to the fire in the name of the 
person whom lie desires it to reach. It will go to him. This rolled rice 
of the size of a billiard ball — miscalled a cake, is tlie offering of the living 
to the dead. If the son is alive he must offer it. If hr- is dead some 
other relation, must perform that pious office. In the remote patriarchal 
age its order becam"^ soon settled. It is needless to add tliat all agreed 
wlio were llie nearest heirs. Hencr‘ so far the two systems agree. But 
as the line of heirs became in time enlarg^'d, other rules had to be invented 
to regulate succession. The one kept up tlie fiction of the spiritual repast, the 
other boldly addressed itself to the natural 1 iw of affinity. But as stat^^d before 
neither affinity nor the religious thought was wholly eliminated from the 
two systems. Tlr^y acted and re-acted upon each other till they becam ^ crystaliz- 
ed by a declaration of tlie Mahomedan conquerors and afterwards l>y the British 
that the personal law of the Hindu shall regulate their succession. At tiie 
time neither system had been fully develop^^d. New ideas were creeping in 
and leavening the inert mass of Sliastric ritual. But the d* cade nee of religion 
brought about by the h* veiling influence of the w ‘Stern culture left the r(‘ligion 
in a state of neglect while the law which was dependent upon it had to be 
developed and adopted to the rapidly changing social environment. The very 
unsatisfactory system of having to find the new law in the old age is respon- 
sible for the conflicting decisions of the Courts on almost every point. What is 
now required is a secularization of Hindu Law which alone will ensure its 
development. 

2078. As it is, the tests by which the true heir are known are rapidly 
vanishing from the daily obs Tvance of the people. Mr. Sarkar observes that 
there is scarcely a Hindu nowadays wJio performs the Parvan Sliradh and that 
“ hence the conferring of spiritual benefit on ancestors by pn'senting pindas to 
them in the Parvan Shr idh is a myth in the majority of instances.” And 
yet this is the raison d eire of inheritance. 

2076. Apart from the different standpoints from which the two systems 
view the claims of heirs, the material differences between them may be thus 
summarized : — 

(1) Both the systems recognize the claims of the nearest heirs which they 
designate as entitled to the heritage as such. 

(2j In default of these heirs, the order of succession in the two systems 
differs, though they both quote and profess to follow Manu’s aphorism that to 
the nearest Sapinda the inheritance next belongs. They, however, differ on 
the meaning of the word Sapinda, The Mitakshara takes it to comprise only 
agnation up to the sixth degree, while the Dayabhag limits it to relations up to 
the 3rd degree but includes therein both the agnates and cognates, tlie result 
being that cognatic relations whom the Mitakshara relegates after all agnates, 
take with the sapindas — otherwise the Sakulyas and Samanodaks being agnatic 
relations from the fourth to the 14th degree exclude the cognates in •both 


(1) S«rkaP 0 H. U (8rd Ed.) 801. 
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systems. After the Samanodaks, the Bandhus of tJie Mitaksbara walk in, 
but the Dayabhag is silent as to the claims of its cognate sapindas from the 
fourth to the sixth degree. But it is apprehended that in this respect the 
Dayabhag being silent, the Mitakshara rule would apply. 

2077. The law of inlieritance of all nations is intended to ensure passage 
of the soul of a deceased co those nearest and dearest to him. Both the Chris- 
tian and tlie Mahomedan laws of succ-'ssion recogni/.o the claims of wife and 
children l)ut the Hindu Law of succession pi iced the male issue before the wifv 
and as a sharer she lias no place except ai a partition when she is assigned a 
share in lieu of her riglit to maintenance. In the matter of women’s rights 
Bombay stands ahead of Madras and Bengal, while the ortliodox scliools are 
very sparing of their claim. 

2078. ]i)ven as regards the succ- ssioii of malts tliere is a sliarp chavage 
between the r)ayab]iag and the Mitakshaia schools. Under the former all 
property whether co-parcenary or separat'* is heritable, wliih* under the Mitak- 
shara inheritance is not possible in respect of joint property which on the death 
of a member survives to the otluT members. Tliis incident it continues to 
retain even on partition wliiili nuaely alters llie mode of its enjoyment but 
does not destroy its essential incident. ‘ 

In the ensuing chapters this is mad(' app.irent by treating of the 
succession of joint property in a separate cliapter. 

2079. J Hie conflicting claims ol remote heirs liave not been all yet settled 
by judicial decisions but the leading principles regulating their precedence liave 
become well settled; and the courts recogni/e llie force of stcf re decisis 
essentially applicable to the Jaw of in*operty. 

2080. Succession is a generic term and includes devolution of a person’s 
property whether by survivorship, devise or inheritance. Strictly speaking, 
succession should be confined only to the latter modes of devolution, since the 
right by survivorship arises on birth and not upon ihe death of any of the co- 
parceners, Thus if /I, /J and U be three co-i)arceners, they all have a third 
share in the joint property. If /I dif‘S, the interest of B and C is enlarged by 
reason of their survivorsbii) ; but it would not be correct to say that B and C 
liave succeeded to A, though in popular iraiiance that is how the enlargement 
of their interest is described. ^^1 

2081. Inheritance, is liowcv'er a teuu (^f more certain import and is used 
only to denote devolution of the separate or self-acquired property of one on 
another as Iris Jieir. Such devolution may be by will, or l)y law. In either case 
the successor is the heir of the deceased to whom he has succeeded. But if the 
devise was to a person who was not his legal heir, tire devisee is not in strict- 
ness even his heir, wliich term is limited to designate a person who takes by 
reason of his relationship to the deceased recognized by law. 

2082. Using the terms succession and heir in their loose sense there are 
three modes in which the property of one passes to another on his death. First 
by survivorship ; secondly, by will ; and thirdly by the direction of law. 

2088. The subject of co-parcenary rights and tlieir devolution has already 
been^ examined in the previous chapter.l2) So is also the subject of wills.*^®) This 


(1) Gkosal V, Ohosal, 81 B. 26. (8) Uh. XIII. 

t2) Oh. VIII. 



s. 224.] 


MItAKSHARA iNHERItANCE. 


901 


chapter deals only with the devolution of property by inheritance, that is to say 
the succession to self-acquired or separate property by the direction of law. 

(1) ‘‘Propositus” means the person from whom a 
des c ent is traced. 

(2) ‘‘ Last full owner” means one who held the property 

absolutely at the time of his death. 

2084. Analogous Law . — The last full owner lias reference not merely 
to the nature of the i)roperLy possessed by a person at the time of liis deatli but 
also to the riglits possessed by him. For instance, the Benf^al father possesses 
absolute powers of disposal over co-parcenary property during his life-time. He 
is the ‘last full owner” witliiii the meaning f)f this clause. But since under the 
Mitakshara full ownership is only possible in respect of property fij which is 
the self-acquisition of a mcmbei of a co parcenary; or (ii) which belonged to the 
sole survix^ing co“parcen(*r ; or {iiij which was possessed by a separated member 
of his family, the term must be limited to desginale such property. 

Sapindas means bk)od-relations of the propo- 
situs to the seventh dei^ree on the father's side and fiftli on the 
side of the mother reckoned from and inclusive of the deceased. 
Sapindas may be Cmtraj or lihinna igotras. 

Synopsis. 

(Ij Detlniuoti of Supinda (i088j. 21 itakshard dcfliiiiiun (208^1* 2092- 

(2) Texts an the subject (2085-2086j. 209b;. 

(3; 'Twofold interpretation of Sa- I'Sj Classification of Sapindas (2091;. 
puida (2088;. (6; Mode of computation ^2097), 

2085. Analogous Law. — riu- following texts bear on the subject of 
Sapinda relationship 

Manu : — {After specif i}in<j the m^anr relotu-n.'^ os heir.' o^itinues) 7. To the 
neareHt Sapinda tho inheritance next belongs n) The relation of the Sapinda ceases 
with the seventh person. 

Yajnavalkya . -Let him marry an suspicious woman, one not previously married or 
deflowered; beiutiful; unrelated to him as a Sapinda; . . . and who is beyond the fifth and 
seventh degree on the mother’s side and the father's side respectively. 

Mitakshara : (comiuenting on the last) See quotation § 4S0 ante. 

2086. According to the Mitakshara definition, a ‘ sapinda ’means and 
includes: — 

(1) Any descendant within the 7th degree reckoned from and inclusive of himself, 
that is, any of his first six desoend^nts. 

(2) Any ascendant within the 7th degree reckoned from and inclusive of himself in the 
paternal line, that is, any of his first six ascendants in his paternal line. 

(8) Any oollateral descendant within the seventh degree reckoned from and inclusive of 
the six paternal ascendants, that is, any of the first descendant? of any of the first six 
ascendants in the paternal line. 

(4) Any asoendant within the fifth degree reckoned from and inclusive of himself in 
the maternal line, that is, any of the four maternal ancestors, namely tho mother, the 
father, her grandfather and the rest: and 


(1) Manu IX. 387, (8) Yaj. 1 58. 

(2) I6.V.60, 
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(6) Any collateral descendants within the fifth degree reckoned from and inclnsi^a of 
any of the three maternal ancestors, beginning with the mother’s father that is, any of the 
first four descendants of any of the three maternal ancestors beginning with the mother’s 
father, (i) 

2087. The whole Hindu Law of Inheritance is centred in a single word — 
Sapindas —who are a man’s heirs. That word has varied in meaning as the 
law of inheritance developed. In the earlier stages of society when religion 
was all in all, religious efficacy was, it is said, the sole test and preferred to 
propinquity, only those persons being selected as heirs who were most capable 
of exercising those religious rites wliich were considered to be beneficial to the 
deceased. (2) But though this is how the ancient Hindu scriptures treat the 
question of lieirsliip, it is probable that propinquity was even then the real 
test and though religion made the offering of oblations as an antecedent 
prelude to succession to insure their due performance, the two must 
have at first merely denoted the sequence, though in time they developed into 
post hoc ergo propter noc. The other view that in early times the right of 
inheritance was dependent on the right to participate in the offerings of 
funeral oblations must be referred to an intermediate stage when that test 
did not coniiicl with propinquity and when an undue emphasis laid on the per- 
formance of obsequies, could not divert succession from the nearest natural 
heirs. And in fact in the case of near succession tlie right depends upon 
consanguinity under both the systems. It is only in the case of remoter 
relations that the Dayabliag falls back on the principle of spiritual benefit 
while Mitakshara consistently follows tliroughout the rule of propinquity.^®) 

At any rate the question of moment to the practical student of la# is not 
to trace the genesis of the rule through its nia/es of conflicting and contradic- 
tory texts but to examine its present operation on the law of inheritance. 

2088. Sapinda. The word “Sapinda’’ has already been explained be- 
fore. (§S 484 — 489) It is there pointed out that the word is used in a dual sense 
as signifiyirig one relationship for marriage and another for the purpose of 
inheritance. The word denotes consanguinity. The term often occurs both in 
Apastamb and Gautam. But Jimut Vahan gives it a different turn holding that 
the term means those relations wlio are connected by funeral oblations in 
accordance with the following text of Manu. 

Mann The divine maues are alway.s pleased with an oblation in empty glades 
on tbe banks of rivers and in solitary spots. 

Having walked in order from east to south and thrown into the fire all the ingredients 
of his oblation let the sacrifioer sprinkle water on the ground with bis right hand* From 
the remainder of the clarified butter, after having formed three balls of rice, let him oftet 
them with fixed attention in the same loanner as the water, his face being turned to the 
south. 

Then having oilered these balls after due ceremonies and wilh an attentive mind (to the 
manes of bis father, bis paternal grandfather and great grandfather) let him wipe the same 
hand with the roots of the ku$ grass which he had before used, for the sake of his paternal 


(1) Babu Lai v. Nankn Ram, 22 C* 839 
(S42) approved in RamcJmidra v. Yinayak, 42 
C. 384 (420) P C To the same effect Umnid 
V. Udoi, 6C 119 39 F B. 

(2) Tagore v. Tagore, 9 B. L. R, 377 (394) 
l\ 0 . « 

(3) Romachmdfa v, Vimyck, 42 C. 884 
(406) P C. 


(4) Nagcndra v. Bouoy, 80 C. 621 

(6) Suba Singh v. Sarvfarae, 19 A. 216 F.B 
(G) As to its meaning See § 484 ante and 

Kamachandra v. Vinayek^ 42 C. 884 (40^ P.O. 
The word may mean— 8a with, and Piitda 
'body’ or 'ball’ i. e,, related to tbe tame body 
or though the funeral ball. / 

(7) Omrit v. Lichee, 10 W, R. (F.B.) 78 
(77). 
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aiioeetors in the 4tli, 6th and 0th degrees, who are the partakers o£ the rice and clarided 
butter thus wiped of!. 

If his father be alive, let him offer tbe^bradh to his aiiceBtors in three higher degrees. 
Should his father be dead, ind his grandfather living, let him, in celebrating the name of his 
father (that is, in performing obso juies to him) celebrate alsG bis paternal great great grand- 
father, 

Before the obsequies to ancestors as far as the 6th degree, they must be performed to a 
Brahmin recently deceased ; but the performer of them must in that oase give the shradh 
without the ceremony to the gods, and oiler only one round caka (and these obsequies for a 
single ancestor should be annually performed on the day of his death; 

When afterwards the obsequies to ancestors as far as the 6th degree, including him, are 
performed according to law, then must the offering of cakes be made by the descendants in 
the manner before ordained for montbl> cec£ monies. 

2089. It will be thus seen that Manu requires the offering of the funeral 
oblations by one to his six immediate ancestors in tlie male line, but he draws a 
line at the third ancestor. That is to say, while tliese are entitled to the honour 
of complete rice balls being offered to them, and their Shradh performed, the 
next three ascendants, that is the ancestor 4 to 6 degrees remote is only enti- 
tled to the offals, that is /ep or the leavings collected after service to the first 
three. These three ancestors are also called the Sakulyas. But it is a distinc- 
tion which is not kept up in the Mitakshara where the term Sapinda is used to 
denote both classes. Now since the Hindu rule of counting is to include the 
propositus it follows that the term Sapinda according to Manu means a male 
relation related up to the seventh degree. As Manu himself says : 


Now the relation of the Hapindas, or men connected by the funeral cake,, ceases 
with the seventh person, or in the sixth degree of ascent or descent, and that of the Sama* 
nodakat or those connected by an equal oblation of water, ends only, when their births and 
family names are no longer known. 


2090. It will be seen that Manu does not mention any Sapinda to the 
deceased through females. They however make their appearance first in 
Yajnavalkya's enunciations commenting on which the Mitakshara limits that 
relationship to the fifth on tlie mother’s and the 7lh on the father’s side. (3; 'f he 
Privy Council have held that tliis definition tlmugli occurring in Acliarkand (or 
the chapter on Rituals) and primarily intended to define the degree of prohibit- 
ed consanguinity for marriage, applies equally to inheritance. 


2001. Now sapindas may be either Gotrajs or llhinna ^otra i, <?., those 
who belong to the same \ 70 tra or those whose gotran are different. The first are 
* called Goiraj Sapindas and the latter Bhinna Gofra Sapindas-oihevwist called 
Bandhus. The former are agnatic while the latter cognatic kinsmen. Now 
since a sapinda beyond the third degree is also called a Sakulya, the various 
terms are thus related 

tl) Sapinda. 


(Mtiakshora.) 

(1) Gotraj (Agnates). Also called 
Saman Gotra 

(2) Bandhus (Cognates) AUo 
called Bhinina Gotra. 


1 

{Dayabhog.) 

(1) Proper being ageatea up to 
the third degreo'—including also cer. 

tain famales. 

(2) Sakulyas (from the fourth 
to sixth degree.) 


(1) V'^60. * (8) 68 Aehar Kand cited in /?am«chrtndrn 

(2) Bamcfuindrd v, Vinayakt 42 C. 884 v Vinayeik 42 C. 88t (408) P. 0 

(40n)P. C ; Latkibhai v Manknverhai, 2 B. (4) Uamchandra v. Vinayek, 42 0. 884 
88 0 . A 5 B. 1X0 V. 0. (409) P. 0. 
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2092. The Hindu Law of inheritance is subdivided into two main systems, 
the Dayabhag and the Mitakshara. “By the general Hindu Law of inheritance, 
where the Mitakshara does not prevail, the heirs are generally selected because^ 
of their capablity to (exercise certain religiousrites for the benefit of the deceased. 
Where, Iiowever, tht' Mitakshara governs each son immediately on his birth 
takes a share equal to iiis fatiier in the ancestral immoveable estate/’ In 

.other words, while inheritance under the Mitakshara depends upon consangui- 
nity that under tlie Dayabhag, in the case of remoter relations (2) depends upon 
spiritual efficacy. 

2093. But both deduce these diametrically opposite conclusions from the 
same texts, ascriliing to tlie term “ Sapinda’ the meaning which accords with 
their conclusions. That term, as already remarked is somewhat of a doubtful 
import since the word “ pinda” lias a dual meaning and fits in with either deduc- 
tion. In either view tlie material (juestion is not wliat tlie word means, but 
rather vJiat relations it comprises. 

2094. After mentioning the nearest relations as heirs of a person byname, 
such as sons, grandsons) great-grandsons, lather, brother and others B) Manu 
n^ds“Tothe neirest Sipinda the inlieritance next belongs,” or more 
literally translated, “ Whoever is near to a sapinda, his property shall belong 
to him or in other words, the property of a person must be inherited by 
his nearest Sapiiida, from which it follows that the deceased proprietor and 
his heir must be nearly ndated to each other as Saplndat; that is to say (i) the 
two must be related to eacli other as sapindas, and (li) the heir must 
be liis nearest sapinda. 

2093. Tliis raises the question, what is a sapinda. Tlie earliest law giver 
Manu defines it thus : Now the relationship of the sapindas ceases with the 

seventh person.” This d dinition is meagre and does not state whether the 
seven degrees arc to lie counted both in the line of ascent or descent and 
whether it inchukis also collaterals Vigyanesluvar’s d dinition is more com- 
prehensive, wliile its explanation in the Mitakshara lets in the following rela- 
tions who are all sapindas : Son’s son’s son, the v/ife, nephew, and brother’s 
wife. But this is by no iri'^ans an exhaustive list, since Dharm Sindhii of Kashi- 
nath, the latest writer of the Benares school, gives the following illustrations ’% — 

(l) Suppose Kami and Gauri are 
tvvo daughters of Vishnu. Kanti has a son 
Sudhi, Gauri has a son Har. Budh, Chaitra, 

Gan, Mrira are the son, grandson, great- 
grandson, great-great-grandson of Sudhi ; 
and Maitra, Siva, Bhup and Achyiit are 
the son, grandson, great-grandsonj and great- 
great-grandson of Har. Rati is a daughter of 
Mrira and Kama is a son of Achyut. Both 


( 1 ) 

Visbnu 


Katiti (D) 
Sudhi (S; 
Budh (S) 
Chaitra (S) 
Gan (S) 
Mrira (S) 
Rati (D) 


Gauri (D) 
Har (S) 
Maitra (8) 
Siva (S) 
Bhup {S) 
Achyut (8) 
Kama (S) 


(1) Kali Pershed v Anand Roy^ (3. 471 
(480) P.C.; Ummd v. Uday- 6 C. 119: Bnbu 
Lai V Nanku Ro.m^ 22 C. 839. 

(2) Nagendra v. Beney, 80 C. 621. 

(8) Lit. Skr. Sah mth and P4»da-body 
or ball., According to the Dayabhag, Sapinda 
means persons allied by the faneraPball, 
according to the Mitakshara, those possessing 
particles of the same body ; See Lallubhai 


V. Monkuvarbni, 2 B. 888 (429,480). 

(4) Manu IX*16;L190. 

(6) Ib. 187 ; Sir W. Jones' paraphrase is 
inHCcurate He translates the passage thus! 
*‘To the nearest Sapinda, male or female, 
after him in the third degree, the inherit- 
ance next belongs...'* 

(6) Manu V-SO. 
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of them are e^ighth in descent from the common paternal ancestor Vishnu 
Rati, and Kama, therefore, can marry each otlier. 


(2) Suppose again, Dati, Som and 
Sudhi are the son, grandson and greai- 
grands, of a common amesUjr Vishnu. 

Shyama and Uati are the daughters 
of Sudhi, and Budh respectively. Shie is 
Shyaina’s son and Ciauri is tlie daughter of 
Rati. Shiv and Gauri being both of them 
sixth in descent from the common maternal 
ancestor Visnnu are not within the prohibited degree 
therefore, marry each otJ)er. In the mother’s line, it 


(2) 

Vishnu 


1 

[)att (S) 
Som (8) 
Sudhi JS) 
Shyama (D) 
Shiv (S) 


I 

Chaitra (S) 
Maitra (S) 
Budh (S) 
Kati (D) 
(•auri (D) 


of marriage, and may 
should be remembered 
that the Sapinda relaiionshii> ceases after the fifth degree, 

2096. Taking the MitaksJiara view of Sapinda relationship, its limits would 
include 7 degrees, six i)i ascent and the same number in descent from the pro- 
positus in the rnale Hue and four degrees in the female line while as regards 

collaterals it extends to 6 degrees in descent from 2 3 4 5 6 7 

a common ancestor. Taking first the male line b- F TV 1 | | 
the following table gives a giapbic enumeration — 
of such relationship. Here ^4-F are the ascendants ‘t Z-q 
of P up to the seventh degree counting from 2 — j 3 
himself. And similarly A-F are his descendants i\-A W I I . 
similarly counted. They are all his Sapindas. '“Pil 231 6 ' 6 

And so are 2-7 in each collateral line /. e., 36 
in all, are equally P’.^j sapindas. 

To ascertain the degree of relationship in 
each case it must be counted downwards from a 
common ancestor allowing a degree to each person. 


4 


W 

W 

W 

W 

w 

w 


— n 
\-h 

-d 


A 3 


C 4 

1 

1) 0 

1 

E b 
1 

(F 

1 

a s 


I 

B 

3 

P 


Sapinda in the female liiu' b(Mng called haudhuft, will be set out under 
that head. 

2097. Mode of Computation. -Tlu correct 
mode of counting degrees is now settled to be from 
the propositus up to the common ancestor, and tlum 
down to the p(‘rson whose relationship is to lx‘ 
determined and not from llie common ancestor 
from whom the lines separated, thougli it appears lo 
*be the mode of calculation adopted in ilie Mitak- 
shara. Take for instance the following pedigree: 

According to the first mode of calculation G being 
more than five degrees from tlu common ancestor 
is not a bandhu of P, whereas if the degrees W(‘re 
counted from the common ancestor A, G being 

within 7 degrees of A would be his bandhu. Some writers^^) favoured tliis 
mode of computation which the Privy Council have now held to be erroneous. 

“Gotraj Sapindas” are all agnates, that is, persons 
“ Sapinda ” Connected with, the propositus by an unbroken 
line of male descent, up to the sixth degree. 
They are also called ‘‘Saman Gotra Sapindas.” 


donghkv) 


(X) Bamchandra v. Vinayak, 42 C. 8h4 P C. 
BMb S($hai xSSf^raBKaiii 37 A 5sa. 

G. H. C.— 93 


(2) Gboae H. L. (8rd Kd.) 147 
n. 74 : Mandlik 410. 418. 


Saroar 
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2098. Analogous Law . — Gotraj Sainndaa contracUstinguished from 

Uhinna Gotra Sipiiidas defined in the next section. In the catena of succes- 
sion, the one must be exhausted before the other can come in. Gotraj Sapindas 
are only a species of Sapindas and as such cannot extend beyond the sixth 
degree of the propositus. In the Bombay presidency the wife is by usage 
accorded the status of becoming the Gotraj Sapinda of her husband. U) 


227 . U) 

Bandhus defined 


“ Bliinna Gotra Sapindas” are those related 
to tnc propositus through a female. They are 
also known as bandhus. 


(2) Bandhus may be 

(a) “ Atina Bandlms, ” that is relations of one’s own. 

(h) “Pitri Bandhus” that is, the father's Bandhu. 

(c) ‘‘Alatri Ban.ihus” that is the mother’s Bandhu. 

Synopsis. 

fl) Who an; BhaiulJius (2099) (4; Mutual saptndaship essential 

(Z) Histof ical retrospect 21U5) f2109j. 

(3, Made of ascertni mnq relation- (5) What is a Bandhu (2111 2112). 

(2109-2110). 

2099. Analogous Law. — Tlie follcjwm^ e b ‘ar on the subjc'ct of tliis 
section,.;,— 

Mitakshara : — 1. Oa failure of gontilos the cognates are heirs. Coguatos are of 
three kinds; reUioa to the person himself, to his father or to his mother as is declared by the 
following text: “ The sons of his own father’s sister, the sons of his own niotoer’s si.'ter 
and the sons of his own maternal uncle must be considored as his own cognate kindrej. The 
sons :)£ his father’s paternal aunt and the son.s of his lather’s maternal uncle, iiiust be deemed 
bis father's cognate luudied. The sons of his mothei’s paternai aunt and the sons of his 
mother’s maternal uncle must be reckoned his mother’s cognate kindred,” 

2 Here by reason of near a^Hnity, the cognate kindred of the deceased himself are 
bis successors in the first instance. On failure of them, his father’s cognate kindred or if 
there is none- his mother’s cognate kindred. This must 'cq understood to bo the order of 
succession here intended. 

2100. In this translation Colpbrookr rencL'nd “Gotraj ” into “gentiles” 
and “ Bandhus” into “ cognates. He also paraphrases the three classes under 
which Vigyani'sliwar groups tlie teclinical bandfius ; tv,:., tlie Aima ba7pdhus, the, 
Pitn bandhus and the Matri bandhus as “cognates relatf'd to the person him* 
self, to liis father, or to his motlier.” The Privy Council held that Vijya- 
neshwar was usmc' the term “ Bandhu” in a restricted and technical sense, as 
implying a relation belonging to a diffi'rcmt family but unit<‘d by the Sapinda 
relationship. In fact lie expressly says so. 

This enumeration was held to be exhaustive'. (^) 


2101. The introduction of Bandhus in the cafr/m of heirs is compara- 
tively modern. Manudoes not m'^ntion any oblations to the maternal ancestors 
and does not expressly mention Bandhus among the heirs. Yajnavalkya was the 


(11 Lallubhni v. Mankuvarhai, 2 B 88B 
HOP 0 affirmed 0 A. : Lallubhni v. Cassi 
Bai, 5 B 

(2) Mife. II.VI 1, 2. 

(3) Bamchandra v. Vinaifek, 42 0. 884(416) 


P. 0. 

(4) lb p 416 ; Yaj Gb. II-V-S. 

(5) Bamchandra v. Vinayek 42 C, 884 (417) 
P.O. explaining (Hrdhari Lai v.*OovernminL 
12 M. I. A. 448. 
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first to introduce Bandhus or distant kinsmen related to th(‘ deceased through 
females as heirs and he was also the first to mention the offering of a cake to 
maternal ancestors. Consequently it became* nec^'ssary to allow those who 
could offer Ptnda to inherit and thus let the Bandhus in. The cake offered to 
maternal ancestors was offered to three ascendants of the mother and no lepa 
was offered to higher ascendants and no wat(‘r offerings The rigid of inheri- 
tance was thus confined to five degrees counting the offerer? which is the 
limit allowed to persons claiming relationship througli the mother. 

2102. In the course of time tlie affinity recognized by virtue of spiritual 
efficacy gave place to the rule of consanguinity but nevertlieless the old theory 
still lingered and was si ill used to recognize remote connections. 

2103. Tile te.xt of tliis section is supported by a decision of the Privy 
Council who have confirmed the* view that the Sapinda relationship ceases in 
the male line after the bth and in the female line after the 5th degree from the 
propositus. 

The trip.artite division of Baud ms as given in clause (2l is supported by 
the authority of Yainai alkya and cannot be add^*d to or extended. (^) 

2104. I'he term '^Handfiu or Daudhava ’ 1^) connotes persons bound lo- 
Historical Retros- geiher by ties of affection. In chc Sniints ii is a term of 

P®ct. uncertain import being used l)y Manu SlVashisih(^’) Visin.u 

('^1 and Yajnavalkya LO mean agnatic rel itions. Of these Yajnavalkya u-esic in 
no less tlian 17 places indiscriminately for lelatu es m general, for agiicdes> for 
cognates? and also as a synonym for friends. He reserved the word ‘‘ Yoni 
S''ini Bandha' for oognatic kinsmen. The term Bandltu was for the first 
time used in the Mitakshara to connote only cognate relations inferior both 
to the agnatic Sapindas and Samanodaks. The term is now so used in legal 
treatises as meaning a cognate sapinda or a sapinda related through a female. 
The Mitakshara only mentions nine bandlius as such. Adding to them the 
daugliter’s son, as provided by a special text, the number of heritable bandhus 
according to the Mitakshara did not exceed 10 rekuions. The sister’s son 
remained outside this list f.nd 1‘e ass(‘rted his claim which, thougli at first 
rejected even by the Pri\y Council, could not long be ignored. 

2105. A new princiiile of exposition was discovered. It was held iliat the 
list of bandhus in the Mitakshara was merely illustrative and nv.,L exhaustive 
*and the sister’s son found a place as a lieritahlc bandhn.^i^l This opened the way 
to a brother’s daughter’s son '^'^1 a son of the sister’s daiigiiier, a maternal 
uncle. “ The term Bandhu applies not only to the maternal kinsmen 


(1) limnehandra v Vmai/ak,^ 4 ‘2 0. 384 
PC.; Uniashankar v. Naciet,w(iri^ (It- 19) Vat, 
162 (180, 181). 

(3) Ramchaidra v, Vinayek, 42 C. 384 1* 0 

(8) 16. 

(4) From Qk-baiidh, to bind 

(6) Manu, IX-168, 

(6) Vishnu, XV. 

(7) Vasbisth. XVII. 

(8) Yaj. 1.82, lOS, 113, HO, 144, 167. 158, 
220, 340, n 188, 147, 152, 267 . 283 ; IIMI, 
289, 2114. 

(9) Li4 reni-women and Sambandlko rela- 
ted through. 


(10. Mit. II VI 1. 

Ul) J- tvohir s. iUiLlassvo, 1. W R. 74; 
Thukoormn v. MoUunlall 1 \\ R. 25 P. C. 

irdharev Lai v. Government, 12 M.I A. 
448 Amrit v. Luhhee Naroin, 10 \V H 764 
F B , Muihubami v, Simonibedti^ 19 ]\I 406 
P. G. 

(13) Amrit v. Lakhee Narain, 10 W. R, 76 
P. B 

(14) Dvorga v Janaki, 13 W. K, 331. 

(15) Umed Bahadur Udviehand^ 6 G. 11‘J 

F. B. • 

(16) Muthiisavii v. Smambedu, It) ]\l. 405 
P. 0. 
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mentioned above, but also to tliose kinsmen wlio arc related through females 
either of the paternal or the maternal line. The daughters son, the sisters 
son, the father’s sister’s son, the brothei’s daughter’s son, or the uncle’s 
daughter’s son, are all Bandhus of the paternal line. So in the maternal line, 
the mother’s sister’s son, maternal uncle’s daughter’s son and maternal grand* 
father’s daughter’s son are cognate sapindas of tlie deceased. All these 
persons belong to a different (lotra and are related by blood to the deceased. 
They are therefore Ins hhimut (lotia Sapindas « or Sapindas bearing a different 
family name”. 

2106 . Professor Sarvadhikari deduces the following rules from the texts : — 

(1) A Bandhu is a cognate Sapinda within foiu degrees counting (i) from 
the deceased himself m ascent or descent ; (//J from any one of the four imme- 
diate ancestors of the deceased. 

(2) The riglil of inheritance accrues to tiie bandhu if tlie late owner and 
the person claiming the heritable right were related as Sapindas to each other, 
either directly through tliemselves oi through their mothers or fatliers. In other 
words, a lieritable bandhu is a cognate Sapinda within four degrees counting 
from 

(/j TJie deceased in ascent or descent. 

i'-^) Deceased’s paternal ancestoi within four degrees. 

f//) Deceased’s maternal ancestor within lour degrees. 

U) Deceased’s father’s maternal ancesitirs within four degrees. 

(J) Deceased’s mothers maternal ancestoi within four dt'grees. 

Note. — The word “five’’ is to be substituted tor “ four” in the case of 
father’s bandhus. It the deceas'^d or his ancestor be related through the father’s 
mother, then five degrees should be counted m both directions. Thus a 
daughter’s daughter’s grandson is related to the* deceased or his paternal 
ancestor through the father s mother. 

2107 . Rule of Exclusion. — (1) The cognate descendant of each of ‘these 
classes is excluded from inheritance when f/) the deceas'^djOr {ii) the deceased’s 
ancestor does not belong to 

{a) His maternal grandfather s line. 

(h) His father’s line. 

(c) His mother’s line. 

(2) The cognate ascendant ol tlie de ceased is excluded from inheritance 
when he does not belong to. 

(a) The deceased’s maternal grandfatlier’s line. 

(b) The deceased’s father’s line. 

(cj The deceased’s mother’s line. 


2108 . But it lias been held that these rules of e.xclusion are not warranted 
by the text. (2) One test forinerely favoured (8) but now definitely abandoned 


(1) Sar V. Inh 636. 

(2) UfML Shankar v. Nagemari, (19X9) Pat. 
362 (173) F. B. 

(8) Colebtooke’s Hit, 11-11-2, 4: Amrit v. 
Lukhee^Nm'ain, 10 W. R‘. 76 F.B.: Qanesh v, 
Nil Kamal,22 W.K. 204; Janki v Nand Ram. 
11 A. 194 (202) P.n.; Si*ba Siwjh v. Satafraz, 


19 A 216 F. B-; Mohan Das v. KfiihtM Bai, 
5 B. 697; Aditnorain v. Mahabir,{l^lii) 1 Pati 
L J. 824: Harihar v. Jung Bahadur ^ 84 I. C. 

ii) halliibhai V. MmMmhaiy 2 B 212 
j^34)^afflrmed 0 A. .Lallubhai v. Casiibaif 6 
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was the application of llie doclrino of religious efficacy tliongh some courts 
still cling to the test as a ground t)f preference. 

2109. Mutual Sapindaship. — It has already been pointed out before, 

that in order that one person should inherit to another 
Cl (1) by reason of his Sapinda relationship, it is not only 

necessary to show that he was the Sapinda of the deceas- 
ed, but that the deceased was also his Sapinda. In other words, mutual 
Sapindaship is essential to create a heritable right. The fact that one person 
is the sapinda of anocher does not necessarily imply that the two are Sapindas 
of each other. Take for instance, the following tree. V is the i)ropositus. A is 
his father i 6’/, Si, aSo are his male descendants A 

and b a female descendant. Now since ihv : 

Sapinda relationship reaches to the 6t)i de- I I 

gree in the fatlier’s line and 4th degree in the 
mother’s line it follows that P who is related to 
Sr^} through liis father J, and being in the bih 
degree of A (the common ancestor of l)othj is 
the Sapinda of No. But Sd being telated to P 
though his motlier D is not his Sapinda he^ 
cause Sapinda relationship in tlie maternal line 
does not e.xtend beyond the 4tli degree /.c., 
and in order to be P\ Sapinda S should ha\e 
been within 4 degrees of A the common ancestt/i <4' tioth J and 6’ 

2110. Now two persons may lie related as a 

Sapindas to each other eitlier through themselves I 

or through their mother and father. Take for I 


51 
I 

52 

I 

53 

I 

84 

I 

D 

! 

S5 


. 1 ) 
I 

1)1 


51 

I 

52 


instance the following table for illustnition. /■* is ^ 
the propositus, A his fathei, D the daughter of A, 

1)1 the daughter of D whos^* son is N/ whose son 
is Now P and Hp are Sapindas to each other, 
but not Z^and S? although vS? is wiiliin six degrees 
from the common ancestor, yet not being the 
descendant of the line of maternal grandfather, either of or of his father SI 
or his mother, they are not Sapindas to each other; but P being a Sapinda of 
S7, through Ids mother, they are Sapindas of each other. 

Now take another table. Here J. B. C., are C 

tfie paternal ancestors of the deceased S. 1 ^ — * . . _ 

and S.V are the uiah' descendams of d, B. and 
C,D represents tlie femah‘ descendants. S4 vSr So 
are Sapindas of P being both within 6 degrees 
of A the paternal ancestor of /\ But P and 
S4 are not Sapindas of each other because A 
a maternal ancestor of S/ is not within 4 
degrees from him. Similarly P and S o are 
not heritable vSapindas of each other, though 
P is said to be a Sapinda of S J “ by frog’s 
leap.’’ This theory of the frog’s leap is thus 
explained. P and S4 of tln^ third agnatt' 
descendant who is related though the mother 


B 

1 


D 

1 

1 

A 

1 

Sl 

'f 

I) 

V 

1 

1 

Si 

1 

SI 

1 


1 

S3 

1 

1 

82 


1 

D 

1 



! 

S4 

1 



1 

83 



(X) Vmaid Baluidur v. Udoichaid, 6 C. 
119 (138) F. B ; Babulal v. Na7iuk, 22 0. sau. 


Ravichmdra v. Vinenjeh, 42 0. 384 (420) P.C, 
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D are not Sapindas, since tlie former is beyond the 5th degree. But P and 
S5 are Sapindas of each other because P is within 6 degrees. Thus of two 
kinsmen who are descended in two different lines from the same ancestor, the 
fathers are not Sapindas of each other, while their sons are Sapindas of each 
other (f). 

2111 What is a Bandhu. — A Bandhu lias been el sew he re defined as a Bhiu’ 
na Goira Sapinda. It has already been seen wJiat is connoted by the term “Sapin-' 
da” (^223) and Gotraj (^225). Those wlio are not Gotraj Sapindas are Bhinna 
Goiraj Sapindas or Bandhus. fhe ciuesiion is who they are. It has been seen that 
the key word to all these relations is Sapinda and ii is now settled to mean both 
for the purpose of marriage as foi inheritance, all kinsmen related to a person 
up to the seventh de^re^' in t!ie father’s side and the fifth degree in tlie motlier’s 
line. As the latter must be necessarily Bandhus it follows tliat a Bandhu is a 
cognate relation of a person not more than five degrees remote. But this 
defines only the gcniL^ bandhu and not a heritable Bandhu who must be the 
nearest Sapinda, the nearness be in 54 establislied by connection by particles of 
one body which implies mutuality in the Sapinda relationship or to put differ- 
ently, since the property of a ii -ar Sapinda siiall bv that of a near vSapinda it is 
clear in order io be a heritable Bhandhii of the propositus, a man must be so 
related to him that they are liolh Sapindas oi each other, (f) This is the test 
of a heritable Bandhu. As the Privy Council observed. “ The general conclu- 
sion to wliich a close examination of the auilmritics leads their lordships may 
be briefly stated as follows : — ia) that tiie sapinda relationship, on which 
the heritabJe right of collaierals is founded ceases in the case of the Bhinna 
Gotra Sa 2 Jin(las with the fifth degree fr«)m the ('omnioii ancestor J (bj that in 
order to entitle a man to siu ceed u) tlie inlicritance of another, lie must be so 
related to tlie latter that they imt Sapiiuim of each other. 

2112. These two rules being settled, we have first to see what persons are 
related within five degrees of tlie propositus in the ascending or descending line 

Taking only the descendants it will be seen that there are 123 such relations 
as shown in the chart. 

Similarly, there an' 64 liandhus exparlc pat erna ] 51 bandhus exparic 
iuaterna in addition to vvJiich iheie aie 36 fatlier’s bandhus and 17 mother s 
bandhus or altogether 168 bandhus. Taking the two togealier there are no less 
than 391 such cognate relations conforming to the first rule ; but a great many 
of them are ineligible by virtue ot the second uile as to mutuality already 
explained. (5§2103-2103j. 

'Fhose that remain are lieritable bandhus who are eligible as heirs, hut to 
wdiom the nearest bandu will succeed. This is the subject of another rule. 

228’ Samanodaks arc relations from the seventh 
’ Samanodak ” degree* lo the fourteenth degree and even 
byond, if agnatic relationship be clearly 

established. 


(1) Nirnai Sindhu ‘2B6; Dharm Bindhu III 
— 606 . 

(2) Vmaid Bahadur v. Udrdchcmd, G(-. 
119 (126) F. B. followed in Bahuial v. 

2-i *0. 689 (846) ; approved in Jiama 
chmydra v. Vinoyekt 42 C. 384 (420) P. C To 
the same effect Lcdhibhai v. Manknvarbai , 
% B. 888 aftirmed 0,A. Lalluhhai v. Casubhai, 


6 B. no p. c 

fH) fb» Umaid: BaJtadur v. Udaichanid,^ 0, 
119 (1547) F B. 

(4) Sarv. Inh. P. 098 followed in Ham,- 
Chandra v. Vifiayek, 42 C. 884 (420) 1*. C. 

(6) liamchandra v. Vinamh, 42 0. 884 
(420) P.C. 
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Synopsis. 

fl) Texts on Sainanodaka relationshif) (2113). 

(2) Bombay view (2113). 

2113. Analogus Law. -'l'lie lollo\\inR tf-xls define tiie Samanodak 
relationship : 

Manu (The relation of) Samanodak or those connected by an equal libation of waters 
ends only when their births and family names are no longer known, (ii) 

Mltakehara : — If there be none such i. e. (Sapindas) the succession devolves on kindred 
connected by libations of water ; and they must be understood to reach to the seventh degree 
beyond the kmdred connected by funeral oblations of food , or as far as the limits of 
knowledge as to birth and name extend. Accordingly Vrihat Manu says Ihe relation of 
the Sapindas, or kindred connected by the funeral oblation ceases with the seventh person 
(3) and that of Samanodaks or those connected by a common libation ol water extends to the 
fourteenth degree : or as some affirm, it reaches, as far as the memory of birth and name 
extends. This is signified by (lotra or the relation of family name (4) 


Following these texts, tlie Bombay High Court lield the Samanodak rela- 
tionship to extend even hoyond the 14 th degree if it can he elearly established. 

ft will h'‘ seen in the sequel that Samanodak Lake their place in the line of 
heirs though their place is perhaps un certain . 


220. (1) “ Stridhan”, unless otherwise stated, means 

. . „ ^ ^ tlic woman’s property acquired by her other- 

“Stridhan defined. u ^ • i 

wise than by inheritance or partition over 

which she possesses full power of disposal. 


(2) But in Bombay property inherited by a woman other- 
wise than from her husband becomes her stridhan. 

(3) For the purpose of succession, the Mayukh sub-divides 
stridhan into (a) technical or proper and (b) non-technical or 
improper. 

(4) Technical or proper stridhan, means and includes {(i)a 
woman’s marriage presents and (/>) gifts and bequests made 
to her by the blood relations. 

(5) Non-technical or improper stridhan mean,- and in- 
cludes (a) properties inherited by her from a male, (/))or receiv- 
ed from a stranger, (c) her own earnings and Uii her mainten- 
ance grant. 

The Mayukh lays down special rules of succession to 
stridhan technical and non-technical. 


(1) Ui-Saman alike or common and 
Vdfik water -those allied by water— that is 
those partieipating in the same oblation of 

Divkore v. AtnTitTnm, 10 B. 3^0 (372i. 

(2) Manu, V- 60. 

(8) TbU U iaOKcaod. Tbo h 


Man 

[i) Mit. IJ— VI-~6; cited in L>evkr.re\, 
Amritrnn, 10 B. 873 879, 380). * 

(6) Devkore v. Amritram, 10 B. 872 (880) 
contra M<dhufa v. Kalko, 9 0. C. 239. 
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Synopsis. 


f 1 ) Te tts on , niridha nam (2 114.). 

(2) Property given to a woman 

(2115). 

(3) Mitakshara definition of s//c 

dhanam (2115)- 


(4) Detuiition of stridhanam in 

modern Hindu Laio (2115)* 

(5) What is stridhanam (2116-2118). 

(6) Jjdw in Bonibay (2119). 


2114. Analogous Law.— 'Fhe following* texts support th(' rules stated in 
the Section. 

Mann: — What was given before the nuptial fire, what was given on the bridal pro 
oession, what was given in token of love, and what was received from a brother, a mother, 
or a father, are considered as the six-fold separate property of a married woman. 

Katyayan What is given to a woman at the time of her marriage, near the nuptial 
lire, is celebrated by the wise as womac's property bestowed before the nuptial fire. That 
again which a woman receives while she is conducted from her father's house (to her 
husband’s dwelling) is instanced as the property of a woman, under the name of gift pre- 
sented in the bridal procession. Whatever has been given to her through affection by her 
mother-in-law or by her fatber-in Ijkw or has been oflereci to her as a token of respect is 
denominated an afieotionate present. That which is received by a married woman or by a 
maiden, in the house ol her husband or of her father from her brother or from her parents 
is termed a kind gift. 

Yajnavalkya -What was ghen to a woman by the father, the mother, the hus- 
band or a brother, or reoeived by her at the nuptial fiie, or presented to her on her hnsband’s 
marriage to another wife, as also any other separate ac'iuisit'on is denominated a woman’s 
property. 

Mitakshara (citing Manu ) The enumeration of six sorts of woman’s property by 
Mann is intended not as a restriction of a greater number, but as a denial of a less. 

Ib —That which was given by the father, by the mother, by the husband, or by a 
brother ; and that which was presented (to the bride) by the maternal uncles and the 
rest (as paterual uncles, maternal uncle'^ eic ), at the time of the wedding before the nuptial 
fire, and a gift cn a secend marriage, or gratuity on account of supersession as will be 
subsequently explained (’‘To a woman wnose husbind mirried a second wife, let 
him give an equal sum as a com pen'>ation for the supersession, s* 8i) and also property 
which she may have acquired by inheritauce, purchase, p • rcition, seizure or finding are 
denominated by INUnu and the rest “ woman’s property " 

Day abhag t — Over that which has been received by her from any other “but the 
family of her father, mother or husband or has been earned by her in the practice of a 
mechanical art (as spinning or weaving) bei husband has dominion and full control. He 
has a right to take it, even though no distress exists Henoe though the goods be hers, 
they do not constitute woman’s property; becaube she has not independent power over them. 
But in other descriptions of - property excepting these two, the woman has the sole power 
of gift, sale or other alienation. 

Mayukh : — (abstroated) Stridhan is of two kinds ii) technical and (k) non-teohnioal. 
Technical stridhan is the property expressly recognized as stridhan by the older sages, such 
as Eaty»yan, Manu and Yajnavalkya, that is (a) gifts from strangers at marriage called 
Yautak (^) and (b) gifts from relatiom made at any time called Ayautak. 

Non -technical stridhan comprises every other kind of property belonging 
to a woman and more particularly that mentioned in clause 4'. 


(1) ManuiX-194 cited in Mit. lI-XI-4. 

(2) Cited in Mit. 11X1-6. 

(8) Yaj 11-144. 

(41 Mit.II-Xl-4. 

(6)' Dayabhag IV-1 20, 21. IV-1 1-26 con- 
tains a long disquisition on the woman’s 
stridhan explanatory of texts of Manu and 


Katyayan * 

(6) Contains an extended disquisition 
citing all texts, Mandlik pp 91-99. 

(7) From Yw/o— Yoked or joined togethor; 
Lat,Jugima yoks. Dayabhag 1-11-18,14: 
Mayukh IV-X-17; Bmriti Ohandrika IX-lII. 

(B) That not “Yautak”, |;81, 
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2115. Property given to a woman.— Strictly sneaking stridhan is that 
property of the woman over which she possesses absolute i)ower of disposal. 
(1) As is stated in the Dayabhag ‘‘That alone is the stridhan, whicii she has 
power to give, sell or use independently of lier husband’s control.” The term 
was used in this sense by tlic Privy Council who said : “ There can be no 

distinction belwfu n diffcrt'nl portions of a woman s stridhan or separate pro- 
perty. If she can dispose of part of it she may dispose of the whole.’’ They 
tlien cited the following passage fnnn Sir William Macnaghten’s Hin- 
du Law with cwidenl approval : In tin* Mitakshara wliatever a 

woman may have acquit ed, wli Iher by inlieritanc(\ purchase, partition, 
seizure or finding, is denominated woman’s property, i)iit it does not constitute 
her peculium, ” ^5) which alone.their Lordships held to des'Tve the name of stri- 
dhan. 1^) Bui tlv‘y recognize the distinction hetwetm stridhan in its wider sense 
as described in the texts and stiidhan ‘‘ m iIk narrow sense (jf that word indi- 
cating her s''parate property or pcculium which pass-s on her diiath to her own 
heirs” as distinguished from “Stridhan m the wider sense in wliich the word is 
somelinvs us ‘d as indicating an\ properly in which site may ha\c some right 
of propri{‘torshi]i. ’ “ 'The six-fold eniirufaation of the sources of a woman’s 

property as given liy Vajnix alkya and Manu, cona^sponds with tlie technical 
or narrow signifu ation (d stridhan indicating property which is under lier ab- 
solute control during life and on her death is descendible to Iier heirs. 1V> the same 
characteristit's attach to a woman s projicrty derived from tlie additional sources 
specified by Vijy.in'shwar, viz. inlierit nice, partition, tic ? The words ‘any 
other’ with which Vajnavalkya concluded his enumeration are a translation of 
the word ‘adi’ or ‘ adya ’ whicli according to Hr. Maync (Hindu Law. 7th Ed. p. 
823) m 'aus and llu' like.’ In tliat view, Yajnavalkya meant to limit his des- 
cription of ‘ woman’s property or ‘ Stridhan’ to property acquired in any of 
th(' six modes ht‘ had just sjiecdk'd oi in any other manner ejusdan generis 
with those inodes. \hjnan(‘s)iwar’s additional enumeration goes beyond 
that. When read witli Vainavalkya’s description, it constitutes a practi- 
cally" complete statement of the means by which a woman can acquire pro- 
prietary rights Pealing with this (‘xlended signilication of the term womens 
pro{)eri>” Vijnaneshwai says in j)aiagraj)h J of tin* same section that it ‘con- 
forms in its import with its etymology and is not Lechnictl.” In paragraphs 2> 
3 and 4, iher'dore, he is speaking of stridhan in its wider senise. The para- 
graphs 5, 6 and 7 \hjnaneshwar cites tht‘ description of ‘ woman’s property’ 
given by Katyayaii, which does not (‘xjiressly j)rofess to be exhaustive, but 
which closely approximates in charactm- to tliat given by Yajnavalkya and 
Manu, and does n<')l include any of the lieads ^inlieritance, partition etc.,) 
added to the list by Vijnani'sliwar in jiaragraph 2. Then ('omes paragraph 8 
which gives ris' to tlie difficulty. It runs thus: 

“a w’oman’s jiroperty has been described. The author next propounds 
the distribution of it, ‘14 er kinsmen take it if she die without issue”. 

. . When Vijn inesliwar says “a woman’s property has lieeii thus 

described’ he may liave been leferring to th(‘ description given by his autlior 


tl) Debt Mancitd v. Mahadeo, 84 A ‘284 
P. C. 

Dayibhag IV-1.18 oitad in Phiilar \\ 
Banjit, 1 A 661 (668) 

(8) Thdl(oor v. Baluk Rovt. 11 M. T. A. 

189 (178. 174) 

(4) Ib. pp. 178. 174 

(6) 1 Hindu Law 88: Sec Per Sir James 


Colville in Bhugira^idicn v. Myna Baeed^ 51. 
I. A 487 ; and per Lord Robson in Dehi 
Mangal v. Mahndeo, 34 A. 284 (^141) P. C. 

(6) 'Jhakoorv BaM Ham. 11 M. I. A. 
139 (174J to the same effeot Bhaawandeen 
V. Myrmhaee, 11 51. 1. A 487 (610). 

(7) Dehi Manqal v. Mnhadeo, 84 A. 234 
(328) P. C. 


G. H. C. — 94 
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and by Kalyayaii and have intended to confine Yajnavalkya’s rule of devolu- 
tion to Yajnavalkya s classification. His language, however, in paragraph 8 
w’leii retd with what he says in paragraphs, 2, 3 and 4 is open to the meaning 
that a woman's property of whatsoever kind, descends always to her own 
heirs. It is difficult to adopt the latter construction in view of the undoubted 
face that as Sir Art lur Wilson said in delivering the judgment of their Lord- 
sh ps’ Board in Skdo ^^iiiankir Lai v. Debi Sakai “most of the old commenta- 
tors r'^cogni'^e with regard to the property of a woman, whether called Stridhan or 
by any ocher name, tJiat there miy be room for difference in its line of descent 
according to the mode of its acquisition." (^) Tins case then sextles the follow- 
ing points : (\j t’lat the term stridhan has a dual meaning (hj as meaning a 
woman’s prop ^rty generally and fiii) as limited only to such property over 
which she possesses l)y liw an unfettered power of disposal and (iv) that the 
Mitakshara deals under the head ‘’Wt)man’s property" with both these classes 
of stridhan ; but '"v; tlieir mod ^ of devolution must be determined not by what 
they are called but by how they w^^re acquired ; (vij Stridhan property noust 
comprise only that property clissified as sucli L)y Manu and Kaiyayan. All 
other properly possessed by a woman is not her stridhan or peculium properly 
so called. 

2116. What is stridhan. — 1 'his being then the test, in order to determine 
whether any property is a woman’s stridhan or pecnlinm, the question to in- 
quire is not so much how it was acquired as what power of disposal she pos- 
sesses over it. It is conceded that the following six kinds of property are un- 
doubtedly her stridhan : 

(1) Nuptial gifts (Katyayan 1-2). 

(2) Gifts through affection made by the father-in-law. the mother-in-law 
and by the elders (Katyayan 3). 

(3) Gifts by the father, mother, brother (Katyayan 3-6) the husband 
(S) or his relations. It is equally conceded that t’us list is not exhaustive. 
Consequently it has been held that what^‘ver a woman acquires by her own ex- 
ertion or by adverse possession («) becomes Iier stridhap. Property absolutely 
gifted or devised to the wife becomes her stridhan if it was so intended, 

So are the arrears of maintenance due to her. 

2117. Not Stridh^nan. — But property acquired by inheritance is not her 
stridhanam notwithstanding the contrary laid down by the Mitakshara'^^ it being 
immaterial whether the person to whom she inherits was male or female, her 

(1) 26 A. 468 472) P. C. (8 Kaniai v. Ameri, 32 A. 18'^; Mohim 

(2) Debt Mongal v, Mnhodeo, B4 A. 234 (ihnnder \ Krshi, i C. W, N 161- Moohli', v. 

(240 242 P C WZi, 18I.C ei4. 

l8) Gvru V. 'Nnfar Das, 11 W. R. 497 ; (9) Thr.kro v Ganga, 10 A. 197 P. 0. 

Minhcpudayon v, Animnni, 2i M, 68 (10) Court of Wards v. Mohessur, 16 W. R. 

(4) Mduu IX 194; Munin v. Furan, 6 A. 76. 

810 P B ‘ID DebiMangaly, Mohrdfo^ 84 A 284 

(6) Jiadhav Bifiheshur,6U W.P.H.C.R. F C \ Janahueiti v. Mirtyala, 32 M. 

279 ; Thahro v. Gonga, 10 A. D7 P. 0. 62i; Se^gamalot hnmmaJt v. Velayuda, 8 M. 

(6) ^urry Mohun v Slwnatun, 1 C. 276, BOR. 81 k; Fanchmund v. Lalihan, 8 W. 

(7) Narmada v. Bhagtoantrai, 12 B 505; R. 140; Janki Setiy v. Miriyala, 6 M. L T* 
$uhramanian v. Arunachellam, 28 M. 1 P,B. 196, 
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husband or any other relations or whether the property is moveable or 
immoveable. A maiden daughter inheriting the stridhan of her mother does 
not acquire it as her own stridhan. 

2118. The case is of course, the same when she inherits to her father, (~) So 
again, while nuptial gifcs are stridhan, gifts made after marriage, such as or- 
naments made by the fith^r to his daughter subsequent to her marriage are not 
Iier stridhan. (®) Savings from the income of a widow’s lif -estate are not her 
stridhan and if she has not dispos'^d of them in her life they follow the estate, (o) 

2119. Stridhan in Bombay. -Women subject to the Mayukh are allow- 

Ql ( 2 ) ed larger rights over property inherited by them from 

any relation othc'r than the husband. Such property is 
their stridhan. The Mayukh sub-divides stridhan property into technical and 
non-technical or rather stridhan proper and stridhan improper, the course of 
devolution being dependent upon whether it is stridhan of the oik' kind or of 
the other. ( ) 

Course of inheritenoe 230- No person can alter the ccmrse of 

cannot be altered, inheritance prescribed bylaw except to the 

extent permitted by it. 


[lIuHtraiioiks . 

(a) The course of inheritance may bo alt'*red by will, since l iw allows it 
ib) Heirs miy waive or vary their shires since liw alljws it. 

Synopsis. 

(1) Laiv of inheritance cannot be (2j Riqht to devise propert]! 

altered by subject ''2120). Oj Limits of depaiturc (2122;. 

2120 Analogous Law, — A mm cannot make his own law of inheritance. 
As Turner, L J., said: “A man cannot creite a new form of estate, or alter the 
line of succession allowed by 1 iw, for the purpose of carrying out his own 
wishes or views of policy.”^^^) Citing this \Villes, J. said: ‘ if . . . the gift were to 
a man and his heirs, to he select^'d from a line other than thit specified by law, 
expressly excluding ihe legal course (d' inlua-itance, as for instance, if an estate 
were granted to a min and liis eldest n''phew and t.he eldest nephew of such 
*eldest nephew and so forth for ever, to lake as his heirs, to the exclusion of all 


(1) Dehi v. Mnhndev, y4 A 234 

P C. ' Sheo Shankar \ Debt St ‘ha 26 A 4o8 

P G : She ‘ Per tab v Alio hn bad Bank, i5 A. 
476 P. C ; Ghotaylall v. Chunnolall, 4 C. 74 1 
P 0.; Bhagwandeen v. Myna B< ee, 11 M. I. 
A. 497 ; Sentfamalathamtnal y, Vclavtida, 3 
M. .H 0. K. 812; Virasangappa v Badrappa^ 
19 M, llO; (UadfAS L*w,the sAmo , Sooryudtt 
V Hanuwapya, 82 M 521 ,* Muihu v D ra, 
8 I A 99 (rule applioablo to Caruatic) contra 
Sri Pal V. Surajbali, 24 A 67 (82) overruled 
by the contrary held by the Privy Council, 
(i) Ohandan v. Lhrh (1884) A.W^N. 67. 
( 8 ) Sooryudu v. Hammayya, 82 M, 621; 
J'aiinkis^Uy v. Miriyala^ 6 M. L. T. 196. 

(4) Ohotey Lall v. Ohunoo, 22 W. B. 496, 


(6) Gopal v Bam ( hrjidro , 28 C 3ll follow- 
ing Ji da Nat^i v. Bus^u>A, 19 W. R 2o4. 

(b) Isbri IJansbulti, lO C. 8 4; Appa 
Baa V Uopolo^ 81 M. 32 1, 

(0 HtmstaJ V Keserbni 6 Bom L.R. 17, 
(h) Bhaskar v M> Jiodtv 6 B H.C.b (UC,)1; 
Ha^i V, Damodar, 8 B. 17, Bob v. Bnlnji, 5 
B 6b0; Gv lappa v Taymva, - l B. 463, contra 
Dalpat V. Bhagvnn, 9 b, ,801 (808) 

( >) Manilal v. Bewa, 17 B 758 : Hunsraj 
V M nghibai, 7 Bom. L R 622, Bayaidas 
V. Snvitri Bni, 34 H. 386. 

(10) So tfjeeinoney v. Denobandoo, i\ M.l A. 
666; followed in Tagore v. Tacfore, 9 B.L R 
877 (896, 896 ), 
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Other lieirs and without any of the persons so taking having the power to dispose 
ol the estate during his life-time i here, inasmuch as an inlieritance so described 
is not legal, such a gift cannot take eltect, except in favour of sucli persons as 
could take under a gift to the extent to which the gift is consistent with the 
law. The first taker would, in this case, take for his life-time, because the giver 
liad at leas'! that intention. Me could not take more because the language is 
inconsistent with his having any different inheritance from which that the gift 
attempts to confer and that estate of inheritance which it confers m void/’ H) 

2121 . It is thus cleai thai a peisou cannot direct that his property shall 
follow a certain course of dcvoluti(m at \'ariance with his personal law. If he is 
dissatisfied witli that law the only course open P) him is to d wise his estate or 
to abandon the law by becoming converied to anotluT faith. So wliere two 
brothers entered into an agreement that tlieir estate sliould only descend 
in tJie line ol the lirother having auras issue and should not br alienated 
from the iine^ by llie latter by adoption, the Privy Council held the agree- 
ment void as entirely altering the law of descent.” So wh(‘re the adopted 
son relinquished his share in his adopted father s estate in consideration of 
a sum of money liis relinquislunent was h(*l(l to make him a separated sou 
but liad not the effect of distingiiisliing him so that wJien he fathc'r died he 
was entitled to lecover the estate from liis adoptive mother. As West, J., put it, 
The heirship was a legal consequence of Traimbak’s .status with regard to 
Gobiiid casting on iiim on Cjobind’s deacli, the right corielalive to his own obli- 
gation under the FcirJcaf and which could not be got lid of liy agreement/* 

The course ol devolution prescribed by law cannot l)i^ alu^red by tirivatc agree- 
ment though no d(Hibt 1 rimbak like a son l)V hiith. could foi ade(|uate reasons 
have been disinherited. 


2122. Limits of departure. — ifut law only (ka<u'mmes the heir. It cannot 
compel the heir to take what lu' refuses. He may for instance waive his right 
of succession in fivour of another agree to \ake a different share to what 
he was legally entitled (ii relimiuisli it altogether. 

Heirs right 1 he heir succetcls in his own 

persona. right and not in a ri<;hl derived from another. 

(2) On a property dcscendin}.; to a male heir, he becomes a 
flesh stock of descent and the property passes to his own heir 
and not to the heir of any previous owner. 

(3) But where property descends to a female heir, her 
heirs are those of the full owner except in Bombay where the 
female heir becomes a fresh stock of descent. 


(1) Tagore v. Tagi^e, ‘J 13. L H. 877 (806. 
396.); Tarahetisu)ar v.Shoshi, J 0. (95S) p. 

0. 


(2) Suriga Baja of TittnpuTi 9 M. 499 
(606) P. C ' 

(3) Balkrishva Savitribai, 8 B. 61 (67) 

following v Bupshanlcart 2 Borr. 718 

(4) /6 p. 67 

(6) IJalhrishna v, Bnvitri JJai, 8 13 61 ; 


\'euLrda v 9 M. 499 P. C.; Meher* 

ban ^ SI(>eo Kotnwor, 1 Agra 106 ^ Daiohmd 
v. Spimder, 2 Agra 178 
((>) Yaj li ll7 (68)' Mit 1 ll'll.Dayabhag 
XL VI II; Lalhibhai v. Manlcuverbhai, 2 B. 
888 (113, 42S, 488) affirnjed O. A 5 B. 
110 (llH) P. C.: Quru OovUid v. Ana^idlaly 18 
W R. (P. B. R.) 49 ; Madhnmala v. Lak$h 
man, 2U C. W. N. 627. 
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flliislrations. 

(а) A and B ace father and son. B predeceased A leaving him surviving bis daughter ( 7 , 
On A"s death Q does not inherit though her father B would have if he were then alive 

(б) .4 has two sons B and (7 B predeceased leaving his widow D. On A*s death 0 in- 
herits the whole estate. D takes nothing though her husbtiid would have taken a moiety if 
he were alive at 4’s death 


Synopsis. 

(Ij Emhh of heir pcrsutud (2123) (3) Jleir succeeds to Last (Ui'ucr (2125) 

(2) Ilitjhis of issue of dtsffualified *4) H.ixcpt/ou ni the case of females 

person (2124). (2126). 

2123. Analogous Law. — It is a principle of Unulu Lav. ilial the heir 

, imisl succe(;cl in his own right and not in tlu* right of 

‘ ^ ‘ another jierson. So a nephinv succeeds not as the heir of 

his fatlici but as the direct h(‘ir of his uncle. (2) ^So the wido\v iruist take 
at once at her luishand’s dealli, oi not at all. No such right can accrue to lier 
as widow in coiisequ(Tic(‘ ot the snlisequent death ol any one to wliom Iier 
Imsband would have \)o^a^ heii ii he had liv'ed. hS) So whih' the sister is no heir 
under the 'Mitaksliara, hei son is a heritable Dandhu. I'he contrary was 
conU'ndcd in a casi‘ in which Holloway, J., said* “Heritable blood is a foieign 
importation from a foieign law, and engrafting it upon the Hindu system can 
only lead to fuiTlier confusion and inconsistency. ”(4) 

2124. A iHMsoii is noi thsqualilii'd In'caust* the p(‘rsou liiroiigh \\h(.)m he is 

related was either disqualili d or iiu'ligible. So while a person may bt* himself 
disqualified by pel sonal defe('l,siu'h as I'ong^aiital blmdne.ss. irnpoti'iicy and the 
like, to inherit still his son would not l)c disqualified to inherit by reason of the 
disqualification of his father. lUii in lh<ii case the son would not inherit as 
the Sim of his fatlier but by KMS-'n of his own lelalionsliip to Pie deceased. 
So tile widow ol thi' son (^1 sons son daughter’s son talher (■*) 

hroth('r(^®l cousin (1^) an uncle lM\e no right ol inlu'iitancf though their 
husbands wen* in tlu‘ line of heirs. 

2125. I ^'rom the fact that an heir must succeed in his own right it follows 

that the same rule must ecjually apply to Ids own heir. 
Ci. (2). He will succeed to the last owmei and not to any previous 

ownea' ; or to jiul it ditfiTently, the heir being the sole 
owner of the esiaLi^iy virtue of inheritance his successor must be his owm 
heir and not the heir of any one else. 

(1) Ananda v. Nnrnii, 9 C. 315. 

(2) Brojo V, *touree, 16 W. B 70. 

•'3) Balavimo v Pidlayya, Is M 163 (I'iO) 

Pedamuttu v Appu, 2M.H.CR 117. 

(4) Rayaningaru ^ Vencata^ 6 IM. H. C. R 
278 (287) 

(6) Patestiiiiani v Deriontti, 1 Ik k R. 

(\ 0.)U7. 

(6) Aya. Butti v. llaj fCisJLon. 8 B. S R. 28; 

Baisahm v. Prankishen, 3 B.8.R 44: JUmulla 
V, Pudvo, 4B 8 R. 26 : Anandu v. Ncjvnii, 

9 0. 816: Amrit v. Mmd/q 12 B. H. C. R 79. 

(7) Ooiym$e v. OomruCt 1 Agra. 149. 


(s) Veeayyya v (tungamma. 86 M. 670. 

(9) Seethai v. Xochiar, 37 M. ‘286 (291): 
Hntnlc'ouar V. Ummurt 1 Borr. 415 \Bhyro- 
bee\, Nublishen, (> B. S. R. 61. 

(10^ Jyviunee v. liam]<y^ 3 B. S. R. 385 \ 
rfvgdamba \\ Sftretaryof Steie, 16 C. 367. 
Chonra v. Busantee, 1 Agra 174 ; Peddamuttu 
V Appu^ 2 RI. H. C. R. 1 17 ; Thayamnal v. 
\ . Annamalni^ 19 AI. 26. 

(11) Sacirendrnnath v. Ilccramonf^\ 12 AI. I» 

A. 81 ^ 

(12) Upethdia V. Thunda, 12 W. R, 268; 
Uonri v. Bukko, 8 A. 46. 
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2126. The only exception to this rule is the case of a female heir, upon 
whose death succession devolves not upon her own heirs 
(3). upon the heir of the last full owner as if he had died 

simultaneoush with her. Until her death it is impossi- 
ble to say who are the persons who might be entitled to succeed as heirs to her 
liiisband. “ TJie succession does not open to the heirs of the husband until 
tiu* termination of the widow’s estate. Upon the termination of that estate the 
property descends to those wlio would have been the heirs of the Jmsband if 
he had lived up to and died at tlie moment of her death.” 


But even this rule is subject to an exception ui favour of femah-; heirs 
other than the widow, tlie moilier and the daugliter-in-law or widow of a 
Golraj Sapinda in the Bombay Presidency who take by inheritance the same 
absolute estate as a male which on their death is descendible to the heirs of 
their Sfridhan. But the case of wonn'ii generally is regarded as exceptional. 


Time of vesting 


232* (0 On the death of the owner the 

estate vests iiniiiediately in the heir then living. 


(2) The inheritance cannot be held in abeyance except 
when the heir is in the womb. 


2127. Analogous Law. -Under Hindu Law birth relates back to the 
moment of conception. Consequently where a son was in iitero matrix at the 
moment of his father’s death, the inheritance awaits liis birth. If lie is born 
alive the estate vests in him. If lie w^as still bom tlie estate vests in the last 
owner, Of course the x'osting of an estat<‘ may he postponed by the owner 
by will within tire limits allowed by law. 


233 - ^ the vesting of the inheritance the heir becomes 

Effect of vesting entitled to all property which was vested in the 

deceased in title or in possession, though its 
enjoyment by tlie deceased may have been postponed. 


2)28. Analogous Law. For the ijurpose of inheritance and representa* 
lion ihti licir is the aiier vgo of the d'-c ^as d b ing in law’ the continuation of 
ills personality. All rights of the owner vest in him, as hn becomt's subject to 
all his liabiliti(‘S otlu r than tliose of a purely personal character which do not 
survive his d'uUh. In an old case a contention was raised that under the Hindu 
Law a widow could only lake such prop'^rty as had been reduced into possession 
during lier husband’s life-timt , U) But this conpjntion was overruled by 
the Privy Council wdio said, Wc do not lihnk that there is anything 
in the nature of the disputed property which should except it from a 
general division.” In another case tin*, same contention was dismissed 


(1) Katama Nachiar v. Raja of Shivganga, 
9 M. 1 A. 548 (^>01) cited aod followed in 
Moinram v. Kerry, 6 C, 776 (789, 790) P. 0 

(2) Koylasnaih v. Gyamone, (1864) W. K. 
314 ; Goura v. Chummun, (1864) W. R. 840 
f 842)1, 

(3) Tagore v. Tagore, 9 B. L. R. 877 (409, 
410) P. 0. ; Tiiolseydas v Premji, 18 B. 61 
(69). 


(4) Iteuun Persad v. 4 M. 1. A‘ 

137 (16 ) citing for the appellant.ilya6«<^ v. 
Raj Krishen, 1 F Mac. 1 ; 2 W. M»o. 104 » 
8 B D. A. 28 \Bam. KoOfmar v, XJmmur^ 1 
Borr. 416 ; Prafishunket v. Pritnkcmiii^r, 1 
Bor. 427 

(5) Rewun Persad v. Radhai 4 M. 1, A* 
187 (178). 
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with the following remarks ‘‘ The Judg^‘ cit(‘S authorities to show that 
a widow does not represent her hushand in respect of succ'-'ssion to an 
estate which would have devolved upon her luisband? had ho. outlived its 
owner, but can only take as her liusbanTs heir, such properly as he 
poss'^ssed, or was entitled to when he died. The rule as stated cannot affect 
the presmt case, in which the interest of the adopted son at the time of his death 
was not merely th^' expectant interest of an heir, nor an int^TPst conting'^nt on 
his outliving the mother fas the Judge supposes) but a vested and absolute in- 
terest in the property postponed in enjoyment during the life-time of Wooma 
Dabea. Whatever may be the precise extent and meaning of the doctrine of 
the Hindu Law, that a widow succeeding as heir to lun* husband cannot recover 
property of which he \vas not possessed it is inapplicable wlien the interest 
is a vested interest under a will or deed, the actuil enjoyment i)eing postpon* 
ed. ” The question in such ctses is not whether the deceased owner died 
possess'^d of any property, but rather whether the interest^ claimed was his 
“property” within the meaning of law. A mere contingency is not such pro- 
perty, On the other hand a vested interest tliough not reduced to ))ossession is 
property and would pass to tlie heir. ^2) 

Divetting of inherit- An estate once vested cannot be 

devested except in the lollowing cases. 

{a) where the estate has vested in the widow, upon whose 
adoption of a son her own estate is devested. 

(h) by the posthumous son of a father who, if born when 
the inheritance opened, would have had a preferential elaim to 
the estate. 

Synopsis. 

(1) Inheritance^ once vested not tion (2130;. 

divested ill Z9)- (3) roailnnnom son 

(2) Exception in ike case of adop- 

2129. Analogous Law. — It is a principle of kliiulu Law that an estate 
once vested cannot be devested by any subse(]uent e\’ent, such as the birth of 
a preferential heir or co-lieir The rule is a natural corollary of tliat stated 
in S. viz., that an inheritance can never be in abeyance. So where the right- 
ful heir was excluded from succession by reason of his insanity his subsequent 
recovery did not entitle Iiim to resume property from an heir who had succeed- 
ed to it in consequence of his disqualiiication when the succession op ened. 

So while unchastity of the wife is a disqualification for inheritance a widow 
in whom the estate has once vested on the death of her husband cannot be de- 
vested by reason of her subsequent unchastity. On tlie same ground the 
subsequent conversion of the heir will not divest his estate even though it 
might be an effective impediment in the way of his taking it. So where 


(1) Hurroaoondery v. Rajessureet 2 W R. 

821 (S?4). 

(2) Rewun Ptrsad v. Radhn,, 4 M. I. A. 187 
(17di followed in Burroaoondery v. Rajeasu- 
res, 2 W. B. 821 (824). 

(8) Naraaimha v. Veerabhadra, 17 M. 287 
(292). 

( 4 ) Viramilrodaya, VlH-4; Fareshmani v. 


Dinavth, 1 B L. R (A. C.) 117 ; Deo Ki»licn 
V. Budh Prakash: 6 A. 609 F. B. Kah Das v 
Krishna f 2 B L. R. (P. 3 ) 108 
(6) Dali Sinqh v. Dvii 8*2 A 156 ; Sita- 
ram v. Laxmant 8 N. L. R. 120. • 

(6) KvMa V. Haripada. 40 C. 107 (4l6, 
417) ; Abraham w Abraham, 9 M. I. A. 196. 
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the heir became a baira^i it was held that it did not divest him of his in- 
heritance. If he clioose to retain his estate however morally wrong it might 
be, it created no legal disability which the courts could enforce W. 

2130. Exceptions. — Tlie first exception lias already been considered 
fS. 34h it l)eing pointed out that by the adoption th 
( 1 ). widow docs not devest any on^’s estate but her own 

wliich she is fully entitled to. But she cannot devest the 
interest of another if the inlieritance has vested in him before her adoption. 
(§§662-671). 


2131. The second exception is scarcely an exception at all, if regard is 
^ 2 ) had to the view of law that birth relates back to tlie 

moment of conception, (See S. 149). 


Spes successionis. 


23S T he ri.t^ht of a person to succeed 
to another is a mere contin.i^ency which can- 
not be transferred or devised or be the subject 
of a valid contract. 


2132. Analogous Law. — The right uf a person to succeed to anothei as 
his heir is unlike a co-parcenary riglit men' sprs successionis wholly be- 
yond bis control, since it might l>e defeatr'd any moment by a testamentary 
disposition by the owner 

2133. It is a mere chance which is not transferable(S) or devisable or cap- 
able of being even llie subject of a contract. Three i)ersons claiming to be the 
reversionary lieirs of a Hindu widow and being uncertain as to wlietlier sh(^ 
liad an absolute or only a iiualified estate agreed that she should hold the estate 
as an absolute owneri but tliat on lier death they should all succeed 
to her. The widow alienaied the pioperty to the defendant whereupon the 
three claimants sued for cancellation of the alienation, l)ut the defendara 
pleaded an estoppel and their agreement against them, but the Privy Council 
held tiiat tliere was n(j estoppel and evem assuming tliat the arrangement 
pleaded amounted to a contract betwe^'u the. plaintiff’s predecessors and the 
defendant’s alienor, sucli a contract was not binding on them. The plaintiff’s 
predecessors were then but expectant heirs with a spes successionis. The 
plaintiffs claimed in their own right as heirs of the widow when the succession 
opened and it would be a novel proposition to hold that a person so claiming is 
bound by a contract made by every person through nvhom lie traced his des- 
cent. 

, Women are excluded from in- 

g 8 0 women. hcritance unless their claim is supported by 
special texts or local usage. 


( 1 ) Teelmk v. Skcmiacharan, 1 W. R. 20.), 
Jagawnaih v. Bidyanavd, 10 W. R. 172 
{ 2 )* Kalidns Krishna t 2 B. L. R. 103 
(121) (F. B.) 

(8) 8. 184 : 1 Gour's Daw of Transfer (4tb 
Ed. I 204 P. 187, 


(4) Lalitefthwar v. Hameshwar, BU 0. 481 
(487). 

(6) B. 6 (a) Transfer of Property Act. 

(6) Bahadur v. Mf'har Singhs 24 A. 94 (107, 
108) P 0. 
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2184. Anala^ous Law. ~ -The following t(‘xts bear on the subject of this 
section : — 

Bandhayan :-~A woman is not entitled to inherit for thus says the Ycda— Females 
and persons deficient in the organ of senses are deemed incompetent to inherit. (1) 

Dayabhag Accordingly (since they i.e, females are excluded) Baudhayan, after 
premising '' A woman is entitled ‘ proceeds’* not to the heritage , for females and persons 
daflolent in an organ of sense or member, are deemed incompetent to inherit ” The construe* 
tion of this passage is a 'woman is not entitled to heritage’. But the succession of the widow 
and certain others [viz., the daughter, the mother and the paternal grandmother ; takes effect 
under express texts, without any contradiction to this maxim. (2) 

Viramitrodaya also interprets the vedic text to be limited only to those 
women whose right of inlieritance has not been expressly declared.^®) 

2135. It has already been seen before that in the patriarchal society 
women Lad no place except as chattels. Mann does not recogni;^e the 
claim of Bandhus to succession. Yajnavalkya was the first to 
admit women in the line of Jieirs, and the Mitaksliara further en- 
larged their rights by even making them fresh stocks of descent. But this 
view was not acceptable to the courts wlio liave held the text as not in con- 
formity with usage. It is now the accepted doctrine of all schools and 
held by all courts 1^) that except when authorized by express texts or local 
usage women are as a rule incompetent to inherit. But the disqualification is 
purely personal and does not afiect their sons. So while the sister the 
uncles daughter, brother’s daughter, nephew’s daughter, son’s daughter or a 
daughter’s daughter are excluded from inheritance, their sons inherit in tlieir 
own right though not through their mothers. 


The exceptional case of express texts and local usage will be considered 
in the sequel. 


Disqualified heirs. 


237- (1) The followinj.^ defects dis- 
qualify an heir from inheritance. 


{a) Conj^cnital blindness, deafness and dumbness. 

(ft) Congenital want of any lim‘b or organ. 

(r) Lunacy and idiocy though not congenital or incur- 
able. 

(i/) Sanious or ulcerous leprosy. 


(1) This vedio text, Vidyaranaya (a commen- 
tator on the Taitriya Veda) interpreted in a 
different way, so that it would have no re 
ferenoe to inheritance A^vanda v. Noimit, 9 C. 
815 (892). 

(9) Dayabhag-XI VI 11. 

(8) Virmitrodaya (Qolap Shastri) 175 

(4) DayabhagXI-VMi: 1 8tr. H L. 146. 
Guru Oebind v. Anand Lah 13 W. R (P. B ) 
49 (68),; Amnda v. mrnit. 9 C ai5 (823, 
894)j Jagdamba v Secretary of State t 16 
Wl . Modhumala V Lnkshman, ^0 C W. N, 
627; halubhai v Mankuverhhait 2 B. 888 (118, 
429, 488;) 0. A. Lallubhai v. Cassihhait 5 B. 
no (118) P.C; Qauri v. Rnkko, 3 A 46: 
jr0gat Narain v. Sheo Das 5 A. 811 F. B 
Nanhi v* Oaurit 28 A. 187 ; Jagamth v, 

G. H. c. 95 


Ohampo, Ib 307 (contra Bansidhar v. 
(ianesh 22 A. 338 dissented from): Karuppai 
V. Sankarajwrayanan, 27 800 (306) ; 

Thakuria v. iUrdhari, 2 0. P. L. R. 178 : 
Lcchon V. Bahai, 6 N. L. R I6l : Ramji v 
Nursha, 7 N. L R 116(118,119), 

'6) CheUkaui v Veueata, 6 M. H C. H. 
278 (288): but sisters inherit in Bombay. 
Anuaji v Vasudev 88 B. 488. 

(6) Nanhi v. (fauri Shankar, 28 A 187: 
Koomul V. Seetakanth W. R. (P. B.) 75; 
tfallafw V. Ponml, 14 M 149 

(7) Ramphal\\Panmr4i^ 82 A. 640; Ajndhia 
V. Bamsumer, 81 A. 464 ; Jaga%nath v. 
Champa, 28 A. 307 : Baniappa v. Artmagath, 
17 M. 182. 
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{e) Impotency or other incurable disease. 

(/) Unchastity in a female heir. 

(2) No one is entitled to succeed to the property of a 
person to whose murder he has been an accessory. 

(3) A widow re-marrying under the Hindu Widow’s 
Remarriage Act 1856 forfeits her right to the estate of her hus- 
band and his lineal descendants. 


Synopsis. 


(1) Disqualification for inheritance 

(2136). 

(2) Texts on the subject (2136). 

(3) Blindness^ deafness and dumb- 

ness <^2138J. 

( 4 ) Want of limb or organ (2139). 

(5) Lunacy or idiocy (2140 2141). 

(6) Leprosy (2142). 


(7) Impotency (2143). 

(8) Unchasiitij (2145-2147). 

(^) Bcmarriage (2154). 

(10) Participationin cri»i.^’.(2148-2151). 

(11) OuUui.stc <2i52). 

(12) Asceites (2153). 

(13) Pleadings and proof regarding 
exclnsioji from i nheritance (2157)- 


2136. Analogous Law. — Tlie section is supported by the following texts: 


Baudhayan :'-See text cited under last sec cion 

Manu :-~Eunuobs an<I outcast e^. persons born blind or deif, madmen, idiots, the dumb 
and such Ah have lost the use of a limb ore excluded from a share of the horitape. (1) 

Narad : — An enemy to his falher, an outcaste. an impotent person and one who ie 
addicted to vice takes no share ol tbe inbentauco even though they be legitimate : much less, 
if they be sons of the wife by an appointed kinsman ('.i) 

Ytjnava Iky a .—An impotent person, an outcaste and hi.? issue, one lame, a madman, 
an idiot, a bl ndman, and a person aillictod with an incurable dii^ease as well as others 
similarly disqualified must be maintained . excluding them however from participation. (B) 

S. 2. of llv; F-lindu Widow’s Remarriage Act (XV of 1856) enacts as 

follows : — 

All rights and inPwest which any widow may have in her deceased 
Fights of widow in husband's property by way of maintenance, or by inheri- 
dece&sed husbi>nd’B lance to her husband or to his lineal successors, or by virtue 
prorei ty to ce<-Be on ^,\\\ testamentary disposition conferring upon 

er marr s-ge. without express permission to remarry, only a limited 

interest in such property witli no power of alienating tlie same, shall upon her 
re-marriage, cease and determine as if she has then di d, and the next heirs of 
her deceased husband or other persons entitled to the property on her death 
shall thereupon succeed to the same. 

2437. Disqualified heirs. — The several mental and physical defects 
disqualifying a person from inheritance are based upon the vedic text which 
declares Femiles and p^TSons deficient in the organ of senses are deemed 
incompetent to inherit. ” The n ason is obvious. They look no hand in fighting 
and therefore took no liand in the estate (§§ 27-29). 


(1) Mana, IX act. Mit. fLXl-lS ; Mayukh, IV XI-A ; Vivad 

(2) Karad, XllI 2l ; cited in Mit. II-X 8. Chintamani, 242 ; 3 Dig. Bk V Oh. V. pL 

(B) Mandlik, p. 223 ; IHitakshara devotes 829. ^ 

a whole chapter to the exposition of this text. 
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2188. The old reason has disappeared but the old disability remains, 
though its propriety is doubted. W Gessante rationi cessat Ipsa lex. 


Of these it has been held that in ord^'r to disqualify, the blindness, 


Blinilness.deafiiesB 
and dumbness. 


deafness and dumbness must be both congenital (2) and 
incurable, The Mitakshara describes the blind as 
“ destitute of the visual organ ” i.e. lie must be stone 


blind. 


2139. Want of limb or or^an. — This must be sucli as to amount to 
serious physical disability. So in the Dayabhag it is said 
Cl. (l)(b). that the disqualifying lameness must be such as ‘‘one 

cannot walk.” ('9 It must be also cogenital. 


2140. Lunacy and idiocy. — The Mitakshara comments on the term 

'* madman ’’ as one affected by any of the various sorts of 
Cl. (1) (c). insanity, proceeding from air, bile or phlegm, from deli- 

rium or from planetary inllu^mce ; and, an “ idiot” as a 
person deprived of the internal faculty ; meaning one incapable of discrimi- 
nating right from wrong. ("0 It has been held that these definitions harmonize 
with theEnglisli view of lunacy and idiocy according to which idiocy is 
non compos iiientis but does not imply utter mental darkness. 

2141. In order to disqualify, the lunacy or idiocy ne^^d not be cogen ital 
(^) or incuiabh'.'^^l But then it must at h^ast be idiocy and nor a m^u’e weakness 
of intellect, dullness or stupidity. In one case a boy bordering on idiocy was 
allowed to transmit a h('riiaL>l(' right to his widow.B'^iIn the case of co-parcenary 
property where tlie intiuest of a co-parcener vests immediately on his birth the 
case would bt' ditferent. If ht' tlnm suffered from no disability, th(^ estate would 
vest in liim and wliat V(‘sted in him then could not b(‘ divested by his subsequent 
disability. A lunatic though disqualified to inherit is not dis(]ualified to possess 
property of which he is possesst d. 

2142. Leprosy.- - In order to disqualify a p ^on from inheritance tlie 

leprosy must be of a virulent form, It is only the case 
Cl. (1) (e). of agonizing, sanious or ulctTous type of h'prosy that 

creat(‘S the disqualification.f^^) A person suffering from the 


(1) Venkata v. Purushnttam, M. 183 * 
Kayar(haiw> v. Snbbaiaptf, M. L. J. 151 : 
19 1. C : 690 ; Svbba v. Venkataramo^ 26 M. 
L,3.m 2BI. G. 6 28. 

• (2) Dayabhag, V.V^9. The term 'born* is 

ooncected in construction with the words 
*bliDd’ ftod ‘deaf* Ounjeshu ar v Dwga. 45 
C. 17 P. C : Bahubai v. Manchabai, 2 B. H. 
0. R 6f Murnrji v Parvattbni, 1 B. . 
Umabai v. Bhavu, 1 B. 67 ; Kfilidas v, Krish- 
not, li W. R. 11'. MoJtesh v, Chmider, 28 
W. R, 78. 

(3), Muddun Oapal v. Khikhinda, l8 C 
841 ^848) P C. 

{h Hit II X 3. 

(6) Dayabhag. V V 10. 

(6) Venkata v. Purushotiam, ^6 M. l83 : 
C. P. Futtick y Juggut, 22 W. R. 348 

(7) Mit. 11X2. 

(8) Tirummagal v. Bafuaswami, 1 M. H. 
0. R. 214 (215k 

(9) Braja Bhukan v. Bickan, 14 W. H. 
880 ; Bam 8ahye v. Laljee, B 0. 149 followed 
in Bern Boondsr v. Bam Sahyct 18 C. 919 


(922) Purno ( hondio v iiOpol, S C L.J 369; 
Bam Stnoh \ 88 A ll''< contra Hot 

cho}i.d V. Manghoufual, 8 8 L. K. 2.9 F. B ; 
29 I C. 42. 

(10) Dwarla,noth v Denobundoo, 18 W. R. 
306; Deo Kishen v. Budh Prokash^ 5 A. 509. 

(11) Su'Hi V. Naratn 12 A 580. 

(12) Amrit v. Mamk 12 b.H.C R. 79 , W. 
and B. H. L. Intr. p. 155. 

(18) Court of Wards v. Kupulmun, 19 W.R 
164. 

(14) Binpahan v. R')m Prapamt 22 0. 848 
^858) P. C. : Janardhan v. Gopnl, 6 B. H. 
C R. (A C ) 145 ; Ananio v. B >maboit 1 B. 
554 . Ba^emdw Ajoobai, 9 Bom. L. R 1^49 
(1151) ; Eaju v. Bamaeami, 16 M. L. T 254, 
25 I.C. ‘63. 

(16) Lakhi v. Bhoiroh 5 B. S. R. 816 ; 
Bh<bv.nne8surec y Ooune Dass, 11 W.H 685; 
Jancrahon v. Gcpal 5 B. H. 0 R (A.( .) 346 ; 
Anf^tda V. Bonwbai, 1 B. 5f 4 ; Muti^riiayo^ v. 
Porasnkti^ 1 M S D. *89; Bangayya v. 
ThamkachaUa, 19 M. 74 ; Koyorohana v, 
Subharaya, 88 ivl. 260 (258). 
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anaesthic form of leprosy, tiiough considered incurable by medical men, is not 
disentitled to inherit. ‘‘ Both the texts of the Hindu Law and the decided 
cases fully establish that it is only the agonizing, saiiious or ulcerous type of 
leprosy that can he regarded as a ground of exclusion. It maybe that it is 
only that type that was regarded as incurable by the Hindu writers. It is not 
safe to adopt the test whether the disease is curable or not. That is very much 
a matter of opinion, on which the medical profession itself might be divided. 
The lest would moreoN^er be an indefinite one for legal purposes as what is at 
one time regarded as curable may at other times be regarded as incurable. 
Deformity and unfitness for social intercourse arising from the virulent 
and disgusting nature of the disease would appear to be what has been 
accepted in both the texts and the decisions as the most satisfactory tests/’ 
But however practical or convenient, this was not the shastric test, 
which seems to hav^e regarded liie disal>ility as arising from permanent dis- 
ability. which is clear from the concluding clause “other incurable disease” 
which seems to suggest that all other disabilities must be of a like nature. 

2143. Impotency. — Procreation of a son l)eing the one desirable purpose 
of life, impotency was naturally regarded as a serious disqualification and 
eunuchs were debarred of all civil rights. The impotency may of course be both 
congenital and incurable. In this and similar cases, the courts require the 
very clearest proof of tlie disease before decreeing disinhersion. (2) 


2144. Other incurable diseases.- -T. he oihei incurable diseases must bo 
point of seriousness ejusdem ge7icns, that is to say, they must be of such a 
malignant type as to put the sufferer out of count as a member of society. 

In one case the disease alleged was the ‘‘drying up of the bones”, some 
kind of atrophy but the plea failed for want of cogent evidence. It has been 
held the disqualifying disease must be beyond the skill of medical science. 
Dropsy as such is not an incurable disease, nor is so a nasal tumour. 

2146. Unchastlty. — The following texts bear on the subject of unchas- 
tity as a ground for exclusion. 

Yridhamanu : — The widow of a childless man keeping unsullied her busbaud^s bed and 
persevering in religious observances shall present bis funeral oblation and obtain bis entire 
share 

Katsysn :~Let the cbildless widow keeping unsullied the bed of her lord and abiding 
with her veneiable protector, enjoy with moderation the property until her death. 

2146. Other texts letting in other females do not refer to their chastity, 
which only occurs in the case of the widow. It 's consequently held that it is a 
condition applicable only to the widow and not to all female heirs. (*1) But the 


(1) Koyarohana v. Suhh<iraifa, 8H M. 250 
(256) ; Banchod v. Ajoobrd, 9 Bom- Ij.B 
(1161). 

(2) l 8 S 7 ir Chunder v, lianee, 2 W. R. 125 
(l^) ; NuUit V. Bagolrt, 21 \V R. 249. 

(3) AKifli V. Jai 5 A. Tj. J. 115, 

(4) Issur QMmder v Ranee, 2 W R. 126 
(126). 


■ V. Venkatorawa, 28 M. L. J. 208 ; 

*8 I. C. 528 

(6) Cited in Mit. II 1-6, 18. 

(7) Advyapa v. Rndtaixt, 4 B. 104; Kgjiya*- 
du V. Lakshtnif 5 M, 149 ; Angaphmat v. 

36 M. 609 ; Vedammai v. Veda* 
nayaget, 81 M. 100 (109) ; Oanga v. Qfkoeiiat I 
A. 46; Baldeo v. Mathura^ 88 A. 709. 
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contrary has been held in Bengal on the authority of Raghunandan * a high 
authority in the Bengal school” which the Madras court refused to follow. ^2) 
But in Bombay, the Bengal view was supported on the ground that since 
unchastity is either a vice or results in excommunication the woman is incom- 
petent to inherit in any and every capacity. (8) 

2147. IJnchastity does not dissolve the marital tie but is a disqualilica- 
tion for the wife’s succ^'ssion to hei husband unl<=^ss it was condoned by 
liim. Unchastity does not, however, debar a woman from inheriting tlie stri- 
dhan property of her female relatives. U) According to the Bengal school 
unchastity is a ground for disinheriting a daughter but the disqualification 
is stated to be limited to the widow, being inapplicable to other female 
relations, the mother. 1*0 Bui the Privy Council in one case said: “It 
seems clear, however, that though an unchaste daughter is excluded from 
inheriting her father s estate, or an unchaste mother that of her son, it is not 
by virtue of either of the above mentioned ti'xts of Vrihat Maim or Katya- 
yan.” (^0) 

2148. MurdePOus heir.— On the subject of other grounds for exclusion, 
the Mitakshara discourses as follows : — 

Mitakshara:— Under the term ‘ ‘otherb’* are comprehended one who has entered into an 
order of devotion, an enemy to his father, a sinner »n an inferior degree... Narad also de- 
clares An enemy to bis father, an outcaste, an impotent person and one who is addicted 
to vice, takes no share of the inheritance even though they be legitimate ' much less if they 
be sons of the wife by an appointed kinsmen.” ^ 

2149. Whatever may be the literal value of llie.se virtuous precepts, it has 

been held that the precept is not altogether d'^stitute of legal value. In one 
case the son was sought to be excluded on the ground that he w as extra viigant, 
disobedient and rebellious, gambled and liad prostitutes in his keeping \ wdiere* 
upon the court said : “ We observe that the evidence given of tJie plaintiff’s 

gambling and licentious propensities is of a \ ague and general character and 
not such as would allow us to conclude that he has disqualified himself by 
“addidtion to vice ” for the performance of obsequies and sucli like acts of re- 
ligion, In like manner w(‘ observe that, altliougli lie is shown to have quar- 
relled witli his father, and on tlu' occasion referred to by the witnesses to have 
forgotten himself so far as to have struck him, the evidence would not pro- 
nounce him a professed enemy of his father The evidence does not disclose 
anything like liabitual maltreatment or active and malignant hostility. We 
think, therefore, that the texts quoted by the Subordinate Judge, w^hich are 


(1) Bamanath^. Durga, 4 C. 660 ; Uarna 
mnda v. Baikis)tori. 22 C 847 (854).; 
Sundari v. Pitambari, 32 C 871 

(2) Vcdmnmaly Vedanayoga, ISl. 100 

( 110 ). 

(8) Oangu v. Chandrabhaga, 32 B 276 
(294.) 

(4) Bisrmhar v. Mntiu (1870) N, W P. H 
C B. 800; Onnga v. Okaaita, 1 A. 46 F. B.; 
Narayany. Tirlolc, 29 A. Subharaya \. 

28 M, 171 ; nhhaiukurvii v. 
Baicram* 8 I. C 874, contra Bam Prasad v 
Suhu Bai, 4 N. L. R 81 

(6) Khetiermoni \ , Kadambini, 16 C W. N 
964; 17 I. 0 88 ; Bam \ Laxman^ 8 N. 
L. R. 128. 

(8) (Hangadho/r v. mu, 36 B. 138. 


(7) Nagendra v. Bmoy, 80 C. 52l; Angam 
mal V. Venkata, 26 M. 606. 

(8) Uamchajidra v. Baikislum, 22 C. 347. 

(9) AdvyaiKi v. Budrara, 4 B 104; Koji 
yadu V. Lakskmi, 5 M 149 ; Angammal v. 
Vanhata, 26 M. 609 ; Vedammal v. Vf<2a- 
nayatja, 31 M. 100 (105;. Baldeo v Mathura, 
38 A. 702. 

(10) Kery v. Moneeram, 13 B. L. B. 1 (46) 

affirmed 0. A. Moniravi v. Keri, 5 0. 776 
(787) P. 0. explained in Bamauanda v. Bai- 
kiahon, 22 C 847 (868) To the same effect 
Ham Nath v. Durga 4 C. 560 : Sundari v. 
rUambari, 32 C, 871 * 

(11) Narad II 18, 21: cited in Hit II-X-8; 
Dayabhag V-U, 18 X M.56. 



THE HINDU CODE. 


^26 


[ 8 . 237 . 


understood to have become obsolete in practice, are not applicable in the case 
before us ...” (^1 


2180. But this was not the view of the earlier courts. A case arose in 1836 
when the son on attaining his majority sued for recovery of liis father s estate 
from his mother who held it during his minority. The mother pleaded that the 
son had forfeited all riglit of inheritance in the property he sued for, “ in con- 
sequence of lus having falsely and maliciously accused her on oath of profligate 
and disgraceful conduct ” of which she was judicially acquitted. Thereupon 
the court consulted its pandits who opined on the authority of the Shastras 
that the son’s conduct was sufficient to disqualify him from inheriting the pro- 
perty of either parent. Tlie son appealed to the Sudar Divani Adalat who 
again consulted the Panditn who regarded the false accusation as an expiable 
sin whereupon the court held that the plaintiff could not inherit the disputed 
property until he had performed such penances as the shastries prescribed, for 
the offence to decency and morality of which he had been guilty, 

2151. More recently it has been lield that a person who has been a party 
to the murder of another cannot succeed to his estate. All tliat he can claim 
is maintenance. 

2152. Outcaste. — The texts provide foi llie exclusion of an outcaste but 
tins is repealed by tlie Caste Disabilities Removal Act 1850 (^) so that conver- 
sion or loss of caste is no longer any disqualification for inheritance. 

2153. Ascetics. — T'he texts aln‘ady cited debar a person who has aban- 
doned the world from claiming as an Jieir. So Vashisth says : ‘‘Those who have 
changed the domestic order and entered mtoanothei are debarred from shares.” 
(7) Referring to this Nilkanili savs that this means that tJie person must liave 
entered the order of perpetual student, hermit or asctJtic. The fact tliat a per- 
son is a Bairajli, has liowev^er been held to be no ground for exclusion, since 
Bairagis still pursue secular occupations. And since a Shudra cannot enter the 
order of Yati or S inyasi a Shudra wdio becomes an ascetic is not excluded from 
inheritance to his family estate unless some usage is proved to the contrary. 
The texts applicable to the disinheritance of ascetics do not apply toSliudras ^9) 
There are degrees in asceticism and it does not follow that a man by becom- 
ing an ascetic has so completely renounced the wwkl as to make himself 
incapable of taking an inheritance. It has been held that his becoming a 
Fakir entails that disability (10> and that the burden of proving otherwise is 
upon him.UB But it is submitted that he who relies upon the disqualification 


(1) Kalka v Biidree, 3 N. W. P. H. 0. R 
267 (270) : see Vedammal v. Vedanayaga, 31 
M. 100 (106). 

(2) Bhila Nath v. Sabitra, 6 B. S. R. 71 . 
7 I D. (0. S.) 720. 

(8) Vcdma'*aga\ Vedammalt 27 M. 691 ; 
S. G. after remand Veda nmal v. Veda.myQ{ia, 
31 M. 100 ; Gangu v. Cha,fidrabha,ga, 32 B. 
^16\NilmadhaSY Jotindra, 17 0 W. N, 34J. 

(4) Nilmadhah v. Joiindra, 17 C. W. N. 

(5) XXI of 1850 8. 1 ; Bhujjunlal v. 

Gyaprashad, 2 N W. F. H. C. R. 446 : 
Taijsingh v. Komilla, 1 Agra 90; Hmamma 
V. TirHambhnit I B. 559, Gopal v. Dhungneec, 
3 W. R 206; Kufuthedaita v. Mele, 1 1. J. (N. 
S.) 286 ; Svhbaraya v. BamoHoami, 


-‘B M. 327;. Kunnilal v. Oovind, 88 A. 856 
P G. reversing 0. A. Oovind v. Khunilal, 29 
A. 487 ; Jahhci. \. Mehtah (1867) P. R. 67; 
Goverdhan v. Binra, {1872) P. 6iGummksh 
\ Malta, 11872) P. R 12 

(6) Mifc. IhX 8; Dayabhag, V-V.U ; Ma- 
yukh, IV 11-6 (Mandlik) p. 109. 
lo|7) Cited in Mayukh IV-Xl.5 (Mandlik) 


(8) Teeluch v. Shcmia Churn, 1 W. E. 
209 ; Jagannaih v. Bidyanand, 10 W. K, 
172. 

f9) liariih v. Aiir, 40 0. 645 (547), 

(10) Uku V. BiiBti, (1874) P. R. 16. 

(11) Badhawa v. Soehai, (1892) P. R. 7, 
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must prove it. It has been doubted whetlier a Gossain forfeits liis secular 
estate by becoming an ascetic. (l) Gossains marry and their marriage has not tlu* 
necessary effect of entailing forfeiture of their office and of its appendant pro- 
perty and rights. (2) 

2184. Widow’s Re- marriage. — The clause relating to tlie forfeiture of 
inheritance on re marriage by a Hindu widow under the 
enabling provisions of the Hindu Widows’ Remarriage 
Act only applies to widows who could not oth('rwise re-marry. It creates 
no fresh disability. Consequently widows of a Sweeper Ahir 1*^) Kurmi f®) 
Halwai or a Taga Brahman ^0) j^^ve been lield to be entitled to re-marry 
by the custom of their caste, and as such they do not forfeit their inheritance 
unless there is a custom to that effect. 

2186 Barrenness. —Barrenness does not disqualify .a woman from suc- 
cession. (H) In the case of tln^ wife, the texts empower the husband to supersede 
but not to disinherit her. (^2) But in Bombay wliere tlie daughter would other- 
wise take an absolute estate a childless widowed daughter does not in the ab- 
sence of custom inherit absolutely to her father but takes only a life-estate 
which she cannot alienate except for legal necessity. B3) 

2186. Customary variation.— Though contract cannot. ^14) custom may 
modify the law of succession. As such, custom vests tlie Jain widow with ab- 
solute rights by inluTitance. On the other hand, custom is sometimes severe 
on the daughters excluding them altogether from succession. Whatever may 
be its eff(‘Ct, a custom which has the effect of varying the law, must like all 
customs, be strictly proved. But sometimes as in the case of impartible 
estates, tlie custom that tlu'y are as regards succession, subject to the rule of 
primogeniture has become a fact of sufficient notoriety to he presumed till the 
contrary is showai. 

2167. Pleading. — Since succession is the rub' and exclusion an excep- 
tion, he who relies upon an exclusion by n'ason of any disability must establish 
it by clear evidence. He must not only prove a disability but th(‘ disability 
pleaded by him must be, shewn to be such as justifies tlie ( xcliisicm. A stranger 
cannot attack the plaintiffs title unk'SS he has liimself a \alid title to the 
estate. Where* the defendant pleaded a will in answer to the plaintiffs suit 
based upon his inheritance' it is for him to establish the wall without wliicli he 
w^ould be a trespasser and as such not entitled to deff at the plaintiff by tlirow’- 
ing on him the burden of proving his title free from infirmity at the* time when 


(1) Mula V. JRarirtjo, 32 A. 4S9 : Asharbi 
Ishri, 11 A L. J. 683; 20 I. V. 8 B Kailosgir 
V, Jfifi/wrflfir, Oudh, S. C Ft VlU-No. 39. 

(2) BomWharii v. Surajbharti, 5 B. 662. 
(8) XV of 1866. 

(4) OnjadJiarv. KaunsiUa, 81 A. 161 (166) 

(5) Mula V. Portnby 32 A 489 ; Batnhihhan 

V. Medh Singh, 1 I C (A) 141 : Sohnn Lai v. 
Biwga, 24 I. C. (A) 691 ; J^ihall v. Kmwk 
Singh, 26 1 0 (A) 617. 

(6) Hor Saran v. Nan(h, 11 A. 330. 

(7) Dharam Das v. Nandlal, (1889) A 

W. N. 78. 

(8) Banni v. Ratdha., 20 A. 176, 

(9) Oaiojdhary Kaunsilia, 31 A 161. 

(10) Simfnafvi v. Mniammal, 8 M. 266. 

(11) Khm. Koer yJai Koer, (1876) P.R. 16. 
(13) Bam v. Loorindas, (1867) F. B. 40. 


(13) Jhilahhtdas Keshcvlal, 6 B. 86. 

(14) Tagore v Tagire, 9 B.L.R. 377 P. C : 
Puma V. Kalidhan, 86 C 608 P. C. 

(15) Mada.nji v. Trilhuvan, 36 B. 396; Sheo 
Singh v. Oaklto, G N. W. P. H 0 R. 382 
affiriiied O, A 1 A. 68S C. 

(16) Bojrangi \ Manokofniha , d Bom LR 
1348 P.C. 

(l7 Bhagu'on Den Kilial Lhmuh (1879) 
P.R. 73. ^ 

(18) Katanw. Nachiar Baja of Shivguuga, 
9 M.I. A 639 ; Sivasubrawanya v. Stibra 
manya, 17 M 816 : Mallikarjuna v. Durga, 
18 M. 406 P.C.; Mutiiirnduganadha v. Peria^ 
snmi, 19 M. 461 P, C; Kochi v. Kachi, *26 M,. 
606 P. 0.; Bam Nundun v. Janki, 29 C. 828. 
P. C.; SartaJ Kuari v. Dcoraj, 10 A. 272 P. C, 
Jaridish v. Sheo Partab, 23 A. 869 P. 0- 
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the succession opened* Thfe fact that h(‘ was suffering from it at the time 
of the suit does not prove his disqualification to inherit which must be establi’* 
shed at the moment the succession opened | It is only a person with a 
superior right that can disturb another in possession of property A person 
with defective title may perfect it by adverse possession. 


S38. 


When an heir is 
the deceased 


disqualified, the next heir of 

succeeds but the disqualified 

s^ioTof disquaUfied heir is entitled to maintenance for himself and 
his family. 


Synopsis. 


fl) DisquahficAition personal (2158j. (S) Maintenance of disqualified heir 

(2) Bight of issue of dfsquahfied and his family (2160). 

person f2159j. 

2188. Analojfous Law, -The following texts support the rule stated in 
the section*. — 

Mitakaharai-Tbe disinberision of the porsous above described seeminK to imply disiu- 
faeriaion of their sons, the author adds : “ Lut their sons, whether legitimate, or the off. 

spring of the wife by a kinsmen ate entitled to allotments if tree irom similar defects. (4) 

Dayabhag: — When the father is dead (as well as in his lifetime) an impotent man, 
blind man etc., are not competent to share the heritage Food and raiment should be given 
to them, excepting the outoasie, But the sons fo such persons, being free from similar 
defects, shall obtain their father’s shares of the inheritance (6) 


2169. Effect of Exclusion upon Inheritance.- The effect of exclusion 

of an heir upon inheritance is that the excluded heir receives maintenance 
charged on the estate, and the succession devolves upon the next heir as if he 
were dead or had relinquished his right. (^) It is immaterial that the next heir 
claims through him, since th(' incapacity being personal does not taint the 
blood. Consequently, the wife or widov of a disqualified person is not in- 
capable of inheriting property merely by reason of her hust)and’s disqualifica- 
tion whether she claims as heir to a deceased person through her husband or 
otherwise, if she is hetself free from any of the defects whicli excludes a 
person from inheritance. 

2160. Maintenance of excluded heir.— The excluded heir and his 
family are provided with maintenance as a solatium for loss of inheritance. 
The subject has been already considered in S. 77. 


(1) Janidi V. Kamht ham, (1899) P. R'. 
19; Loehan v, Babrii, 6 N. L. R 161. 

(2) Mnrli Stngh v. Jai Singh^ 6 A. L. J. 
115. 

(8) Mangal Das w RailaBam, (1-U2) P. H. 
88 . 

(4) Yap IM 12; Mit. II X *9, 

(5) Dayabhag,V.V41, 


(6) Pareshmani v. Dimmih, 1 B, L. B 
(A C.) 177 ; Bodhnarain v. Chnraor IH M, I. a 
519. 

^7) Gangu v. Ohmdrabhago, 82 B. 275 
(296). 

(8) Gmigu v. Chandrebhaga^ 82 B. 275 
(295). 
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CHAPTER XXII. 


Order ok The Mitakshara Inheritaxce to Males. 


Olassiflc a t i 0 n of (1) SApindas arc of two classes; (a) 

SapindM- Gotraj and (b) Bandlius. 

(2) Gotraj comprise Gotraj Sapinda and Samanodaks who 
are the preferential heirs, failing whom the succession devolves 
on the Bandhus. 

(3) Among the Gotraj Sapindas the nearest vSapinda suc- 
ceeds provided the deceased and his heir were related to each 
other as Sapindas and provided further that the Sapinda who was 
joint with the deceased is preferred to other Sapindas of the same 
class, except in the case of brothers and sons of brothers among 
whom no distinction is made between persons of the whole blood 
and those of the half blood. 

Explanation . — Legitimate sons by different mothers succeed 
equally to the property of their father, (b 

Exception . — The rule as to propinquity stated in clause 3 
does not apply to the issue of the owner as defined in S. 50 who 
inherit by representation. 


Synopsis. 

fl) Texts on Mitakshara succession (2) Tabic of heirs (2162). 

(2161). (3) Order of succession (2162). 

2161, Analogous Law. — The following texts bear on the subject of 
succession : — 

Manu: — To the nearest Sapinda, male or female, after him in the third degree, the 
inheritance next belongs; then on failure oC Sapindas and of their issue, the Samanodaks or 
distant kinsman shall be the heir or the spiritual preceptor, or the pupil or the fellow 
student of the deceased. (2) 

The Mitakshara (8) and tlie Mayukh contain a more elaborate disser- 
tions on the subject which will be presently examined. 

According to the Mitakshara 57 relations of a person constitute his 

Sapindas as follows 

(1) His 6 male descendants in the male line. 

(2) His 6 male ascendants in the male line, and tlieir wives. 




flamitt V. Amra, ft. B. 894 (897). 
M*nu, IX.187. 

G. H. C.— 96 


(3) Mit Il-V. 

(1) M*y. IV-VIII-ai. 
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(3) The 6 male desceiiddiils in the collateral male line of each of his male 
ascendants. 

(4) His wife, daughter and daughter’s son. After the Sapindas come the 
Samanodaks comprising 147 relations, i.e., all his agnates from the 8th to the 
14th degree and even beyond so long as the pedigree can be traced. (1) 

2162. Order of succession. — The order of Mitakshara succession is as 
follows : — 

(1) Son. 

(2) Son’s son. 

(3) Son’s son’s son. 

(4) Widows. 

(5) Daughter. 

(6j Daughter’s son. 

(7) Mother. 

(8) Father. 

(9j Brother. 

(lOj Brother' s son. 
fllj Brother’s son’s son. 

(12) Fatlier’s mother. 

(13j Father’s father. 

(14) Father’s brother. 

(15) Father’s brother’s son. 

(16) l^ither’s brother’s son’s son 

(17) Father’s father’s mother. 

(18) Father’s father’s fatlicr. 

(19) Father’s father’s brother. 

(20) Father’s father’s brother’s son. 

<"21) Father’s fatlier’s brother’s son’s son. 

(22) Son’s son’s son’s son. 

(23) Son’s son’s son’s son’s son. 

(24) Son’s son’s son’s son’s son’s son. 

(25) Brother’s son’s son’s son. 

(26) Brother’s son’s son’s son’s son. 

(27) Brother’s son’s son’s son’s son’s son. 

(28) Father’s brother’s son’s son’s son. 

(29) F ather’s brother’s son’s son’s son’s son. 

(30) Father’s brother’s son’s son’s son’s son’s son. 

(31) Father’s father’s brother’s son’s son’s son. 

(32) Father’s father’s brother’s son’s son’s son’s son. 

(33) Fatlier’s father’s brother’s son’s son’s son’s son’s son. 

(34) Father’s father’s father’s mother. 

(35) Father’s father’s father’s fatlier. 

(36) Father’s father's father’s father’s son. 

(37) Father’s father’s father's father’s son's son. 

(38) Father’s father’s father’s father’s son’s son’s son. 

(39) Father’s father s father’s father’s mother. 


(1) Kalka v. Mnihura^ 80 A. 510 P. C. AniritrOfih, 10 B, 872, 
BQ>m^B(tran v. Ko>mlA% 82 A 594 ; Devhofe y. 
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Father’s father’s father’s father’^ father. 

Father’s father’s father’s father s father’s son. 

Father’s father’s father’s father’s father’s son’s sou. 

Father’s father’s father’s father’s father’s son’s son‘s son. 

Fathei’s fatJier’s father’s father’s father’s mother. 

Father’s father’s father’s father’s father’s father. 

Father’s fatlier‘s father’s father’s fuher’s fatlier’s son. 

Father’s father’s father’s father’s father’s father’s son’s son. 
Father’s father’s father’s father’s father’s father’s son’s son’s son. 
Father’s father’s father’s father’s son’s son’s son’s son. 

Father’s father’s father’s fatlier's son’s son’s son’s son’s son. 
Father’s father’s father’s father's son’s son’s son’s son’s son’s son. 
Father’s father’s fatlier’s father’s fatlier’s son’s son’s son s son. 
Father’s father’s father’s father’s father’s son’s son’s son’s son’s son. 
Father’s father’s father’s father’s father’s son's son’s son s son s 
son’s son. 

Father’ father’s fatlier’s father’s father’s father’s son’s son’s son’s 


Father’s father’s father’s father’s father’s father’s son’s son’s son’s 


son s son. 


(57) Fathers fatlier’s fatlier’s father’s father’s fatlier’s son’s son’s son’s 
son’s son’s son. 

The heirs of a deceased person are the following, 
Order of aucccssion who, subject to the other provisions herein* 
of heirs. after contained in this behalf, succeed in the 

order given below : — 

(1) Gotraj Sapindas. 

(2) Samanodaks. 

(3) Bandhus. 

(4) Spiritual Preceptor. 

(5) Pupil. 

(6) Fellow Student. 

(7) The Crown. 


Synopsis. 

Texts on the order of snedession (2164j. 

(2163). Heirs tinder 

Manu's enumeration of heirs (2164). 


Mitahshara 


2168. Analogous Law. — Both Mann, Yajnavalkya and his commentator 
Vijyaneshwar first enumerate the particular heirs and then generally lay down 
the order of succession in the following texts : — 

Maun :-187. To the Dearest Sapinda, male or female, after him in the third degree, the 
inheritanoe next belongs ; then on failure of Sapindas and of the issue, the Samanodakas or 
distant kinsmen shall be the heir : or the spiritual preceptor or* the. pupil or the fellow 
student, of the deoeased. 

188. On failure of all those, the lawful heirs are such brahmans as have read tie three 
▼edas, as are pure in body and mind, as have subdued their passions ; and they must conse- 
qnenily offer the oake ; thus the rites of obsequies cannot fail. 
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181). The property of a Brahman shall never be taken as an escheat by the king ; this is 
a fixed law ; but the wealth of the other classesr on failure of all heirs, the king may take 

Yajnavalkya ; — 185-186. {After stating that the son mherits continues.) The wife, 
daughters, both parents, brothers, and likewise their sons, Gotrajs; bandbus, a pupil and a 
fellow student, on these on failure of the preceding, the next following in order is heir to the 
estate of one who has departed for heaven, leaving no putra. This rule extends to all 
[males whether belonging or not to the four] classes. 

137. The heirs who take the wealth of a hermit (Vampurasth) of an ascetic (Itati) and 
a student {Brohmehari) are in their order, the preceptor, the virtuous pupil, and one who 
is a supposed brother and belonging to the same order 

138. A re-united co-heir (takes the wealth) of are united co-heir (and) a uterine brother 
(that) of a uterine brother (The re-united brother) shall give up the wealth of the deceased 
to one born (of his body) or (failing one such,) .shall retain it> 

1S9. One born of a different mother, if reunites, may take the wealth : but one born of 
a different mother and not re-united (cannot take,) but a uterine brother even if not re united 
should obtain the wealth and one born of a different mother, even if re-united, shall not 
take alone <2). 

Mitakshara : — 1. That sons, principal and secondary, take the heritage has been shown. 
The order of succession among all (tribes and. classes) on failure of them, is next declared. 
(Here cites Yaj 11-185, 136 quoted supra) 

5. In the first place the wife shares the estate. Wife ipatni) signifies a woman espoused 
in lawful wedlock ; conformably with the etymology of the term as implying a connection 
with religious rites. 

6. Yriddh Menu also dechres the widow's right to the whole estate. ‘‘The widow of 
a childless - man keeping unsullied her husband’s bed, and persevering in religious observ- 
ances. shall present his funeral oblation and obtain (his) entire estate.'' 

II-II-I. On failure of her, the daughters inherit (Rest of the chapter explanatory of 
this term. II-II-I On failure of these heirs the two parents meaning the mother and the 
father, are successors to the property (Rest explanatory) 

II-IV-I. On failure of the father, brethren share the estate* (Rest explanatory). 

7. On failure of brothers also, their sons share the heritage in the order of the respec^ 
tive fathers. 

8. lu case of competition between brothers and nephews, the nephews have no title to 
the succession ; for the right of interitance is declared to be on failure of brothers* (*'botb 
parents, brothers likewise, and their s ns”) 

9. However when a brother has died leaving no male issue (nor other nearer heir) and, 
the estate has consequently devolved on his brothers indifferently, if any one of them die 
before a partition of their brother's estate lakes place, bis sons do in that case acquire a 
title through their father and it is fit, therefore, that a share should be allotted to them, in 
their father's right at a subsequent distribution of the property between them and the 
surviving brothers. 

11-V-l. If there be not even brother’s sons, agnates share the estate. Agnates are 
the paternal grandmother and relations connected by funeral oblations of food and libationa 
of water (Sapindas and Samanodaks) (3). 

Il-VII-1. On failure of agnates, the cognates are heirs. (4) 

lJ-VII-1. If there be no bandhus of the deceased, the preceptor or, on the failure of 
him, the pupil, inherits under the text of Apastamb. If there be no male issue, the 
nearest Sapinda inherits • or, in default of kindred, the preceptor ; or failing him the 


(1) Manu IX. 187489. 

(2) yaj.IM87.189. 


(8) Setlur p. 47, 
(4) lb. p. 48. 
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disoiple.’’ (1) (Then follow the pupil the fellow studeut and piiest and in the ease of a 
non-Brahmin>the King and not a priest may take the e&tate of a Esbairiya or otbor person 
of an inferior oaste on failure of heirs down to tho fellow- student.*’) 

Mayukh contains a long disquisition on the same lines (2). 

2164. Heirs . — Manu mentions the son as the heir par exceUance and 
after him any Sapinda. Yajnavalkya was the first to classify heirs by naming 
(i) the son (ii) the wife, fiii) daughters (iv) parents, (v) brothers, (vij brother’s 
sons, (vii) Gotrajs, (viii) bandhus, (ix) the pupil, (x) a fellow-student, and (xi) 
the king. 

_ The Mitakshara mentions the following particular heirs, (ij son, fii) son’s 
son's son, (iii) son’s sou’s son, (iv) widow, (^) daughter (vi) daughter’s son 
(vii) mother (viii) fatiier (ix) brother (x) brother’s, son which conclude^ what 
it calls the compact series of heirs” i. e. those whose order is fixed,” the 
rights of the rest being “ after the manner of the entry of intruders who are 
placed at the end ” (*). 

Ritfhtofiwue 24-1. The issue of the deceased inherit 

in accordance with the following rules . — 

(1) When there are more than one son, whether by the 
same or difterent mothers, they take equal shares. 

(2) Sons who were joint with their father at the time of 
his decease inherit to the exclusion of those who were separate. 

(3) Grandsons of a predeceased son inherit in the right 
of their father taking per stirpes and not per capita. 

(4) An adopted son of the deceased inherits the whole 
estate. But where the deceased has left an atirds son him 
surviving, the adopted son takes one fifth of the share of an 
auras son as provided in S. 50 (4). 

(.5) The illegitimate son of a twice born does not inherit to 
Sucoeuion of iiie- bis putative father. But the son of a Shudra 
gitimate son. inherits to the same extent as a legitimate son 

provided that he was born of a continuous concubine inter- 
course with whom was neither incestuous nor adulterous. 
Provided further, that where a Shudra father has sons both 
legitimate and illegitimate, the latter takes half the share of a 
legitimate son in default of whom he inherits the whole ; but he 
has otherwise no right to collateral succession. He shares 
equally with the widow and the daughter's son. 

Synopsis. 

(1) Son the nearest sapinda (2lb5). (3) Dasi PiUra (2^(■)8-2^7Q). 

(2) Illegitimate sons (2166-2167). (4) Share of illegitimate son (2171). 


(J) Ap»BUttbn-14-28:Setlur, p. 49. (4) May. IV-VlII-l? (Mandlik) p*. 81 

(a) JV-VIII (Mandlik) pp. 76, 84. Motuin Das v, KrMnnbai, 5 B. 697 (602). 

(8) MU. ii-v-a. 
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Synopsis. 

(5j Share in vompetiiion loith other (16) 
heirs (2172). (17) 

(6) No right of inheritance to col- (18) 

lalerah (2173). (19) 

(7) Comparison with adopted son (20) 

(2174.2175). (21) 

(8) Share of adopted son (2175). (22) 

(9) Grandson a7i>d Great grand soil (23) 

(2176). (24j 

(10) JVidow (2177). 

(11) Danghter (2178-2179j. (25) 

(12) Illegitimate daughters (21SQ). (26) 

(13) Unchaste and prostitute women (27) 

(2181). (28) 

(14) E',r elusion of daughters by (29) 

custom (2182). (30) 

(15) Daughter s son (2183-2184). 

2165. Son. — Of all the Sapindas the son is tlie nearest. He naturally 
succeeds to his father and if there are more sons than one, tliey all take equally, 
whether tht^y were born of the same or ditT'^rent mothers. (^) The term “ Son ” 
must in this connection be understood to be a loose paraphrase of putra ” 
which is used in the Mitakshara and its commentary the Stibodhni rs a generic 
term for male issue or d' sc-aidants including the grandson and the great 
, grandson. (^0 Consequently, th<‘ son of a de ceased sou would share ecjuajly with 

a living son the self-actjuired property ol his grand father. (^) Sons who were 
joint witli tlu:ir fatlua* exclude those wlio had separated (^) on tire principle that 
those who Inu'e gone out of the family cannot have the same right as those 
wlio have remained within it (^) who have not received their share and were 
probably in union with the father at the time of his deatli (§ 2168). 

2166. Illegitimate sons were at one time on a par with legitimate sonsC^) 

but, except in the case of Shudras, tliey have no right now 
Illegitimate sons. beyond a bare right maintenance. As the Mitakshara 
puts it, ‘Trom tlie mention of Slmdra in this place ” it 
follows that the son begotten by a man of a regenerate tribe on a female slave 
does not obtain a share (wen by tlie father’s choice, nor the whole estate after 
his demise. But if he be docile he receives a simple maintenance, The son 
has no greater right because the father was himself illegitimate or belonged 
to a mixed class between tlie second and third of the regenerate classes, 1^^) 


Mother (2185). 

Step-mother (2186). 

Father (2187). 

Brother (2188). 

Effect of reunion (2189). 
Brother s sons (2190). 

Bombay rule (2192) > 

Brother s so7is S07i (2193*2194). 
Paternal grand-mother (2195- 
2196). 

Sister in Bombay (2198). 
Pater7ial micle (2199). 

Paternal tmcles son (2200). 
Paternal wicles so7i\s so7r (220 1 ) 
Other heirs (2202). 

7'able of remote sapinda heirs 
(2203-2206). 


(1) Bagendar y Raghunaih, (1864) W. K. 

20 . 

(2) Butcheputy v. Itn.'iundur, 2 M, 1. A 
182 (166); Ananda v. Nmvnit, 9 C. 816 (319); 
Mit. 1. VI- 4.6. 

(3) Luchomun v Debee Per shady 1 W. K. 
317; Fakirappa V. Yellappa,, 22 B. 101. 

(4) Fakirappa v. YelUppa^ 22 B. 101. 

(6) Sfirv. luh. 886; 2 Mao. H. L. 8eo. 1. 
Case 12; W and B. H. L. (3rd Ed.) eS 
followed in Mantdaji v. Dcraisavtiy 8Q M. 
248 (860); liana v. Bamnchandray 32 M. 377 
(881) ; Balkrishna v. Savitri Baiy 3 B. 64. 

(6) Bamappa y, Sithammaly 2 M. 182 
(186). 


(7) Manu 1X.169, 160, 180 ; Mit. 1-IT— 2 ; 
Str. H. L. 1^ 4,211. 

(8) Pandaiya v. Puliy 1 M, H. C. R. 478 
482) affirmed 0. A. Inderun v. Bamaewamy) 
18 M. I, A. 141 (169) ; Bam Kali v. Jamtnay 
30 A. 608 (609); Bhaom v. Maharaj Singh, 3 
A. 738; Mohun Singh v. Chumun Bat, 1 B. S. 
R. 37; Pershad Singh v. Mahearee, 8 B S, R, 
176. 

(9) Kef era to Yaj 1L134, 1S6. ^^Even a 
son begotten by a Shudra on a female slave 
may take a share by the father's oholoe... ” 

(10) Mit. l-XII-8. 

(H) Hari v. Badhika, 2 M. H. 0. B. 869 
(874). 
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So the illegitimate son of a Kshatriya one of the regenerate castes by a woman 
of the Shudra (^) or any other caste, (r.g., a Ksliatriya womvin (2) cannot in the 
absence of custom succeed to liis putative father, W the reason for exclusion 
being that law does not recognize the status of the issue when the intercourse 
between its parents was in violation of or forbidden by law, 

2167. The contrary was laid down in a case on the principle of equity and 
good conscience, in wliich one Khuman a Brahmin was outcasted for co-habit- 
ing with a Bania widow. He left his homo witli the widow, acquired property 
wliich on his doath passed to tlie widow and his natural son from whom 
Khuman’s brothers claimed possession but tlieir suit was dismissed on the 
ground that on his excommunication from his caste Klmman must be deemed 
to have started a separate faniily altogether and that his brotliers were there- 
fore equitably not entitled to dispossess his son. This reasoning is not con- 
vincing for the fact that Khumin’s excommunication did not snap the tie of 
relationship between him and his brothers wdu) as liis nearest Sapindas were 
entitled to inherit in the abs'mce of a nearer relation. An illegitimate person 
has no right to succeed to the property of another illegitimate collatera iC'l 

2168. Dasi Putra. — But the case of a Sliudra is exceptional. In his 
case an illegitimate son is an lieir to his father if he is not thf‘ offspring of an 
incestuous or adulterous intercourse. His case is expressly provided by the 
following texts; — 

Yajaavalliyti. — Even a son begotten by a Shudra on a female slave may take a share 
by the father’s choice. But if the father bo dead, the brethren should make him partaker of 
the moiety of a share and one who has no brothers may inherit the whole property in default 
of a daughter’s son. 

Hitakshara .—(Quoting lout) 2, The son begotten by a Shudra on a female slave 
(Dasi Pwfra)(®) obtains a share by the father’s choice or at his pleasure. But after the demise 
of the father, if there be sons of a wedded wife, let those brothers allow the son of the female 
slave to participate for half a share, that is. let them give him half as much as is the amount 
of one brother’s allotment. However should there be no sons of a wedded wife, the son of the 
female slave takes the whole estate provided there is no daughter of a wife nor sons of 
daughters. But if there le such, the son of the female sUvo participates for half a share 
only. 

2169. With the abolition of slavery a Dasi Putra as sucii has ceased to ex“ 
ist but that term must now^ be taken to mean the son of a permanent concubine 


(1) Jwala Singh Sardar, 51 I. C. (A) 
218 ; Brandavafta v Uadatnani, 12 M. 72, 

(2) Sitla Baksh v. GajroJ, U 0. C. 227. 

(3) Bhagni v. Maharoj SingK 8 A. 738 

(4) Chuciurya v. Sahnb, 7 M I. A. 18 (47, 
49); Fuhoop Singh v. Khoamnn, 8 Agra 313. 

(6) Venkatachella v. Paravaiham, 8 M. 
H. 0. K. 184. 

(6) Badha v liaj Kuar, 18 A. 673 (576). 

(7) Baehct Singh v. Chalet pal, 9 0. C. 858 

(8) Yaj. 11-134, 185. 

(9) Jolly regards ‘‘dasi” to include any 
unmarried dhudra. Jolly’s H.L. of Partition 
P. 189. But it is submitted that though 
Shudras were oallod Dasyas, the contextual 
meaning in the following texts leaves no 


doubt that the term was primarily applied to 
the *‘son by a female slave”. Manu lX-179; 
Mit. 1 Xll-l 3 ; May. IV-IV-32 ; Dayakram 
Sangrah V1.32 33; Datt. Mim.lI-30: Datt. Ch. 
V. 80 ; Jagannath iharka Panchanan V-Ill- 
174 Kalluka Bhatt deffues a female slave as 
one captured in a battle and one of the seven 
kinds of slaves mentioned by Manu VIII 415. 
So in Datt, Him IV 7b the author says : 

female purchased for price and enjoyed or 
oo-habited with is termed by former sages a 
slave The son who is born of her is consi- 
dered a dasi putraP See Datti v. Dattl, 4 M. 
H. 0. R. 204 (208) , Krishnayyan v. MuUu^ 
sami. 7 M. 407 (411). 

(10) Mit. 1-X1M,2. 
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or a mistress as distinguished from the son of a casual connection, (^) The in- 
tercourse is necessarily immoral but it must not be illegal. Consequently the 
son of an incestuous or (2) an adulterous intercourse with a married woman 
W or by a Shudra widow whoso re-marriage is forbidden is disqualified. 

2170. So the illegitimal(‘ son of a Shudra being tlie offspring of an in- 
cestuous intercourse between a father-in-law and his daughter-in-law is not 
entitled to inlierit his father’s estate. So again it has been held that a son 
born of a woman of tlie Shudra caste amongst whom re-marriage is prohibited 
will entail the same disability upon the issue, but the reason for this view is 
not apparent and the fact that concubinage led to excommunication is never 
the test for disinheriting the issue. 

2171. joeing then an heir to his father the Dasi putra is a co-parcener 

with his fatlier and his legitimate sons as regards their 
His share. joint property with the right of survivorship (7) to the ex- 

clusion of the widow (8) and on partition, he takes half the 
share of a legitimate son.f^) This is an ambiguous expression(lO) and may mean 
either half of wliat the son takes or half of what he would have taken if he 
were legitimate. (^2) “ In the former case the legitimate and the illegitimate sons 
would share in the proportion of two to one, while in the latter case they would 
share in the proportion of three to one.’ There are two methods of determin- 
ing the extent of the share. One method is to divide the whole estate in such a 
way as to give to each of the illegitimate sons exactly half of the share of each 
of the legitimate sons. The otiier method is to di\ ide the estate into as many 
shares as there may be sons treating the illegitimate sons as legitimate sons 
and then from one share to give half to each illegitimate son and give the re- 
mainder to the legitimate sons. To lake the simplest instance if there be one 
legitimate son and one illegitimate son, according to the first method, the whole 
estate would be divided into three shares two shares going to the legitimate son 
and one share to the ilh^gitimate son. According to the other method the estate 
would be divided into two shares and the illegitimate son will be given half of one 
share that is one fourth of tlie wliole and trie remaining portion that is, three 
fourths of the whole, will go to the legitimate son.i^^l The second method was 
favoured by Vijyaneshwar but the first method is now adopted by the 
courts.(^^) 


(1) Bahi V. Govinda, 1 B. 97 {118); Sndu 7. 
B(%iza iB, 37 {6i)\ Sheshngri v Oirema. 14 B, 
282; Gangabai v Bandhu, 40B. 362 (371.372): 
Krishnayyan v. MuttuBami, 7 M. 407 (412) ; 
Karuppan v. Buloknn^23 M. 16, Meetiakshi v. 
Appakuiii, 33 M, 226; Anmyyan v. Chinnan, 
38 M. 366; Sarsuti v Mannu, 2 A. 184 ; Bar 
Oobinda v. Dharam, 6 A. 329; Ramkali v. 
Jomba, 30 A. 608; Soundara^an v. Arnna- 
ehalam. 39 M. 136 P. B. Jogendra v. Bitya- 
nanddi 11 0. 702 affirmed 0. A. 18 0, 161 P. 
0.; Chatiurbhui v Krishna; 17 C. W. N. 442 

(2) DaUi V. Daiti, 4 M. H. C B. 204. 

(8) Bahi V, Govinda, 1 B. 97; Dalipy 
Oanpat, 8 A. 387; Vencatachella v. Parvathamt 
8 M. H. 0. R. 184. 

(4) Annayyan v. Chmmi, 88 M. 886. 

(6) mu V. Data, 4 M a o. R. 204 (208) 
(6) Annayan v. Chimmt 38 M. 866; dis- 
sented from in Subramania v, Baihuvelu 41 
M.44P.B. 


(7) Jogendra v. Nityanand, 18 0. 167 P. C. 

affirming 11 0. 702 ; Sondamrayan v. Arum 
chalam^ 39 M. 136 • 

(8) Sadu V. Baiza, 4 B. 87 

(9) Mit I X1L2. May lV.lV-89; Virmitrod- 
aya (Barkar) 180; BaA>% v. Gobmda, 1 B. 97 
(104). 

(10) In original Wiagik^ 

Sharer) '‘half eharer.** 

(11) Kesarec v. Samardhmh 6 N. W. P. It 
0. R 96; Sadu v. Baiza, 4 B. 37; (43); Oafiga 
bai V. Bmiduy 40 B. 869 (8?8, 874). 

(12) Mit. I- VII 7 : W and B. H. D. (2nd 
Ed) 40, 41, 108 , no. 

(13) Ib. p. 374. 

(14) Yaj. I-VlI-6.10. 

(16) Bhodyela v. Malamik, (1874) B. P, J. 
48; Sadu v. BcAza^ 4 B. 87; Qangabai v. Ban-^ 
dhu, 40 B. 869 (87fi, 870)," Kesarez v. Samar- 
dhan, 5 N. W. P. H. C. R. 94; OhellamfHal v, 
Uangmaiha^ 84 M. 277. 
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2172. Ho is entitled to the same share in compotilion witli the legitimate 
‘fu daught('i . (^) In Madras lie was held entitled to an equal 
*^oth?^heIr8.*' share, witl> tlie daugliter’s son, hut tlie remark is casual 

and ()j)pos('d to the exiness text. His right as against 
the widow is held to ho similar, (4) though there are cases in which he is to take 
to the exclusion of the widow wlio is merely entitled to maintenance as in the 
case of a legitimate son, InU it is argued on the other side that the texts are 
silent on the point, probably because the widow’s right is a later development 
hut from the fact tliat in comi)etition with tlie daughter who takes after the 
widow such son gets only onedialf, there is no reason ^\hy lie should exclude the 
widow whose right is greater l)ut in no case less than that of the daughter. (6) 
In the Dattak Chandrika lua' right is stated to exist. Even tliose who oppose 
the widow’s riglit admit the force of this reasoning hut consider il to he ‘'one of 
those arbitrary arrangements not uncommon in Hindu Law.”(8) 


But assuming that tiic illegitimate son cannot exclude the widow, the 
question still r*emains as to what share Jie is faititled. in Madras relying on the 
authority of Dattak Chandrika he is ludd to share equally with lu^r and 
down to the daughter s son, after which lie takes the wliole to tlie exclusion of 
other heirs. (10) 

2173. TIr^ illegitimate* son inherits only to his parents and has no right to 
collateral succession. Mann treated illegitimate issue as no 
collaterals. treating them meridy as Kinsmen. W His 

right to inlieritance is provided hy an express h'xt beyond 
w'hich it cinnot be extended. (12) Of cours<s when he is a co-parcener he will 
succeed by survivorship, (13) but otherwise he is not a collateral heir. 

2174i. An illeguimate son has not the sanu* position as an adopted son. 

.As compared with tlu' adopted son, the illegitimate son’s 
Adop position is certainly infeiior. The adopted son has a co- 
ordinate inl(*resl wnth liis father in ancestral property. 
He can claim partitiem from his fathei. H(' represents his fatlier as against 
the fathers co-paiceners. He excludes the widow, tht daughter and the 
daughters son. In ancient law' he was one of llie twelve descriptions of sons 
whereas the illegitimate son as the son of a female slave had no placi* amongst 
them. If the adopted son takes a smaller share in competition witli the 
le^gitimate son it*is because he is a mere substitute pro\dded by a liclion of law' 
whilst in the case of tlie “ aiira^s there is actual blood relationship consecrat- 
ed by a legal marriage. In default of a legal marriage the fiction operated as a 
special rule of law' to give the adopted son the same status in the family as 


(1) Gangaboi v. Bandu, 40 B. 309 (874) 

(2) Parvathi v. Thirnmolai, 10 M. 334 

(344). 

(8) Yaj. IM33, 184; Mit I-XII-2. 

(4) Ambabai v. Covind, 28 B. 257 (265). 
(61 Bahi v. Oovi^ida 1 B, 97. 

(6) BdnOji v. Kandoji 8 M. 657 ; Parvnti 
V. Thirumaloij 10 M. 394 (844); Bamalinga v. 
Pavadai 26 M. 619 (621); Meenakshi v. Apya* 
huttif 88 M. 226; Ambabai v. Oovind, 23 B 
247 (266). 

(7) Datt. Clx. V-80, 31. 

(8) 8adu V. Baiza, 4 B. 37 (66) F. B. 
oiling Bahi v. Govinda, 1 B. 105. 

G. H. C .— 97 


(9) Datt. Ch. V.30, 81; Meenakshi v. 
Appaliutii 83 M. 228 (227, 228). 

(10) Datt. Cb. V-8I: Sarnstiii MannUt 3 
A 134. 

(11) Manu IX. 169 160 cited in Mit. 
1 XI 80. 

(12) Shome Shankar v. Bajesar, *'-1 A. 90 
(108); Nissar v. Vhunwuni Marshall, (>09 ; 
Krishnayyan v. MnUusami 7 M. 407. 

(13) Jogendra v Nityanand, 18 C. 151 
P.C explained in Sho7ne Shankar v. Rafesirar, 
31 A. 19 (102). 

(14) Mit. 1-XI. 
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against every one of its members on the other liand. Save as to taking an 
inferior share there is no analogy between him and the illegitimate son. U) 

2175. Adopted son.-— The share which an adopted son takes in competi- 
tion with an auras son has already been set out in S. 50 809-812). 

2176. Son s son and son’s son’s son.— The right of divided sons, grand- 

sons, and groat grandsons of the last male owner to succeed to his separate 
property is the same as in the case of undivided family property. The right of 
representation exists equally in the former as in the latter case and the divided 
son will not on the principle of the exclusion of remoter by nearer Sapindas, ex- 
clude the divided grandson in the succ'^ssion to divide property of the ancestor.(2) 
It has already been seen tliat Hindu Law regards the son, the grandson, and the 
great grandson as really a single person in different bodies (H033; and this theory 
applied both as regards their share on partition or inliehtance. Consequently 
if the father dies leaving a son of his predf ceased son and the son s son of a 
predec *ascd son, that is a son of a son s son of a grandson and a great grandson 
by his two prt'd ^ceased sons, it has been seen that on a partition of his estate 
they will take one-third each. They will take the same share on inheritance. 
The rule that the nearest heir excluded the one more remote does not apply 
where the heirs are the owner’s own issue who take per stripes and not per 
capita as stated in S. 139. 1467 — 1478) From this rule it follows that the 

legitimate son of an illegitimate son has the same' riglil of inheritance as his 
father had against his father and his other sons. So wJiere A and B were two 
Shudra brothers and one of them B had an illegitimate sun C by his permanent 
concubine who had a legitimate son D, C predeceased B on whose death A 
claimed the estate against D but his claim was thrown out on the ground that 
D represented C and as C would have excluded A so will his son D who 
repres ented his father. The case would not have been different if D had 
himself been illegitimate 

2177. After the great grandson, comes the widow whose right to inherit is 

expressly provided by all the smritikars, with the 
(4) Widow. following refrain. — “The widow of a childless man 

preserving unsullied the bed of her lord and persevering 
in religious observances shall present his funeral oblation and obtain 
liis entire sh ire. ’’ Her right to inherit her husband’s estate has been 
recognised in numerous cases, On marriage the wife assumes the Gotra 
of her husband and she is classed amongst his Gotraj Sapindas, i®) (§ 664) 
though the term Gotraj is strictly sp5*aking confined only to the agnatic kins- 
man When there is more tlian one widow all take jointly as a single heir 

(1) Parv'iti V. Thirumalai^ 10 M. 334 9 I. A. 648 i611); Ymkata v, Lakshmunt 

(345). 18 M. I. A. Il3 ; Badhika y.Nilamanilb, 

{2) Mamdayi\. Doraisami, 30 M. 848 ; p.497; v. P^riasawi, IM. Sl2 P.O. 

Muttuiaduganatha v. Periammi.l^ M. 11 Sheo Singh Dakho, 1 A. 688 P. 0# 0. A, 
(16). trom 6 N. W. P H, 0. R. 882 ; Patnimal v. 

(8) Jiamalinga v. Pavada%^ 26 M. 619 (623, ' Manvharlol, 6 B. S. B. 410. ; Ncrayan v, 
624), Lakshmi, 3 M. H. C. R. 289; Qulah v. Phool. 

(i) Fakir ap^a Fakirappa, i Bom. h. 'R, I Bon Ibi, Qovinddass v, Muta, 1 Bo«. 

809 (811). 241. 

( 6 ) Manu cited in Mit. ll-l 6; Katyayan (8) Steele'a Law of Gaate 27 Nokl 1 Vf atid 
cited ^6., Viflhna XVII 4-7; Yaj 11-186, 187. B. H - L. 283. Q. 8 P. 281 note ; LoUuhhai V. 
(6) Vrihat Manu cited in Mit. ILl 6. Monkmarboi, 2 B. 888 (420). 

il) Keerut Singh KhoolahuU 2 M. I, A. (9) Lalluhhai v. Monkuvorbaif 2 B.\863 
'69X\ Kalama Ftaichiar y . Roja of Shivgunga* (440) 
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with the right of partition and survivorship, ($§ 1420-1426) which she may 
however relinquish in favour of the co-widow but such relinquishment cannot 
extend beyond her life-interest. 0^) it has already been stated that the interest 
which the widow acquires is liable to be divested by the birth or adoption of 
a son (S. 34). 

(8) Daughter. 2178. The daugliter ranks next to the widow as 

provided in the following text : — 

Mitakahara : — 1. On failure of her (i. c. the wife) the daughters inherit. They are named 
in the plural number to suggest the equal or unequal participation of daughters alike or 
dissimilar by class. 

8. Thus Katyayan says ‘‘Let the widow succeed to her husband’s wealth provided she 
bo chaste and in default of her. let the dauglters inherit if unmarried. Also Brihaspati . — 
The wife is pronounced successor to the wealth of her iiusband and in her defau.t the 
daughter. As a son, so does the daughter of a man proceed from his several limbs How then 
should any other person take her father’s wealth.” 

8. If there be competition between a married and unmirried daughier, the unmarried 
one takes tbe succession under the special provisions of the text above cited (in default of 
her, let the daughter inherit, if unmarried). 

4 If the competition be between tbe unprovided and enriched daughter the unprovided 
one inherits but on the failure of such, tbe enriched one succeeds for the text of Gautam is 
equally applic ble to the paternal as to the maternal estate. "A woman’s separate property 
goes to her daughters unmarried or unprovided ’ 

2179. It is clt .ir from theso texts that though daugliters as a class rank after 
the widow, 1^) the grounds of prefen nee between them inter tie 'axq that the un- 
married excludes the married the poor daughter the ricli, that is to say the 
competition is only as between the married and unmarried and the rich and the 
poor. Consequently the unmarriid d/aighter excludes the married daughter 
whether she be tich or poor. C'O In default of unmarried daughters, the married 
daughter succeeds and amongst them the poor excludes the ricli, («) wliatever 
may have been the source of lier wealth whether from her husband or from her 
father or otherwise. Now what is the test of poverty ? It has been held that 
comparative poverty is the sole test for settling the claims of daughters 
amongst themselves but the court should not go into minute details since all 
that it has to enquiie is whether there is buch niarki d diffiTence betwecui the 
wealth of the two, that one should be called poor in comparison with the 
qther, Under the Dayabhag law the capacity to produce a Sapinda is the 
sole cause of her daughter’s succession. IT'nce a barren daughter or one 
who is not likely to have male issue or who is already a childless widow is not 


(1) Bkagwandeen v Mym hate, 11 M. I. A. 
i87 ; Nilmani v. Hadhomani, 1 M 290 
P. Of Venkayo7nma v Venkataramafiayammat 
26 M. 678 (687) P. G. Rumea v. Bhogee.l 
B. H. C. R. 66; Jijiamba v. Kamakshi, 3 
M. H. G. R. 424. 

(2) Hamakkal v. Ramasawmi 22 M. 622 
(624). 

(8) Mil II 1-2. 

(4) MitIIJl l-4: To the same effect 
Msyukh V-viihlO, 11. 

(6) Kattama v DoraHinga, 6 M. H. G. R. 
810 ; V. Memohur, 7 B. H. C, R. 163 
J^ayp/ya/n v. Govind 1 N. L. H. 164 (156; 

(6) Hitnamhul v. Maharaj Singh 1 Agra 


210 (211) ; Golob v. IlunscB 2 Agra 160 : Biuode 
V PurdJian 2 W. R. 176 (177), 

(7) Dowl<it V. Burma 22 W. R 51 ; Jam 
nahni v. KhUnji 14 B 1 (13), 

(8) In original {Sadhan) with 

wealth {ninihan) without wealth. 

In Gautam [oprafhishthit) i.e , 

** unprovided for.” 

(y) Danuo v, Darbo 4 A. 248 Votawa 
V. Basawa 28 B 229 (283) ; Audh 

Kumari v. Chandra 2 A. 661: Danuo ^9 Darbo 
4 A. 243 (246). 

(lO) Tinmioni v. Nibartin 9 G. 154 (169) 
F. B. 
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entitled to succeed but no such distinction e.\ists in tlic Miuikshara. (1) But 
though tht* poor sister excludes the rich she does not become a fresh stock of 
descent but on her death the rich sister succeeds to Ikt in prefere^nce to the poor 
sister’s son. In Bengal the latter would exclude the sister, 

wljile in Bombay tlie same rule prevails, since the daughter there takes absolu- 
tely and on Jier death lier own ludrs will succ('<xl and the same* rule extends 
to Berar which is a disciple of tlie Bombay school (t>) and Sindh, 


2180. Illegitimate daught»‘rs wliether of a twice born or of a Shudra 
have no light ot inheritance. The illegitimate son of a 
Shudra succeeds because his case is covered by a special 
lexi. There is no text to favour an illegitimate 
daughter. In om.* case il was coiuended tliat the texts applicable to the son 
applied equally to the daiigluer, since the word “son” included the daughter, 
but this cont('ntion was of course not acceded to. ('h The tests do not favour 
the claims of females generally and they now only allow the claims of those 
expressly named. As siicli tlie texts mention ilie daughter, but while tliey 
expressly allude to an illegitimate son they nowheie mention an illegitimate 
daughter winch implies that ilh'gitimate daughters wi re conceded no right. 
But illegitimate daughters are entitled to inheiit to their mothers. 


2181. Unci uistiiv is no bar lo a daugliKU' s inheritance^^^) but a prostitute 

, , cannot l)c regarded as an “ unprovided maiden ’’ entitled 

afite and Prosti' . , . • r . i , . , n.n • 


Unchaste and Prosti 
tute. 


to inherit in prelnence to her married sister. Bii) Being 
neither a maiden nor married she will inherit only in 
default of eitlier unmarried o» mtiried sisters. But it is submitted that tliere 
is no textual support for tliis view and that tlie conclusion reached is the result 
of reasoning which can only be jusiilied on the* ground of eciuity. 


2182. A daughtei may be excluded by custom. Such a custom has been 
„ , j . * successfully plead(^d in several cases reflating to several 

xc u e y cus om. Bliale Sultan tribe of Kshalriyas Bl.i and 

the Jaiigra Chauhans of Oudh. In the latter cas ■ it was contenckxl that the 
evidence of custom as to impaitilih' eslaie was inadmissible to prove it as 
regards the ordinary partible proiierty. But the Privy Council held the distin- 
ction untenable. Similar customs excluding daughters ha\e been successfully 


(1) tivoimttni v Muttamvicil 3 M. 265 
(‘267, 268). 

(2) Dulari v. Mtilchaiod 32 A 314 (316), 
(8) Bamdhan v Beharee 1 N. W. 

U. C K. 114 ' Duluri v. Midchand 32 A. 314 
(316); Dcu'lai v. Biirmct 22’VY. R. 64’ Mula ^ . 
Maiuiraj ^ G P. L. H 166 
(4) Dowlut^. Ban/m 22 W . K. 54 (5b) 
Katiamma v. Dorasinga 6 M. H. i\ li. 310 


(332). 

(5) Bhagirothi Bad v. 


285 


(6) DowlutR(ioy> ClovinduBao 5 L. JS. 

B. Id (Berar case). 

(7) Dowl'ui V. Ootind 2 S. L. R. 5y . 1 1. 


0. 248. 

(8) ‘ Mauu IX- 179. Yaj. ll-lSdi 13-1 , Jifit. 

‘ ^ ^ ^ 

(9) Bhikyci v. Bubif , 32 B. 662 (566) , Cliuo' 

iUTucL V. Stinub, 7 M. I. A. 18 (50); The state* 


ii'ent in Indenm v. liamasnwmy^ 13 M. I. Jt, 
131 (159). Sara&iiti Monu, 2 A. 184; Rahi v. 
^lovinda. 1 B. ^i7 that illegitimate childrm 
or ohspring of theShudra inherit is a lapsus 
calavwi for a “ S(in ’* 

(10) Ai unogiri \ . }iongam%aki 21 M. 40. 

(11) Adaifo'pd V. Ttudrava, 4 B. 104 ; Tara 
V. Krishna 31 B. 495 (502); Kojiyndu v. 
Lakshaii, 5 M. 149. 

(12) tSirasongu v Minah 12 M. 277 ; Tara 
y Krishnff, 81 B. 495 (602) ; Saraswaii v. 
Kathiravia, 4 C. P. L R. 48: Bhayalal v. 
Churaman, 9 C. P. L R. 88. 

(18) Obiter in Tara v Krishna, 31 B, 496 
(510). 

(14) Jiajrangi v Manokarnika, 80 A. 1 (15) 
P.C. 

(15) Barhati v. OdMndarpal,^! A. 467 (461, 
474) P. G. 
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proved in the case of utpat families of Pandharpur (l) Chudasama Gamali 
Garasias (2) and the Bhagars in the Broach Collectorate. (S) In the case of Gobel 
Girasias the custom was held proved by the trial judge but the High Court rever- 
sed him holding tliat the District Judge was wrong in holding the custom proved 
from the absence of a singhi instance in which the daughter had inherited J 
whereas the real issue was were then' sufficiently numerous instances of her 
exclusion. In another case the cas{' tor exclusion was held rebutted by proof 
of a large number of instances of daught(TS inluTiting. 


It will be seen in the seciuel that except in Boml)y, the daughter takes a 
limited estate and on her death the estate devolves on the next heir of the 
ffither. 


(6) Daughter’s son. 


2183. 'fhe tol lowing text supports the succession 
ot tlu' daughter’s son : — 


Yishnu :~Oii failure of sons, aud of tbeir male issue, the tou.b of daughters shall 
obtain the property : for the male offspring of a son of a daughter are Ofiually qualified to 
perform obsequies for men of all classes. 


The daughter’s son is a handJui and nut a Guttaj Suptnda, though lie ranks 
before tlie parents of the decreased ftir the pm pose of succession. But this is 
so by special texts due to liis history. Undf'r llui old law failing a son a 
daug liter might be appointed by the fatlier to uiisi* up issue to him and the son 
born is called a imtnkarimtra'' or the .son of the (appointed) daughter. In 
early times sucli son was tn'aled as an auran or self-begott(‘n son. In course 
of time the practice of appointment fell into desm tude but che special position 
which he had attained lemained. IIk dauglitei’s son is competent to perform 
the Skradh of his maternal grandfather !•') and Vajnavalkya mentions him as 
an heir, Vishnu regards liim as equal to a son’s son and supports his claim 
in the text before cited, riie daughters son has no riglit of inheritance in Iiis 
maternal grandfather’s estate so long as the estate vests in his mother. He 
is the reversionia' whose estate conn’S into being on the daughter’s death- 
But they are ncwtntlieless entitle d to piote'ct then reversionary rights against 
an improper alienation made by tluir niotlier the cause of action arising on 
the date of alienation, Sons jointly mheiiting to thiir maternal grandfather 
on the death of their motiier have the right of survivorship and except 
under tiie Mayiikh, {]\cy taka' />ee capita and not per stirpes, 


• (1) Na^ia]t V Su^idrabai, IIB. H.C R. 
249. 

\2) Verahhai H^rdba, ‘27 B. 492 1498). 

(8) Pranjivan v. Beva, 6 B. 482. 

(4) Ronchoddas \ . Rmrai 21 B. 110 (J 17) 

(5) Xiadriy. Kura, n L I. 91 27 [. 
C. 707. 

(6) Cholaylal s . Chunno.^O. 714P. C\; 
Vaduganadha v. Ihirasinga, 8 IM. 290 P. 0. 

(7) Vihsnu oiled ia Mic. Xl-ii-U. 

(8) Manu IX-182 Yaj, IMS', Mil 
II ITOlMayukhlV-Vm IS-* Sm. Ch. XI 11 
28: Vivad Ohiut. (Tagore) 294 ; Nirnai 
Siudbu 316; Dayakana Sangruh and Maud 
Pandit's Vaijyanm oited SatN luh 479, 492, 
2 Dig. 498. 

(9) Vishnu cited iu ^liiak 11-lJ-fi, MayuUh 
V-VIILin. 

(10) Yaj. IM86, 187. 

(11) Baijnath v. Mahatir, X A. 008» 8ani n 


(iC'i Saron. 8 A. 366. 

(12) Amritolal y. Rajoofieekant, 16 B L.R. 
10 P. C. 

(18) xrishnkr\. Lnhshtnicmmal, 18M.L. 
J. 276. 

(14* Chirtivelu v Chiruveiu, 29 M, 390. 
explained in Veerayi^a v. Ganga7ninnj 36 
M. 570 (578, 674) 

(15) VevlxayCyiwia n. Venkata, 20 M. 217 
reverst d on this point O. A. 25 M. 678 (688) 
P. C. overruling amira Jasoda v. SJieo Per- 
shatL 17 0. 38; Sam mad ha. v. ThangaiJuinni; 
19M. 70. 

(16) Nagesh v. (lararoo, 17 B 308 ; Ram 
’ S^rarup v ' Pane fa, 2 Agra 68 . Sheo Sohai v. 
Omed, 6 B. S. R. 378 ; Ranldhun v. Kishen, 3 
iVH.U. Lalooy. Lalao 10 I C. 448 ; 
Ram V. JSasdeo, 2 Agra 168 ; Dan vpMoheshf 
30 G 89 . Birj v. Shearaj, 10 C. 159. 
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2184. A daughter’s son may succeeed though the daughter be disquali- 
fied. (1) But if the daughter s son predeceases his maternal grandfather his son 
cannot inherit in the right of his father 1*^) though he will succeed in his own 
right as a bandhu. A daughter’s son, on whom the inheritance has actually 
fallen takes it as full owner and thereupon he becomes a new stock of descent 
and on his death the succession passes to his heir and not back again to the 
heir of his grandfather. (3) But until the death of tiie last daughter capable of 
being an heiress he takes no interest whatever and therefore can transmit 
none. Therefore, if he should die before the last of such daughters, leaving a 
son, that son would not succeed, because he belonged to a different family^ and 
he would offer no oblation to the maternal grandfatJier of his own father. ’ 


An impartible property will pass on the death of all daughters to the eldest 
surviving son, 


(7) Mother 


2185. The following texts bear on the subject of 
her right. 


Manu:— Of him. who leaves no son, the father shall take the inheritance and the 
brothers. 


Mitakshara Besides, the father is the common parent to other sons but the mother ie 
not so ; and since her propinquity is consequently greatest, it is ht that she should take the 
estate in the first instance conformably with the text “ To the nearest Sapinda, the inherit- 
ance next belongs.'* 

Mayukh:— -In default of daughter’s son comes the father^ in default of him, the 
mother. (®) 


It will be seen that while the Mitakshara places the mother before the 
father, the Mayukh reverses the order and this preference for the father has 
been given effect to in Gu/^erat on the ground “ that the majority of eminent 
Hindu writers give the preference to the fatlicr over the mother.” But in 
the Ratnagiri district where the Mitakshara is pre-eminent the mother was 
held to inherit before the father.(^®) The mother like all females will take only 
a limited estate and on her death the estate will devolve on the son’s heir.(^l) 


2186. On tile general principle that females are excluded from succes- 
sion unless expressly mentioned in the texts the step- 
Step mother. mother has no place in the table of succession. She 

cannot, therefore' succeed to her step-son. And for the 
same reason a step-grandmother is not the heir of her step-grandson. U®) 


fl) V enhaycimmcb v. V'enhniarafnnndyiCi, 
20 M. 207 affirmed 0 A. *25 M. 678 P. C, 
Bansi Dhar v. Lachmi, 8 A L J. 849. 

(2) Srinivasa v. Dandayudapani 12 M. 4U 
(413, 420); DJiarup v. Gohind^ 8 A 614 (621). 

(3) Muttuvaduganadho v. Periasami, 16 M 
11 affirmed O A. 19. M. 461 P. C ; Mutlu v. 
Dora, 8 M. 290 P, 0. 

(4) Mayne cited in DJmnrup v. Oohind 8 

A. 616 (621). . . . 

(5) Kattama Nachiar v. Dorasingha, 6 M. 
H C. R. 810 (883); Mutiu\, Dorasinga, 8 M, 
290. 

(6) ManuIT.185. 

(7) Mlt II-11I-8 To the same effect Daya- 
bagXI-1 6; XI-lV-l-O; VivauChint (Tagore) 
293-296f Dayakram Sangrah XI 1-6; XI IV-1 
6: l-V-1-2; vir mitrodaya (Sarkar) 190, 19i; 
Vellanki v. Venheday 1 M. 174 P. C. 


(8) Mayukh IV-VIII-IS (Mandlik) 80. 

(9) Khodabhai v. BaJidhar, 6 &.64i (646). 

(10) Balkrishna v. Lahshman^ 14 B. 606 
(612) For the territorial extent ol the Mayukh 
see Per Sir M Westropp, C. J. in Bakhktam 
V. Sitohah 8 B 868 (366). 

( 11 ) Sakharamy 8ita Bai, d B. (869); 
Narsppa v Sakhoram. 6 B. H, 0 B. (A, 0.) 
216 ; Bachiraju v, Venkatapadu, 2 M. H. 0. 
R 402 (406). 

(12) JoHlal V. Duramy W R. (P, B.) 178; 
Takalai v. Gaya Perehadt 87 0. 214 followed 
in Sufidar Moni v. Bangsidhar, 16 I. C. 900 
(902) ; Bama Mand v. Surgiam, 10 A. 221 ; 
Kumaravelu v Virana, 6 M. ; MuUommal 
V. Vefigolakshni'i 6 M. 82; Bamatami v, 
samma 8 M. 1 38; Keeserbai v. Valah, 4 B.818. 
(208) ; Kirpi v. Bamjas (1889) P. B 168. 

(18) JoHlal V. Duramy W B. (F. B.) 178. 
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2187. Bui though the step*niolher cannot succeed as mother, she may still 
succeed in Bombay as a widow of her husb\nd and as siicli liis Gotraj Sapinda.l^ ) 
As such she is held to be preferable to the widow of the half brotherf^) and the 
widow of a first cousin ex patcnia of the deceased propositus was preferred to 
a fifth male cousin (^) and in another case she was held to succ'^ed to her step- 
son in preference to her step-son’s paternal uncle’s son on the principle that 
the widows of Gotraj Sapindas in the case of collaterals are to be preferred to 
the male Gotrajs in a more remote line, and a fortiori the widow of a male 
Gotraj in the ascending line should be preferred to such collateral As West 
and Buhler put it ‘‘ The step mother ought to be placed nn account of her near 
relationship to the deceased immediately after llie paternal grandmother up to 
whom only the succession is settled by special texts.” '6) 

2188. It has already been stated before that the father takes before the 

mother under the Mayukh. Otherwise he follows her. 

(8) Father. The step-father has of course no place in the Hindu 

table of succession. Even the wife who re-marries forfeits 
her husband’s inheritance so that her son cannot lay any claim to his father’s 
estate. 


2189. After the father, come the brothers, those of 
(9) Brother. the whole blood being preferred to those of the half blood. 

The following texts support him. 

Mitakshara :—On failure of the father, the brothers share* the estate. Accordingly 
Manu says “of him who, leaves no son the father shall take t.he Inheritance or the bro- 
thers.” (8) 

5. Among brothers, such as are of the whole blood, take the inheritanoe in the first in- 
stance under the text before cited “To the nearest Sapinda the inheritance next belongs.” 
(il) since those of the half blood are remote through the difference of the mothers (10) 

It will be noted that except in the case of brothers and sons of brothers 
neither the I^^litakshara nor the Mayukh makes any distinction between per- 
sons of the whole blood and those of the half blood. Legitimate sons by dif- 
ferent mothers take equally the property of thcii father. The Mitakshara in 
the succession of brothers, places uterine brothers brothers of the whole 

* blood before brothers of the lialf blood. It then brings in brothers of the half 
blood and places the sons of brothers respectively in tlie same order as their 
respective fathers. The Mayukh also prefers brothers of the whole blood to 
brothers of the half blood but next to the brothers of the whole blood brings in 
theii sons. (^^1 It names as next in succession the paternal grandmother, and 
after her the sister, and after the sister introduces togetJiev the paternal grand- 
father and the half brother and after them the paternal great grandfather, the 


(1) Kmt Bai v, Valab, 4 B. 188 (208l . 

(9) Bahhinabaiv, Tuharnm, 11 B. 47. 

(8) LdUiiblmi v. Mankuvarbai 2 B 888 
affirmed 0. A 6 B. HO P 0. 

(4) Bu$90oho>i V. Zool^kha Boi^ J9 B. 787. 

(6) Eaehava v. Kahngapa, 16 B. 718 ex* 
olftinins Lalluhhai v. Mankuverbai, 2 B. 888. 

(•) W. and B. H. L. (8rd Ed ) 472 ; cited 
with approval In Bussoohai v. ^oolakMm, 


19 B 707 (710). 

(7) Mit. 1MI12. 

(8) Manu 1X485; Mit II-IV-1. 

(9) Manu IX- 187. 

(10) Mit. II- VI 1, 6 ; To the same effect 

Mayukh IV VIIM6. # 

(11) I5.II-IV-7. 

(12 Mayukh lV-VIII-10. 
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father’s brother and the sons of biotlnTS of llio Jialf blood. (^) But so far as 
brothers of the full and half blood are concerned bolli the Mitakshara and the 
Mayukh agree. Of course ru ‘loin may eliminate tlic textual difference 
between brothers of the wliole and bnUhcrs of the iialf blood and in one case 
such custom was sought to be supported upon the strength of an entry in the 
wajib-ul-arz which the Privy Council ruled out as connoting “the views of 
individuals as to the practice that they would wish to see prevailing rather than 
the ascertained fact of a well established custom/’ ('^1 But in the Punjab such 
a custom is presumed in the case of certain tribes. 

It lias already been seen that there is no relation between the sons of the 
mother by her first marriage and of those of her second marriage after 
death or divorce of her first husband. T'he laier Smritis abhor a woman’s re- 
marriage and it would be a far cry to expect them to suffer any relationship 
between the offspring of a sacramental and those of a sinful union. 

2190 . As between brothcTS of tlie wJiole blood and tiiose of the half blood 
Effect of reunion. those le-united t.ike in preference to those not re-united. 

But a reunited half lirolher takes equally with the separat- 
ed wliole brother. In other words— 

fl) A whole brotlier reunited excludes a whole separated brother, lleie 
the relationship being equal the succession is regulated liy union. 

(2) A whole lirotlier reunited excluded a half brother reunited. Here the 
union being equal sup^*rior relationship rules the succession. 

fj) A whole brother s^'parated and a half biollier ri‘-unit(‘d share equally. 
Here superior relationship without union and union witli inferior relationship 
are equal. 

This subject has been already considered (dsewhere (S. 152) 

2191 . The Sub-division of brothers into those of the wliole blood and 

those of the Iialf blood extends to their sons, both the 
(10) Brother’s Son. Mitakshara and the Mayukli jilacing sons of brothers of 
the whole blood before the sons of brothers of the half 
blood. On this subject the Mitakshara says: — 

Mitakshara:-- 7. On tailiire of brothers also, their sons share the heritage in the order 
of the respective fathers 

Ih. 8. In case of competition between brothers and nephews, the nephews have no title to 
the succession for their right of inheritance is declared to be on a failure of brothers. 


(1) Mayukh IV-VIII 18 flO. 

(2) Krishna] i v, Pandurr/ng, 12 B H. 0. R. 
66 ; Samai v A^nra, 6 B. 394 ; Parviappa v. 
Shiddnppa, 80 B. 607 (610) 

(8) Anant Siiigh v Durga Singh 82 A 8G.8 
(878) P 0. 

(4) Jafar v. Mhd. Khan, (1906) P L.R. 29; 
Roda V Amar (1873) P. R. 76 ; Deviv, Man- 
gal, (1874) P. R. 84 ; Tekhv v. Waliah, (1876) 
P. R. 6 ; Phctggan v. Buta, (1877) P. R. 9 ; 


nmara V Snmita, (1876) P, R. 76; Ram •. 
Bt.hsn, (187!)) P. R. i‘ 23 ; Albela v. Pal (1881) 
P. R. 21 ; Mnhtaba v. Jaimal, (1883) P R) 
187 ; Maya f. Rishen, (1884) P. R. 23 • 
Oopnl V. Nainu (1887) P. E. 71. 

(5) Sham Narain v. Court of Wards, 20 W 
R. 197 (202). 

(6) Mit II IV.67; May. IV-VIIM7: SapM 
V. Amra 6 B 894 (897), 



a. 241 .] 


MITAKSHARA INHERITANCE TO MALES. 


945 


9, However when a brother has died leaving no male issue (nor other nearer heir) and 
the estate has oonsequoDtly devolved on bis brothers indifferently r if any one of them died 
before a partition of their father's estate takes place, bis sons do in that case acquire a title 
through their father and it is fit therefore that a share should be allotted tu them in their 
father's right at a subsequent distribution of the property between them and the surviving 
brothers (1). 


Bhrikrishna ; — In default of brothers, the brother's son is the successor. Here also a 
nephew ot the whole blood inherits in the first instance and on failure of such, the nephew 
of the halt blood but in ca e of re-union of oo heirs and on the supposition of all being of 
whols blood the asaooiaced pon of the wtiole brother is in the drbt place heir J and on failure 
of him, the unassooiated nephew of the whole blood or on the supposition of all being of the 
half blood, the associated nephew of the half blood is the first heir and on failure of him, 
the unassooiated nephew. But if the son of the whole brother be separate and the son of 
the half brother associated, both inherit together, like brothers in similar oircumstanoes ” 


2192 . According to the Mitakshara the nephews do not share with their 
uncles but take a share which had vested in tlieir father. According to the 
Mayukh the sons of a deceased brother succeed along with the surviving 
brothers. (^) The rule is held to extend even to sons of cousins. (^1 But this rule 
cannot be extended to the Mitaksliara country without proof of custom. In 
one case of the Ah ban Thakers of Oudh such a custom was pleaded but the 
Privy Council held the four instances adduced in proof of it to be of a com- 
paratively modern date and insufficient to prove a family custom pleaded in 
derogation of the ordinary law. 

Even in Bombay the rule does not go beyond the brothers and their 
children. 

2198 . In an undivided family a brother s son takes his own share as well 
as the lapsed share of a brother’s son in preference to the grandson of another 
brother, Where for instance A had four grandsons 
F, G, H, & I of whom I alone was alive at the date of - 
the suit by F ^ two sons J ar d K who claimed to g 

divide A s estate in two equal shares claiming | 
a share by survivorship to which I replied thiit F 

being a nearer Sapinda of G and H he was entitled L 

to inherit their share to the (exclusion of J. & K, 
the court held that inasmuch as F had predeceas* 
ed both G, S: H. their sliare devolved on J to the Ploint'hffs. 
exclusion of the plaintiffs. In other words, under the Mitakshara the 
nephew succeeds not as Uie heir of his father but as the direct heir of his 
uncle. As such, brother’s sons take per capita and not per Uirpes. 


C 

.1 

G 


D E 

I I 

H I 
(Def.) 


The brother s son is the last of what Mitaksliara calls the compact se- 
ries of heirs. ” 


(1) Mit. II-lV-7.y. 

(2) Cited in Sarv. Inh. 927, 928, 

(8) SaKV. Inh. 928. 

ii) May. IV-VIII 17. 

(6) I W. and B. H. L. (3rd. Ed.) P. 108. 

(6) Qhandika v. Muna» U A. 273 P. *0. 

(7) Ghandika y. Uunat A. 278 P. C. 

G. H. C, — 98. 


(8) Madho v. Binde$sury, 3 Agra. 101. 

(9) Madho v. Btfidessary, 3 Agra 101. 

(10) Brojo Kisore v. Srinnth 9 W. R. 468 ; 
Brojo Mohun v. Qouree, 15 W. B. 70. • 

(11) Brojo Kishore v. Srina-th, 9 W. B. 468. 

(12) Mit II-V-2; Mohan Daev. Krishna Hot, 
6 B. 697 (602). 



946 


THE HIHDU CODE. 


[s. Mt 


2194 . On the assumption that the Mitakshara passage relating to a 
n * » brother’s son (iMncludes also a grandson it was held and 

^ son * it is now settled tliat the brother s son’s son’s place is next 

after the brother’s son. (2, But if the word ** Santan ’ used 
by Yainavalkya and in t^-'e Mitaks^wa be used in a generic sense as including 
three descendants namely, the son, the son’s sons and the son’s son’s son, it 
would follow by parity of reasoning that t'^e V^re'^ g nerations must be let in 
simultaneously with the generic interpretation of the term. This question was 
considered by the Privy Council who quoted Shama Cliaran Sarkar’s solution 
of the difficulty as follows “ The answer is that in law calculation is made 
from the son of the common ancestor which here is the father of both the 
deceased and iiis brother. Consequently the term ‘son’ (of that ancestor) is inclu- 
sive of his great-grandson who is the l)rother’s grandson. ” 1^) 


2195 . This raises the question whether the distinction between the 
whop and the lialf blood should equally apply to brothers’ grandsons. In 
Allahabad it is held that such distinction is applicihle equally to all collaterals. 

But in Bombay it was held to b'‘ limited to the brothers and brother’s sons 
(5) but in the view now settled there appears to b? no reason why it should 
not apply to brother’s grandsons as well. 

2196 . The paternal grandmother comes in next. 
After the brother’s son the Mitakshara summarily 
dismisses the remaining h('irs with the following texts: — 


Mitakshara :-~4. Hero on fiilure of the father's descendants, the heirs are suooessively 
the paternal grandmother, the paternal grandfather, the uncles ani their sons. 

2. On failure of the paternal grandfather’s ine, the paternal great-grandmother, the 
great grandfather his sons and their issue inherit. In this manner mu'it be understood 
the succession of kindred belonging to the same general family and who are Sapindas. (6) 

Msynkh: — (7) In default of brother's sons fcomej the flotraj Sapindas Tgentile 
relsti Tis] Among them fi’st is the p.«ternal gr«ndmother according to the text of Manu (8) 
which 88y.s : “And the n other also being dead the f »tber’s mother shall take ihe heritage" (9) 
And although she is to be entered at the end after th€ brother’s bons, after the manner of 
the entry of intruders who are place! at the end. because she is not menlioned among those 
whose order of [succession] is fixed ending with brother's sons. 

2197 , It has been heldin Bombay that a paternal grandmother in GujerA.t 
inheriting property whether moveable or immoveable from her maiden grand- 
daughter tal^es an absolute interest therein and on her death the property 
goes to her heir and not to the heir of the grand-daughter and that the 
grandmother is entitled to dispose of such property by will, 


(1) Hit lMV-7; II-V 1 The word in the 
original is ‘ f^entaW* which meins the 
“issue” See Buddha Singh v. Lnltu Singh, 
84 A. 668 affirmed O. A. 87 A. 604 (616) P C. 

(2) Buddha Singh v Lnltu Smgh, 34 A. 
668 affirmed 0. A. 87 A. 604 ( 612 ) P C ; 
Kalian v. Bamachandar, 24 A. 128 *. Kureem 
Chand v Odung,Q W.R.168; Oorhya v. Rojoo 
14 W,B. 208; Ohinnaswamy v Kunju, 86 M, 
152 donitiik Swayav. Lakahminarasamma., 

5 M. 291. 

(8) Buddha Singh v. Laltu Singh, 37 A. 


604 (619) P. C. 

(4) Svba V. Sarafrae, 19 A. 215 ; Kesctri v. 
Qanga, 32 A. 541 B , 

(6) Narayrm v. Chintnntun, 6 B. 398 (897) ; 
Viihalraov. Bamrao, 24 B. 817 ; Saguna V, 
Sadasiv, 2d B 710. 

(6) Mit. IX.V-4. 
a) May. lV.vra.l9. 

(8) Manu IX 217. 

(9) Mxt.lM.60 May IV.VIII46 (Maud- 
lik) 81. 

(10) Gandhi v. Jadab, 24 B. 198 (214,218). 
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The paternal grandmother inherits in her own right and not as a widow, 

2198. According to tlie Mayukli the sister has a 
Bomb y ® place l)etween the grandmother and the grandfather 
according to the following text: — 

Mayukh:— In default of her it, e. the paternal grandmotherj comefl the sister, for says 
Maua(2) ‘‘The wealth of the deceased goch to whoever is next among Sapindas and the rest,*' 
And simiJarly Brib ispati : -''‘Where a childless man leaves several clansmen Sakulyas 
(kinsmen) and Bandhvas (relations), whoever A them is the nearest, takes the wealth of the 
deceased " Being begotten in her brother’s family (gotra), she possesses the qualifications of 
a Qotraj The commiin’ty of Gotra does m teed. not exist in the case of a sister. But the 
quality of being a Sagoira is not mentioned here as a condition of the right of taking the 
wealth as heritage. (3) 

The sister is not a Gotraj, since on her marriage she assumes the Gotra 
of her husband. As W 'stropp, J., observed : ‘ Some of the Bombay shastris have 
been so far inlluenced by N ilkantli’s play upon the term "^otra as to style the 
sister ^gotmj as well as S'lptnda. The b ^tter opinion seems howevi'r to me to 
be that which would regard her heirship as dependant either on the special 
mention of her by Brihaspati or Nilicanth or upon thfi Saplndaship” What- 
ever may be the logic ot her right she nas now the establised right to heirship 
after the paternal grandmother in the country subject to the Mayukh. 

2199. According to the Mitakshara the paternal grandfather comes 

immediately aft<'r tlie paternal grandmother. But as 
^rand- already stated the I'^Iayukh postpones him in favour of 
the sister who intervenes between hims df and the paternal 
grandmother. According to the Mayukh a^ain, he takes equally with the half 
brother * ‘because their propinquity is equal.’’ 

2200. Thepateinal uncle takes next, an uncle of the full blood being 

preferred to an uncle of the lialf blood, (*) and the latter 
(14) Paternal uncle cousins. According to the Mayukh the paternal 

uncle shares the inheritance equally '^ith piiiernal great grandfather, and sons 
of the half brother. 

TJie distinction between an uncle ot tlie whole blood and one of the half- 
blood only appli(‘S where the two are relued to the deceased in the same degree. 
That distinction cannot apply wiien tlieie is a differc nee in degrees. Conse- 
quently, after tlv' pit^nnal grandfather tlie order of succession will be as 
follows: paternal uncle of full blood paternal uncle of half blood 

paternal uncle’s son of full blocd, pat *rnal uncle’s son of lialt blood (^2). 

. 2201. On the ground that the “ son” includes also tlie “ grandson” a 

, view now confirmed by the Privy Council (^*^1 a paternal 
(15^ Paternal Uncle 6 unde s son cannot succeed in preference to a bro*.ber s 
grandson. The contrary was held in Madras in a case 


(1) 16 P 2D1. 

(а) Manu lX-187. 

(8) Mayukh IV VIIMT (Maudlik) HI. 

. (A) Laltubhai v Manknvarbhai, a B. 388 

(m) 

(б) Mit II IV.4, 5. 

(6i May. lV-Vll-20. 

(7^ Vithci Bati w. Ham Ban 24 B. 317; 
Sham V Kishtin^ 6 0 L. J, 190. 

(8) Oanga 8a,hai v. Kesori 37 A. 646 (.^66, 
567) P C. 

(9) May, IV-Vlll-aO. 

(10) Kesari v. Oanga, 82 a 641 F, B. J 


Oanga v. Ke&ri 37 A 545 (566) P.C.; Muthu» 
sdfni V. Sumajnbedu, 19 M 408 illO) p 0. 
contra St>ba v Scrajraz 19 A. ‘il5. 

Ul) Kalian v. Bam Qhnndvr, 24 A. 128 ap 
proved in Buiidha-Singh vXaltu Singh* 37 A. 
604 . 621 ) P. 0. 

(12) Surya v. Lakshminarayana ^ 6 M. 2'’1 
overruled lu Buddha Singh v Laltu Singh 87 
A 6u4 (022, G23j B C. approving C/imwasatwi 
V. Kunjn 36 M. 162 

(l!i) Buddha 8%ngh v, Laltu Singh 37 A, 
604 P. 0. • 

(14) Surya v, Lokshminarayana, 6M, 29^. 
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which has been overruled by the Privy Council. A paternal uncle’s son is 
preferable in Bombay to the daughter of a brother ^2) for the obvious reason 
that a Gotraj is always preferable to a bandhu. 

2202. On the ground that the term “Son’* {putrc^ is used in its generic 

P t r 1 u 1 * sense as comprising the grandson the place of the 

Son^son^ paternal uncle’s grandson is the same as the paternal 

^ uncle’s son. (^) In this view the great grandson of the 

grandfather will succeed in preference to the grandson of the great grandfather 
on the ground that the propinquity of Gotras is to be determined by lines of 
descent, that is to say, the inheritance is to go first in the Scmtan or line of 
the paternal grandfather, then in dt fault of any one in that line of the paternal 
great grandfather and so forth ; that is to say the line of the grandfather 
must be first exhausted before the great grandfather and his line come in. 

In this view the three immediate descendants of the grand father succeed in 
preference to the great grandfather and his descendants and consequently the 
great grandson of the grandfather is a preferential heir as against the grand- 
son of the great grandfather. 

2203. The remaining heirs though categorized by the Smritikars are 
seldom liable to be present to take the succession. They are — 

(17) Father’s father's mother. 

(18) Father’s father’s father. 

(19) Fathers father’s brother. 

(20) Father’s father’s brother’s son. 

(21) Father’s father’s brother’s son’s son. 

The above order is supported by the following text : — 

Mitaksbara 5. Oo failure of the paternal grandfather’s line, the paternal grand 
mother, the great grandfather, hia sons and their issue inherit. In this manner must be 
understood the suooession of kindred belonging to the same Gotra and Sapindas. 

2204. The Subodhini carries the enumeration of Gotraj Sapindas a little 
further adding the following ; — 

(1) paternal great grandfather’s mother, 

(2) great grandfather’s father, 

(3) great grandfather’s brothers and their sons, 

(4) paternal great grandfather’s grandmother, 

(5) great grandfather’s grandfather, 

(6) ^great grandfather’s uncles and their sons, 

adding — -“the same analogy holds in the succession of Samanodaks”. 

2208. The Mayukh contends for a different series of heirs after the 
brother s sons v— . 

(1) Paternal grandmother. 

(2) Sister. 

(1) Buddha Sinqh v» Lalta SUuih, 87 A <4) Ranchora v. Kalinga^a 16 B. 716 fol. 

604(622 623) P.C lowod in Budha Singh v Laliu SinghtSiA, 

(2) Manel^i v. Naranji, 12 Bom. L. R. 663 .675) affirmed O. A. 37 A. 604 P. 0 : To 

464 the same effect Kashi Bai v Moreshwar 86 

(3) Buddha Singh LaUu Simht 84 A 663 B. 3B9 ; Chinnasami v. Kimju, 85 M. 162, 

affirmed 0, A. 87 A. 604 P. 0. Kashi Bai (6) Mitll-V-O. 

36 B. 889. (6) II-Vl-6. 
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(3) Paternal grandfather and brothers of half blood. 
f4) Paternal great grandfather. 

(5) Paternal uncle and sons of a brother of half blood. 

It does not pursue the enumeration further, and the principle stated by it> 
nearness of kin does not clearly indicate the rule of continuation of this 
series, (l) 


2206. Under the Hindu law prevailing in the Bombay Presidency the 
grandson of the paternal great grandfather of the propositus is entitled to 
succeed in preference to the paternal aunt(^) on the ground that being a Gotraj» 
he is preferred to a bandhu. So a great grandson of the great grandfather 
conies in before the widow of a son of the great grandfather since she is not 
expressly mentioned or provided for in the text. 

2207. Remote Sapinda heirs. — Grandsons in the fourth and fifth removes 
are Sapindas and heirs to their common ancestors. 1^) The text of the Mit* 
akshara is in such ca,ses decisive, unless it can be shown that its plain langu- 
age has received some qualification or judicial construction. Such are des- 
cendants of the deceased from the fourth to the sixth degree: — 

(22) great grandson. 

(23) great great great grandson. 

(24) great great great great grandson. 

Descendants of father of deceased from fourth to the 6th degree.— 

(25) Brother’s great grandson. 

(26) Brother s great great grandson. 

(27) Brother’s great great great grandson. 

Descendants of grandfather of deceased from fourth to sixth degree, 

(28) Father’s brother’s son’s son’s som 

(29) Father’s brother’s son s son’s son’s son. 

(30) Father’s brother’s son’s son’s son’s son’s son. 

Descendants of great grandfather of deceased from fourth to sixth degree^ 

(31) Father’s father’s brother’s son’s son’s son. 

(32) Father’s father’s brother’s son’s son’s son’s son. 

(33) Father’s father’s brother’s son’s son’s son's son’s son. 

Ancestors of deceased in the fourth degree and their descendants to the third 
degree* 

(34) Father’s father^s father’s mother. 

(35) Father’s father’s father’s father. 

(36) Father’s father’s father’s father’s son. 

(37) Father’s father’s father’s fatherjs son’s son. 

(38) Father’s father’s father’s father’s son's son’s son. 

Ancestors of deceased in fifth degree and their descendants to the third degree* 

(39) Father’s father’s father’s father’s mother. 

(40) Father’s father’s father’s father’s father. 

(1) Colebrooke*8 note to Mit. II-VI 6. 

(2) Oanesh v, Waghu* 27 B 610. 

(8) Bayana v. Dinkar* 6 N. L. R. 89. 

(i) Bam Singh v. Ugur Singh, 18 M. I. A 


878. 

(6) Bam Singh v. Ugur Singh, 18*M. I, A 
378 (899.) 
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( 41 ) Father’s father’s father’s father’s father’s son. 

(42j Father s father’s father’s father’s father’s son’s son. 

(43j Father’s father’s father’s father s father’s son’s son’s son. 

Ancestors of deceased in sixth degree and their descendants to the third 
degree, 

( 44 ) Fathers’s father’s father’s father’s father s mother. 

(45) Father’s father’s father s father’s father s father. 

46) Father’s father’s father’s father’s fatlier’s father’s son, 

( 47 ) Father’s father’s father’s father’s fathers s father’s son’s son. ^ 

(48) Father’s father’s father’s father’s father’s father’s son’s son’s son. 
Descendants from fourth to sixth degree of ancestors in fourth degree, 

( 49 ) Father’s father’s father’s father’s son’s son’s son’s son. 

(50) Father’s father’s father’s father’s son’s son's son’s son’s son. 

(51) Father’s father’s father’s father’s son’s son’s son’s son’s son’s son. 

Descendants from fourth to sixth degree of ancestors in fifth degree, 

(52) Father’s father’s father’s father’s father’s son’s son’.*'^ son’s son. 

(53) Father s father’s father’s father’s father s son’s son’s son’s son’s son. 

( 54 ) Father’s father’s father s father s father s son’s son’s son’s son’s 
son’s son. 

Descendants from fourth to sixth degree of ancestors in sixth degree, 

( 55 ) Father’s father’s father’s father’s father’s father’s son’s son’s son’s 

son. 

(56) Father’s father’s father’s father’s father’s father’s son’s son’s son’s 
son’s son. 

( 57 ) Father’s father’s father’s father’s father’s father’s son’s son’s son’s 
son’s son’s son. 

242. The order of succession amongst Samanodaks is 
Order of SnecesBlon subject to the following rules : 
amoogst Bamtnodaks (j) jhe nearer line excludes the line 

more remote ; and 

(2) A nearer kinsman excludes a remoter kinsman in the 
same line. 

Synopsis. 

( 1 ) Order of succession among Sa- 2212J 

manodaks (2208). (3) E7imneration of Samanodaks 

( 2 ) Who are Samanodaks (2209- (2212t. 

2208 . AnalOjfous Law. — As to the order of succession amongst 
Samanodakas, the Mitakshara says: — (After citing Manu) “ To the nearest 
Sapinda the inheritance next belongs.” Nor is the claim in virtue of 
propinquity restricted to SapindasJ but on the contrary, it appears from this 
very text that the rule of propinquity is effectual, without any exception, in the 
case of Samanodaks as well as other relatives when they appear to have a 
claim to the succession, 

The principle of propinquity then amounts to this. The descendants of 
a nearer ancestor succeed in preference to those of a remoter ancestor, and 


(1) Msnu IKASl, 


(2) Mit. II-III.4. 
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amongst descendants of the same ancestor the nearest excludes the more 
remote. 

2209. Samanodaks. — Failing all Gotraj Sapindas the inheritance falls to 
the Samanodaks, who are all agnates beyond the degree of Sapindas i c., from 
the 7th to the 13tb degree, 147 relations in number. The Mitakshara carries 
them even further so long as the pedigree can be proved. (2) 

fl) The seven descendants of the propositus from the 7th to the 13th 
degree. (—7) 

(2) The seven ascendants of the owner from the 7th to the 13th 
degree. (=7) 

(3) The seven descendants from the 7th to the 13th degree in each of the 
6 collateral lines of the owner. (=6x7=42) 

(4) The 13 descendants in each of the collateral lines of the 7 ascendants 
who are up in the line from the 7th to the 13th degree from the owner (=7x13 
=91) (=147.) 

2210. All Samanodaks inherit in the order 
of propinquity one related in the 7th degree 
excluding one related in the 8th degree and so on. 

In one case the Samanodaks were related as 
shown in the pedigree. 

Tulsi (T) was the widow of G and the 
question was who were her next reversioners, 
whether N. O. K. & S. on the one side or J 
on the other. It was held that N. O. R. (fc S 
were in the 8th degree whereas J was in 
the 12th degree. As such they being nearer 
according to the rule of propinquity than J 
who was a descendant of A the groat great grand- 
father of J, were entitled to succeed in preference 
to J. (*) 

The order of succession amongst Samanodaks is as follows ; 

2211. Failing all gotraja sapindas, the inheritance passes to what are 
.called the samanodakas who are all agnates l)eyond the degree of sapinda. 

‘‘The order of succession’' amongst the samanodaks, appears to be govern- 
ed by two principles, namely 

(1) The descendants of a nearer ancestor succeed in preference to those of 
a remoter ancestor. 

(2) Amongst the descendants of the same ancestor the nearer excludes the 
more remote. 

In the case of samanodaks it is not possible to apply the test of religious 
efficacy. 

(i) Kalhav. Mathura 30 A 510 P. C. : (3) Manu IX-187 : cited In M!t JI-lILfi. 

Bam Baran v. Bajwantt, 3*2 A. (697), (4) Uman Prasad v. Deli Prasad, 2 A. L. 

(9) Hit. II-V'6 ; May. IV III 8 ; To the J. 705. See the table of succeeaion in 

imttji# adeot Hsnu V-00. See Devkm v. Sarv, Inh. 356, 

4mril Bam, 10 B. 878 (880). 
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2212. The following order of succession of samanodaks is given by Sir 
Henry Cunningham in his Digest of Hindu Law. 

(1) Seven generations from the grandson’s grandson’s son’s son exclusive. 

(2) Seven generations from the brother’s son’s son’s son’s son’s son 
exclusive. 

f3) ^Seven generations from the father’s brother’s brother’s son’s son’s 
son’s son s son exclusive. 

^ f4) ^Seven generations from the father’s father's brother’s son’s son’s 
son s son’s son exclusive, 

^ (6) Seven generations from the father’s father’s father’s father’s son’s 
son s son’s son s son’s son execlusive. 

^ (6) ^ Seven generations from the father’s father’s father’s father’s father’s 
son s son s son s son’s son’s son's son. 

(7) Seven generations from the father's father’s father's father’s father’s 
father’s son’s son’s son’s son’s son's son. 

(8) Mother of father’s father’s father’s father’s father s father. 

(9) Father’s father’s father’s father’s father's father's father. 

(10) His male descendants up to thirteen generations. 

(11) Mother of father’s father’s father’s father s father’s father’s father. 

(12) Father’s father’s father’s father’s father’s father’s father’s father. 

(13) His male decendants up to thirteen generations. Similarly up tq 
thirteenth grandfather exclusive. 

Order of saccession 243. The order of succession among 

amongst Bandhus. Bandhus is subject to the following rules : — 

(1) The deceased owner and the bandhii claiming the 
heritable right must be Sapindas of each other either through 
themselves or through their mother and father. 

(2) Of Bandhus of the same class where both are expressly 
mentioned in the Mitakshara the order of preference is accord-^ 
ing to the order in which they are mentioned therein. 

(3) Of Bandhus of different classes Atma Bandhus succeed 
first, secondly Pilri Bandhus and lastly Matri Bandhus. 

(4) Bandhus in a nearer line exclude the line more remote 
and a nearer Bandhu excludes a remoter Bandhu in the same 
line. 

Explanation to dames (2) and (3). 

Bandhus are said to belong to the same class when they 
are all Atma Bandhus^ Pitri Bandhus or Matri Bandhus. 

, Synopsis. 

fl) Who are the Bandhus (2214). (3) Division of Bandhus into three 

(2) Texts on the subject (2213). classes (2316). 
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(4) Ground for preference (2216). 

(5) Order of enumeration in the 

texts (2216-2217). 

(6) Subdivision of Bandhus (221 P). 

(7) Intervention of two or more 

females (2219). 

(8) Nearer excludes the more remote 

( 2220 ). 

(9) Classified order of heritable 


Bandhus (2221). 

(10) Atma Bandhus (2223). 

(11) Sisters son (2224). 

(12) Daughters daughters son 

(2225). 

^13) Mothers sisters son (2226). 

^14) Pitri Bandhu (2227). 

(15) Matri Bandhus (2228). 


2218. Analogous Lav« — The following texts support the section : — 

mtaklliava On failure of gotraj the bandhus are heirs. Bandhus are of three kinds (i) 
those related to the person hiniself. to hia father or to bis mother as is declared by the foll- 
owing text *‘The sons of his own father’s sister, the sons of his own mother’s sister and the 
sons^of bib own maternal uncle, must be considered as his own cognate kindred The sons 
of hie father’s paternal aunt, the sons of his father’s maternal aunt and the pons of his 
father’s maternal uncle, must be deemed his father’s cognate kindred. The sons of his 
mother’s paternal aunt, the sons of his mother s maternal aunt, and the sons of his mother’s 
maternal uncles must be reckoned his mother’s cognate kindred.” 

2. Here by re^^sou of near affinity, the Alma Bandhus are bis successors in the first 
instance ; on failure of them his Pitri Bandhus or if there be none, his Mairi Bandhtis, This 
mnst be understood to be in the order of sucoe^sion here intended. (1) 


Two questions arise in a case of Bandliu succession First, Is the claim- 
ant a Bandhu? and secondly if so, is he the nearest Bandhu. These two 
questions are not solved by any text i:i the Mitakshara, which contains a 
meagre reference to them. 

2214. Bandhus. — With the exxeption of the daughter’s son who succeeds 
by virtue of a special text all other Bandhus take the last place in the order 
of succession, which as already remarked, first falls on the Gotraj’s Sapindas, 
then on the Samanodaks and lastly on Bandhus w^ho cannot inherit so long as 
there is a Sapinda or Samanodak in existence, (a) As such the Samanodak 
however) remote even in the l3th degree, will succeed in preference to the de- 
ceased’s sister’s son who is a bandhu. (4) 

The term Bandliu’’ has already been defined. A Bandhu is a cognate 
Sapinda, that is to say, one related tlirougli a female They are, therefore, 
called Bhinna Gotra Sapindas. A person is a Bandhu if he can show that he 
is related to the deceased througli a female and that he is his Sapinda. 
There must be at least one female between the propositus and the Bandhu and 
in the case of Bandhus ex parte 2 ><^terna there cannot be more than two 
females between them, i®) 


2215. The text divides Bandhus into three classes. 

(1) Atma Bandhus. — comprising 

(1) Father’s sister’s son. 

(2) Mother’s sister’s son. 

(3) Mother’s brother’s son. 


(1) Mlt. II VM. 2. 

(2) Hit. IMI 6 ; May IV-VIII-IS. Viv. 
Ohint. (Tagores 29i Srikriahua XI II>28. 

(81 Mit v. Court of Wards 

38 W; B. 409 P.C Bam Singh v, XJgur Singh 
18 M. I, A. 878 ; Narain v. Ghand% Din 9 A. 

G.H. C.~99 


467 ; Dindayi v. Bhaian Lall 11 W. R.800. 

(4) Bani v. Khagendra, 31 C. 871 (882) P 
C. (Mithila case); Kalika Prosed v. Jiathura 
Prasad, 80 A. 610 P. 0.; Dig Doji v. Bhaim 
llW. R.800. 

(6) Barv. Inh. 689. 
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(2) Pitpi Bandhus.— comprising 

Fatlier’s father’s sister’s son. 

Father’s mother’s sister’s son. 

( 3 ) Father’s mother’s brother’s son. 

(3) Matri Bandhus. — comprising 

(1) Mother’s father’s sister’s son. 

(2) Mother s mother’s sister’s son. 

(3) Mother’s mother’s brother’s son. 

In addition to the textual Bandlms— other relations are classed as Ban- 
dhus. Thus in Fmmbay the daughters of descendants and collaterals within 
seven degrees are bandhus d) who conic in after tlie Bandhus ex-prossly named 
in the Mitakshara. (‘‘^1 Sitch is the son’s daughter (8) daughter’s daughter (*) or 
a brother’s or a sister’s daughter, 

In Madras the son’s daughter C?) daugliter’s daughter (8) brother’s daughter 
(9) father s sister (1°) are bandhus. But a sister’s daughter is not a bandhu in 
Madras as she is in Bombay, \’arious reasons have been given in Bombay 
and Madras for letting in these relations. But the fact is that the woman’s 
right had not developed when the Mitakshara was written and its subsequent 
acceptance by the courts as the last word in Hindu law has sterotyped the 
inequity which, however, justified in a patriarchal age, is wholly unsuitable to 
modern times. 


But though the Bombay and the Madras courts have succeeded in letting 
in the female relations named, the courts in the other Mitakshara country 
strictly follow the text of the Mitakshara admitting none but those expressly 
mentioned therein as heirs. ^s such even a sister is excluded because she 
is not expressly named. '^8) 


2216. Ground fop Prtferenoe.— The first clause reljites to affinity, this 
Cl. (2). propinquity. Having once established the Sapinda 

, . o . ’^®‘^tionship as therein provided we have next to select 

out the nearest Sapinda, that is to say, the heir, between whom and the decea- 
sed there must be closest community of blood. Now how is this to be 
determined ? The following text offers a solution : — 


Mitakshara Here by reason of near affinity the Bandhus of the deceased himself are 
his successors in the first instance ; on failure of thorn his father's Bandhus ; or, if there be 


(1) W. & B. H. L. 137, 490, 498. 

(9) Ib. 491 

(8) Veftolal V. Parjaram, 20 B, 173. 

(4) Lallubhai v. Mankuvarbai, 2 B. 388 
(446) Tuljaram v. Maihuradas, 6 B. 662 
(672) ; Madlvov Bam v. Dave, 21 B 789. 

(6) Nallanna v. Ponnal, 14 M. 149. 

(6 Krishnayya v Pichamma, 11 M. 287 ; 
Ramappa v. Arumugath, 17 M. 182. 

(7) Nallanna <r. Ponnal 14 M. 149. 

( 8 ) 

(8) Ramappa y.ArumugatU, 11 K 1^2, 

(9) fenkata Snbramaniam, v. Thayaram^ 
mol, 21 M. 263; Kutti v. Radakristna, 8 M.H. 
C. K, 88; Ramappa v Arumugath, 17 M. 182 


(10) NarnHmma v, Mmgammal. 18 M. 10 
Chmwmmal v. VenkaUieMln, 15 M. 491 • 
^enkalaiubramaniam v. Thaparammah, 91 


(11) ^ndrammal v. Bmtgasami, 18 M. 198, 
(1-) Bam Dyal v. Magnet, 1 W R. 227 
Treetechun v. Baj Kiihan, 6 W. R. 914: 
Mothooranaih v. Bus, iff, -ii. W R, 856’ JuUeu 
hLI, ** ’28 ; BcOaji v. Maina. 

!bT' “• 

(1^) JagiU Narainx. Shea Da$, 6 A 811 j 
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none, his mother's Bandhus. « This must be understood to be the order of succession here 
intended. 

So far as this text goes it is conclusive. But the question still remains 
whether this order of precedence was limited only to the Bandhus named in 
the Mitakshara or applies equally to others not therein named. That it must 
apply to all is clear from the fact that it is now settled that the Mitakshara 
list is merely illustrative and not exhaustive from which it follows, and it has 
been so held that the same rule as to propinquity should be applied in testing 
the claim of all Bandhus. At one. time considerations of religious efficacy 
were held to determine the preference 1*^) but lliis is not the real test and as 
stated in the Vimitrodaya, “nearness of propinquity is alone the criterion 
of succession. ’ (^) 

2217. It was also at one time suggested that the enumerated bandhus in 
the Mitakshara or by Satatap must be given preference over others ; but this 
view too has been negatived by the courts in which the contest lay between the 
sister s son and the maternal uncle(‘h against the mother’s sister’s son. “But 
the introducion of the maternal uncle and the sister’s son into a list of Bandhus 
so as to effect a breacli in the order of persons named is no reason for 
repudiating the notion of order amongst the persons inter sc who have been 
named, 

2218. Even amongst Bandhus a ground for preference inter sc is said to 

be found into the two sub di visions into which they are 
Sub-Division of grouped, viz flj those related through the daughters of the 

Atma Bandhus. family, and (2) those, related through the mother of the de- 

ceased, Of these the former are said to exclude the latter 
and among them preh rence is given to the descendants of the deceased. But 
this further classification is deprecated and the better course held to be to 
prefer one who is nearer in degree to the common ancestor, i-h 

2219. Another ground of preference equally unsupported by the texts is 

founded upon the fact “the general preference exhibited 
When two females by the Mitaksliara for the male over the female line . . 
intervene, may legitimately be extended so as to prefer, all other 

considerations being equal, that claimant between whom 
and the stem there intervenes only one female link, is preferable to that 
claimant who is separated from the step by two such links.” But this view 
has been dissented fiom elsewhere. ^^1) 

It may then be slated that apart from these diveigences the rule stated in 
the clause remains and is all that has recei\ eel the consensus of approval. 


(1) II-Vl-2 ; Sagum v. tSedashiv, 26 B. 710 
(716). 

(2) Muthusami v. 8'ma7nbedu, 19 M. 105 
(410/ P.O., Appandai v. Bagubaii, US M. 489 
(448) 

tS) Bam Sifigh v. Ugar Sing} . 18 M. J . A. 
878 (892) . Suba S ngh v Satajroa, 19 A. 215 
(228, 4'24. 2 6. 281) ; Muttusami v. Mutluku, 
mata^ 16 M. 23 (30) : Balusami v. Narayma- 
20 M 842 1348) 

(4) Virm trodaya p. 1^4 oiiied and followed 
Appandai v. Bagubalh 88 M 489 (446). 

(6) Qun^sh V. Nil K( 22 W. K. 264. 

(6) MofiandaB v. Krishnahai, 5 B. 597. 

(7) Appandai v. Baqubali, 38 M. 489 (445, 


446). 

<s) Uma Shankar v. Nageswari, (1919) Pat 
162 (173. F, B. 

(9) Adit -^arayan v. Mohabir 1 Pat L. J. 
324; Uma Shankar v. Nageswari (1919) } at. 
lo2 U'^8) F. ti.; EameJmran v. Bahim Baksh, 
88 A. 416 (425) ; MadJio v. Janki, 12 N. L. R. 
148. 

(10) Tirumalachariar v Andal 30 M 406 
Appandai v. Bagubdi, 38 M 489 

(445). • 

(11) Eamacharan v. Bah^m Baksh, 38 A. 416 
(424) ; Uma Shankar v. Nageswari, (1919) 
Pat. 168 (192) F.b.; Bamcharan v. Bahim 
Baksh, 88 A. 416 (421). 
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2220* Nearer excludes the more remote.— This clause merely repeats 
the often quoted general rule of inheritance propounded 
Oh (3). by Manu and repeated by all commentators, viz, ‘‘To 

the nearest Sapindathe inheritance next belongs,*. U) The 
question is how is the nearness of the Sapinda to the deceased to be deter- 
mined. A large number of rules have been suggested (i) that nearness should 
be determined by religious efficacy that it should be determined by nearness 
in degree. As previously remarked the second test has now received the sanc- 
tion of the Privy Council and must be the sole test. Now nearness in degree 
may arise (i) from the fact that he is so mentioned in the texts or (ii) because of 
his proximity to the common ancestor. The last clause deals with the textual 
proximity and the rules arising therefrom. This clause deals with natural 
proximity. But in some cases this proximity must, it is said, follow the 
analogy of the former. (2) Reasons have already been given why this view 
cannot be accepted. 

2221. There then remains the solo test, viz,, nearness of the line of the 
heir to the deceased in the case of Bandhus other than those enumerated in the 
Mitakshara who succeed in the order in which they are named. But here 
again Bandhus connected through the father are preferred to those connected 
through the mother. Other Bandhus obtain no fictitious priority by any 
analogy drawn therefrom but follow the rule of propinquity which places them 
in the following order ; — 

Classified order of heritable Bandhus : — 

(1) The son’s daughter’s son.^ 

(2j The son’s son s daughter’s son. 

(3) Sister’s son which includes a step sister’s son. (^) 

(4) Brother’s daughter’s son, (~) 

(5) Brother’s son’s daughter’s son. 

(6) Father’s father’s daughter’s son. 

(7) Father’s father’s sun’s daughter s son. 

(8) Father’s father’s son’s son’s daughter’s son. 

2222. Here certain writers place the great grand father’s daughter’s son t®) 
as an Atma Bandhu but the Mitakshara describes him as a Pitri Bandhu (9) 
and he is so held. It follows that the great grand father’s son’s daughter’s 
son, the great grand father’s son’s son’s daughter’s son, the great great grand 
father’s daughter’s son, and his son’s daughter’s son, and son’s son’s daughter s 
son cannot be classed as Atma Bandhus though they have been so classed 
by them. 


(1) ManaIX.187, 

(3) Thirumalacharior v. Andal, 80 M. 406 
(407 1 ; Krishnaswatni v. BaguboXy 88 M. 
489 (446 o^ntra Bomcharan v. Hah^m Bnksh, 
88 A. 4u> (43l) : Uma Shnnkar v Nageshvmr 

Pat. 162 vl 2 F B. ; Porat v. Mehta, 
19 B. 631 (684) ; Umnid Bahadur v. Udou 
ehand, 6 C 119 ; Vmkatngm v. Chandra, 23 
M. 128 ; Krishna v. Venkntnraviat 29 M. 116, 

(u) Multuaami v. Mutiukumaraswomi. 16 
M. 2d'^ffir]ndd O A. Muthusaini v. Simam- 
bedu, 19 M 406 P.O. 

( 4 ) Sagum v. Sadashiv, 26 B 7l0 (716). 

(6) Amrita y- Lakki Narayan, 10 W. E. 


76 F. B ; Chelika^d v. Vencata, 6 M. H 0, K- 
278 ; Srinivasa v. Bangasami, 2 M. 804 ; 
Lokshmanammal v. Twuvcugada, 6 M 241 j 
Noroini v. ^hondi Dm, 9 A. 467 ; Baghunath 
V. Munnan 20 A 191, 

<6) Subharaya v. Kylasa, 16 U, B O ; Marl 
V. Chiummtttid 8 M. 126. 


/) voorga v. Ja^^aki Pershad, 18 W. B.18B 

(8) Bbattaoh.irya 8 H, I. (2nd Ed) 460; 
Sarv. Iiih.718. 

(9) Mu. II VX-1. 

(10) Muthustvami y. Siwambedu 16 M. 98 
affirmed O. A. 19 M. defi P, 0.; KrUknaT, 
Venkata Bama 29 M. 116. 
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(9) Daughter’s son’s son. 

(10) Son’s daughter’s son’s son. Son’s son’s daughter’s son’s son. (2) 

(11) Father’s daughter’s son’s son (») 

(12J Brother’s daughter’s son’s son. 

(13) Father’s father’s daughter’s son’s son. 

(14) Father s father s son’s (laughter s son’s son. 


2228 Atma Bandhns. — The Milakshara defines the term “ Atma 
Bandhu” as comprising the sons of a man’s own father’s sister, the sons of 
his own mother’s sister and the sons of his own maternal uncle or in short, the 
sons of his father’s sister or those of the sister or brother of the mother. These 
are held to be merely illustrative of the kind of relations intended. Even as 
illustrations, they are not those of the nearest of kin and the courts have 
supplemented that list by declaring many more relations as included in this 
class. They are mentioned below : 


(l) Sons of the daughters of the family • 

(1) Son's daughter’s SOD. 

(9) Son’s son’s daughter's son. 

(8) Son’s daughter. 

A son’s daughter is entitled to inherit her grandfather’s estate as a 
bandhu though she cannot inherit in preference to the father’s sister’s son 
because he is a bandhu expressly mentioned in the Mitakshara. (^) 


2224. 

(2) Sister’s son. 


The sister’s son has had a strenuous struggle to get admitted into 
the table of heirs. At first he was ruled out as no heir 
at all, since he was not enumerated in the list of heri- 
able bandhus in the Mitakshara which was taken to^be exhaustive and this 
view was even concurred in by the Privy Council (') but his claim was too 
strong to be ignored and it was first conceded almost simultaneously by a 
Full Bench decision of the Calcutta High Court and by the Privy Council 
in 1868 (1®) and since then in several cases.^^^) In Madras a sister’s son’s 
right to succeed is held superior to that of a sister.(l2) is ^ nearer heir than 
the father’s uncle’s daughter’s son as also the sister’s daughter’s son. 

The sister’s son includes a step sister’s son. A sister’s son’s son’s son is 


(1) Sheobarat v. Bhagwati 17 A. 523, Krish- 
Htiyya v. Pic/j'Jwwa H RJ, ‘237 , Tirumala 
ehariar v. Andal 80 M, 

(2) Sarv. Inh> 714. 

(8) Balusamiv. Narayanan 20 M. 342. 

(4) NcUlana v. Pofinal, 14 M. 149 ; contra 
Koomud V. 8$etahantht W. R. (F. B.i 75 ; 
Viihal V. Oanpth Bao, 10 0. JP L. R. 66. 

(5) Nmhi V. Qauri, 28 A. I"?. 

(6) hhari v Kilaso^ 1 W . R. 74 ; (Jirdhari 
Zicd V. Sicrsioury of Stcde^ 4 W* B. 18; Ueo v. 
Kuppu, 1 M. H O R 85 

(7) Thfikooram v. Mohun Lall, 11 M. I. A. 
886 ; Kurun Shigh v Fyeoli, 14 M I. A. 178. 

(8) The Calcutta Full Bench decided on the 
12tfa September 1869 and the Privy Council 
on the 17th July 1868. 

(9) Omni ?. Luchee Narain^ 10 W. R. 76 
(86) F* B. 

(10) Qif^harilal v. Governmmt 10 W. R, 31 


P. (j. 

(11) (1871) Chelikam v. Roja SurBtMtii 6 M. 
H C. R. 278 ; Srinivasa v. Eangasami 2 M. 
804 (806) ; Lakshmanavintal v. Tiruvengada 6 
M. 241; Umaid Bahadur v. TJdoi Chand 6 C. 
119 F B ; Naraini v. Chondi 9 A. 467; Raghu^ 
nathy Munnan, 20 A. 191; Bam Baran v. 
Kamla 7 A L. J 802 ; 6 I. 0. 698 ; Uma 
Shankar v. Nageswari (1919) Pat 162 F. B.; 
Gotrmvkh v. Ooomanee, (1866) P. R. 80 ; 
Mohu^iee v Mohunna, (1866) P B 85 

( 1 2) Lakshmanammal v. Tiruvengadat 5 M. 
241 

(13) Kharagai v. Debt, 9 I. C. 889. 

(14) Uma Shankar v. Nageawari, (1919) Pat. 

162 F B. ^ 

(15) Mari v. Chinmmmal, 8M. l26; explain- 
ed in Suhbaraya v Kylasa, 15 M. 800 (801, 
302) ; Muthueawmy v. Muttukumara^ 16 M. 
28; Sreenarain v. Bhya Jha, 2 B. S. R. 29. 
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no bandhu because he and the propositus are not mutually related as Sapin- 
das, as the propositus is not connected with him either through his maternal 
grandfather’s line or his father’s maternal grandfather’s line or his mother’s 
maternal grandfather’s line. 


2225. According to the view of the Madras High Court a bandhu with 
f » female in the line is preferred to a bandhu with two 

ID*** females in the line. TJiis view has been dissented from 
® ’ in Allahabad and Patna. But if the Madras view be 

sound the daughter’s son’s son will take precedence over the daughter’s daugh- 
ter’s son. In any view the daughter’s son’s son has precedence since he claims 
through the father while the daughter’s daughter’s son claims through the 
mother. 


(16) Son’s daughter’s son. 

(17) Father’s daughter’s daughters son 

(18) Father’s son’s daughter’s daughter’s son. 

(19) Grandfather’s daughter’s daughter’s son hj) 

(20) Grandfather’s son's daughter's daughter’s son. 


According to Dr. Bhattacharya and Professor Sarvadhikari the following 
relations should come in next : — 


(1) Great grandfather’s daughter’s daughter’s son. 

(2) Great grandfather’s son’s daughter’s daughter’s son. 

(3) Great great grandfather s daughter's daughter’s daughter’s son. 

(4) Great great grandfather’s son’s daughter’s daughter’s son. 

But in view of the preference given to a maternal uncle of half blood over 
a paternal aunt they cannot be classed amongst Atma Bandhus. 

2226. Atma Bandhu Ex-parte Materna These are all sons of 
daughter’s sons. 

39. Mother’s sister’s son’s son (^) The Palna High Court have in two 
cases given preference to a Mafri Bandhu over a pitri bandhu because he was 
nearer in degree counting from the common ancestors in their respective lines# 
and also on the ground of religious merit, holding that when there is a 
contest between Bandhus other than the 9 Bandhus or between one of th^ 
former and one of the latter, tlie principle ot numerical propinquity alone will 
determine the heritable right supplemented in case of doubt by the rule of 
religious efficacy and such other rules derived from the succession of agnates 
as may be appropriate. (^) In this view it has postponed the mother s sister’s 
son’s son to the maternal grandfather’s daughter’s son as being one degree 
nearer to the common ancestor though he is described as a matri bandhu in the 


(1) Lotoji V Mdhabai, 2 Bom L, R H42. 

(1) AJudhia v. Bnmsumer, 31 A. 454;- 
Bamphal v Pcmmatt^ 32 A. 640. 

(2) Tirumalachariar V . AuduL 30 M. 604; 
Appandaiy. Baguhali, 33 M. 439 (4i5). 

(8) Ramcha/n v. Rahim Bux, 38 A. 416. 

(4) Uma Shankar v. Nagesmri, (1919) 
Pat. 16^^‘173). 

(5) UmcAd Bahadur v* Udiachand^ 6 0. 119 
B 

‘(6) Parot V. UeUa, 19 B. 631 (684) follow 


ing Umaici Bahadur v Vdoichandy 6 0. 119 
P, B : Venkrtngiri y. ChandrUy 28 M. 123; 
Krishna v Venkataramay 2;^ M 115 

(7) Muitusnmi v Muttuhumara, 16 M, 2$ 
af&rmed O.A ; Muthuswam y. 8imamb$dUy 19 
M 406 P.O. 

(8) VijH V Prabhalakshmif 9 Bom. L. R. 
1129; rjhnman Lai v. Uaneshy 28 B. 163. 

(91 Umashankar v. Nageswari. [19191 Pat, 
162(m)P. B. 
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Mitakshara and the former is an Atma Bajidhii. These decisions proceed 
upon the view that ouside the specially named nine bandhus there is no 
justification for following the same gradation. 

It was so decided by the majority of three judges of a Full Bench, the 
minority of two however being in favour of the tripartite distinction as appli- 
cable to all bandhus, whether out of the nine enumerated in the Mitakshara or 
those not so named. 

W. Mother s brother s daughter s son’s son 

Dr. Rhattacharya and Professor Sarvadhikari here place : — 

(1) Maternal great grandfather’s daughter’s son son. 

(2) Maternal great grandfather’s son’s daughter’s son’s sons. 

(3) Maternal great great grandfather’s son’s daughter’s son’s sons. 

(4j Maternal great great grandfather s son’s daughter’s son’s- sons. 

But as the maternal great grandfather’s daughter’s son is mentioned in 
the Mitakshara as Mafri Bandhu it follows that his son and those following 
his son are not Aiwa bandhus. 

(41) Mother’s sister’s daughter’s son. 

(42) Mother’s brother’s daughter’s daughter’s son. 

These last two are Aiwa Bandhus exparte materna to whom the deceased 
was Matri Baudhu. They are sons of daughter’s sons. 

Here the two learned autliors above named place 

(1) the maternal great grandfather’s daughter’s daughter’s son. 

(2) the maternal grandfather's son’s daughter’s daughter’s son. 

(3) the maternal great great grandfather’s daughter’s daughter’s son. 

(4) tlie maternal great grandfather’s son’s daughter’s daughter’s son. 

but for the reason last noted they are not Atma Bandhus. 

2227. Pitri Bandhus,- Next in the order of propinquity stand the Pitri 
bandhus, who are as follows.* — 

(43.) Great grandfather’s daughter’s son 

(44.) Great grandfather’s son s daughter’s son 

(45.) Great grandfather’s son’s son’s daughter’s son. 

(46.) Great great grandfather’s daughter’s son. 

(47.) Gre^at great grandfather’s son’s daughter’s son. 

(48.) Great great grandfather’s son’s son’s daughter’s son. 

(49.) Great grandfather’s daughter’s son’s son. 

(50.) Great grandfather’s son’s daughter’s son’s son. 


(II Adit Narayan v, UahaUr, [1917] Pat- 
12 ; followed Uma Shankar v Nageswari,, 
(191V) Pet 162 (178, 174 P. B. 

(2) IJma Shankar v Nageswari, [1^19] Pat. 
169 f. B. 

(8) H. L. ^2na Ed) 460. 

(4) Sar?. Inb. 716. 

(5) 

(6) KisWh V. Javallaht 3 M. H. C. E. 846 


(361 362). 

(7 Manikchand v. Jagat Setiani, 17 C. 
618 (Jaio case' followieg Uma Shankar v 
Kali KmuU 6 C. 266 afBrired O A. 10 G 282 
P. 0. Padmakumari v. C cmrt of Wards, 8 0. 
802 P. C. 

(8) Sethurama v, Pmnammal 12 M. 165 
following BatnasubLa v. Ponnappa 5 M. 6!) ; 
Chamanlal v. JOoshi 28 B. 468 
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^51) Great ^reat grandfathers daughter’s son’s son. 

(52) Great great grandfather’s son’s daughter’s son’s son. 

(53) Great grandfather’s daughter’s daughter’s son. 

(54) Great grandfather’s son s daughter’s daughter’s son. 

(55) Great great grandfather’s daughter s daughter’s son. 

(66) Great great grandfather’s son’s daughter’s daughter's son. 


Here follow the Pitri Bandhus to whom the deceased was AtmaBandhu 
ex-parte paterna 

(57) Father’s maternal grandfather’s .son 

(58) Do, grandson 

(59) Do. great grandson 

(60) The father’s maternal grandfather’s son 

(61) Do. grandson 

(62) Do. great grandson 

(63) The father’s maternal great great grandfather’s son. 

(64) Do. grandson. 

(65) Do. great grandson. 

(66) The father’s maternal grandfather’s daughter’s son. 

(67) Do. son s daughter’s son. 

(68) Do. son’s son s daughter’s son. 

(69) The fatiier’s maternal great grandfather's son. 

(70) Do, son’s daughter’s son* 

(71) Do, son s son’s daughter’s son • 

(72) The fatiier’s maternal great grandfather’s daughter’s son. 

(73) Do. son’s daughter’s son. 

(74) Do. son’s son’s daughter’s son. 

(75) Father’s mother’s father’s great grandson. 

(76) Father’s mother’s father’s father’s great grandson. 

(77) Father’s mother’s grandfather’s great grandson. 

(Here follow the Pitri bandhus to whom the deceased was Pitri bandhu.) 

(78) The father’s maternal grandfather’s daughter’s grandson. 

(79) ^ Do. son s daughter’s grandson. 

(80) The father’s maternal grandfather’s daughter’s grandson. 

(81) Do. son’s daughter’s grandson. 

(Here follow the Pitri bandhus to whom the deceased was Matri Bandhu) 

(82) The father’s maternal grandfather’s daughter’s daughter’s son. * 

(83) ^ Do. son’s daughter’s daughter’s son. 

(84) The father’s maternal great grandfather’s daughter’s daughter’s son. 

<85) Do. son’s daughter’s daughter’s son. 


(1) GirdharUal y.’Onvernment 12 M. I. A. 448, 
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2228. Matri Bandhus . — Next follow Matri Bandhiis but this is not 
acceded to by the Patna High Court who regard propinquity and religious 
benefit the sole lest. It) 

(86/ The maternal great great grandfather’s daughter’s son. 

(.87) Do. son's daughter’s son. 

(88) Do. son’s son’s daughter’s son. 

(89) The maternal great grand father s daughter’s son. 

(90) Do. son’s daugliter's sons. 

(91) Do. son’s son’s daughter’s son. 

(92) The maternal great grandfather's daughter’s son’s son. 

(93) Do. son’s daughter’s son’s son. 

(94) The maternal great great grandfather’s daughter’s son’s son. 

(95) Do. son’s daughter’s son’s son. 

(96) The maternal great grand father’s daughter’s daughter’s son. 

(97) Do. son’s daughter’s daughter’s son. 

(98) The maternal great great grandfather’s daughter’s daughter’s son, 

(99) Do. son’s daughters daughter’s son. 

(Here follow the Matri Tiandhus to whom the deceased was PUri Bandhu 
fx^parte Patcma) 

(100) The mother’s maternal grandfather. 

(101) Do. his son. 

(102) Do. his grand son (‘*^1 

(103) Do. his great grandson. 

(104) The mother s maternal great grandfather, 

(105) Do. his son. 

(106) Do. his grandson. 

(107) Do. his great grandson. 

Here Dr. Bhattacharya places iiis great grand fatlier, (•') but accord- 
ing to Mr. Sarvadhikari he should come after the daughter’s son of the 
mother’s maternal great grandfather (*^). 

(Here follow the Matri Bandhus to whom the deceased was Af>na Bandhu 
ex-parte matcnia.) 

(108) The mother s maternal grandfather s daughter’s son. 

Here, according to Mr. Sarvadhikari there should come 
(1) his great great grandson. 

and (2) his great grandfather. 

(109) The mother’s maternal grandfather’s son’s daughter’s son. 

(110) Do. son s daughter s grandson. 

(X) Adit Narain v. Malutbir, (isn) Pat. 13 Miller, C J.. and Manuk, J. diss$niunte .) 
toUowed. Pma Shmkar v. Nacieswari, (1919) (3) MU. ILVI-l • 

Pat. 163 (178, 174) F. B. (Pet Mulliok, Jwjla (51) H. L. (2Dd Ed.) m, 

Praaad and Thornhill, JJ. cnnira Dawaon (4) Tub, 717. 

G. H. C.— 100 
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(111) The mother’s maternal {{reat grandfather’s daughters son. 

(112) Do. the son’s daughter’s son. 

(113) Do. grandson’s daughter’s son. 

(114) The mother s maternal grandfather’s great gr'^at grandson. 

(Then follow the Matri Bandhus to whom the deceased was Pitri Bandhu.) 

(115) The mother's maternal great grandfather’s Do 

(116) The mother s maternal great grandfatlier’s daughter’s son. 

(117) Do. son’s daughter’s son. 

(113) The mother's maternal great grandfather’s daughter’s grandson. 

(119) Do. son’s daughter’s grandson. 

(Then follow the Matri Bandhus to whom the deceased was Matri 

Bandhus.) 

(120) The mother’s maternal grandfather’s daughter’s daughter’s son. 

(121) Do. son's daughter’s daughter’s son. 

(122) The motlier's maternal great grandfather’s daughter’s daughter’s 

son. 

(123) Do. son's daughter’s daughter’s son. 

The relative position of all these relations may be more conveniently 

studied in the chart here appended. 

24-4- In Bombay, Berar and Sindh subject to the 
Special Female heirs Mayukh, the vvives of Gotraj Sapindas are them- 
In Bombay. selves treated as such and take their husband^s 

places in the line of heirs subject to the two following rules. — 

(1) They come in only after all the Gotraj Sapindas in 
the line to which their husbands belonged are exhausted. 

(2) A widow of a gotraj sapinda cannot inherit until after 
the sister. 

(3) As such, the following other females are recognized 
as heirs. — 

0) Sister, whether of the whole or half blood. 

(5) Widows of predeceased Sapindas and Samanodaks. 

(6) Son’s widow. 

(7) Step-mother. 
f8) Father’s widow. 

(9) Brother's widow. 

(10) Brother’s son’s widow. 

(11) Paternal uncle’s widow and the widows of the pater- 
nal first cousins. 

(12) Daughter’s descendants and collaterals within 5 
degrees. 

(a) The son’s daughter. 

\b) The daughter’s daughter. 

(c) Brother’s daughter. 

(d) Sister’s daughter. 


U) Dr. Bbattaohasyft would place him after No. 107 . 
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such as who all inherit after the nine bandhtis expressly enume- 
rated in the Mitakshara. 

(13) Father’s sister who comes in after all the Gotraj Sapin. 
das but before the Bandhus. 


Synopsis. 


^1) Special female heirs in Bombay 
(2229) 

(2) Sht&r (2231). 

(3) Half sister (2232). 

(4) Father s half-sister (2233), 

(5) Widows of predeceased sapin- 

das (2230). 


(6) Sons' widow (2234). 

(7) Step-mother (2235). 

(8) Brother s loidow {2236) • 

(9) brother s sons loidoiv (2237). 

(10) Paternal uncle's widow (2238). 

(11) Daughters of descendants (2239J. 


2229, Analogous Law. — The special female heirs in Bombay arc the 
Cl (1) outcome of usage which has outgrown the law and the 

mode in which their rights have become recognized is set out in the cases 
which will now be examined. 

In Bombay the wives of Gotraj Sapindas are themselves classed as 
such. But, as already remarked it is so by general acceptance and custom and 
is based upon no special text. As West, J., said : “ The recognition of 
the widows of Gotraj Sapindas as themselves Gotraj Sapindas, however^ 
slender the basis on which it originally rested so far as collaterals are 
concerned, has become a part of the customary law wherever the doctrines of 
the Mitakshara prevail, and the Courts must give effect to it accordingly. 
Whether indeed, the widow of a collateral should take before the son or grand- 
son of the same man, may admit of question. The mother of the propositus 
takes before her son or grand son, and a like precedence is assigned to his 
grandmother and great grand mother ; but the brother’s wives on the other 
hand are not mentioned between brothers and their sons in Yajnavalkya’s 
text, nor has Vijnaneshwar found a special place for them or for a descendant 
widow as he has for the daughter’s son. Although, therefore, a woman, 
becoming a member of her husband s family, takes the benefit of a rule 
resembling that of the Roman law, yet as in that law the widow’s right of 

inheritance was limited, and of late introduction Thus if the foundation of 

the rights of widows of Gotrajs under the Mitakshara is slender, under the 
Mayukh it may be almost shadowy. No widow of a collateral is expr-^ssly 
provided for ; the only wife of an ascendant expressly admitted, is one for 
whom there is a special text.” In another case Telang, J., said : “When it 
is remembered that the widows of collaterals among the Gotrajs are not 
specially mentioned» even in these works like the Mitaksliara, where collateral 
males like uncle’s son etc are expressly named, it seems to be the fair 
interpretation to hold that a female Gotraj Saplnda in any one line cannot 
exclude any male properly belonging to that line.” (2) Referring to these 
observations the Privy Council said : “ It is obvious that the right of 
the widow must be mainly rested on the ground of possitive acceptance and 
usage. ” (®) As such the same rule cannot be extended to the wives of Bandhus, 


(1) Lallubhai v. Mankuvarbai, 2 B. 888 (s) Lallubbai v. Qassibai, 5 B. IJIO (124) 

(446, 447) F. B. P. C. ' 

(2) Bancham v. Kalingappat 16 B. 716. 
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2280 . Widows of predeceased Sapindas. — It has already been stated 
that widows of gotraj Sapindas are also classed in Bombay 
as Gotraj Sapindas with their husbands, and as such possess the right to colla- 
teral succession but not immediately after their husbands as was at one time 
supposed (^) but after all the male gotrajs are exhausted by any males existing 
in that line, within the limits to which the Gotraj relationship extends. (2) The 
word “ line ” here means the same as gotra or continuation of the line of 
ascent or descent. 

For example, widow's of tlie males in the pciternal grandfather’s line come 
after males wdio are heirs in the same line and similarly those in the paternal 
grand fathers line and the paternal great grandfather’s line. The males are ex- 
hausted before the females come in. 1^) Now' since the line of heritable sapindas 
includes descendants up to the 6th degree it follows that widow's in any line 
will take in default of the males in that particular line to w'hich their husband 
belong. In this view the paternal uncle’s grandson is preferable to the pater- 
nal uncle’s widow, since both are in the same line and male Gotrajs are per- 
ferable to females. In dealing with the line of Gotraj Sapindaship the 
descendants must be exhausted at each step of the ascent, before proceeding 
higher to bring other heirs into the competition. In this view a brother’s 
widow is entitled to succeed in preference U\ the grandson of the paternal 
grand uncle of the propositus. 

(3) (1) Sister. 2231. The sister is an heir by virtue of the following text 

Hayukh:-~In default of her (the paternal grandmother) comes the sister; lor says Manu 
(7 (The wealth of the deceased) goes to whoever is next ait ongst Sapindas and the rest.’* 
Similarly Brihaspati ^‘Whero a childless man leaves sever<il Bakulyas and Bandbavas who- 
ever of them is the nearest takes the wealth lof the deoeased)” Being begotten in his brother’s 
gotra she possesses the qualifications of a Gotraj. The community of Gotra (does) in 
deed not exist in the case of a sister. But the quality of being a Sagotra is not mentioned 
here as being a condition of (the right ol) taking the wealth (as heritage), (h) 

On the strength of this text it was lielcl by the Privy Council in a case 
decided in 1863 that sisters succeed to the estate of their deceased brother next 
in order of inheritance after the paternal grandmother both in accordance with 
the written law and usage prevalent in Bombay unless there is evidence of 
any usage to the contrary.(l^) Like the widow of the propositus, his mother and 
his paternal grandmother are persona designata to w hom a particular positi 9 n 
is assigned i^^lall of w’hom, however take after the male Gotraj Sapindas. The 
sister comes in as a Gotraj Sapinda and as such is postponed to the brother’s 
son by virtue of the express text l)ut she takes before a half brother. (18) On 


(1) Lakshmi Bat v. Jagrave, 6 B. H C, R. 
(AC) 162 explained and dissented from Per 
Talaug J. In Bachava v. Kalingapa, Ifi B 
.’16 (719). 

(2) Bachava v. Kalmgapa, 16 B. 716 (719): 
Kashi Bai v. Moresvar, 86 B. 889 (392) ; 
Khandacharya v. Oovindacharyaj 18 Bom. L 
R. 1006. 

(3) Kashi Bai v. Moresvar, 36 B. 889 
(492) ; Kashi Bai v. Sitabai, 13 Bom. L. E. 
662. 

(i\^Khandacharya v. Oovindacharya, 13 
Bom. L. R. 1006 (ICOB). 

(5) Kashi Bai v. Sita Bai, 18 Bom. L. R 
062 ; KhandacHarya v. Oovi ndctcharya, 13 


Bom. L R. 1006(1008). 

tO) Manu. IX 107 

(7^ Mayukh 1V-VIIM9 (Mandlik) 81. 

(8) Vinayak v. Lakshmibai, 1 B. H. C. R. 
117 affirmed O. A 9 M. I. A. 616 (587, 688); 
followed Sakharam v. Siiabai, 8 B. 868 (360, 
361 ) 

(9) (Sakharam v. Sitabai, 3 B. 868 in which 
at pp. 865 et seq the territorial jurisdiction 
of the Mayukh is examined and set out. 

(10) Sakharam v. Sitobai, 8 B. 868 (861). 

(11) Qaensh v Wnghu, 27 B 610 (618, 614). 

(12) Mayukh 1V-V1IM9 ; Mulji v. Cur- 
sandas, 24 B. 668 (669). 

(13) Sakharam v. Sitabai, 8 B. 363. 
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the other hand, under the Mitakshara even the son of a half brother is 
entitled to preference over her. ^1) 

Under the Mayukh she has precedence over her brother’s step mother or his 
paternal first cousin or his son (2) the brother’s widow (S) and uncle’s widow 
and his other remote male relatives. (5) The fact that another heir has 
intervened between the brother and the sister does not exclude the right of the 
sister. \6) 

An unendowed sister has no prior right of succession over the endowed 
sister such as an unendowed daughter has over an endowed daughter, a distinc- 
tion based on express texts which cannot be extended by analogy to sisters. (7) 
Sisters take equally but in severalty and not as joint tenants. (‘^1 

2232. Since a sister succeeds as a Sagotra Sapinda, a half sister is equally 

entitled to succeed to her half brother. She is however post- 
Half sister poned to the full sister AO though she succeeds before the 

step mothei ^^^Ipaternal uncle and a paternal uncle’s 
widow or a paternal uncle’s son -^3) 

‘*Now this court has held that a step mother succeeds to the property of 
her step son in preference to the step son’s paternal uncle’s son, because the 
latter r^^presents a remoter line of succession. If the step mother is nearer in 
the line tlian tliose in the line of tlie parental uncle, the half sister who is nearer 
than the stepunother must exclude those in the latter line,” 

2233. A fathers half sister has been held entitled to succ(‘ed in Bombay in 

preference to the motlier’s brother on the ground that as 
Father’s half sister. between the deceased’s own liandhus tliose connected 
through th(‘ father are to be preferred to tliose connected 

through the motlier. 

2234. Sons' widow. — The principle that tlie wives of Gotraj Sapindas 

take the place of their husband subject to the limitation 
before set out has been applied to tlie son’s widow who 
has been lield entitled to succeed to her father-in-law in preference to a 
paternal uncle’s son or a distant cousin but not in preference to 
brother or a brother s son ^^9) ^ sister or half sister.^*^®) She is placed by 

Balambhat, immediately after tlie paternal grandmother. 


, (1) Biiagwcin v. Warvhai, 32 B, 300; Hari 

V. Vastidev, 8h B. 438 (440). 

(2) Lakshini v. Dada, 4 B. 210 (214), 

(3) Rudropa v. frova, 2B B 82, 

(4) Moliantii'pa v. Rilgangoivn, 3 B. 368 
N ; (iS7‘)) B P. J. 8'JO. 

(5) Ufumdii V. Gangabai- 3 B 860. 

(6) Ib. distinguishing contra Virmitro 
daya p 195 as a Mitakshara authority. 

(7) Bagirathi Bai\, Baya, 6 B 264 ‘,267) 

(8) Ib. 

(9) liindabai v. Anocliarya, 16 B 206. 

(10) W. and B. H. L. (8rd Ed.) pp. 469 
470. 

(11) Kesserbai v. Valab, 4 B. 188 (199 
200) ; Trikam v. Natha, 86 B. 120 (122). 

(12) Kessefhai v, Valctb, 4 B 188. 

(18) Trikam v. Naiha, 86 B. 320 (122) 

(14) liu88ob(^i V Znolekhabai, l9 B 707, 

(16) Trikam v. Natha, 86 B. 120 (122). 

(16) Saguna v. Sadashiv, 26 B. 710 (716); 


Ganesh v. Waghu, 27 B. 610 (613, 614). 

(17) Viihnl Das v Jeskubah 4 B. 219 foB 
lowing Lakshmi Bai v. Joyram, 6 B. H C. 
R. (A. C.) 155 ; W and B. H. L Bk. 3 Ch. 
IBS 14. 

(18) Boopchaiid v. Phoolchand, 2 Borr. 616; 

Jetfta V Buribai, (1872) B P. J. Ho 38 
(Reprint) P. 31 8 following Bugwandeen v. 
My7Hi Bai,9y/. R. 23 P. 0 ; Thakoor v. 
Balukram, 10 W. R. 3 P. C., Lakshmi Bai 
V. Jayram, 6 B. H. C. R. (A. ) 152 ; 

(19) Venkapa v. llolyntca IL 8p. A 60 of 
1879 ; Vithal v. Haribayec, 9 B 34 N. 

(20) Wthal Das v. Jeshttbai, 4 B. 219 (221. 
following Vim, yak v. Lokshmibai, 3 B. H C 
R 117 (12()) ; Sokharam v. 8ita Bai, 3 B. 
653 : Ohondu v. Gangogai, 3 B. 869 ; Mohan 
tapa V. Nilgangatra, lb, 868 JV Wi^serbai v. 
Valab. 4 B. 188. 

(21) Vithal Das \. Jeshubai, 4 B. 219 (221). 
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2288. Step Mother.— For the same reason the step mother inherits 
to her stepson before the widow of a half brother and 
the paternal uncle’s son.' (2) 


2236. Brother’s widow. — The brother’s widow is excluded by a daugliter(®) 
and by a brother’s son even though separated. But 
' ’’ she is preferred to a paternal uncle’s son 1^) and to the 

grandson of the paternal grand uncle of the propositus. (®) But she is not 
entitled to inherit the estate of an undivided brother, being only entitled to 
maintenance though she may perhaps succeed to her brother-in-law as a 
Got raj Sapinda, ('^) 


2237, 
Cl (10^ 


Brother’s son’s widow. — The brother’s son’s widow is preferred 
to the son of a maternal uncle who being a Bandhu is 
displaced by the widow of a Gotraj Sapinda. 


2238. Paternal uncle’s widow. — The paternal uncle, his widow and the 
widow of the paternal first cousin take after a paternal 
Cl. (11). uncle’s grandson on the ground that the latter being third 

in descent from the grandfather from whom the line 
of collaterals springs, is well within the line of (lotrajs after whom the female 
heirs come in. 


2239. Daughters of descendants.*— The same rule extends to the 
dauglitets of descendants and collaterals within five 
Cl- (12). degrees who all inherit after the designated heirs. (^) 


In the Madras Presidency the 
*heiri. following females are recognized as heritable 

baiidhus- 

(1) Sister 

(2) Half Sister 

(3) Son’s daughter. 

(4) Daughter’s daughter. 

(5) Brother’s daughter. 

(6) Such female Bandhus rank after all male bandhus. 


( 1 ) 

( 2 ) 

( 3 ) 

(4) 

(5) 


Synopsis. 


Female heirs in Madras (2240). (6) 

Sisier (2241). (7) 

Half-sister (2 M2). (8) 

Daughter’s daughter f2244). (9) 

Son’s daughter (2243). 


Brother’s daughter (2245). 
Father’s sister f2246K 
Other heirs (2247). 

Crown as heir (2248). 


2240. Analogous Law.— Although Madras follows the orthodox rule 
that women do not inherit unless they are expressly named in the texts 


(1) Kemrbai v. Valab, I B. 188 (aos, 209). SiUibai, 18 Bom. L. R. 688. 

(а) BusKbai v. ZooUkhabai, 19 B 707. (7) Madhav Bam v. Dave, 91 B. 789 (7t8, 

(8) 8ita Bam v. Chintamafbf 24 A. 472. 748). 

(4) liahal CJmidy, Hemchmdy 9 B, dl, (S) Kashi Bai \. Mcreshwar, 88 B. 888 

(5) Bai^avigavda v. Basangavda , 89 B. 87. (81^8). 

(б) Khandackarya v. Oovindacharya, 13. (9) Nallanna v. Potmah 14 M. 149 (160). 

Bom. L. K. 1006 ; following KaM Bai \. 
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Still the courts have liberally construed the texts and let in certain female 
relations holding “ that any relative who is also a cognate may be treated as 
coming within the definition of Bhinna Gotraj Sopindas and that the term 
Sapindas used in Chapter II Sec. VI of the Miiakshara includes females.” 

It will be seen that while the courts in Bombay and Madras both recognize the 
right of certain female relations to inheritance, each gives a different reason 
in support of its view. In Bombay females are admitted because they are held 
to pass into their husband’s Gotra upon marriage and with them are entitled to 
be classed as Gotraj Sapindas, while in Madras the term Sapinda is construed 
regardless of sex, though it is conceded that female Bandhus take after all mah* 
Bandhus, a female Bandhu nearer in degree being excluded by a male bandhii 
more distantly connected. This view is supported by the following reasoning 
The Mitakshara d^'signates nine heritable bandhus- The Privy Council have held 
that list to be merely illustrative and not exhaustive from which it follows that 
in regard to Bandhus the Mitakshara did not limit th(‘ right of inheritance to 
certain prescribed relationships of that nature; but since it lays down a definite 
order of succession prescribed by law for the several classes it follows 
“ that all relatives, however remote, must be exhausted before the estate can 
fall to persons who have no connection with tlie family.” This made the 
way for all females easy and it was made easier b}^ a judgment of Turner C. J., 
who passed the whole case law in review and disposed of the implied textual 
exclusion of famales in the following words. '‘It may, we think, be admitted— 
and herein is the reason why we consider it unnecessary to pronounce 
definitely on the sister’s claim that Vijnaneshwar recognized the texts 
excluding females so far as to give priority to males, and he indicates with 
sufficient clearness the rules which are to be observed in ascertaining the order 
of succession; but his work does not profess to be a code but a commenta- 
ry or law already accepted and which he assumes to be genefally 
known. There is therefore much force in the observation of Mr. Justice 
Holloway that the rule of law ought not to bt derived from the positive 
words of such a commentator, much less from his omissions.” The Privy 
Council may perhaps condemn this process of reasoning 243j but it is now 
too late to exclude the female heirs who have since 1875 been so recognized. 
As observed by Muthusainy Ayyar, J., “ The course of decisions from that 
date proceeds on the principle that consanguinity may be recognized as the 
basis of title to succession in the absence of preferential male heirs.”(^) 

• On this principle the following female relations have been held to be 
heirs : — 

2241. Sister. — To support the claim of the sister to inherit, the commen- 
tators Balambhatt and Nand Pandit read the term 
Cl (1). “brothers” in the text(6) as including sisters but this interpre- 

tation is discredited by the courts as also other texts 


(1) KvtH V. Badhohristna, 8 M. H. C. R. 
88 explained Per Mnttusami Ayyar, J. in 
B'llrtwtnn V. PuUavyo, 18 M. 168 (1701 ; fol- 
lowed in y$nknianvbramani<m v. Thoyar- 
ammttU 21 M. 269 (*'67). 

(2) Venkata v, Surfnnni, 8l M. 89 1 (824), 
(8) Kuiti V. Bada Krisina, 8 M H 0. R 

88 ( 98 ). 

(4) Lakshmammmal v. Tiruvmgada. 6 M. 
241 (860). 


(6) Nallanna, v. Ponnal, li M. 149. 

(6) " But of him who leaves no issue the 
father shall take the inheritance or the 
brothers** Menu lX-385 ; cited in Mit. IMV 
1 . 

(7) Thokooromv. MohunlolL 11 M. I. A. 
886 (402, 408) ; KtiUi v. Bcdha Kristda, 8 M. 
H. 0. R. 88 (98) ; Chinnammal v, Vencata 
chala, 16 M. 421 (422); Lochan v, BabaL 6 N 
L. R. 161 ; 4 I. 0. 786. 
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supporting her right “ to share with uterine brothers. ’*(1) The sister’s claim was 
consequently rejected in several earlier caseVp) and in 1871 Holloway, J., was 
constrained to admit that a sister was not in the line of heirs though he con- 
demned her exclusion as unsupported by the texts. (3) Four years later in 1875 
her claim was admitted by the same Court in a judgment (4) from which a 
passage has already been quoted in the preceding paragraph. 

The sister being a female Bandhu, is postponed to her son who is a male 
ban dim. (6) 


2242 
Cl. (2) 

XI. (3). 

2244. 
Cl. (4) 


Half Sister.— Tile half sister is now equally in the line of heirs 
ihough she too must abide her chance till all the male 
bandhus have passed out of the line. (0) 

2243. Sons daughter. — The son’s daughter is entit- 
hid to inherit to her grandfather as a bandhu. 

Daughter’s daughter.— The daughter’s daughter has been allowed 
to come in on the ground of her consanguinity which is 
r(‘COgni;^ed as the basis of title to succession in the absence 


of preferential male lieirs. It will also probably let in the sister’s daughter, 
thougli they have lieen held not to be bandhus. But as mere relatives they 
have a place in tlie line of heiis before the property esclieais to the crown. ^1*^) 


Cl. (5). 

maternal uncle. 


2246. Brother’s daughter.— On the same principle 
a brother’s daughter would exclude the adopted son of the 


2246. Father s sister.” So the fathers sister is a bandhu. Her son is 
expressly mentioned in the Mitakshara among the 
cognates related to the man himself. His mother must 
be equally a bandhu of the same class though she cannot inherit in preference 
to the mother’s brother the maternal uncle or the maternal grand father 
who ranks higher than tlie maternal uncle, 


2247. Preceptor, Pupil and fellow student.— The following texts support 
these heirs 


Apastamb If there be nc male issue the uearcst kinsman inherits : or in default of 
kindred, the preceptor : or failing him the disciple, 

Mitakshara -If there be no pupil, the fellow student is the successor. He who received 
his investiture or instruction in reading or in the knowledge of the sense of scripture from 
the same preceptor, is a fellow student 


(1) Laksh'^nanammal v. Tiruvengada, 5 M 
241 (242, 243) ; contra Per Holloway, J. 
Baiyangnrii v. Venkata, 6 M. H. C. R. 273 
( 286 ); Manu IX 2ll, 212 ; cited by Yaj. and 
Mit. II IX. 12, 18 ; Brihaspati Bk. V. 407 ; 
Madhaviya (Burnell *8 Tr P. 37). 

(2) Nagalinga v. Vaiddinga, fl859) M.8.D. 
247. 

(3) Bayaningarti v. Venkata, 6 2il. H. 0. B. 
278 (287). 

(4) Per Morgan C. J. and Innes 3 in Kutti 
yf. Badha Kristna, S M. H. C. R, 88 (98). 

(6) Kuiti V. Badhakrisina, 8 M. H. 0. R. 
88 (98) ; Lakshntan^.mmal v. Tiruvenqada, 5 
M. 24V In Vellnnki v. Venkata, 1 M. 174 
(185) P. C. the question was raised but not 
decided. 

(0) Kumaravehi v, Virana, 5 M. 29. 


(7) Nallana v. Ponnol, 14 M. 149 (160). 

(8) Bamuppa V . Ai umugath, 17 Id, 182 
(183) following Nnllanna v. Pcnnal, 14 M. 
149 (150). 

(9) Snndrammal v. Hangoaami, 18 M. J98 
(198, 199). 

(10) Bamappa v. Arumugath, 17 M. 182; 
Banaidhnr v. Ganeahi, 2‘^ A. 388. 

(11) Mit. II VI. 

(12) Ncrnmmma v. Mangammal, 18 M. 10 

(14). 

(18) Oirdharilal v. Government, 12 M.I,A 
448; Chimommal v. Venkatoehola, 15 M.421, 

(14) Chinnammol v. Venkatachala^ 15 M.. 
121 . 

(15) Apastamb cited in IBVIM. 

(16) Mit. II-VII.8. 
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2248. On failure of these a Brahmin shall succeed.— The preceptor, 
the pupil and the fellow student are heirs to the pn^perty of a house-holder. 
All these are teachers and associates of religious learning. The preceptor and 
the pupil are the teacher and the student of the Vedas while a fellow student is 
his fellow learner under the same Acharya, As the Shiidra cannot partake of 
religious knowledge tliere is no intermediate heir to him between his bandhus 
and the crown. 

2249. The Crown. — The Crown is regarded as the ultima haercs in all 
systems and the Mitakshara designates it as the last heir, except of a 
Brahmin whose property shall never be taken by the king “On failure of 
heirs the wealth of a Brahmin must be given to a Brahmin.” (2) 

2250. The Mitakshara declares with some emphasis that the property of 
a Brahmin shall not be taken by the king and that ‘'if there be no heir of a 
Brahmin’s wealth, on his demise, it must be given to a Brahmin. Otherwise the 
king is taunted with sin.” (3) The effect of this clause had to be considered in 
the case of a zemindar i of which the last male holder a Brahmin had died, leav- 
ing a widow, who took a widow’s estate, and upon her death there was no heir 
of the husband to inherit the zemindari. It was contended that the estate 
of a Brahmin did not escheat to the Crown and the Mitakshara was cited in 
support of the contention but the Privy Council held that his property equally 
escheated to the crown. In so holding they said; "it appears to their Lordships 
that the passage quoted by the Mitakshara from Narad in the veu'y section 
which cites the prohibition of Manu shows what the law in its utmost strictness 
was. That passage is, ‘If there be no licir of a Bralimin’s wealth, on his demise 
it must be given to a Brahman, otherwise the king is taunted with sin’. In 
other words, the king is to take the property but to take it subject to the duty, 
which he cannot neglect without sin, of disposing of it at his discretion amongst 
Brahmins of tlie kind contemplated by the preceding texts. (^) If this is so 
their Lordships held that the property vests in tlie king subject to a trust in 
favour of Brahmins.” 

2261. As the question in the case was between the Government 
claiming the property by escheat and an adverse claimant, their 
Lordships had not to consider the furth(*r question as to the nature of the trust, 
whether the duty imposed upon the king was one of imperfect obligation or a 
positive trust affecting the i^roperty in his hands or whether if a trust, it was or 
was not incapable of enforcement by reason of the uncertainty of its object; but 
they were inclined to the view that such a trust would fail for want of certainty 
o{ its object. (6) The crown by the general prcTogativc will take tlie property 
by escheat subject to any trusts or charges affecting it. W It is not however 
any more than the reversioner bound by any unauthorized alienations of the 
widow. The right of an Istemrari Moukarari tenant in Bengal escheats to 
the crown and not to the zemindar on the ground that such tenure created an 
absolute interest in the tenant and reserved no such power to the zemindar. 

Where the crown claims by escheat against a person in possession, ^ he 
the burden lies on it to show that the last proprietor had died without heirs : 


(1) Manu IX 189 ; Mit. 1LVII.5. 

{%} Kazad cited inlLVII 6 . 

(8) Mit. lI.Vn-5. 

(d) OolUdor V. Cavaly. BM.l.A. 500 (558) 
(5) Collector v. Qavolyt 8 M. I. A. 500 
(524) followed in Sonet Koer v. 

1 C. 891 (899) F. 0. 

a H. C.— lOi 


(6) Ib. p. £27 ; Cavaly v Collector, 11 M. 
I. A. 610 ; Sonet Koer v. Uimmut, 1 C. 891 
P. 0. 

(7) Golkctor v. Cavnly, 8 M. I. A. 529. 

(8) Soviet Koer v. Himmut, 1 C. 391 

(402) P.C. ^ 
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and tlie defendant in possession has the right to defend his possession on the 
ground of an existing jus tertii. 

All property in India belonging to the king vests in the Secretary of 
State for India in whom the escheated property will also vest as the King s 
representative. The Bengal and Madras Regulations make provision for the 
superintendence of escheated property, i^) 

The heir of a hermit (Vanprasth) is a spiritual 
brother or associate in holiness, of an ascetic 
ermitfs heir. (Sanp isi or Ynti) a virtuous pupil and that of a 

professed student {Bralunochari) his religious preceptor. In de- 
fault of these heirs any one associated in holiness may inherit. 

Synopsis. 


(1) Heirs of herinll (2252h 

(2) Who is a hermit (2253). 

(3) Mahant (2253). 


(4) Saiiyasi or Yati (2255). 

(5) Brahmachari (2256). 


2252. Analogous Law.— 

Yajnavalkya — The heirs of a hermit, of an a.ROctic and of a professed student are in 
their onier, the preceptor, the virtuous pupil and the spiritual brother and associate in 
holiness. (3) 

Mitakshara.— 0 A spiritual brother is -ne who is engaged as a brotherly 
companion (hiVing consented to become so). An associate in holiness is one appertaining to 
the same hermitage. Being a spiritual companion, and boiongiog to the same hermitage he 
is a spiritual brother associate in holiness. 

4. The virtuous pupil is one who is assiduous in the study of theology, in retaining the 
holy science and in practising its ordinances. For a person whoso conduct is bad, is unworthy 
of the inheritance, were he even the preceptor or (standing in) any other (venerable 
relation.) 

3. The student (Brahmachari) must be a professed or perpetual one, for the mother and 
the rest of the natural heirs take the property of temporary studeii’s; and the preceptor is 
declared to be heir to a professed student as an exception (to the claim of the mother and 
the rest.) 

7. Are not those who have entered into a religious profession unconcerned with 
heritable property (^) 

8. The answer is a hermit may have property; for the text (of Yajnavalkya) expresses 
“The hermit may make a hoard of things sofiScient for a day, a inonih, six months or a 
year and in the n onth of Aswin he should abandon (the residue of) what has been coBei^- 
ed/' (1) The ascetic too has clothes, books and other lequiiite articles; for a pai-sago (of the 
veda) directs that ‘ be should wear clothes to cover his privy parts’* and a text (of law) pres- 
onbes, that “be should take tbe requisite for his austerities and his sandals. ’ The profess- 
ed student liaewiso has clothes to covei bis body and he possesses also other effects. 

9. It was therefore proper to explain the partition or inheritance of such property. (5) 

2253. To begin with, this section only relates to inheritance to persons 
therein named. It cannot be extended by analogy to persons who affect to belong 
to a religious order, but follow secular occupations. Then again it applies only 
to the twice-born classes to whom these orders were open. It cannot apply to 
Gossain or a Bairagi because the order of Bairagis is not confined to members 
of the twice-born castes. It is also pertinent to note that the sort of property 


(1) OWdhori Lai v. Government, 12 M. 
I. A. 448 (469). 

(2) aeng. Beg. XIX of 1810, 8. 7; Mad. 
Reg. VII of 1817, S. 6. 

(8) Yaj. IIL47; See Manu VI-16. 


(4) YHj. 11-138; cited in Mit II VIlM. 

(6) Mit. II-Vlli-1-9. 

(6) Ram Das v. Raldeodasjif 89 B. 188 
(174) ; Dharmapurarn v. Virapandiya, 22 
802. 
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for which the chapter prescribes rule of inheritance is the personal belongings of 
the ascetic such as his clothes and grain. The law cannot be diverted to apply to 
property acquired or possessed by quasi ascetics and hermits who do not belong 
to the class to whom the rules were intended to apply. As was obse rved in a 
case ‘To become a religious ascetic and exclude his heirs from succession to 
property subsequently acquired, he must hona fide retire from all worldly 
affairs and in fact become, as it were, dead to the world, leaving all the 
property then vested in him to his legal heirs who succeed to it at once.’ (^) In 
order to entitle the heir to succeed to the deceased he must sluw that the latter 
had completely and permanently renounced the world. Sucli is the case of 
the Mahant of a Math wliose private effects would be subject to the ordinary 
law. (2) It must be confessed tliat the orders here provided for have long since 
ceased to exist and the rules can only apply by analogy and should be applied 
with caution. 

22S4i. Hermit. — The liermits as sucli do not now possess any property of 
value. Whatever he does, goes to his associates and not to one belonging to 
the same order since the principle of succession is based entirely upf^n fellow- 
ship and personal association with the ascetic and a stranger, though the 
same order of ascetics is excluded, 

2255. Sanyasi or Yati. — Sanyasi means an ascetic or anchorite. Yati 
means a Bhiksu, a religious mendicant who lives upon tlie voluntary alms 
giv^en to him. Tlie pupil is his heir, but the pupil here intended is the 
Shishya as opposed to the Chela, that is a pupil who has undergone the hnal 
ceremony whicli severs him from his famil}’. A pupil who deserts his master 
cannot inherit to him. 

2256. Brahmachari.— Tl)e professed religious student may himself be 
the preceptor of another to wliose assets lie will succeed. In one case such a 
case was supported on custom which was held proved.’ 

2257. Heirs of other Ascetics. — In another case, a religious mendicant 
died, leaving no heir except a inipil of tlie same spiritual teacher who was 
held entitled to succeed in accordance with the opinion of tlie Pandits who said 
“ On the death of a religious mendicant, his spiritual teacher’s pui)il has 
the right of succession Uj liis estates and there is no relalionshii) between 
them ; but the person wlio liecomes a follower of tlic spiritual teaclier is 
universally termed a religious brother by the fraternity of devotees. If such 
person attend on the deceased at the time of death, and performs his i^xequial 
rites, and if the spiritual teacher himself disclaim all right of succession, such 
religious brother is entitled to tlie inheritance. This doctrine is justified by 
universal usage. ”(.^1 In st 11 another case of succession to a Bairagi his pupil 
was held to succeed in preference to liis own lirother whose fraternal relation- 
ship was held to have effect so long only as tlie proprietor continued in the 
order of a house-holder, But his own gurus would succeed to the Shebaitship 
of a temple founded by them, 

(1) Mudoobun v. Kihsen, (1862) S. B.A.B. 

1089 a093) ; 12 I D. (O.S.i 840 (843) ; KhO’ 
deemm v. BookMnee, 15 W R. 17; Gotiri 
Svn/ikef v. Nider Singh, 18 C. W. N, 60. 

(2) Vukharam v. Lnehmun, 4 0. 964. 

(8) Khugginder v. iharupgir, 4 C. 648. 

(4) Gouri Smkar v. Nicdar Singh, 18 C. 

W.N. 191 ; 281. 0.287. 

(6) Barndhan v. Daimir Puri, 14 0. W. 


N. 191. 

(6) Soogun Chand v. Goml Qir, 4 N. W. 
P. H. 0. K. 101. 

(7) Collector v, Jagat chunder, 28 C. 008. 
(610). 

(8) 2 Maon H L. Seo«vii. case 2 p. II. 

(9) 16. 

(10) 16. 92, 
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CHAPTER XXIII. 

The DayabhaCt SuccESSioiv’. 

24-7. In this chapter unless there is anything repugnant 
Sapinda subject or context Sapindn means a Sa- 

pinda as delined in S. 224 but not more than 3 
degrees removed and includes cognate Sapindas within that limit. 

"Sakuiya” defined. 248* “ Sakulya’ is a male agnate rela- 

tion of the propositus in the Dayabhag law, 
four to six degrees remote from him. 

Synopsis. 

fl) Who is a Sakuhja ('3259). (2) Texts on the subject (2258) 

2258. Analogous Law.— Tlic li rni “ Sakulya ” occurs in the following 
texts ; — 

Mann .—On failure of such Jdndred {?. <■., Sapindas} the Saltilnos shall be the heir of 
the spiritual preceptor, or the pupil. 

Dayabhag (citing the last).— The distant kinsman (Bakulya) is one who shares a 
divided oblation, as the grandson’s grandson or other descendant beyond three degrees 
reckoned frorc* him, or the offspring of the grandfather’s grandfather or other remoler 
ancestor, (2) 

Shrikrifihna {Referring to the last) The Samanodaka ueed to be taken to be 
included in the term Sakulya because they also have sprung from the same family. Al- 
though both classes of heirs (near Sakulyas and Samanedakas, or remote Bakulyas) are 
included in the same term, their order of succession is regulated by the degree of benefit 
conferred. This is the meaning. 

'Die following texts of the Dayabhag define this term. 

[ The paternal great-grandfather, and' grandfather, the father and man himselli 
his brothers of the whole blood, his son by a woman of the same tribe, hia son’s son and bis, 
great-grandson, all these partaking of undivided oblatiuns are pronounced ss^indas. Those 
who share divided oblations are called Sakulyas. Male issue of the body being left, the 
property must go to them. On failure of Sapindas or near kindred, Sakulyas or remote kins- 
men are heirs, "If there be none, the preceptor, the pupil or the priest takes the inheritance. 
In default of these the King has the escheat 

If there be no such distant kindred the Samanodaks, kinsmen allied by a common 
libation of water must be admitted to inherit as being signified by the term Sakulya (con- 
formably with Baudhyan’s explanation of it ) The distant kinsmen, that is the d6BO0||dantg 
of the paternal grandfather’s grandfather or other remoter ancestor and such relatives, are 
dcnominaied Samanodaks. 

'2259. The term “ Sakulya” literally means belonging to the same Kulox 
family. Originally a Sakulya was one contradistinguislied from a stranger. But 
later on the term underwent several cJianges. It has already been seen that the 
ancestor in the 4th, 5th and 6th degree was treated as a Sakulya but this term 
does not occur in the Mitakshairi. The term is used in the Dayabhag to 
all persons who presented divided oblations to the deceased who received 
divided oblations from them, and who presented divided oblations (to com- 
mon ancestors) in which the deceased had a right of participation. This is 
not all. The descendants of those ancestors to whom the deceased presented 
divided oblations were also his Sakulyas because the last owner had also a 
right of participation in the puidas (undivided or divided) which these presented 
to common ancestors. (^) 


(1) Manu IX. 187. ( 4 ) Dayabhag X1-V1.28. 

(2) Dayabhag XI-V1.21 (6) T6.Xl Vl.lfi. 

(8) Baudhayau cited in Dayabhag X1-1-S7. (6) Dayabhag XM-d^ ; Saiv, Jnhec, 838. 
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Now Sakulyas are divided into those who are near and those remote. 
While the former can be ascertained with some certainty, it is not possible to 
exhaust the enumeration of the latter. 

The subject will have to be further considered in the sequel. 

24©. All property owned by a person 
^ ' whether joint or separate passes on his death 

by succession. 

2260. Analogous Law. — It has been stated before ^2068) that the Mitak- 
shara recogYiizes two modes of succession according to the nature of tlie propt'rty. 
But tlie Dayabhag school recognizes no succession by survivorship, the 
only succession it recognizes is that by d'^'scent whether the property be co-par- 
cenary or separate. Consequently when the owner dies issueless> his estate, 
whether comprising moveable or immoveable property, joint or separate, devolves 
upon his widow to the exclusion of her husband’s co-parceners. In other 
words in all cases succession is by descent and not by survivorship. 

Principle governing SiSO- The, heirs of a deceased owner 

succession. arc in their order the following : — 

(1) Sapindas. 

(2) Sakulyas. 

(3) Samanodaks. 

(4) Bandhus other than those taking as Sapindas^ 

(5) The preceptor. 

(6) A Pupil. 

(7) A Fellow student. 

(b) The King. 

Synopsis. 

(l) Priwiples of Dayabheuja sue- (6) Definition of nipiiula (2266). 

cession (2261). (7) Who are the sapindas (2267). 

(2y Theory of spiritual benefit (1262). (8) Emimeration of sapindas (2268- 

(3) Shradhs (2262). 2274). 

(4) Parvana shradh (2263j. (9j Female sapindas (2275). 

( 5 ) Relations competent to perform (10) Sakulyas (2276). 

shradh (2264). (11) Samanodakas (2277). 

2261. Analogous Law. — The principle of this section was settled by the 
Full Bench of the Calcutta High Court in which Mitter, J laid down the above 
as the heirs of the deceased owner subject to the Dayabhag law.(2) But though 
this is the net result of the law» the process of reasoning by which it is reached 
requires examination. Under the Mitakshara system propinquity is the govern- 
ing rule of succession ; but the Dayabhag law of succession is the religious- 
law and succession is mainly, though not solely (®) based upon the doctrine 
of spirituaLJ;)enefit which tlie heir* is supposed to confer upon the deceased. (^) 

1. Darga Nath v. Chintamoni, 81 C. 214 (8) Akshay v. Hari Das, 85 C 721 (735) 

( 219 ). . (4) Kali Pershad V, Anand Boy.^b C. ill 

(3) Oooroo Gobind v. Aniaid Lall,l'd W (480) P. C. 

B. id (69) F. B. 
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As was observed in a case : ‘‘ Spiritual benefit, notwithstanding some author- 
ities to the contrary is not always the guiding principle of inheritance under 
tlie Bengal school of law. The theory of spiritual benefit cannot apply to a 
good many cases of inh^^ritance und r the Dayabhag school of law. Spiritual 
efficacy as a principl;' guiding rules of succession must fail in the case of all 
female relations. I'he widow, tlio daughter, clie mother, and the paternal grand- 
mother are said to inherit under express texts. It was necessary in their cases 
to have recourse to a different principle, and tliat princitile must Iiavo been 
affinity and affection. w])ich had led the more ancient sages to say that they 
come in the line of Jieirs, Yajnavalkya’s texts, as well as the texts of many 
sages could tiot be either easily avoided or reconcilt>d witli the theory of 
spiritual efficacy in all cases. In most cases, propinquity, spiritual efficacy and 
natural lo\e and affection lun in the same lines and no difficulty arises, but 
whenever they run in different lines, Jimut Vahan was compelled to ignore 
Spiritual efficacy and have recourse to other principles or express texts ” 
This too was pointed out in an earlier case in which another Hindu Judge 
had said, ‘‘The succession of females according to Hindu law is quite excep- 
tional and is not founded upon the ordinary rule, viz., that of spiritual benefit. 
It is true that in the case of tlie widow sin* confers some spiritual beiu fit, but 
if that were the sole test, she would have ranked mucli lower than whal slie 
does now. Daii^jht^'rs confer no benefit, but they siicce 'd beceiuse their sons 
do. Thus it is evident tliat success on of femalt‘S according to Hindus is not 
tegular succession, and is not based upon the ordinary theory of spiritual 
be 1 t.” 1^) 

But spiiituai beiK'ht is frequently a t(‘st and e\en a conditio dine qua 
non. It is, therefore, necessary to enquire what it means. 

2262. Spiritual Benefit. — It has been pointed out liefon* that Hindus 
with othc'r ancient oriental races were given to ancestor worship ("§ 5)."' It 

was believed that on d -ath, man passed from the material world into a shadowy 
region where his earllily cravings continued. He n eeded food and drink 
and it was but natural that thoS(‘ who took lus estate liad to perfoim this office. 
This was regulaP d by the priests willi elaborate ceremonies and of them one of 
the earliest prescrib(^s tliem in the following texts: — 

Apastamb : --{Abridged) 1-3. Foimerly men and Gods lived together in this world. Then 
the Gods, as a reward lor their sacrifices went lo heaven, but men were left behind. Those 
men who perform sacrifices in the same manner as the gods did, dwell alter death 
with the gods and Brahma in heaven Now, seeing men left behind, Manu revealed this 
ceremony, wh.oh is designated by the word Shradh. and thus this rite has been revealed for 
the salvation of mankind. At that rite the manes (of one’s father, grandfather, and great 
grandfather) arc the deities to whom the sacrifice is ofiered. But the Brahmans who are fed 
are the sacrificial fire (the mouth of the gods). 

2S1. That rite must be performed in the latter half of every mouth. Numerous and 
distinguished offspring, success in agriculture and trade, store of cattle, success in battle and 
the attainment of general prosperity are the rewards which the sacrifioer obtains if he per^ 
forms the rieremony at stated periods. 

23-24. The substances (to be ofiered) at theBe’(8acrifioe8)'are sesamum, mash, rice, barley 
water, roots and fruit But the satisiactron of the manes is greater, if foed mixed with fat 
and if beef, bufialoes’ meat, and the flesh of other tame and wild animals is ofiered to them. (3) 

(1) Per S.C. Mitter, J. in Akshay v. Uari (3) 2. 8. B E. 188-140, last verse is incor. 

Das, 86 Ci. 721 (720) rectly translated therein see Sarv, Inh. pp 

(2) Pef' S. C. Mitter, J. in Ounga Per^had 49, 60. 

8hmibhoo9MtK a2W.B. 898(394) 
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lliis was the original sIiradiG but it has sino' undergone a change. Manu’s 
description of it is more elaborate 

Manu III. 82.— Each day let him perform a Shradh- with boiled rice and the like, or 
with water or with milk, roots, and fruit; for this he obtains favours from departed 
progenitors. (1) 

207. The divine manes are always pleased with an oblation of empty glades, naturally 
clean, on too banks of rivers, and in solitary spots. 

214. Having walked in order from north to south, and thrown into the fire all the ingre- 
dients of his oblation, let him sprinkle water on the ground with his right hand 

216. Prom the remiindor of the clarified butter having formed three balls of rice let 
him offer them, with fixed attention in the samominneras the water, his face being turnei 
to the south. 

2i6. Then having offered those balls after due ceremonies and with an aitelfetive 
mind, to the mmos of his fatiier, his paternal grand father and great grand father, let him 
wipe the same hand with the roots of Km (grass), whioa he hid ha I ore used, fjr the sake 
of his p*ternal an -eslora, in the fDUrlh. fiifth and sixth degree who are the partakers of the 
rice and clarified butter thus wiped of 

213 Whatever water leinains m his ewer, let him carry back ddiberalely near the ball 
of rice, and, with fixed attention let him ^mali thjs? cakes, in order as they were offered. 

220. If his father be alive lot him offir the Shrndh to his ancestors m three higher 
degrees . or let him ciuso bis own father to oat, as a brahman at the obsequies. 

2 'I, Should hisf ither be dead, and his grand-fitner living, let him. in celebrating the 
name of his fuber, that is, in performing obso'|uies to him, oolobrate als^ his paternal great 
grand-father.t^l 

la course of lime the S’lradli b-'came sub-divided and it was possible 
to iierform a S'lradh for an individual ancestor or as l)efore for the benefit of 
all anc ‘siors .i^cuf^rally. I'lic litier was known as Parvan or anc ‘Stral and the 
former as BkoJishi or individual Tiiese two Shradhs have in course of time 
acquired a legil significance. 

.4 Pranan Slifa Ih is a shradli with a double set of funt'ral balls J three 
balls are off 'red to the falhei, paternal .grindfather, and gieal grandfather, 
and three to the maternal grandfat)i(‘r, his fath<T. and his grandfather ; and the 
crumbs of <‘ich set lo tiie remoUT ancestors, pab'rnal and maternal. 

2283. Parvan Stiradh. — -This ceremony consists in the presentation 
of certain number of oblations, namely, one to each of the hist three ancestors 
in the paternal lini' and mat'anal lin<' lespecLively or in oti>er words to the 
father, the grandfather, and the great grandfallier, the maternal grandfather, 
great grandfather and the maternal gr(\U greit grand fatlua. 

The pertormance of an obsequial shradh postulates tliree degrees of 
kinship to the deceased: f/J those who receive the (uitire rice balls I those wlm 
receive th(' Icpa or scrapings or rather wipings from the iiand ; and lastly those 
(3) who liave to be cont< nt merely with tlie libations of water. These facts 
determine the degree of relationship between the two- I'he Pindas are offered 
to the three imm 'diate pat-n-nal ancestors that is. iht' fatlea*. grandfather 
and great grandfather, and the thiee immediate maternal ancestors, that is 

(1) Msmu III 82. (4) lb, * 

(2) Manu 111-207, 214-216, 218, 220, 221. (5) 2 Cole. Mis. Essays 166 ; Sarv. Inh. 94; 

(3) 2 l>ig. 889. Nirn Sindbu 120. 
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the maternal grandfather, the maternal great grandfather and the maternal 
great grandfather. He who offers a piiida and to whom a pinda is offered are 
the_.SapuKiasjaf. eacli other. 

Next to them in degree are those to whom the lepas or wipinge are offered. 
He who offers the pinda lepa and he to wliom it is offered is the Sak ulya of 
each other. 

Lastly there are those to whom is offered libations of water and he who 
offers and he to whom they are offered are Samanodaks of each other. 

This is the first principle. But there still remains another , It is a principle 
of religious law that the d'^'ceased ancestor receives not merely the oblation 
offered to him since he also participates in the benefit of oblations which 
though not offered to him are yet offered to the paternal ancestors to whom he 
himself was bound to offer them while he was alive. This widens the circle 
of relationship beyond those directly receiving the oblation. Now as to those 
who make these offerings Vishnu Puran describes them thus: ‘‘The persons who 
are competent to perform the obsequies of relations connected by the offerings 
of the cake are the son, grandson, great grandson, the brother, the descendants 
of a brother, or the posterity of one allied by funeral offerings. In the absence of 
all these, the ceremony may be instituted by those related by presentation 
of water only ; or those connected by offerings of cakes or 
water to maternal ancestors. Should both families in the male line be 
extinct, the last obsequies may be performed by women, or the associates 
of the deceased in religious or socitd institutions, or by any one who becojnes 
possessed of the property of a deceased kinsman. *’ (2) 

It is thus clear the performance of the obsequies was a duty first charged on 
the inheritance. In process of time by a curious inversion of reasoning, the two 
became to be regarded as cause and effect, and the performance of a Shradh 
being instead of a mere duty of the heir, bee ime the cause of his succession. 

2264. Relations competent to perform Shradh. — But whatever may 
be the nature of connection between the Shradh and succession, the crucial 
question was what relations were eligible to perform it. 

Bhav Deo mentions the following relations as eligible to perform each 
kind of Shradh. 

(1) Parvan, 

(1) Son. 

(2j Grandson. 

(3) Great grandson, 

(4) Daughter’s son. 

(5) Son’s daughter’s son. 

(6) Grandsons’ daughter’s son. 

(2) Ekodisht, 

(1) Son (i) Eldest son; (ii) youngest son. 

(2) Grandson. 

(3) Great grandson. 

(l)Dayabhag ; Sbriakrishna P. 325. (2) Visbnti Pnran, B18. 
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(4) Widow (i) sonless (ii) mother of a disqualified son . 

(5) Daughter,^ (i) maiden (ii) betrothed and (iii) married. 

(6) Daughter s son. 

(7) Brother. 

(i) Youngest full brother. 

(ii) Eldest. 

(iii) Youngest step brother. 

(iv) Eldest. 

(8) Brothers’s son, 

(ij Son of youngest uterine brollier. 

(ii) ......eldest ditto 

(iii) .-...youngest step brother. 

(iv) eldest ,, 

(9) Father 
flO) Mother 

(11) Son’s widow 

(12) daughter 

(13) „ ,, married 

(14) Grandson’s widow' 

(15) Grandsons’ daughter 

(16) Grandson’s married daughter 

(17) Grandfather 

(18) Grandmother 

(19) Sapindas-^?.7? parte paterna 

(20) Samanodaks ex parte pafenui 

(21) Sagotras 

( 22 ) Maternal grandfather 
( 33 ) Maternal grandmother 

( 24 ) Maternal uncle 

(25) Sister's son 

(26) Sapindas, parfc materna 

(27) Samanodaks 

(28) Widow belonging to a different caste. 

( 29 ) An unmarried woman living as wdfe. 

* (30) Father-in-law' 

(31) Son-in-law 

(32,1 Grandmother’s brother 

(33) Strangers. 

(i) pupils 

(ii) priests 

(iii) spiritual preceptor 

(iv) friend 

(v) father’s friend 

(vi) servants of the same caste living in the same village. D) 

Raghunandan gives the same list except that the two differ on the competency 
of the maternal grandmother (No. 23) and the great grandson’s widow to per- 


(l) Bhav D«c, (Oftl. Ed.) 848. 

G. H. 0.— 102 
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form these sacred rites. Raghunandan denies the competency of the former, 
Bhavdeo of the latter. 

2263. It will thus be seen that even in this table the relations are grouped 
conson intly with their propinquity. The Sapindas are allowed to come before 
the Sdkulvas, because undivided oblations are considered to be of higher 
spiritual value than divided ones ; and the Sakulyas are in their turn preferred 
to the Samanodakas, becaus'' divided oblations are considered to be more valu- 
able than libations of water. The members of the last class are not competent, 
it is true, to offer either oblations of food or libations of water ; but even in 
their case tlie doctrine of spiritual benefit is not forgotten. Thus, for inst- 
ance, the lowest amongst them, namely the learned Brahmin of the same village 
is allowed to come in upon the express ground that the virtue of the deceased 
proprietor is renewed by the acquisitions of fresli merit through the circum- 
stance of his wealth devolving on a Brahmin. 

2286. Sapindas. — ^Tlie question still remains who are the s^pindas. 
The whol(‘, doctrine of Sapinda is contained in the following passage of the 
Dayabhag. 

Dayabhag ‘-Since the father and certain other anoestors partafce of three oblatione aa 
participating in the offering of obse mie^ and since the son and other descendants to the 
number of three present obluticns to the deceased (or to be shared by bis manes) and he 
who while living presents an oblat on to an ancestor partakes when deceased of oblations 
presented to tbe sime person, therefore such being the case, the middlemost of seven who 
while living ohered food to the manes of ancebtors, and when dead partook of offerings made 
to them became tbe object to which the oblations of his desoendants were addressed in their 
li!o*time and shares with them vvhen they are deceased the food which must be offered by 
the daughter’s son (and other) descendants beyond tbe third degree. Hence those ancestors 
to whom be presented oblations, and those descendants who present oblations to him 
partake of an undividet offering in the form ot(pinda) food at obsequies Persons who 
partase of offerings are Sapindas. (2) 

2267. It will be se^en from tliis that if two Hindus are bound during the 
respective terms of their natural life to offer funeral oblations to a common 
ancestor, eith -r of them would be entitled after his death to participate in the 
oblations offered by the survivor to that ancestor or ancestors and hence it is, 
the person who offeis those oblations, the person to whom they are offered and 
the person who participates in them are recognized as sapindas of each other. 

2268. The Sapindas may thus be divided into three classes: — 

(1) The ancestors of a person to whom he is bound to offer a pinda. 

(2) His descendants who on his death will similarly offer a pmda to him. 

(3j Other relations who are bound to offer a piruia to the ancestors to 

whom he is similarly bound to offer a pinda. 

{4j Five female designated relations, viz: 

(l) The widow. 

^2) The daughter. 

f3) The mother. 

(4) The father’s mother’s mother. 

(5) The father’s father’s father’s mother. 

2269. The relations who fall into the first class are his three immediate 

Qj paternal and maternal father, grandfather and great 

grandfather, altogether 6 relations. 


(8) Oooroo Qobind v. Anund Lal> 18 W, R. 
49 (60) F. 


(1) Dayabhag XI-VI-26. 

(2) Dayabhag 5C1-I-88, 
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2270. Those who fall into the 2nd class are his son, grandson and great 
. grandson and his daughter’s son, son’s daughter’s son and 

grandson’s daughter’s son, altogether 6 relations. 


2271. 
Cl. (3). 


The third class includes all collateral relations, who may be 
grouped as follows: — 


Firstly . — The brother, brother’s son, brother’s son’s son, paternal uncle, 
paternal uncle’s son, paternal uncle’s grandson, and paternal grand uncle’s 
grandson, altogether h relations. 


Great grandfather 
! 


Grandfather 

1 

Grand Uncle 

1 

1 


Father Uncle Son 


1 

1 

Propositus 

1 

Brother 

1 

Son 

1 

Son 


j 

Son 

1 

1 

Son 



1 

Son 




Of these the brother has to offer 3 pindas, one to each of the three paternal 
ancestors of the deceased wlio are also his paternal ancestors. The brothcT s son 
will however offer only 2 pindas, one to his grandfather, that is the fath^T of the 
propositus and the oth'^r to his great grandfather that is P’s grandfather. 
The uncle and the uncle’s son will also off 'r 2 pindas one to each of the 
two paternal ancestors of P viz. G. F. and G. G. F who are equally their grand- 
father and great grandfather. The remaining relations offer only 1 pinda 
each, the brother’s son’s son to P’s father (F) tlie uncle’s son’s son to grand- 
father (G. F.j. In this case the paternal ancestors of P. are also the paternal 
ancestors of all the 9 relations. 


Secondly. — Sister’s son, fuher’s sister’s sou. grandfather’s sister’s 
son, brothers daughters son, brother’s son’s daught'^r’s son, paternal uncle’s 
daughter’s son, paternal grand uncle’s son’s daughter’s son, paternal grand- 
uncle’s son’s daughter’s son-altogether 9 relations, shown in tlie next diagram. 


P. 


I 

3 

I 

)) 

I 


I 

D. 

I 

S. 


G. G. F. 
I 

G, F. S. 


F, 

8. 

D. 

D 

1 

1 

1 

1 

1 

1 D- 

S, 

3. 

B. 

S. 1 



1 

1 8. 



S. 

S. 




I 

D. 

I 

S. 
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2272. Here the uncle’s son offers 3 pindas, one to each of the three pater- 
nal ancestors of the deceased, they being his own maternal ancestors. The 
father’s sister s son, and the paternal uncle’s daughter’s son offer one pinda 
each to the two paternal ancestors of the deceased viz,^ his grandfather and 
great grandfather, they being his maternal ancestors. The brotlier’s daughter’s 
son offers 2 pindas one to the father and the other to the grandfather of the 
deceased, they being their maternal ancestors. The remaining five relations 
offer each 1 pinda to one or other of the three paternal ancestors of the 
deceased, that ancestor being their maternal ancestor. All these are bandhus 
ex-part e materna of the Mitakshara school. They are Sapindas of the Daya- 
bhag school, 

2273. J/i/rdZy. —Maternal uncle, maternal uncle s son, maternal uncle’s 
grandson, maternal grand uncle, maternal grand uncle’s son, maternal great 
great uncle, maternal great grand uncle’s son, maternal great grand uncle’s 
grandson- altogether 9 relations. 

The maternal uncle offers 3 pindas one to each of three maternal ancestors 
of the deceased, they being his paternal ancestors. The maternal uncle’s 
son, the maternal grand uncle and the maternal grand uncle’s son offer each 2 
pindas to two out of the three maternal ancestors of the deceased, these 
ancestors being their paternal ancestors. The remaining five relations offer one 
pinda each to one or other of the three maternal ancestors of the deceased, that 
ancestor being their paternal ancestor. This is a case where some or all of the 
mat'^^rnal ancestors of the deceased are the paternal ancestors of the 9 relations 
mentioned abovc‘. These are the bandhus cj: parte materna of the Mitakshara 
school. 

2274. Fourthly , — Maternal aunt’s son, maternal grandaunt’s sons, and 
maternal great grandaunt’s son, materna) uncle’s daughter’s son, maternal 
uncle’s son’s daughter’s soil, maternal granduncle’s son’s daughter’s sun, 
maternal great grand uncle’s daughter s son, maternal great grand uncle’s 
son’s daughter’s son-altogether 9 relations. 

Out of these the maternal aunt’s son offers 3 pindas, one to each of the 
three maternal ancestors of the deceased being also his maternal ancestors. 
The maternal grandaunt’s son, the maternal uncle’s daughter’s son, and the 
maternal grand uncle’s daughter’s son offer each 2 pindas to 2 out of the 3 
maternal ancestors of the deceased, those ancestors being also their maternal 
ancestors. The remaining 5 relations offer each one Pinda to one or other of 
the 3 maternal ancestors of the deceased, that ancestor being their maternal 
ancestor. These relations are also the bandhus ex parte materna of the 
Mitakshara school. 

2278. Female Sapindas: — The five before mentioned female relations are 
sapindas being mentioned in the Dayabhag as the direct heirs. 

The total number of Sapindas are thus 55 .of whom the Dayabhag 
enumerates only 4i!,, Of these the 5 relations specified in the clause are 
females and no less than 10, who though males, are mentioned as taking through 
females /. 15 out of 42 enumerated heirs are themselves females or take 

direptly through females. 


(1) Dayabhag XM-II, IV; Gooroo Oobind v. Amnd LalU 18 W. B. 49\62); F. B. 
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Now since such relations are classed as bandhus who take after all the 
agnatic kinsmen are exhausted, it follows that the Dayabhag gives precedence 
to bandhus by including them in the list of agnatic sapindas and as such so far 
as these relations are concerned the tables of succession of the two systems 
differ ; otherwise they more or less agree though they approach the question 
from opposite stand points. 

2276. Sakulyas. — After the Sapindas, the Sakulyas succeed. The term has 
been already defined in S. 224 as persons related to the deceased in an unbro- 
ken line of male descent in the 4th, 5th and 6th degiee. This is a sub-division 
unknown to the Mitakshara which classes all agnatic relations up to the sixth 
degree as Sapindas. 

The total number of Sakulyas is 33. as will be seen from the table of 
sapindas elsewliere given. 

2277. Samanodaks. — Like the Sakulyas, the Samanodaks are also 
agnatic relations related to the deceased from the 7th to the 14th degree. This 
is also the Mitakshara conception of tliis term, with the slight difference not 
recognized by the Dayabhag that even relations beyond the 14th degree arc 
deemed to be so related if the pedigree be clearly proved. 

The Samanodaks number 147 as already stated. 

The order of succession among Sapindas, Sakulyas 
Order of Sucoeision and Samanodaks is governed by the following 
among Sapindas rules 
etc 

(1) Except in the cases stated below, those who oHer pin- 
das to the deceased are preferred to those who offer them to any 
of his ancestors. 

(2) And those who offer them to the deceased are prefer- 
red to those who accept them from the deceased. 

(.3) A person who offers pindas to a near ancestor is pre- 
ferred to one offering pindas to an ancestor more remote, irre- 
• spective of the number of pindas ottered by each of them. 

\4) Those who oft’er oblations to both the paternal and 
maternal ancestors are preferred to those who only offer to the 
paternal’ ancestors. 

(5) Those who are competent to offer pindas to the pater- 
nal ancestors of the propositus are preferred to those who are 
competent to offer them only to their maternal ancestors irre- 
spective of the number of pindas offered. 

(6) Agnatic Sapindas in any line are always preferred to 
the cognate Sapindas of the same line. 

• (7) Between an agnate Sapinda and a cognate Sapinda of 

equal degree of propinquity, the former is preferred to the latter 
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even though he offers more pindas in which the deceased would 
participate. 

(8) Subject to the above, those who offer a larger number 
of pindas of a particular description are preferred to those who 
offer a less number of pindas. 

(9) And where the number of such pindas is equal, those 
that offer to nearer ancestors are preferred to tliose offering to 
more distant ones- 

Exception to Clause {!) : — Notliing contained in clause (1) 
affects the priority of the sons, grandsons and daughter’s sons 
of the propositus. 


Synopsis. 


(1) Order of biieeession in. Dayahliag 
. law (2278). 

(2) Teste of preference (2279-2284). 

(3) Preference, of agnates (2283). 

(4) Paternal preferred to maternal 

sapindas (2284-2285). 

(5) Heir fired by nnntber of pindas 

offered (2286). 

(6) Kxeeptlon to the rule (2287). 

(7) Order of heirs (2288). ^ 

(8) So«, Sons son and son’s son’s son 

(22SS) 

(9) Widow (2289-2290). 

(10) Daughter (2291-2294). 


(11) Daughter s son (2295). 

(12) Father (2297;. 

(13) Mother (2298). 

(14) Brother (^299-2^00). 

(15; Sister (2301;. 

(1 6) Brother s son^ (2302). 

(17) Brother s sons son (2304). 

(18) Siste/s son i2305;. 

(19; Other Sapindas (2306*2314). 

(20) Saknlyas (2315;. 

(2i; Samanodahas (2316). 

(22) Other heirs (2317). 

(23) Hermit's heirs (2318). 

(24^ Inheritance on re-union ^2319), 


2278. Analogous Law. — The rules regulating the order of succession 
though ostensibly based upon the doctrine of spiritual benefit do not ignore 
propinquity and in fact whenever tliey tend to divert succession from the 
natural line, other rules come in to check their course. Such are rules stated in 
clauses (2), and (5; which prefer males to females and nearer relations to more 
distant ones lineal to collateral and those directly related to those indirectly 
related to the propositus. As a matter of fact shorn of their religious mask, they 
result in designating the same heirs as the Mitaksliara which fixed their order 
by a more rational process of reasoning. 

All the clauses arc drawn from the decided cases B) and their operation 
will now be examined. 


Cl. ( 1 )-— (/ooroo OcbUvd v. Anand Lai, 13 
W. R 49 (69) F. B. 

Cl. {2)-^G()bind v Mohesh, 28 W. R. 117. 
01. {3)-Dayabbag XI-VL 6, 6 ; Prnn Kaih v. 
Surrut Ghunder, 8 G. 460. 

01. (4 )— Das v. Bamachufn, 16 G. 780 
(790, 791). 

Cl. (5 )— 8 Dig. 480 ; BaJ Kislwre v. Gobind, 


1 C. 27 ; Sheo Soondarp v. Pirthee Singh, L. 
R. 4 1. A. 147 (I 64 ). 

Cl {6)~Ife. 

Cl. (7)— Gooroo Gohind v. Amnd Lai, 13 
W. R. 49(5 ) 

01. (8)— Gooroo 0’o6ind v. Anand Lai, 18 
W. R 49 (69) P. B. ; Oobind v. Mohesh, 28 
W. R. 117. 
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2279. Pindas to the deceased preferred. — Tbt‘ first caluse lays down a 

rule wliich simply means that a nearer relation is prefer- 
red to one more remote? since it is only the nearest relations 
that give such pindas. They are the son, grandson, and, 
great _grandson of tlie deceased, his widow, daughter and daughter’s son who 
all offer pindas to the deceased and are preferred to the father and the rest. 
But the son’s daughter’s son and the grandson’s daughter’s son are exceptions 
to this rule, being allotted a place amongst this class though they offer no 
pinda to the deceased. 

2280. Another rule arising out of the last is that those who offer pindas 

to the deceased are preferred to those who accept them 
Cl- (2). from the deceased. Therefore, the son, grandson and great 

grandson who offer oblations to the deceased are preferred 
to the father, grandfather and great grandfather wJio receive them from the 
deceased, the former succeeding before the latter. As in the Mitakshara,the son, 
grandson and great grandson follow the rule of representation and all inherit 
as a single heir, this being justified on the spiritual theory tliat their offerings 
have an equal spiritual value. 

2281. As a part of the same rule and indeed, as a necessary corrolary 

/g thereof, is the rule stated in this clause that he who offers 

oblations to the father of the deceased is superior to one 
who off ers such oblations only to the grandfather and great grand father of 
the deceased. 

So in a case the family trt'e was as follows : — 

On p’s d^^ath the contest lay between J who 
was his brother’s son’s son s daught(‘r s son and his 
uncle’s daughter’s son G and tlie Court upheld J's 
claim holding that he is scarcely to be distinguished 
from the brother’s daughter’s son included in the 
Day ti Kmma in the list of liens and on the ground** j 
that he offered oblations only to his (P’s) grand- p 
father and great grandfather. (D Ev('n on tlie 
ground of propinquity J who is related to P 
through his father would be preferred to G who is 
iielated to him through his grand father. 

2282. Then again, those who offer oblations to both the paternal and 

maternal ancestors are superior to those who offer only 
Cl. (4). to the paternal ancestors. As such, a brother of the 

whole blood who presents six obtations to the ancestors of 
the deceased, three on the father’s side and three on the motJier's side, is pre- 
ferred to a half brother who presents only three oblations to the common 
father and not likf^ wise to the common maternal ancestors of the deceased 

since his mother and the mother of the deceased were different persons- 

The Dayabhag moreover expressly d"‘clares that the whole brother succeeds 
before the lialf ferother.l®) But when there has been a separation, a half brother 
who becomes re;mnited acquires the rank of a full brother as in the line of 

(1) Pran v. Surriit B 0. 460. Gobind, 1 C. 24 (84) F. B. 

(a) Dayabhag XI-V-8. 12 I Bajkiahore v, (8) Dayabhag. XI-V-ll. 12. 


A 

1 

B 

_L 

I I 

c D 

I I 

I (d) 

V iidamtiff) 

— G 

H 

(d) 

i 

J 




984 


THE HINDU CODE. 


[b. 251. 


succession which prpves that the theory of spiritual benefit placed by Jimut 
Vahan is regulating the order of succssion is not always an infallible guide 
and at times looks like placing the cart before the horse when he subordinates 
natural affinity to the so called religious efficacy. 

2283. Preference of Agnates. — The preference of agnates over cognates 

Qj characteristic of the Mitakshara system extends even to 

the Dayabhag law. And the grounds for their preference 
are stated in clauses (3) and (4) drawn from the case in which Petharam, C. J., 
and Ghose, J., stated tlie rules as follows : “ Between an agnate sapinda and a 

cognate sapinda of equal degree of propinquity, the former is preferred to the 
latter, although the latter is the giver of a larger number of cakes in which 
the deceased would participate than the former and also by the fact that 
agnate sapindas in any line* are always preferred to the cognate Sapindas 
of the same line. For instance, the father’s son’s son (t, e., a brother’s 
sgp) of the deceased owner offers three pindas, one to his own ‘" father 
and the other two to the grandfather and great grandfather respectively 
of the deceased and which two pindas only the latter participates. The 
father’s daught<=^r’s son (?. e.) a sister’s son offers three pindas^ viZ; to 
the father, grandfather and great grandfather of the deceased, and in all 
which pindas the latter participates. And yet the brother’s son is 
heir to the sister’s son. Then again, as between the father’s great grandson 
(brother’s grandson) and father’s daughter’s son (sister’s son) the former 
is the preferential heir although he is more removed from the father of the 
deceased, and offers only one pinda (?. e., to the father) in which the deceased 
participates, where as the father’s daughter’s son offers a larger number of 
pindas in which the deceased participates. ’ 

2284. Paternal preferred to maternal Sapindas. — Then again the 

relations who offer pindas to the paternal ancestors to 
Oh (5)- the deceased are preferred to those who offer them only of 

his materpal ancestors, irrespective of the number of 
pindas offered, because those who offered to the paternal ancestors are of supe- 
rior religious efficacy in comparison with the latter. This is supported in tJie 
Dayabhag as follows ; — ‘‘Now the Sapindas on the paternal line offer oblations 
to the paternal ancestors which the deceased was bound to offer and in which 
he participates, and the Sapindas in the maternal line offer oblations to the 
maternal ancestors which the deceased was bound to offer, but in which he does 
not participate ; so that, while they both confer spiritual benefit on the 
deceased, the former benefit him doubly by enabling him to participate in the 
oblations offered by them and by discharging a duty that was incumbent on 
him of offering oblations to certain ancestors, and the latter benefit him only 
in one way, namely by offering certian oblations which he was bound to offer > 
and therefore, while both are entitled to inherit his estate, the latter succeed 
only on failure of the former 

2288. So in a competition between the deceased’s paternal grandfather’s 
great grandsons and his brother s daughter s sons the 
former were held entitled to succeed in preference to the 
latter because they offered an oblation to his grandfather 
and their great grandfather in which the deceased participated, whereas the 
latter offered oblations to them as their maternal ancestors, ^though they 

(1) IJwri Das V. Bama Ohurn, 16 C. 780 (2) Da^ftbliag Xl-VI-]8, 20; BrixMel 

(79X). Jibm Krishna, 26 C. 285 (291). 
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offered two oblations to the only one offered by the former-^) For the same reason 
the father's broth<‘r’s daughters son (^) and the threat grandfather’s daughter’s 
son s daughter s son('^) are preferred to the mother s brother’s son, even though 
the latt'^r is specifically mentioned in the Dayabhag as an h nr, and the former 
is not On the same principle, the grand uncle’s daughter’s son would succeed 
in preference to maternal uncle. 


2286. Heir fixed by the number of pinias offered. — The rul^, that he 
01 (8) and (9) offers more pindas of the same description must be 

preferred to one who off ts a less , number of cakes of the 
same description which the deceased received or in which be participates, is 
subj'^ct to the preceding rules under which it lias been s^'en that a person who 
offers one oblation to th(^ father of the deceased is preferred to anoclu'r who 
offers two oblations to the grandfather and great grandfather. (^) But subject 
to the other rules Mitter, J., stated the two rules as follows: — “ Those who offer 
a larger number of cak' S of a particular description are invariably preferred to 
those who offer a l^'ss number of cakes of the same description and where the 
number of sucli cakes is equal, those that are off ‘red to nearer ancestors are 
always preferred to those offered to nior^ distant ones. ’ This is another way 
of securing propinquity. Uncbr the rule the brotlier comes before the uncle 
because the former offers thte(‘ oblations to the paternal ancestors of the 
propositus, while the latter offers only two. The pindas offered by the brothers 
are greater in number and since the brother offers oblations to the father of the 
d^ceised while the uncle offers to Ihs grandfather, he is pre ferable also under 
rule 3 The brother’s son and the paternal uncle’s son each offers to the 
father and grandfather of the d 'ceased besides offering an oblation to his own 
father ; while the other offers to the grandfather and great grandfather of the 
deceased in addition to offering to his own father- Hence though the number 
of pindas is che same in two cases, still since the pindas offered by the 
brother’s son are to the nearer ancestors of the deceased the brother’s son is 
preferable to the uncle’s son. 


2287. The exception to rule 1 in favour of a son’s and a grandson s da- 
ughter and the son of a brother’s and of a nephew’s 
Exception to rule 1 daughter who claim succession in the order of proximity 
before the maternal grandfather, is justified on the 
ground of their special merit. Jagannath argues : ‘Tfc 
must not be olijected that, were it so, the son of a granddaugh- 
dr would have a prior till.*, even though the father be living inasmuch 
as he gives a funeral cake to the d^.ceas^d hims^^lf. The oblations pres'^nt^d to 
the maternal grandfather and the rest are s 'condary b“cause they must follow 
fun'^ral cakes offered to paternal ancestors ; the son of a granddaughter can 
have no cliim, while the giver or sharer of a principal oblation exists. Mor 
should it b'^ objected as a consequence that the son of the laie proprietor’s 
daughter or of his father’s daughter, and so forth could have no title, if any 
kinsmen within tli ‘ degree of Sapinda were li\ ing. The Mahabharat showing 
that a daughter’s son procures advantage even by his birth alone, it appears 
that he does confer important benefit. Shri Krishna Tarkalankar concedes this 
opinion ” 


(1) Uobind v. Mohesh, W. R. 117 (UO) 
F B 

a Brajaial v. Jiban, 26 C 286, 

SauasH t. Karutia, 18 C. W, N 177. 
(4) Kniltu/i V, Karuno, 18 C. W. N. 477 

G. H. C— 108 


(479). 

(6) Prann^th v. Surrui, 8 C. 480. 

(6) Ouru Oobind, v. Annnd' Lai, W. R. 
49 (69) P B. 

(7) 8 Dig. 680, 
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2288. The son, the son’s .son and the son^s^pn s son take as one heir by 
. representation as in the case of the Mitakshara sons in 

^ ' accordance with the following text ; 

Dcya.bhe.g ~>The rule of distribution among sons extends equally to them and to 
grands n in toe male line There is not here an order of suocessioo following the order of 
proximity acoordinti; to birth, irot those three persons, the son grandson and great grandson, 
do not diffsr, in regard to the presenting of two oblations at solemn obsequies, one which it 
was inounibent on the ancestor to present, and the other which is to be tasted by his 
manes. (2) 


In the Mitakshara country the illegitimate son of a Shudra can inherit. But 
•not , so in B mgal where an illegitimate son of no caste can inherit. The 
Dayabhag repeats the same texts in favour otthe right of a Dasi putra to in- 
hedt, Put the courts have construed a danipiUra to mean the son by a female 
slave, which has b^c rme impossible since th^ abolition of the institution of 
slavery. The Dayabhag texts were examined by R. C. Mitt^r, J,, (4' in a case in 
which it was held that it could rot be broadly laid down that t^^e ilh'^gitimate 
sons of a S udra have a general right of inheritance to thrir father. All that 
could be said was that they may inherit in certain cases though they have a 
right to maintenance in all cas'^s. In later cases it was poim^'dout that the 
texts only warranted the claim of an illegitimate son begott'ni by a Shudra on a 
female slav'^, and that with the abolition of slavery the text had become 
obsolete. (^1 The difference b etween the Mitakshara and the Dayabhag schools 
is thus not due to different texts but to the diference in construction, the 
Cilcutta Court construing the term ‘ Disi’’ literally as meining a “slave” 
while the other courts construe it liberally as meaning a mistr ess. But since 
the text is the same the difference in construction does not app'^ar to be 
justified and it is submitted that the narrow view tak'^n by the Calcutta Court 
r''quir'"s r^-consideration. 

(2) Soii*BBon (7) See 2157) above 

(3) Son's son’B Bon (8) See 2168) above 


/3) Widow (8) 


2289. The widow ol)tains the estate as heir and not 
in view of maintenance: — 


D^y&bhr.g : By this text reUfing to the order of sucessiou the right of the widow to 
succeed in the first nstaoce is declired. It must not 'be allesed that the mention of the 
widow is intended merely for tue assertion of her r'ght to wealth puffii ent for the 8uhsi8« 
tance. For it would he irratimil to assume di0erent meanings of the same te''m used only 
once by interpreting the word wealth as signifying the wh'ile estate in respect of hr there 
and the rest, and not the whole estate in resoect of the wife. Therefore the widow's right 
must be affirmed to extend to the whole estate. 


The widow takes as the heiress of her husband being entitled, to all his in- 


terest whether joint or separate, and as 


(1) Oiyibhag X-l 81 

(2) Dfcy.bhtK III 1 18 : Tb. Xl l-Sk 

(8) Ch. IX>2'.t. 80 ; Golebrooke’g tranala- 
tion corrected per R. 0. Mitter, J in Narain 
V Rnkh^l I 0. 1 folio Aed in KituoX v. 
Sukurm'mi. 19 0 94; Bxmsaran v. Takchandt 
29 194 /20i,. 

(4) harain v. Rakhah 1C. 1 (7). 

(8) ' Narain v. Rakhal\ 1 C. 1 (7). 

(0) Kirpal v. Sukurmonit 19 0. 9X i Bam 


regards all pr)perty whether moveable 



Saran v, Tekchand^ 28 C 194 203/. 

(7) Dayabhag, If -I 18; XI-l 8i. 

'(8) 16, OooToagobindo v. Hureemodubt 2 
HiV 401 

(9) Dayabhag, XI- 1-6, 48; CosHnaut v. 
Iluf'rosoondry 2 Moriey’** pig. 198: Mohm Lai 
V. Sirtmmunee 2 B. 8. R. 40; 6 1 D (0. 8 ) 889 
Qhundst Kant. v. Bungahge 6 W.R. 61; D$e* * 
po V. Qdb'mda 1,6;W, R. 42; Durga Noth v 
Ghintam^i^ til 0. 814> 
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or immoveable, (l) It is also well settled in Bengal that a widow obtaining by 
inheritance h^r husband’s share in joint property is entitled to segarAte posses- 
sion by partition with her coparceners unless there be a bar on equitable 
grounds. (2) 


2290. The question whether th'=‘ widow could be exclud-d from inheri- 
tance by custom was raised and decided against the widow i a an old case 
dxid^d in 1S47 in which the widow’s suit for possession was resisted on the 
ground of a peculiar family custom excluding childless widows from succession 
to the prop'rti'‘S of her husband and father or grandfather as the case may be, 
and entitling her only to maintenance. 

It is clear that the widow in Bengal as well as elsewhere takes only a limit- 
ed int^r'^st and that her interest is divested by the subsequent birth or adop- 
tion of sons ^S. 34.) 


Wh '^re there are several widows th^y succeed jointly with the right of parti- 
tion and survivorship inter sc and in this r'^spect their position is similar to the 
Mitakshara co-widows inheriting to their husband. 


(8) Daughter 




C'^ed because 
with the following text : 


zzni. uaugnters 

their sons do. 


This is in accordance 


Dayabhig.— It is the daughter’s son, who is the giver of a funeral oblation, not bis 
sou nor the daughters daughter: for the funeral obUtion ceases with him. 


8. Therefore, the doctrine shou'd be respected wh'ch Dikshit maintains: namely that a 
daughter who is mother of male issue, or who is likely to become so, is compel enn to inherit; 
nor one, who is a widow, or is barren, or tails in briD($ing male issue as bearing none but 
daughters, or from some other cause. 


2292. By the law of Bengal, the unmarried daughter is first entitled to 
inherit if there be no maiden daiighw, then the daughter who has and 
th'*. daughter who is likely to have male issue are tog'^^ther entithd to 
the succession. Daughtefs who are barren, or widows, without male issue or 
mothers of daughters only can, under no circumstances inherit. 

Of daughters, then, only the following succeed ; — 

(1) Unmarried daughter 

(2) Daughter with son or who is H^ly to have male issue. (Q) 

Daughters who are 

(1) Barren, or 


U) Di^^bbag X1>1 ; Casainaut v. Hurro 
soondry, 2 Mor. Dig 198 ; Thakrcr Deyhae v. 
BaluJc Bam, 11 M I. A. 189 ; Bhugwande€n 
V. Myna Baea, 11 M. 1 A 487 ; Durga Nath 
V. Chintamoni, SI C 214 (218). 

(2) 8(uiamw>ey Jogesh Chunder, 2 C, 
262 ; Janohi v Ui thura, 9 C. 680 ; Durga 
Nathv. Chintamoni^ 81 C. 214 (218). 

(8> Sodamuney v. Jtogesh Ohundvt 2 C. 
262 ; Jan ki v. Mothura 9 C. 580 ; Dufgga 
Nath V. 81 0. 214 (218) 


(4) Buatic Lai v. Furushmonee, SB S. 
D. A 206 : 9 I. D (0, 8.) 480. 

(6) Bamundoas V. Tarinee, 7 M. I A. 169 
(188). 

(6) Per R. C Mitter, J. in Gunga v, 
Shumbhonath 22 W. R. Si'S (894). 

(7) Btfiode Kumari, v. Purcdhan, 2. W. 
R. 176 (177). 

(8) Badha Kiahcn, v. Bam Mundnl,^ W.R. 
147. 
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(2) Widows or 

Without mal^ issue, as moth^s only of daughters, are altog^^ther ex- 
clud'^d from inheritance. A childless widow is exclud3d (^1 even though she 
may remarry, 

2293. Und ^r the Widow's R"-marriage Act it is competent to a widowed 
daughter to marry and beget sons aft-^r the death of her father but if she 
re-marri"'d and begot a son before her father s death, then the estate would vest 
in her and would not be devested by the subs'=^quent death of her son. So 
, it has b'^en held that the daughter would inherit the estate if she was a childless 
wndow when the succession opened provided she was of marriageable age in 
which case she must be de'^m'^ d to be likely to become the mother of male issue, 
because she could re-marry under the Act., But the Dayabhag did not contem- 
plate, rentarriage of widows such as has be^m legalized by the Act and an 
ancient text cannot be construed in the light of subsequent legislation. 


2294. Ev^ry married daughter is pr^suim^d to be lik'=‘ly to b«get male chil- 
dr^m. If th erefore sh« was marri^^d and was not past thec'nld b'^^aring age she 
• would inherit to her father, It is th^m immaterial that she becomes a widow 
jor is barren since an estate once vested cannot be devested by subsequent 
'disability. 


Daughters likf‘ co-widows take a joint estate with the right of partition 
and survi\orship. When once an estapi vests in the two daughters, their right 
of survivorship which is a vested right cannot be devested by one of the 
daughters becoming whdow^ed or childless. 


(6) Daughter*s son. 


2295. The daughter’s son gives a fun^Tal oblation 
to his maternal grandfather and is therefore his heir. 


Where testator left only two issues one a grandson through a predeceased 
daughter and another diughter, a childh ss widow, the former was held 
entitled to perform the religious cer'^'moni^'S in pr^'ference to the daughter 
for the t^strtors spiritual b'=*nefit on the failure of the executor of the 
will to p 'rform the same and to receive tlu* income of the trust funds, 
though he could not appropriate the corpus. daughter s son s 

son is noj an heir under the Dayabhag law though he is a 
under the Mitakahara. On the principle that those who off r pin da^ 
directly to the deceased are preferr^^d to those who make offerings, in 
which the deceas d merely participates, the next person to come m the list 
should be the son’s daughter’s son and the grandson’ s daughter’s son and 
they have been assigned this place by Messrs Sarvadhikari and Ghose while 


(1) Haj Qhufider. v. DhvmmmBy H 
B. . B. 482 ; 6 I. D. (O.S) 1083; Taramcmee 
V. Luckheenif n^e t Marsh 29 

(2) Hindu Widows Act fXv of 

1886) kundn v. Mon Mi him, 19 C. W. 

N 4T2. 

<8) Hindu Widows Remarriage Act XV ) 
of 1856) S B\Binola v, Z)o/»^oo, 19 W, R. 
189. i 

ii) Amriilalv, Bajmiknnt, 28 W. R. 214 
(217) P. 0. 


(6) Strimutiu v. Dorasinga* H. 0. E. 
810 : BHdyonnth v. Dutga Chuni, cited m 
Amfit La i v. Hajorn^kafU, 28 W R. 2U 
(218) P. a 

(6) Dayabhag XI II , 9.17-29; Qunja 
shad v^Shumthotnaih, 2i W. E 898 

(7) 8 b Chunderv. Treeporab Faltm* 98; I 
I. D. (0 8.) 708. 

(8) r arv Inh 821; Ghose H, h. 8cd Ed , 
l85-.18a, 
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Mr. Sarcar places them after the mother’s sister’ s son though the judicial 
decisions relegate them to a place below the paternal great grandfather’s 
diug'Her’sson, W 

2293. This exhausts the h ^rita'-le descendants of the deceased Aft^r them 
come the ascendant sapindas, agnates having precedence over the cognates in 
the for owing order : 

i7) The father. father s right is equally supported by an 

(^xpi>^ss text : 

Dayi[.bahrg.-~ If there be no daughter’s son, the succession devolves on the father and 
not on the mother (before the father) nor at once on both parents For that is contrary to 
Vishnu’s tex*. *lf there be none, it belongs to the father: if he be dead, it appeitains to 
the mother.** i8) 

8 Thii is a result too of reasoning, rhe father’s right of succession should be after the 
daughter's son and before the mother; for the fathttr ojSering two oblations of food to other 
manes in which the deoeised ptrticipatea is inferior to the daughters’ son who presents 
one oblation to the deceased and two to other manes in which the deceased participates 


The Mitakshara phc-'S the mother b'^iore the father and hence a long 
apologia in the Dayabhag for reversing the order of succession. 


(8) The mother 


2298. The mother’s claim is supported by the 
following text ; 


Da.yabheg —If the father be not living the succession devolves on the mother t for 
immediately after propounding the father’s right to the estate, Vishnu’s text declares “ If 
be be dead, it appertains to the mother. ” 

2. This too is reasonable : for her claim properly precedes that of the brothers and the 
rest ; since it is necessary to maire a griteful return to her, f:>r benedts which she has 
personally conferred by rearing the child in her womb and nurturing him during bis infancy 
and also because she confers benefits on him by the birth of other sons who may offer- 
funeral oblations in which he will pirtioipate. {o) 

Ih. (XT VI-3) Nor can it bo uretended tha‘ the step mother, grandmother and 
gieat grandmother tike their places at the funeral repast, in consequence of [ancestors 
being deified with] their wives , for the terms ‘ mother” and (grandmother and great 
grandmother) dec (in such texts as the fnll)wiDg) bear tbeir original sense of bis own natural 
mother ” f ather’s natural mother ” and *' grandfather’s natur^l mother ” and it is by 
these terms that they are described as taking their places at the final repast. Thus it *8 
said, ** A m ther t4kes with her husband ihe 'uneral repast consisting of oblations to tbe 
manes : and the piternal grandmother with her husband and tbe paternal gre«t grand 
m'ltber with hers. But the introduction ot stepmothers and the rest to a place at the 
periodical obeoqu es is expressly forbidden (6: 

• It is thus clear that a step mother has no right of succession to her step 
gon/atid it has been so held, 

8. BPoth rs. brother is exp.ressly placed after the 

® mother. 

Dayabhag:— If tbe mother be dead, the property devolves on tbe brother ; for Vishnu 
having declared that ’'If tbe father be dead, it appertains to the mother’* proceeds to say ”on 
failure of he|, it goes to the brothers.” 


(I) Bar H. L; (4th Ed) 819, 820, 

(91 Qobind Prashad v. Mahesh Chunderi 
98 W B U7: Pratt Nathv. Surmt.SC 4oO 
(408, 464) f fluri Dr t v. Bamn'^hum, 16 C. 
780 \798;) Braja Lai v. Jiban Kiishm, 96 C. 
986 (991). 

(8i DayathsgXI IlMr 8. 

(4) Dayabhag XMV-8 6. 

(fl) Dayabhag XI.IV.1.9 ( §18-7 oombat 


the contrary view that she should have 
precedence over tbe father.) 

(6) Daythhag XI.VI 3 
(7| Lakhi Priua v. Bkair/tbchnsidra. 5 B, 
8 R 869; 7 I.D (0.8) bl2 . Bhyr<bee v. Nub 
Kimn, 6 B. S R 61; 7 I. D. (0.6) 719 ; 
Alhad^noni v. Ookoolmoni^ (1652) 8 6. D A. 
B. 568: 19 I. D. (0.8) 438. 
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8. That too is reasonable; for the brother confers benefits on the deceased owner I'y ofie- 
ring three toperal oblaMons to bis father and bis other ancestors in which the deceased parti* 
cipates ; and he oooapies his pboe as presentins three oblations to the m atom al^grand father 
and t^e rest, which the deceased was bound to offer; »nd he is therefore super ibr to the b^'oth’ 
er*8 son, who has not the same qutlifio<tions. But deriving his origin from the mother, the 
brother, though be does ponsesa the^e qualification a, is inferior to the mother; and his suooes- 
sion, ih refore, very properly tjikes effect after her (D 

9. Here a^ain a brother of the whple blood has the first title under the following text 
({ 10) and even nn^er the genertl rule for the brother’s succession. The meaning that the 
whole brother shall inherit in the first place but if there be npne, then the half brothers ; lor 
he also is signified by the word brother, being issue of ihe same father. 

10. The passage alluded to '§9^ is as follows. A reunite 1 brother sbaU keep the share 
of his reunited [co-heir] who is deceased or shall deliver it to [a son subsequently] born 

16. Therefore the half brother who is again associated in oo-parcenj.ry njqt^takft 
succession exclusively; but the whole brother [shares it] i hough not associated. §uoh is the 
meaning; and consequently the wbrle hrotlier, who is nor. reunited in parcenary and the half 
brother who is associated should divide the succession. (2) 

2300 . Thus both by the text and on general principle, a brother of the 
whole_])lQod is preferred to a brother of half blood becaus‘=i the former offers 
oblations both to the paternal and maternal ancestors of the deceased whereas 
the latter offers them only to the paternal ancestors, his maternal ancestors 
being different. The pr ference of one over the other has nothing to do 
with the property whether it is divided or undivided. 

A separated full brother is equal to a jpjni half brother and they inherit 
in equal shares/ 

2301 . It has been said before that the daughter is an heir not because she 

confers any spiritual benefit but because her son is an 
Sister. heir. But the same argument does not bring in the sister 

whose son is an heir though she herself is never the heir 
of her brother though in a cise decided in 1810 it was h-^ld that a sister 
encienie of a son miy tike the heritage in trust for fijer son to the exclusion of 
her paternal uncle’s son. In so holding it was said “The sister is the source 
of production of daughter’s sons to the fathor and the medium of their relation. 
If at the death of her brother Gorachand,^ no son of Chandra Mala existed, still 
(since the right of the father’s daughter’s son could not otherwise be estab- 
lished; she was entitled to enter on the succession and hold until production of 
her male issue. This too was analogous to the succession of the daughter to 
the estate of the father, who died leaving no male issue or widow. T he si st*^^£s 
;$on and.not the sister was entitled to the property ; for he offered oblitions 
' (incompetent to the sister) at periodical obs equies.” Similar view was taken 
in another case decided in 1830 in which the sister was held entitled to 
hold possession as long as there was hope of her bearing a son. But this 


(1 Dayabhftg XI.V.1,3. 

(2) Dayabhag XI-V. 1.8,10,16. 

(8) Neelkisto v. Beer Ghunier, 12 M. T.A- 
623 (683.541); Bhoo Su^idary y.l itth^e Singh, 
L. B. 4 I A. 147 (152) approving Bajkishore 

V. Oobind, 1 C 27 F. B. 

(4) lehen Chunder v. Bhurub Ghunder, 6 

W. R 21; Rmj Kishore v. Qobind, I.C. 27 F.B. 
approved in Sheo Soondery v. Ptrihee Smgh 
L B. 4 I. A 147 

(5) 'Baj KUhore v. QobM, 1 0. 27 F B. ; 
SMo Soof^ry v. Pirthee Singh, L. R. 4 I A. 

147 (168). 


(6) Per R. C. Mitter, J, is OungaPer$had 
V. Shumbhoonnth, 22 W, R. 898. 

(7) K^rpa Mayee v. Demoduf, 7 B, S. R.‘ 
226 ; Ram Dyal v Mayryee, 1 W. R. 227 ; 
KaUe Pershid v. Bhoirahee, 2 W B. 180 ; 
Anund Ghvnder v. Teetooram, 6 W. R 216 : 
Rskktm v. Kadamath, 5 B. L. R. ^App ) 87. 

(8) Koruna v. Jai Chandra, 6 B 6 R. 60. 

(9) Karona v Jai GhoMdra, 6 B. B. R. 60 
(64 66); 7 I. D (O B.) 87l (876. 87fi). 

(10) Sumhochunder v. Bam Durga, 6 B.8. 
R. 291 ; 7 1. D, (O,. 8.) 886. 
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view was not acceded to in a later case W in which however, it was held that 
if the sister’s son was conceived at the time the succession opened he will 
succeed, but bis mother had no right. 

2302. The right of the brother’s son is provided 

10. Brother 6 Bon. following text : — 

Day&bhag ;~1. On failur^^oi brothers, the brother’s son is heir , for the text of 
of ViBbnu having declared “it goes to the brothers ” proceeds, “ After them it descends 
to the brother’s sons.” 

2. Amongst these the succession devolves first on the son of a uterine or whole brother; 
but if there be none it pa^^ses to the son of the htlf brother. (^) 

JaganuEth ;-~Tbe son of an uterine brother has the first claim because he confers 
benefit' ou the mother of the late proprietor ; for it appears from a t xt cited by Jimut 
Vaban, Ragbanandao and the rest that the fither’s natural mother also shares with her 
husband the funeral cake offered by a son’s son : but those benedis cannot be conferred by 
the S' n cf half b oftbeis . however on failure of other nephews, the son of a half brother 
ma^y. inherit. 

2303. As in the case of the brother, so in the case of the brother’s son, a 
joint ^rjjpphew is preferred to one separate and on the same principle, sons of 
brothers of tlie whole blood succeed before sons of brothers of the half blood, 
and of two n^'p’^ews of tlie whole blood a re-united nephew succeeds before the 
one separated and of the two nephews, one of the whoh‘ blood and the other of 
half blood, the latter though united succ^'eds equally with the former. '^) In ether 
words mutatib mutandis the rules applicable to the brothers are equally 
applicable to the nephews, and it is so laid down in the Dayakram Sangrah : — 

Deyak re.m 8f ngrc.h :-~8. Among brother’s sons aFsociated and unassociated, all of the 
whole blood, ibe succession devolves on the associaied brother’s son. 

4. fn like manner, in ibe ca^e of a s^oiated and unass'^ciated brother’s sons, all of the 
half blood, the succession devolves on the a>Bociatel brother’s son ot the h<*lf blood. 

5. But if the son of the whole b’’other were unassooiated and the son of the half 
brother assrciated. then they both inherit together, 

11. Brother’^ sou’s 2304. The brother s grandson is preferred to the 

paternal uncle as explained in the following text : — 

Dayt.bhag i—b. Accordingly (since superior benefits are conferred by such a. successor) 
the brother’s grandson ex lades the paternal uncle ; for he is a giver of oblations to the 
deoeised owner's father who is the person principally considered. 

7. But the brother’s gre«t grandson thaugh a lieneal descendant nf the owner’s father 
is excluded by thi paternal uncle ; for he is not a a giver of obUtions, since he is distant in 
the filth dcgiee. i'll 

In a competition between grand nephews of the whole and half blood and 
those re-united and separate, the principle of preference is the same as is 
applicable to the brothers and nephews (2303). 

Though a grand nephew is an heir, a grand niece (brother’s son’s daughter) 
is not an h^ir. 


(1) Kesub Chunder v. BUhnu, flSdO) 2 
B. 8. D. A. 340 ; To the same effect Kalee 
Pt^&hod V. Bhoir^bee, 2 W. B. 180. 

(2) Davabhag XI VI 1,2. 

(8) 8 Dig 619. 

(4) Jandub v- B$nodebeh'>ry, 1 Hyde. 214; 
Akahoy v. Haridaa. 86 G. 721 (7i4 ) 

(5) Dayabhag Xl-VI.2 ; Ky^ash Chunder 
y, Gooroo Churn, 8 W. R. 48 afifirwed on 


review Ooorroo Chvfn v. Kylash, 6 W. R 
18 

(6) Dayakram Sangrah, 1-VlII 8o5 
(Setlur) pn. Ill, 116. 

(7) Da>akram Sangrah 1-7X118.5 (3etlur). 
114,116. 

(8) Dayabhag XI-VI-B, 7 • 

(9) Badha v. Doorga, 6 W. R. 131. 
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A brother’s son’s son’s son bein^>^ in the fifth degree is a Sakulya and 
not a Sapinda. As such he cannot inherit in preference to a brothers daugh- 
ters son who is a sapinda. (i) 

2305. The father’s daughter’s, son is expressly 
12. Sister’s son. named inDayabhag as an Heir in the following text 

Dayabhag ; —8. Bat on failure of hetre of the fAther down t? the gre^t Hrindsoa 
it ma t be auderdt)od thit tiie sauoddsioa devolves on the f •ther'e daughter’s soh (in 
prefereooe to t *>e aoote) in like m inast as it deaoeads to the owner's daughter's son (on 
failure of the male issue) in preference to the brother. (8) 

The position of the sister’s son in the line of lieirs is both textually 
recognized and judicially acknowledged.*^! As in the case of sons of brothers no 
distinction is made in the case of sons of sisters of the whole blood and those 
of the half blood, both being equally entitled to succeed as provided in the 
following text : — 

Dayakram Sangrah:— Aooordins to Aoharya Chudamani the son of the proprietor's own 
sister, and the son ot his half sister hi,V6 an equal right of inheritance. 

Neither a sister’s diu;jhter nor a sister’s daughter’s son is an heir. 

2306. The brother’s daughter’s son, and the brother’s son's daughter’s 
son (^1 ar' said to oe next to in lerit ; but judicial aut lority places them lower 
down after No. 2G post. 

(13) Father’s father. 

(14) Father’s mother. 

(15) Father’s father’s son. 

(16) Father’s father’s son’s son. (**) 

(17>/ Fither’s father’s son’s son’s son. 

2307. The grand father’s great grandson is mentioned in the Dayibhag 
as an heir, but the brother’s daughter’s son is not so mentioned; and therefore 
the latter would be postponed to the former. ^^) 

(18) Father’s sist'^r’s son. 

He is also mentioned in the Dayabhag.'®) 

(19) Father’s father’s father. 

(20) Father’s father’s motive. 

(21) Father s father’s father’s son. 

(22) His son, '1^) 

(23) His son’s son. 


(1) Dtgumber 5d‘i (667) 

following Guru Gobtnd v. A^iund Lal^ 13 W . 
R 49 F. B : contra m Kashee v. llaj Oobind, 
24 W. H. -^29 in which a Sakulya was held 
preferable to a cognate Sipinda diseenied 
froat as inconsistent with the Full Bench 
Case in 13 W it 4 >, 
ei) Dayabhag Xl-VI-8- 

(3) BdjehunavT v. Goculchundt 1 B. S. R. 
66; 6 1. (O.S.i 42 Katuna v. Jaickandra, 6 
B. S. H. 60 ; 7 I L). ^O.S.) 371 ; Ln/chi Pnya 
V. Bkaifob Chffbdrn^ 6 B S K. 3b0 , 7 I. D 
(0. S bl2 ; Sumb ehundcr v. Qungachum, 6 
B. S R 2^1; 4 i D ,O.S.) 8o6; Guru Gobind 
V. Afhand Lai, 18 W. R. 4j P. B. Seeia Ram 
V, Fuiherchaftd, 16 W. R. 438 ; Ganeih v. 
mkcrnul 22 W R. 264 

(4) Kal$e Pershad v. Bhoirabee, 2 W. R, 


180 : Krishna v. Secf'elaru of State, 86 0 . 631. 

(5) darv. Inh H22 : Bhattaoaar>a H. L. 
(2nd Ed ) 604. 

(6) Prannrth v Surrut Chunder^ 8 C. 
46u ; 8 Dig. 630 

(7) Dayabhag Xl-Vl*9, Juggut Narain v. 
Collector ^ 4 C. 4i8 iV" ; Oodoychfttn, 4 0. Ill 
413; ; Goyal v Batidos^ It C. 843. 

(8) Jugqut Nrratn v Collector, 4 0. 418 N» 

(9) D^yabhag XI VI 9 

(10) Sarv. Jnn 882 places before this the 
father's father's son's daugbtei'e on, and 
the fathei t iatber's pon'a sun's daughtet's. 
son. 

(11) Ooyal Ghunder v. Bari Dae, U Cs 
848 . 

(12) Mahodff v Kuleani, 1 B. B B. $2, 
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(24) Paternal great grandfather s daughter’s son. 

2308, There is some conflict of views as to the order of the next follo- 
wing. W 

(25) Son’s daughter’s son. 

(26) Son’s son’s daughter’s son, 

(27) Brother’s daughter’s son. 

(28) Brother’s son’s daughter’s son. 

2809. As to these, Jagannath says ‘'It should be remarked that the son of 
a son’s and of a grandson’s daughter, and the son of a brother’s and of a 
newphew’s daughter, and so forth, claim succession, in the order of proximity 
before the maternal grandfather ; for they also confer benefits by the oblation 
of funeral cakes.” 

(29) Paternal uncle’s daughter’s son. 

(30) do son’s daughter’s son. 

(31) Paternal grand uncle’s daughter’s son (6). 

(32) do son’s daughter’s son. 

2310. It has been held that the great grandfather's son dciughter’s son is 
entitled t6 succeed in preference to the maternal uncle. They present an 
oblation to the deceased’s paternal great grandfather in which the deceased 
participates.('^) 

(33) The maternal grandfather. 

Both the Dayabhag and the D.xyakram Sangrah places tht' maternal 
grandfather here. (^) 

(34) Mother’s brother. 

(35) Mother’s brother’s son. 

(36) Mother’s brother’s son’s son. 

2311. The last three are the agnate descendants of the maternal grand- 
father and as such relations in whose oblations the deceased participates. 
They are therefore preferred to the Bakulyas. 

(37) Mother’s sister’s son. 

2312. As the mother of the deceased and the mother of the heir were 
daughters of the same father and as the deceased left no nearer kinsmen vested 
with the right of offering the funeral oblations offered by the heir to his 


(1) Da.7Abhftg XL VI 9 ; Sarv. Inb. 823 
plaoQ here the great grandfather’s son’s 
daughter’s son (No. 3l) and the great great 

a randfather’s grandson’s daughter’s son 
STo. 82), 

(2) Sarv. Inh. places them earlier (Inh. 
821) ; Sarkar places them after the maternal 
relations provisionally iH. L. 8rd Ed 807, 
808) while Hr. Gbose places them as in tbe 
text (H. L. 8rd Ed 187, 188) ; GdbM 
nhad V. UohdBh Ohunder, 28 W. R 117) 
Digumber v Moiilal, 9 C. 568 ; Uuri Das v. 
Bama Chum, 15 0. 780. 

(a) 8 Dig. 580 

U) 0Mndo V. Woomesht (1864) W. K. 
176 i Quru Oobind v. Anand Lcdt 18 W, R. 
59 E. B. Qopal v. Bari Das, 11 0. 8i8 ; 
Bhdor V. AmrUa Lai, 17 0. W. N. 492. 

H. c—104 

'Ip 


(5) Dayakram Sangrab, I-X-IS (Setlur, 
117. 

(6) Kailash Chafidra v. Karma, 18 0. W. 
N. 477 followed in Kedar Nath v. Hari Das 
53 0.1(11). 

(7) Daya Kram Sangrab, 1-X 18 (Setlur) 
117. 

(8) Dayabhag XI-VI-20. 

(9) Dayakram Sangrab, l-XAi (Setlur) 
117. 

(10) Braja Lai v. Jiban Krishna, 26 C. 
285. 


(11) Dayakram Sangrab, 1-XJ6 (Setlur) 
117 ; Padmdkumari v Court of Wards, 8 0. 
m (810) P. C. 


(12) Roopchurn v, Afmndlal, 2 B.S. R. 55 ; 

v.aoluek Ohundtr, 
(1848) B. S. X>. A. 38 ’ 
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maternal grandfather, and as the deceased had no sapindas within 3 degrees, 
the mother’s sister’s son has the preference over lineal descendants from a 
common ancestor beyond the third degree. 

(38) The maternal great grandfather. 

(39) His son. 

(40) His son’s son. 

(41) His son’s son’s son. 

(42) His daughter’s son. 

2313. Nos. 38 to 42 are supported by their enumeration in the same 
order in the Dayakram Sangrah. (2) 

(43) The maternal great great grandfather. 

(44) His son. 

(45) His son’s son. 

(46) His son’s son’s son. 

(47) His daughter’s sons. 

2314. This is in accordance with the express text of Dayakram 
Sangrah (3) which closed the list of Sapindas with the last. But the following 
are also Sapindas though not so included in that work. 

(48) The maternal grandfather’s son’s daughters. 

(49) Maternal grandfather’s grandson’s daughter’s son. 

(50) The maternal great grandfather’s son’s daughter’s son. 

(51) The maternal great grandfather’s grand son’s daughter’s son. 

(52) The maternal great great grandfather’s son’s daughter’s son. 

(63) The maternal great great grandfather’s grandson’s daughter’s son.’ 

2315. Sakulyas. — In default of all Sapindas, wJiether Gotraj or Bandhus, 
the inheritance goes to the Sakulyas in accordance with the following texts. 

Dayabhag Accordingly since tbe succession devolves on heirs down to the 

maternal unole and the rest, in the order of oblations in which the deceased may partiolpate, 
or which he was bound to offer, Manu considering that purport as sufhciontly indicated by 
the two passages above cited, To the nearest Saplnda the inheritance next belongs,’* 
prooeeds thus * Then on failure of such kindred, the distant kinsmen shall be the heir,’* or 
the spiritual preceptor or the pupil. 

16. The distant kinsman (Sakulya) is the descendant of the paternal grand-father's 
grand father or other remote ancestor. Suoh relatives are denominated Samanodaks. Their 
order of sueoeasion is in the series as exhibited. On failure of suoh heirs down to the 
Samanodaks, the succession devolves on the spiritual preceptor, the pupil, eto 

Dayakram Saiigrah:~22. The Salnjlyas or remote kindred, are of two descriptions, 1st 
descending and 2nd, ascending. ^ 

28. The first includes the great grandson’s son, and thereat down to the 8rd degree in 
the descending line. The seoond includes the great grand- father's father and other ancestors 
up to the 8rd degree in the ascending line. 

24. Here the distant kinsmen in the desoending line first obtain the inheritance, 
according to their respective order, since the deceased owner partakes of tbe remainder o£ the 
oblations which they present. 

(1) Beynaih v. Muthoor Nath. 6 B. S, B. B. 389 ; Sarv. Inh. 823 places here Nos 60 
80 ; 7 1. D. (OS) 688. According to Sarv. Inh. and 61. 

p. 828 Nos. 48 and 49 should next follow— (8) Dayakram Sangrah 1-X -19, 20 (Set. 
but for the reason given in this case they lur) 117 , Sarv. Inh. 828 places here Nos* 62 
should be postponed till after 47. and 68. 

(2) Dayakram Sangrah I.X.17 l8(Setlur) (4) Dayabhag XI- VI-14, 16; Dayakram 
117 ; Braja Kkhore v. ftodha Gobind, 12 W Sangrah I.X-21 (Setlur/ 117. 
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25. In their default the distant kindred as far as the third degrees in the ascending 
line inherits in due order, (i) 

2316. Samanodaks: — In default of Sakulyas, the Samanodaks in the 
same order. 

2817. Other heirs — The rest of the heirs here enumerated follow the 
Cl. {4)-(ll). order of the Mitakshara. In one case it was held that a 

priest may be the heir of his deceased disciple. 

2318. Hermit s hdr. — The heirs of hermits follow the Mitakshara text. 

2319. Inheritance on reunion. — The rules of succession amongst re-unit- 
ed relations have already been stated in S. 152. There is no difference in this 
respect between the two schools, since even under the Dayabhag law the 
reason for inheritance by a reunited co-parcener is not spiritual benefit, but a 
f^i^asi-contractual relation and affection for each other.” Both the Smriti 
Chandrika (*) and the Virmitrodaya contains an exhaustive chapter on reunion 
f®) from which the following table of succession is drawn* — 

(1) Reunited full brother. 

(2) Separated full brother ) both share equally. 

(3) Reunited half brother 1 

(4) Reunited father. 

(5) Reunited uncle. 

(6) Separated half brother. 

(7) Separated father. 

(8) Separated mother. 

(9) Widow. 

(10) Sister. 

(11) Nearest Sapindas. 

(12) Samanodaks and the rest, as in the case of ordinary succession. 

2320. The heir to the estate of a reunited person must maintain his wives 
and support his daughters till they are married as well as perform the 
ceremony of their marriage. 


(1) Dayakaram Saugrah 1--X 23*26; 8et- 
lur 117, 118 

(2) Jugdamnd v. Kesstihnund, 1864 W. R. 
U6. 

(3) Akshoy v. Bari JDrtfi, 35 C. 721 (726). 

(4) Ok XII (Setlur) Pd. 800, 807. 


(6) Virmitrodaya Ch. 1 V (Sotlur) P. 427. 
58 » * 

(6) Ib. (Setlur) 43i. 436. 

(7) Ib. (Setlur) 486. 

(8) Vinuitrodsya Ch. IV.18 (Betlur) 436. 
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CHAPTER XXIV. 


Woman’s Estate. 


2321. Topical Introduction : — Women’s property is divisible into 
property over which she possesses the power of disposal at her discretion and 
that over which she possesses only a limited power of disposal. The former 
comprises property which is spoken of as her own peciilium or Stridhan which 
will be the subject of another chapter, while the latter is the property which she 
acquires by inheritance or partition whicli is the sul)ject of this chapter. It has 
been stated before that Hhidu Law regards women as inherently incompetent to 
hold property. And such rights as are conceded to her bear the marks 
of the struggles which marked their course. To begin iwith, all Hindu females 
started as slaves in their husband’s household. As such they liad no rights of 
property. But in course of time they had to be conceded sucli rights by the force 
of usage. This has led to the adaptation of old texts to new conditions. The 
womanlsjrights at the present moment stand highest in Bombay and Imvest in 
the orthodox Mitakshara country. Madras and Bengal take an int^nVediate 
place but tlie general rule that women lake only a limited estate applies equally 
to all. But as their Lordships have pointed out, tliis does not mean that she is 
not the owner of her estate. All it means is tliat her power of alienation is 
limited. 

2322. The conception of unqualified ownership with a limited power of 
alienation may not be consonant with the general law. But it is a necessary inci* 
dent of a woman’s estate. As such it has given rise to certain rights which the 
reversioner may enforce during the life-time of the female heir. What these rights 
are will be found set out in the sequel. This chapter deals with the rights of 
women over their property other than Stridhan. 

The next chapter will deal with the rights of reversioners, while another 
chapter sets out women s rights over their stridhan and the law regulating its 
succession. 

Rettriction on wo- 252- Except as otherwise provided, the- 
mon-Bestste. rights of a woman in her property acquired by 
partition or inheritance} are limited as follows : — 

(1) The estate is liable to be devested upon the subsequent 
birth or adoption of a son or upon her re-marriage but not for 
unchastity. 

(2) She is not entitled to alienate the corpus except for legal 
necessity, or beneht, as hereinafter provided but she is entitled to 
appropriate all its income and accumulations which she may 
dispose of at her discretion. 

(3) On her death her estate devolves on the next heir of the 
last male owner. 
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Exce[>tion 1 : — Under the Mayukh law females who belong 
to the family of the propositus by birth take an absolute interest 
while those who come into it by marriage take only a limited 
estate. 


Except ion 2 : — A Jain widow has absolute power of disposal 
over the self-acquired property of her husband inherited by her. 

Exception 3 . — Nothing in this section applies to an estate 
acquired by a woman by deed or devise which may confer on 
her an absolute estate. 

Illustrations. 


(а) A inherits an impartible estate from her husband. She takes a limited estate. 

(б) A, the mother, suooeeds as heir to her son. A takes only a limited estate 
(e) A, the daughter, inlierits her father^s estate. A's estate is limited, 

id) A, a sister, inherits her brother’s estate in Bombay. A takes an absolute estate, 
though elsewhere her estate would be limited. 

Synopsis. 


(/) Text on xoomans inheritance 
( 2323 )* 

{2) Women inherit limited estates 
( 2324 ). 

VJ) lixcelHion in Bombay ( 2324 ). 

(i) Nature of her interest in pro- 
perty allotted on partition 
( 2325 - 2326 ). 

(5) Legal position of ivoman inheri- 
ting an estate ( 2327 ). 

{(}) Widow's position that of otoner, 
m)t of a trustee ( 2328 - 2329 ). 

( 7 ) Devesting of her estate ( 2330 ). 

(8) Forfeiture of estate on re- 

marriage ( 2331 ). 


(o) llcstriction on her poivers of 
alienation ( 2332 ). 

( 70 ) licason of the rule ( 2332 ). 

ill) Best notion applies to movea- 
bles ( 2333 ). 

{12) Customary rights of widow in 
Mithila ( 233 :?). 

{is) Power over income and accu- 
mulations ( 2336 - 2337 ). 

ill) Female owners in Bombay 
( 2334 - 2340 '. 

( 75 ) Jain widow ( 2341 ). 

( 75 ) Estate of widoiv taking under 
gift or devise ( 2342 ). 


2823. Analogous Law. — Tliti position of women is summed up in the 
two texts one from the Veda and another from Katyayan which are cited by 
all later commentators as the last word on woman’s capacity and has rights 

Baudhayanr— The Veda deolares therefore women are considered to be destitute of 
strength and of a portion.” 

Katyayan Let the ohildless widow, preserving unsullied the bed of her lord and 
abiding with her venerable proteotor. enjoy with moderation the property until her death. 
After her death let the heirs take it. But she has not property therein to the extent of gift, 
mortgage or sale. (0) 

Narad .—Women’s business transaotions are null and void, except in ease of distress, 
espeoially the gift, pawning, or sale of a house or field. Women are not entitled to make a 
gift or sale; a woman can take only a life interest whilst she is living together with the rest of 
the family. Such transaotions of women are valid where the husband has given her consent 
or, :n, default of the husband the son, or, in default of husband and son, the King (7). 


(1^ Muttu V. Dora Singhaf 3 M. 290 P. C., 
Vmhayanima v. Venkata ^6 M. (>7^^ P. C., 

S Vrifbhiikan Das v. Parbati 32 B. 26. 
Ohotaylal v Chunoo Lallt lA B. L. R. 
236 afStmad O. A. i C. 7i4 P. C. 

(4) Bhaskar v, Mahadeb 6 B H.C.B. (O.C.) 1 
(6) 2 S.B.E. 9—15; Viiamitrndaya (detlur) 


106. 

(0) Cited in Daya Bhag XI— May 
IV-VIII-4 (Mandlik)77: Vivad Cbintamani 
(Betlur) 250 ; Smriti Chand. XII— 1— 2$ 
(Setlur) 279 ; Viramitrodaya (Setlur) 406 
(7) Narad Hi— 27 - 80 . 
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Mitakshara bt'iejly propounding the division of wealth left by the husband and 

wife), “But sous divide equally both the efieots and the debts after the demise of their 
parents’') The partition of a man's goods has been described at large The author now 
intending to explain fully the distribution of a woman's property begins by setting forth 
the nature of it, “What was given to or received by her at the nuptial fire or presented to 
her on her husband's marriage to another wife, as also any other (1) separate acquisition is 
denominated a woman’s property." (2). 

Later texts emphasize her dependence and worthlessness except for the 
purpose of procreation. Her right of property has been of slow growth and the 
present law is as stated in the section. 

2324. Women, acquire a limited estate; — Women generally take a limited 

estate. It is immaterial whetlier she takes^as widow daughter (except in 
Bombay) mother, or a grandmotlier (except in Bombay) (^) it being 
immaterial whether the property is inherited from a male or a female, (10) 
or whether the property is moveable or immoveable (^^) partible or impartible 


(1) In original the word is 
i.c. “or the like" so that the passage should 
mere correctly read thus , “or received by 
her at the nuptial fire, or pre.sonted to hat 
on her husband's marriage to another wife, 
or the like." So held in Ghotay 
Chunnoo Lall 4 0. 744 (754) (P. C ) 

(2) Mit. 1-XI-l. ^ 

(8) Keetui Singh v. Koolahul Singh 2 M.I.A 
529; Thakoor Deybae v. Baluk Bam 11 !• 

A. 180 , Bhugwandeen v. Uyna Bace IX M. I. 
A. 487; Monvram v. Kerriy 6 C. 776 (789i 790) 
P. 0. 

{^)Ohotay Lai v. Chunncolally 14 B. L- K. 
236 affirmed 0 A- 4 0. 744 P- C Mutiu v. 
Dorasinga 8 M. 290 P. C. Venkayamma v. 
Venkata 2b M. 678 P. C. 

(5) Vinayek v. Luxumeebai, 1 B. H C. R. 
117 affirmed 0. A. 9 M I. A. 520; Bhaskar v. 
Mahadev, 6 B. H. C. R. 1; Haribhat v. Damo- 
arbhaty 3 B. 171; Bharmangavda v. Rudrap- 
gavda 4 B. 181 (187); Bulakhi Das v. Keshav 
Lall 6 B. 86; Jankihai v. Sundra 14 B 612. 
Kindabai v. Anacha 15 B. 206: MadJiavram 
V. Dave ,21 B. 739 (746), 

(6) Vinayak v. Luxmee Boi, 1 B. H. C. R. 
117 affirmed O. A. 9 M. I. A. 520; Shakharam 
v. Sitabai 3 B. 363; Bharmangavda v Btidra- 
pagavda 4 B. 181 (187); Tuljham v. Mathura 
Das 5 B. 662 (670);VriJbhukanda8 y Parvatiy 
32 B. 2 ; Poorendra v. Hemangini 36 C. 75 
(84), Baohiraju v. Venkatappaday 2 M. H. C. 
R. 402 ; Kutii v. Rada Krishna^ 8 M. H. C. 
R. 88 ; Punchanund v. Lolshan 3 W. R. 140 
(Mithila case); Bijya v. Unpoorna 1 B. S. R. 
215 ; 6 I. D. (0. 3.) 159 ; Nujur v. Ram 
Koomary 4 B. B.R. 393 ; 7 I. D. (O: S.) 293. 
Ptem Luita v* Goluck Chunder 7 B. S. R. 127, 
8 I. D. (0. 8.) 97 ; Julksur y. Uggur Boy 9 C. 
726 ; Poorendra, v. Hemangini, 86 C. 75. 

(7) Plukar v. Ranjit 1 A. 661. 

(8) Gandhi v. Jadaby 24 B 192: contra Per 
Ranade J. in Madhavravi v. Dave, 21 B. 739 
(. 744 ). 


(9) Dayabbag XI'1.56-61 ; Mayukh IV- 
V11I 4: (Setlur) 97; Virmitrodaya HM-8* 
(Setlur) 376-380 Smriti Chandrika XI.1.28 
(Setlur,) 279 VivadChintamani (Setlur 266 
Dayakram Sangrah 1 II-S-S (Setlur) 110. ; 
VyvasthaDarpan (?nd Ed) 124 'Keerut Singh 
V. Koolahul Singhy 2 M.I.A. 331 ; Collector v. 
Cavaly, 8 M. I. A. 529 ; Thakoor Deybee v. 
Baluk Bam 11 M. T. A 139; Bhugwandeen 

V Myna Baee, 11 M. I. A. 487 ; Mmiram y. 
Kernjy 6C. 776 ^789, 790) P. C. Jamiyatram 

V Jamfna 2 B. H. C. R. 10; Lakshmiy Bai v. 
Ganpat 4 B H. C. R. (0. G.) 160 (163) Bhas" 
kar V MahadeVf 6 B. H. G. R. 1 ; Bharma* 
gavda v. Rudrapgavda. 4 B. 181 (187); Vrij- 
bhuka^idas v. Parvatiy 32 B. 2; Kattama v. 
Dorasigafy CM H. C. B. 3l0 ; Vasudevetn 
V. Secretary of StatCy 11 M. 167 (I 667 ; Ouru^ 
nath V. Krishnajiy 4 B. 462 ; Tulji Bam v. 
Mathuradas, 5 B. 662 ; Madhavram v. Dave, 
21 B. 739 

(10) Dayakram Sangrah Il-lII 6 Thakoor 
Deybee v. Baluk Ram, 11 M I. A. 189 Bhag^ 
wandeen v. Myna Baee, 11 M. I. A. 487; Sheo 
Shankar v. Debi Sahai, 26 A. 468 (P,*C.) re- 
versing 0. A. Debi Sahai v. Sheo Shankar 22 
A. 863, Sheo Partdb v. Allahabad Bank 26 A. 
476 P. G. ; Choiay Lai v. Chunnoo Lai, 4 C. 
744 affirmed 0. A. 14 B. L. B. 286 (287) ; 
Sengamalathammal v. VeUiyuda 3 M. H. G. 
R. 312 ; Venkata Rama v. Bhujanga, 19 M. 
107 ; Virasangappyt v. Budrappa, 19 M. 110; 
Raju V. Ammani, 29 M. 368; Prankishen v, 
Bhugwuttee, 1 B. 8. R. 4 ; 6 1. D. (0. 8.) S. 
Bhodbun v. Mudden 1 Shome 8 ; Prankitsen 
V’ Noyanmoney, 6 0. 222; Hurt Da/yalv. 
Grishchunder, 17 0. 911 ; Jagendra v. Phani 
Bhushan, 43C. Q^TMadlvumala v. Lakshman, 
20 C. W, N. 627. 

(11) Thakoor Deybee y. Baluk Ram 11 M. 
1. A. 139 (176) ; Bhugwandeen v. Myna Bate 
11 M I. A. 487 ; Durga Hath v. Chintamoniy 
48 C 214. Narasimha v. Venkatay 8 M. 290. 

(12) Muttu V. Dorasinghot 8 H. 290 P. C. 
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ancestral or self-acquired, d) or whether it is acquired by partition or in- 
heritance. As Lord Hobhouse put it, “it is not necessary now to state in any de- 
tail how impossible it is, whether with regard to the authority of other commen- 
tators or to other parts of tlie Mitakshara itself, to construe this passage 1'*) as 
conferring upon a woman taking by inheritance from a male a stridlian estate 
transmissible to her own heirs. The point is now completely covered by autho- 
rity. In the case of Thctliut' Dcyhcc v. Rai Raltik Rcifji (^) such an interest was 
claimed on belrnlf of a widow in her husband’s immoveable property. In the case 
of Bhagwandeen Doobey v. Myna Baec (5) such an interest was claimed on 
behalf of a widow in her husband’s moveable property. In the case of Chotailall 
V. Chmnoolall (C) sucli an interest was claimed on behalf of a daughter in her 
father’s property. All these cases were governed by the Mitakshara law. 
And in all it was held tliat the woman took only a restricted interest, and that 
on her death the property devolved on the line of the last male owner.” (7) 

2325. Share on partition. —Then as regards iiattition the share obtained 
by a female on partition is presumed to be allotted to her in lieu of her right to 
maintenance and is therefore subject to the same limitation incident to a 
woman’s estate. This had been the subject of some conflicting decisions of the 
Indian Courts, for, while in some cases <”) this view was followed, there were 
cases ('♦) in which the courts held the female to take an absolute estate. The 
question was examined and decided by the Privy Council who held the rule 
applicable to the estate acquired by inheritance equally applicable to partition. 
“ Of course, the members of a joint family effecting a partition may agree that a 
portion of the property shall lie transferred to the widow by way of ab.solute gift, 
as part of her stridhan so as to constitute a provision for her stridlian heirs, but in 
the absence of any such intention, their Lordships do not feel justified in putting 
property acquired by a widow on partition of joint estate, upon a fiioting diffe- 
rent from that on which property coming to her by way of inheritance has been 
placed. ” 


2826. This was a Mitakshara case but the same rule applies equally to 
Bengal.(^^) As Wilson, J. said, The nature of her i.c., mother's right in the share 
.when allotted was long a subject of controversy. Writers of high authority 
maintained that it vested in her absolutely and iiassed after her death to her heirs 
as stridhan. It is now settled in Bengal that this is not so but that on her death 
it goes back in some sense to her husband’s family.” 


(1) Na^nasivaya v. Sivagami, 1 M. H, 0. 
R. 374, 

(2) DeH Mangal Prasad v, Mahadeo 34 A 
284 reversing 0. A. 32 A. 253 .* also reversed 
cof4ra in Chhmddu v. Na^ibax^ 24 A. 67 : 
Sripal V. SutajhaH 16. 82. 

(3) Mit. Il-Xl 2 oited for tbe appellant. 

(4) XI M. I. A. 189. 

(5 11 M. I. A. 487. 

(6) 4, 0. 744 P. 0. 

(7} Muttti V. Dorasingha, 3 M. 290 (SOI) 
P C 

(8) BaMeo v, Mahalbir 1 Agra 165 (157); 


Judoonathy. Buh^th 9 W. R. ei : Laliett 
V Haj Coomar 20 W. K. 836; Beni Per^dT 
Puran Qhand 28 C. 262 (279). *** 

(9) Chhidu V Nenbat 21 A . 67 ; Sri Pal » 
SwajaWi ib p. 82. ’• 

(10) Bebi Mangal v. Mahadeo 8l A. 284 (24SI 

f 83 A. 258 anatoS 
in Chliiddu v. Nenbat 24 a. 67 (7e 76)- Bri 
Pal V. Swraj Bali ib 82. 

(11) 8heo Dyed t. Judoonath 9 W. R.ISi (621- 

N(Ain Ohunder v. Ouru Persaud 9 W. s boa 
Unnopoomah 16 0. 292 (307). ‘ 
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This brancli of the law has now been settled by a long course of decisions 
which the Courts will not unsettle by any ajppeal to the original texts. U) 

2827. But though a woman takes a limited estate it is a proprietary estate 
in no way limited in interest though it is limited in use. She does not hold in 
trust for lier reversioners, “ Her right is of the nature of a right of property 5 
her position is that of o\\Tier; her powers in that character aie however, limited; 
but so long as she is alive no one has any vested interest in the succession ” 
The interest which her reversioners possess in her estate is contingent and a 
mere spes successionis which by relinquishment in her favour has not the effect 
of enlarging her estate by converting it into an absolute estate, the reason 
being tliat her estate is limited because of her historical incompetence and not 
because of the necessity of safeguarding the rights of her reversioners. Consequ* 
ently her estate is not enlarged by the fact that she has no reversioners, or that 
the crown does not claim her estate on her death by escheat, 

2328. The widow is not in the position of a manager because she re- 
presents no one and is in possession of an estate which is her own, whereas the 
manager of a joint family is merely a co-parcener in an estate in which others 
are equally interested and of whom he is a representative. Whatever therefore 
he does, he does with the assent express or implied of the body of co-parceners. 
In the widow's case the co-parceners are reduced to herself and the estate 
centres in her. She can do what the body of co-parceners can do, subject 
always to the condition that she acts fairly to the expectanf heirs. W But ail 
the same she does not hold her e.state for them. The latter do not get the estate 
through her. 

2329. T he whole estate for the time being vests in her > her reversioners 

having merely a contingent interest a mere spes succes* 
sionis in lier estate. 

2330. Devesting of her estate. — The estate which a Hindu woman 
takes cannot l)e devested by any subsequent event. The only case in 
which it is liable to be devested is the subsequent birth or adoption of a son. 
Even in the latter case where the husband is competent to make a valid 
bequest of his property as where he is subject to the Dayabhag school or is 
otherwise competent to dispose of his property by will, he may provide against 


(1) Chotay Laly. Chunnoo Lail 4 0. 744 
(756, 766) P. 0. affirmiDg 14 B. L. K 286 
following Qyan Coowur v. Dookhum 4 B. S. 
R. 830; t^uncmckand y. Lai Shan 8 W . R. 
140; Deo Persad v. Lujoo 14 B. L. R. 245 N: 
Dowlui V. Burma Deo 14 B. L R. 246 N; 
Katama Nachiar v Dorasingha 6. M, H. C. 
B. 810; Vinayak v. Lakehmibai 1 B. H C. 
R 117; (explaining Contra Pranjiwan Das 
V. Devkuvarbai 1 B. H. 0 R. 180 as based 
on local usage and in NevaWam v. Nandk%8 
hore 1 B. H, C.R. 209; Trimbak y. Mahadev 
6 BS.0.H.R.1 ; Vjgiarangam v. L^ishuman 
8 B. B. 0. B* (O 0) 244 as baaed on the 

Vtksonji V. Qliandabibh 87 A* 869, (378, 
879) P« 

(3) Hiwrydoss v. Upoomath 8 M. I. A. 488. 

(4) Jandki v Narayanasam 89 M. 684 
(687) P. 0. 

(6) Semhunder v. 8af<moyi2%0 854 


Narasiinham v. Nadhavaraduyahi M.. 
L. J. 328 ; Dhoorjetit v. Dhoorjeti^ 80 M. 201; 
Sham Sundar v. Acchan Kaur 21 A. 7l ; 
Hargawan, y. Baijnath, 82 A. 88 In Olati) v. 
VaradarajulUt 8l M. 474 (478) a release by a 
reveraionecof bis 'reversionary right was held 
as not obnoxious to the provisions of S. 7 (a) 
of the Transfer of Property Aot. But it was a 
oase of oompromise. In Kanuram v. 
Chandra, 14 C. W. N. 226 2 I. 0. 660, the 
reversioner had purchased half the estate 
from the daughter and relinquished his 
right on the other moiety whloh was upheld 
inter partes But such arrangement oannot, it 
is submitted; enlarge the female hei>^s lipsit. 
ed estate by converting it into her 

(6) Janardhan, v. Anu 10 I. 

(7) Chimnaji, v. Dmkar 11 B* 820 

(8) 8hib Shankar v. SoniBm 82 4*: 88 

affirmed 0, a. 85 A. 227 J?, 0. . " 
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the devesting of his widow’s estate on adoption. As the Privy Council observ- 
ed: *^Under tlie Dayabliag, tlie testator lias not only the power of authorizing 
his widow to adopt a son to him, and in case of the deatli of such adopted son, 
to make other adoptions in order to ensure the performance of those religious 
rites on which depend his salvation in after life, but he can attach to such 
authority a direction that her estate should not bo interfered with or devested 
during her life, just as he can postpone the succession of his natural born son 
by interposing a life-estate.” (l) 

The estate of a Hindu widow is also divested on her re-marriage or retire- 
ment from the world, as by turning a bairagi, or the like (2) which amount 
to her civil death. 

2831. Forfeiture of Estate on remarriage.— The rule that a woman for- 
feits her estate in consequence of her remarriage (3) applies a fortiori if she be- 
comes a convert to another faith such as Mahomedanism and then remarrie.(^) 
In the case of the widow her estate rests on the fiction that she is a surviving 
portion of her husband and as her remarriage destroys her identity with her 
husband she forfeits his estate. (5) The Hindu Widows Remarriage Act applies 
only to Hindus, but it is not exhaustive of the cases entailing forfeiture. The 
mere fact that she has become unchaste is however, not sufficient to divest her 
estate, as it is settled that an estate once vested in the widow cannot be divest- 
ed by her subsequent unchastity, for as observed by Wilson J., there is a 
very broad distinction between misconduct on the part of a widow as a widow, 
and her ceasing to be a widow, 

2832. Her alienation. —The right of female heirs is absolutely limited 
and not merely qualified by the existence of reversioners. Whether these do 
or do not exist the qualification remains because her estate is limited not by 
the rights of others but by the peculiar nature of her estate. If there are 
reversioners they may object because her act prejudices their right. But if she 
has left no heirs, and her estate escheats to the crown it has the same right. It 
was so held in the case of a Brahmin Zamindar on whose death the estate 
devolved upon his widow who having died without heirs, the estate escheated 
to the crown. The widow had made certain alienations of the estate the 
propriety of which w^as disputed by the crown but the alienee contended that it 
was not open to the crown to contest the widow’s alienation which none but 
her husband’s heirs could control. The Madras court dismissed the suit of the 
brown holding that it had no right to question the alienation. In reversing 
this decree the Privy Council said : ‘Tt is clear that under the Hindu Law the 
widow, though she takes as heir, takes a special and qualified estate. Compared 
with any estate that passes under the English law by inheritance, it is an 
anomalous estate. It is a qualified proprietorship and it is o.dy by the principles 


Ct) Bhwptndra v Amorendra, 48 C. 432 
(489) P. 0. 

(2) Ameena v. Badhabinode, (1856) 12 S. 
D. A. B. 696 (602); 16 I D. (O.S ) 78 (83,84) 
(8) Muiungini v Bam Button, 19 0. 319 
F. B. Murugayi v. Yiramakali, 1 M. 236. 

(4) Matungini v. Bam Button, 19 0. 219 
K. B. Vitta V. Ghatdkondu, 86 M. L. J. 817 
F.B. overruling 14 10. 399 Vithu v. Govinda, 
23 B. 831 ; Baaul v. Bam Sarun, C. 689 ; 
Abdul AsfiM V. Ifirnia, 1. M. 236. 

(5) Murugttyi v. TiramakaHi, 1 M. 326. 

0. M. C.-— 105 


(0) Momram v. Keri, 6 C. 776 P. C. 

(1) Matungini y.Bam Button, 19 0.289 
F. B. 

(8) Two oases relating to this Zetnindari 
went up to the Privy Council. The right of the 
crown to take by escheat and the question of 
improper alienations was decided in the first 
Collector v. Gavaly 8 M. I. A 600 ; while in 
the second, the erown was held to l^pld the 
estate subject to all valied charges created 
by the widow. Cavdy v. Collector t 11 M. 
I, A. 619. 
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of Hindu Law, tliat the extent and nature of the qualifications can be deter- 
mined. It is admitted on all hands that if there be collateral heirs of the 
husband, the widow cannot of her own will alien tlie property except for special 
purposes. ’* 

‘‘ For religious or charitable purposes, or those which are supposed to con- 
duce to tlie spiritual welfare of her husband, she has a larger power of disposition 
than that which she possesses for purely wordly purposes. To support an 
alienation for the last, she must show necessity. On the other Imnd it may 
taken as established that an alienation by her which would not otherwise 
legitimate may become so if made with the consent of lier husbands kindred. 
But it surely is not the proposition that in the absence of collateral heim to the 
husband, or on their failure, the fetter on the widow s power of alienation 
altogether drops. The exception in favour of alienation with consent may be 
due to a presumption of law tliat where that consent is given the purpose for 
which the alienation is made must be pro per. “ Nor does it appear to their 
Lordships that the construction of Hindu law wliich is now contended for, can 
be put upon the principle of Gessajite rationc cessat ipscehlcx. It is not merely 
for the protection of the material interests of her husband s relations that the 
fetter on the widow’s power is imposed. Numberless authorities froni Manu 
downwards, may be cited to show that according to the principles of Hindu law, 
the state of every woman is one of tutelige 5 that they always require protection 
and are never fit for independence. Sir Thomas Strange (2) cites the authority of 
Manu for the proposition that if a woman have no otlier Controller or protector, 
the King should control or protect her. Again, all the autliorities concur in 
showing that according to the principles of Hindu law the life of a widow is 
to be one of ascetic privation.(^) Hence probably it gave her a power of dis- 
position for religious, which is denied to her for otiier purposes. Tliese princi- 
ples do not seem to be consistent with the doctrine tliat, on the failure of heirs, 
a widow becomes completely emancipated, perfectly uncontrolled in the 
disposal of her property, and free to squander lier inherited wealth for the 
purposes of selfish enjoyment. (4) 

2333. Restriction applies to moveables.— The restrictions placed upon 
a woman’s estate apply equally whether the property she has inherited is move- 
able or immoveable. It has been so !:eld by the Privy Council in a case in 
which they said. “The reasons for the restrictions which the Hindu law imposes 
on the Hindu widow’s dominion over her inheritance from her husband whether 
founded on lier natural dependance on others, her duty to lead an ascetic life, 
or on the impolicy of allowing the wealth of one family to pass to another are 
applicable to personal property invested so as to yield an income as they are to 
land. The more ancient texts importing the restrictions are general. It lie$ on 
those who assert that moveable property is not subject to the restriction, to 
establish the exception to the generality of the rule . • • • Their Lordshi]^ 

therefore, Jiave come to the conclusion that according to the law of the 
Benares school, notwithstanding the ambiguous passage in the Mitatelmra, 
no part of the husband s estate, whether moveable or immoveable, to which a 
Hindu woman succeeds by^ her inheritance forms part of her str^han or 
particular property; and that the text of Katyayan which is general in his terms 
and of which the authority is undoubted must be taken to determine first, that 


(1) Collector, v. Cavaly, 8 M. I. A. 600 
(560, 6BI). 

(2) 1 9. L. 242. 


( 3 ) 




562 .) 


a Dig. 469. 
Collector v. Oavaly, 
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her power of disposition over both is limited to certain purposes; and secondly, 
that on her death both pass to the next heir of her husband.’'(l) This case 
was decided in 1867 prior to which the courts in Bombay and Madras had 
laid down the contrary. But in holding the contrary, their Lordships 
adverted to these cases and cited the Mayukh as laying down nothing different 
but on the other hand quoted a passage therefrom as supporting their view.(^) 

This view has been held to apply to all women w^hether subject to the 
Mitakshara or the Dayabhag law. (^) 

2384 . The question remains whether she has no larger power in the 
Mayukh country. Tlie question was adverted to the Privy Council who said, 
The result of the autiiorities seems to be that althougli according to the law of 
western school the widow may have a power of disposing of moveable property 
inherited from her husband wliich she has not under the law of Bengal, she is by 
the one law as by other restricted from alienating any immoveable property which 
she has so inherited and that on h^r death the immoveable property and the 
moveable, she has not otherwise disposed of it, pass to the next heirs of her 
husband. There is no trace of any distinction like that taken by the pandit 
between ancestral and acquired property. In some of the earlier cases cited the 
property was not acquired.” (^) Tlie Privy Council thus left the question open 
and it was considered by a full bench who had to consider her disposing power 
by will which it negatived^*^) though it is was recognized that the trend of cases 
in the presidency was conflicting for while in sonae she was held to take an 
absolute interest in the moveables (Q) there were cases in which she was held to 
possess no power to devise them by will. The Full Bench case deciding 
against the validity of her testamentary alienation of moveables left the question 
of her alienation by a transfer inter vives untouched and this was considered and 
decided against Jier by a Bench in 1907 who saw no distinction between a gift 
inter vivos and a gift by will,(l^) adding • “Seeing the enormous wealth which 
Hindus in India hold in the form of moveable property, eg. Government paper, 
stocks and shares, which was unknown to the ancient text writers and commen- 
tators, it is perliaps as well that the law should be as we hold it is, and that their 
widows should not have an uncontrolled power of disposition in respect thereof 
after the death of their liusbands. Possibly with the spread of education 


(l) Bhagwandeen v. Myna Bat, 11 M. I. A. 
487 (613, 614). 

• (2) GoolaJb V. Phooh 1 Borr, 178 Bechitr v. 
Lukmeet IB H. 0. R. 66; Vinayek v. Luxu- 
nue Bai 1X7 ; Narsappa v. Sakharavi 6 B.H. 
0. R. (Ao) 216 ; Nana v Manohai 7 B. H. C, 
R (Ao) 168; Balvantrao v. Purushotiant, 9 B. 
H.O.R. ; Tuljofam v. Mathura Das 6 B, 662 ; 
BiJurilal v. Pranvalahdas 16 B. 229 ; Oadadher 
V. OhandrobhagaJbai, 17 B. 690 F. B. 

t3) '* Let not women on any aooount make 
waste of their husband's wealth " to which 
it adds, by way of explanation."— Here waste 
indans sale and gifs at their own choices.” 
Vivad Ohintamani, 256, 266 ; Mayukh 74. 78 
died in Bhagwafideen v. Myna Bait M- X. 
A. 487 (512). 

(4) Narasinha v. Vmkaiadhrit 8 M, 290 ; 
BliM V. Sag'apathyt 8 M. 804. 

(6) Oo$zinuai v Hurrosomidery 2 Mor. Dig. 
X9B ; purga Nathv. Ohiniamom 81 C. 214. 
(6) Tkakoor Peyhee v. Bcduk Bom 11 M. 1. 


A. 139 (176). 

(7) Gadadhar v. Ghandrabhaga 17 B 690 
(710, 711 F B. Ghaman Lai v. Doshi 28 B. 
458. 

(8) Mayaram v. Motiram 2 B. H. C. R. 818; 
Ghandrabhaga Kashi Nath ^ B.H. C. R. 
828: Lakshmi Bai r. Ganpait 4 B H. C. R. 
(Oc.) 162; Beehar v. Lakshmit 1 B. H. C. R. 
(Ac) 56 Vinayak v. Lakshmibai 1 B. H. C R. 
(Oo) 117 (124) Pronjivon Das v. Dev Kuvarbai- 
1 B. H. C. R. (Oo.) 180 ; Vijarangam v. Lak^ 
Shuman 8 B. H. C. R. (Oo) 244 (260, 271) BaU 
want Bav v. Purshotam 19 B. H. 0. B. (Ill) 
F. B. TuUkam v. Mathura Das 6 B. 662 , 
Bhagirathi v. Kunkujirao, 11 B; 285 ; HarUa 
V. Pranualav Das 16 B. 229; jOamodar v. Pur 
mandas 7 B. 165 , 

(9) Ghoonee Lai v. Jussoo 1 Bor. 60 ; Dhoo 
lubo y.Jeevee 1 J^r. 76 ; Umroott y.Jiklytm- 
das 1 Bor. 814. 

(10) Pandhari Nath v. Qovind 82 B. 59 (74) 
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amongst and the general emancipation of their women, they may be led to call 
in aid the relief of the legislature.”^^) 

In this view a woman in Bombay is no exception to the genearl rule that 
women’s estate in all inherited property whether moveable, or immoveable, 
partible or impartible, is qualified and limited. 

In Sindh, however, which generally follows the view of the Bombay Court, 
a woman is still lield to possess an unfettered power of disposal in such cases.^?) 

2338. Hithila widow— Her customary rights.— Under the Mithila law 
a childless widow although she cannot alienate the immoveable property has an 
absolute right over the moveable property inherited from her husband and can 
alienate it in any manner she pleases and she has also an absolute power to 
dispose of the profits of the estate during her life-time.^^\ 

2336. Power over income and accumulations.— But though a Hindu 
heiress is not entitled to impair the corpus, she possesses absolute power over 
all accumulations and income of her inherited estate. This is so not because 
her estate is limited only to the personal enjoyment of the usufruct but because 
she has an estate vested in her for life and as such she is entitled to the absolute 
usufructuary enjoyment of the whole of such property. (^) She has the right to 
assign or otherwise dispose of accumulations. As Sir Lawrence Peel, C. J. 
observed in an old case * “The Hindu authorities say that a widow ought 
to live a chaste and retired life, and her duty may be to spend no more than is 
necessary for her support in a state of seclusion. But if instead of living 
strictly as she should, she lives freely and expensively, her disposition cannot be 
questioned. As to the corpus of her husband’s property, she cannot alienate it ; 
but the income of it during her life forms no part of the husband’s estate. If she 
received and spent it alb no one could call her in question. So if she has money 
in hand she may dispose of it as she pleases. Money in hand and the accumula- 
tions are not the same thing. We do not decide on the quescion as to wliether 
accumulations belong to Ihe husband’s representatives? we only decide that the 
promovent has a sufficient interest? in the proceedings.” (®) 

2337. But accumulations from income made by her are distinguishable from 
accumulations which she has inherited as part of the corpus. As already stated, 
these being a part of her inherited estate she has no greater power of disposal 
over them as over the rest of her inherited estate. But the case is widely 
different when they are her own savings over which she doubtless possesses an 
absolute power of disposal. So where the executor of the will of the testator 
made over to the widow of the latter an aggregate sum consisting of accumula-* 
tions of income accrued during eight years from her husband’s death, undisposed 
of by his will, of which a greater i)art she invested and after a laiDse of 20 
years she disposed of it as her own, the Privy Council held the accumu- 
lations belonged to her as income derived from her widow’s estate over 
which slie had full power of disposal. The case would however, have been 


(1) 16.75. 

(2) Halimav. As'ibai 4 S L. R. 77 8 I. C 

214 ; Raianse v. Amertabai 9 I. C (S) f)97. 

(3) Vivad Chint (Tagore) 261, 262 followed 
in 8 Dig. 468 ; Sreenarain v. Bhytk Jha 2 B. 
S. B. 29, 6 I I) (0 8) 380 (384) Dno^ga Dayee 
V. Pooaun Dayee b W. R. 141; [iifaivnw 
Luchmi 10 0. 392 (399). 

(4) Hatnavadhani v. Joy$a 3 M. H. C. 
R 116 

(5) Kailaenaih v. Biswanaih (1153) B. 8 


C. 0. reported in Grose v. Amritamayi 4 B. 

L. R. (OC) 1 (41 N). 

(6} Grose v Amritamayi 4 B. L. R. 
(OC) 1 (42) Soorjeemoney v. Denobundoa 9 

M. I. A. 123 ; See these cases explained in 

I Shri Datt v. Hasbuiti, 10 C 824 (885 

836) V, C. 

(7) Saodammi v Administrator General^ 
20 0. 483 (441) P. C Ramaaami v. Mangai 
KarasUf 18 M. 113 (113, 120) ; Sammaiha v. 
Manikascmi 22 M. 356. 
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different if the accumulation had been made under the will of her husband in 
which case it would have devolved upon her as a part of the corpus. The 
case was decided on the ground that on her husband’s death the estate vested in 
her and that all income therefrom became hers which- though it passed to hei 
with the estate when it was reduced to possession, was nevertheless the income 
of her estate and as such her own property. 

2388. As observed in another case, : “ Tlie very question is whether, 

having regard to the widow’s freedom in enjoying her hiis[)and s pro- 
perty and to her established riglit to alienate her own interest in it, 
she has not a kind of property tlie nature of which must remain undecided 
till Jier disposal of it or her death. It is impossible to read Mr. Justice Ainslie s 
forcible argument without feeling that it is difficult to specify the point of time 
at which the widow loses her control over the unexpended portion of her 
income from her husband’s estate. If she may spend or give away the whole, 
may she not put by some ? If she saves one year or month, may she not spend 
those savings the next year or month ? If she may save and spend again, may 
she not place her savings so as to get to some income from them. And so on 
through all the steps of the sorites. ” So in another case where a simple 
money decree obtained against the husband was souglit to be realized from 
rents accruing after his death, the court said : “ There can be no doubt as we 
conceive the law to be in this country, that this lady as the widow of a sonless 
and separated Hindu, became in virtue of her widow’s estate entitled upon the 
death of her husband to the rents which might accrue from the inimoveable 
property. These rents if already received by her and put into her pocket could 
not be treated in law as assets of lier Inisband. They were her assets in virtue 
of her widow’s estate. It can make no difference if the rents which accrued 
after her husband’s death liad not been actually put into her pocket. She was 
entiled to them, not as representative of her late husband, but in the right of 
of her widow’s estate. ” (2) 

2339. The test in such cases would seem to be that any accumulation of 
income made after the estate vested in tlie widow still remains its accumulated 
income over which the widow has full power of disposal. But if on the other 
hand the accumulation was made before the estate vested in her, then it would 
be treated as a part of the corpus. This distinction wss ignored in a case 1 ^ 
animadverted upon by the Privy Council, 


. 2340. Female owners in Bombay t— The rule that female heiresses take 

Excel) 1 ^ limited estate is subject to an exception in favour 

of certain female heiresses in Bombay wliere they are held 
to take an absolute the rule being that all females who belong to a 

family by birth fa^ an absolute estate ; while those wlio belong to it by 
marriage talce only a limited estate. Consequently a mother (G) a grandmother P) 


(1) I$hri DuU v. Bambutti, 10 0 324(331). 
P. C. distinguishiog contra, BJiabul Dos v, 
Bholanath, L.B 2 1. A 366 as extra-'judioial 
16. p 387 and overruling Grose v. Amrit lioyi 
4 B. L. R. 1 (42) 

(2) Kanno Dai v. Lacy 13 a. 335 (286) ; 
Kilasha v. Bitio, 16 I. C.'(O) 471. 

(3) (kose V. Amritamaiji 4 B. Ij. R. 
1(43.) 

(4) Ishri Dutt v Hansbutti 10 G. 824 
(884) P. 0. 


(5) B)%au V. Raghunath, 30 B 229; Dhond'^ 
V. Badhabai, 36 B. 546. 

(6) Vinapek v. Lukmeebal, 1 B. H. 0. R . 

117; NarsappOt v. Sakharam, 6 B. H. C. R. 
(Ac) 216, SakJiarain v. Sitabai 3 B.368; Bhar 
mangavda, v. Rtidrappavda, 4 B. IHl (187) 
Tuljiram v. Malhuradas 5 B. 663 (670); Mad- 
havram v, Dave, 21 B. 739 (744); Vrijbhuk^ 
anda,s v. Parvali, 32 B. 2. • 

(7) Dhondi v. BadJbabai, 36 B. 546; contra 
Gandhi v Jadab 24 B. 192 
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and a widow of tlif^ propositus, his dauglitei-in*law (^) and the wives of 
Gotraj Sapindas (3) take only a limited estate, whereas a daughter a sister 
a nieQe and grand niece and in fact any female relation born in the family of 
the propositus takes an absolute estate by inheritance to him, so as to become 
a fresh root of descent. This had been the long established rule in Bombay 
a^’certained by the Court as far back as 1859 and which the court will not 
now disturb on the principle of stare decisis. C^) 


2341. Jain widow.— Another exception to the rule is afforded by the 
Jain custom which vests in ^ a childless Jain widow an 
Excep. (2) absolute right in her husband’s separate property. But 

otherwise she takes the ordinary limited estate, 


2342. Deed or devise excepted;— The rule that a Hindu woman can 
only inherit a limited estate is not inconsistent with her 
Exoep* ( .) otherwise acquiring an absolute estate. Indeed the incom- 

petence of a women by reason of her sex is held to be limited only to an estate 
acquired by ordinary succession and not to one acquired by compromise, (1®) gift, 
will or by adverse possession. So where on the death of her husband his widow 
sued her husband’s co-parceners for possession of his estate whereupon the co- 
parceners compromised the suit by executing in her favour a d-^ed of gift as a 
matter of favour conveying to her certain properties, it was held that, though 
by suit she could only have obtained a life-estate, by the compromise she had 
obtained a larger estate which the language of the deed in her favour was 
susceptible of conveying. The question is one of construction. In this case 
the right of the widow was denied and the property was conveyed as a matter of 
favour which was held to distinguish cases in which the property was conveyed 
in settlement of her claim. It lias already been seen that it is open to a person 
to convey an absolute estate in favour of a female by gift or will though the pre- 
sumption is that they take a limited estate. But the natural presumption may 
be displaced by the use of such apt expressions as suffice to convey a heritable 
estate. (1^) 


Eitateof Joint heir- 2S3- (1) Under the Mitakshara two or 

more joint female heirs take as joint tenants 
with the right of survivorship inter se,- 


(1) Janiyairam v. Jamna 2 B. H. 0 K 
10 ; Lakshmi Bai v. Ganpat 4 B. H, C R. 
160 (163); Bhaakar v. Mahadeo 6 B. H. C. H. 
(OC) 1; Qurunaih v. Kriahnaji 4 B. 462. 

(2) Gadgadhar v Chmidraiihaga, 17 B. 
690 F. B, 

(8) Tuljiram v. Mothuradas, 5 B. 662; 
Gangadhar v. Chandrahhaga, 17 B, 690 F. B. 
Dhondi ?. B^ha Bai 36 B. 546 ; 

(4) Brmjvan Dos v Dev Kuar 1 B. H. C. 
B. 180; Navalratn v. Nandkishor 1 B.B. C.B. 
209; Janki Bai v. Sundra 14 B. 612; Bhan v. 
Baghumth 80 B 229 (236, 287); Oulappa v. 
Tamva 81 B. 458, 

(5) Vinayak v, Lakshmi 1 B. H. 0. B. 120; 
Dhonduv.Qungahai 8 B.369; Biru v. Kahndu 
4 B. 214; Bf^irathi v. Baya 5 B. 264. 

(6) Pranjivandas v. Devkuvarbi 1 B. H. C 


R 180 (138). 

(7) Dhondi v. BadJutbai, 86 B. 546 (548) 

(8) Harmcbh v. Mamdil, 27 0. 879 890 

{cases reviewed) ; 8heo Singh v. DakhOf 6 
N. W. P. H. C. R (882 (411) 0. A* 

1 A. 688 (705) P. C. Shirhbu v. Gayanchand 
16 A. 879 ; MadcmH v. Tribhmoant 18 Bom. 
L R. 1121. 

(9) Shimbku v. Gayan^ 16 A. 879 

(10) Sambasiva v. Venkatdswdrd 81 M* 179. 

(11) Sambasiva v. Visvam. 80 M. 856 O. A. 
Sambasiva V, Venkatasiwara^ 81 M. 179. 

(12) Bdbuityv, Ski^hintder^B M. 1. Am 1 
(16); Dino Naik v, Gop(d, 8 0. /L. B. 571 ; 
Ganpai v. Bam Ohmder, 11 A. 296; 

ed in Sambaewa v. Visvam^ 80 H. 856 (8^) 

(13) Surajmmn v. Babi Nath 80 A. 81 
P. 0. 
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(2) But those subject to the Mayukh and Dayabhag laws 
take as tenants-in common. 

(3) Any alienation by the former must be made either joint- 
ly by all or with their express or implied consent. 

(4) But an alienation by the latter may be made by any of 
the co-heiresses to the extent of her share. 

Synopsis. 

(/) Estate of Joint heiresses (23^3). (3) Quasi -severalty in Dayahhaga 

Joint tenancy in Mitakshara and Mayukh (2343 j. 

Law (2343}. 

2343. Analogous Law. — It has already been seen that one distinction 
between the Mitakshara and other schools is as to the interest taken by the 
heirs upon succession. Under the Mitakshara school which favours and strives for 
joint estates, female heirs on succession take as joint tenants (^) while those 
under the Mayukh W and the Dayabhag (^) take as tenants-in-common in 
quasi severalty. From the fact that the Mitakshara women inherit jointly it 
follows that the right of enjoyment and alienation must till partition, remain 
joint. Consequently one co-heiress cannot without the consent, of the other, 
convey the joint estate even for legal necessity. As was observed by the 
Privy Council, They are, therefore, in the strictest sense, co-parceners and 
between the undivided co-parceners tliere can be no alienation by one without 
the consent of the other,” (^) But a co-heir may surrender her interest to the 
other heir in which case the latter would take as on survivorship. (^) 

2S4-- (1) Any accretion made by an 

cere lOM. heiress partakes of the nature of the estate to 

which it is added. 

(2) The question whether any property is an accretion to 
the parent estate is one of intention to augment it by treating 
it as a part thereof. 


(1) Bha^ndtm v. Myna Bai 11 M.I A. 
487 (616) ; Badhamani v Alakajeswari 16 M. 
1 (lO) P.O. V*nkavamna v. Venkata 36 M. 678 
(686)P. 0. Bangbutiy v. Badha Kissno Montr 
814; Jijoyiamba v. Kamdkshi 8 M H.C.K. 424; 
Gajapathi v. Oaja^thi 1 M. 290 ; Kaihaperu^ 
mal V. Venkahax 2 M. 194 (196) ; Gurivi v. 
Chmnamma 7 M. 98 (96) ; Ariyaputri v Ala^ 
melu 11 M. 804 (806); Bamakhal v Bamavimi 
22M. 623; Bdktgobind v. Bam Kumar OA. 431 
(486); Earn Piyari v. UuUihandl A. 114 (117); 
Jlttla Bai v. Maharaj Svigh 2 C. P L R. 166; 
Kkulroo V, Saraiwati 6 0 P.L.R. 68 ; Chander 
V. Murai 8imh 7 0. P. L. R. 168. 

(3) Bulakhi Das r. Ksahav Lai 6 B. 85 (88) 
Bhauifoti Bai V. Kdhm ^ 

V. Willi BIB. 660; VU 


jirao 11 B. 386 ; Hari 
y. r ^ ...lappav. Savitri 84 B. 

610; Buhhmani v. Keshao Lai 9 Bom L. R. 


1293 ; ChiifWiaku v. Utam 2 S.L.R, 69. 

(8) Janoki v. Moihvranath 9 C. 680 (686) 
P. B. 

(4) Bam Piyari v. Nulchand, 7 A. 114 ; 
Bamakkal v. Bamasami, 22 M. 523; Kanni v 
Ammakamu 28 M. 604 (609); Vadali v. Koii 
palHt 26 M. 384; Stitbamtnsd v. Avudaiyam- 
malg 30 M. 3 (6); Kalliyana v. Suhba^ 14 M. 
L, J. 189; Chander v. Murat Singhy 7 C. P. 
L. R 168. 

(6) Bhugwandeen v. Myna Bai, 11 M.I. 
A. 487 (616); Oajapati v. Pusapatiy 16 M. 1, 
(10) P. C. 

(6) Bamakkal v. Bama&wamiy 22 M. 622 
(624) , Sudalai v. Qomathi. (1912) 2 M. W 
N. 911 ; Judoobanm v. Asamny lA W. E 
870. 
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(3) But in the absence of anything appearing to the contrary, 
any purchase made out of income of an estate may be presum- 
ed to be an accretion thereto. 


Illustrations, 

ia) A a female heiress receives the income of her husband’s estate from the executor of 
his will who holds the estate in crust for her and his other heirs. A purohases property 
out of the income so received and devises it to her own relation. A is entitled to do so 
since having no estate in possession there is no question of accretion. (1) 

(6) A receives an estate by way of maintenance out of the profits of which she purchases 
a village B. B is A’s stridhan at her absolute dispesal. (2) 

(c) A devises an estate to his widow B for life. Out of the profits of this estatOi B 
purohases a property C G is her stridhan at her absolute disposal. (B) 


Synopsis. 


(/) Widow\^ interest in accumula- 
tio7is (2344). 

(2) Accretion to the estate (2345). 

('?) Question of accretion, one of 
intention (2346). 

{4) Wichio absolutely entitled to 
current income (2344). 


(5) Presumption of accretion (2356). 

(6) Evidence of accretion (2349). 

(7) Evidence aqamst accretion 

(2353). . 

(8) No accretion (2353-2355). 

(9) Widoxos co'ndxict and disposi- 

tions (2359). 


2344. Analogous Law: — In dealing with tlie subject of accumulations it 
has been seen that \he Iieiress is entitled to all accumulations from income made 
to her estate since the estate vested in her. These being in the nature of income 
are absolutely at her disposil. The subject of accumulations is allied to accretion 
and the reports teem with cases in which the question for decision was whether 
the property acquired by the widow is to be taken as incorporated into her 
heritage or is to be treated as her own. The whole question is one of intention. 
Did slie intend to augment the estate or to benefit herself ? It is settled that the 
heiress is entitled to appropriate and dispose of at her discretion the income 
from her estate, however large, from which it follows that whatever she may 
expend without let or hindrance she may also save or invest for 
her own use. This is also conceded. But then arises the question, sup- 
pose a widow comes into possession of the property of the husband, 
and receives the income, and does not spend it, but invests it in the purchase of 
other property, what is the presumption ? Now the Hindu law presumes that a 
Hindu woman is incompetent to possess more than a limited estate-that 
she may possess an absolute estate is in the nature of an exception, 
and as regards the purchase out of the savings of her limited estate, 
law presumes that such purchase is impressed with the same incidents to 
which her main estate was subject. W But it is only a presumption which 
may be rebutted by evidence of intention showing that the purchaser, 
intended to treat the acquisition as her own. This appears to be the trend of 


(1) Saodamini v. Administrator , General, 

20 0. 483 (442) P. C ; Suhramania v. 

Arunaehalam 28 M. 1. 

(2) SuJbramaniam v . Arunaehelam 28 M 

1 ( 8 ). 

(3) GfUru Prasad v. Nafar Das, 8 B. L. B. 
lAo) 181. 

(4) Ishridutt v. BansbuUi, 10 0. 894 P. 0 


Sheoloohun v. Saheh Singh, 14 0. 8S7P. C; 
Saodamini v. Administrator General, 90 0. 
488 (148) P. 0; Wahia AU v. ToriB(im, 85 A. 
65X (664) Upendra v. Noho Krishna, 28 0. 
W. N. 64; 48 I. 0. 098 oontra Ahkaima y. 
Venkayya, 26 M, 861; Vihrama v. Vi4irama, 
88 M. L. J. 666. 
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the leading cases on the subject, though at first blush, they do not all appear 
to be reconcilable. 01 

2845. In one case the widow had made such purchases from the 
profits of her estate. She gifted them to her daughter describing them 
as her self-acquired property. Her reversioners sued for a declaration that the 
gift conveyed nothing l:)eyond the donor s limited estate but the suit was 
thrown out on the ground that the widow could treat the property as her own 
and the fact that she descrified it as her self-acquisition and conveyed it as such 
by a gift inter vivos was evidence that she did intend to treat as such. (2) In so 
holding Ainslie, J., said; ‘‘ If a distinction is to be drawn between current 
income and accumulations, where is the line to be drawn ? When does 
the surplus cease to l)e part of the current income. There is no rule 
requiring a widow to mike up her accounts at stated intervals, and carry 
the unexpended balance to the credit of the husband’s estate. How are we to 
say that up to 31st December she is free to spend the money in hand as she 
chooses, but on the 1st January it lapses like an unexpended assignment 
of public money at the close of the financial year. Who is to audit her 
accounts? If she is accountable to the heirs of her husband not only for 
the safe custody of his estate but for the expenditure of the income, then 
I can understand that she is not free to give away the moveable pro- 
perty purchased out of the surplus. I may say once for all that in speak- 
ing of surplus income I assume that it is a bonaftde surplus^ and that 
the expenditure of it will not involve any improper alienation of the corpus to 
meet charges which a widow is required to provide for J indeed, in such a case, I 
do not see how she is at liberty to give away, or squander any portion of the 
income, whether as casli or after it iias been converted into property of any 
description. This case was reversed on facts by the Privy Council 
wlio, however) indorsed the above enunciation of principle, adding i It is 
impossible to read Mr. Justice Aiiislie’s forcible argument without feeling that 
it is difficult to specify the point of time at which the widow loses her 
control ov’^er the unexpended portion of her income from her husband s 
estate.” (4) They tlien added that it was not possible to lay down any sharp 
definition of the line which separates accretions to the husband s estate from 
income held in suspense in the hands of the widow as to which she has not 
determined whether or not she will spend it. 

• 2346. TJieir Lordships then addressed themselves to the facts of the 

case and found the following facts decisive of tlie question against the 
widow :(/) —The purchases wore of shares of land in which the husband 
was a share- holder to a large extent, and which showed that tlie pur- 
chases were intended to make the estate compact. (//) lliougli they Avere 
purchased a sliort time after his deatli in 1857 no attempt to alienate them was 
made till 1873 /. e., a period of 16 years. (/V/)— The object of the alienation was 
not the need or the personal benefit of tlie widow, but a desire to change the 
succession and to give the inheritance to her own heir in preference to her 
husband’s heirs, (/v)— Neither with reference to this object nor api>arently in any 
other way, had the widow made any distinction between the original estate and 


(1) Bhagabaii v. Sohodra, 16 C. W. N. 834: 
18 1.0.(591. 

(3) Bansbutii v. lahri Dutt, 6 0. 612. 

(8) HanAutH v. Ishri Dult, 6 0 512 

(624) : tevetBed 0. A. Itri Dutt v. 

G. H. C. — 106 


10 0. 824 (384) P. 0 

(4) Per Lord Hobhouae in lari Dutt v. 
Hunsbutti, 10 C. 324 (884) P. C. • 

(6) 16.387. 
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the after purchases. " These are circumstances which in their Lordships 
opinion, clearly establish accretion to the original estate and make the after 
purchases inalienable by the Axddow for any purpose which would not justify 
alienation of that original estate.” (^) 

2347. Another case in which the widow’s power of absolute disposal 
was upheld by the same high tribunal arose on the following facts. The 
wife had inherited her husband’s estate nnd^r his will, the accumulations 
of which amounting to Rs. 2,890,00 since her husband’s death were made 
over to her in 1866 most of which she soon afterwards invested in 
Government paper wliich 20 years later she assigned to the Advocate- 
General and made a will. The question was whether she had the power to 
dispose of this sum absolutely by will. Her husband’s heirs conceded that the 
question was one of intention but contended that her intention was clearly shown 
by her having invested it and thus capitalized it and that in any case the 
presumption was against accretion which had not been rebutted. The courts 
in India held against accretion and this view was affirmed by the Privy Council 
(2) who said ; ‘The appellant’s counsel contended that the savings of a Hindu 
widow must be presumed to have been made for the benefit of her husband’s 
estate. Without examining the precise result of the decisions it is sufficient to 
say that in this case there is no room for any such presumption, for the corpus 
of the estate never came to the widow but was taken by Shamacharan Mullick 
under the will, and the income to which the widow succeeded was seimrated 
from it, and became and was dealt^ with as an entirely separate fund. 
There was no estate of lier husband’s in lier hands for her to augment. 
She did nothing to indicate an intention to make the fund received, or the inter- 
est on it, part of her husband’s estate which was in other hands, or to justify 
the inference that she wished it to revert to her husband’s heirs. It was said 
she had placed it in investments of a permanent nature. Had she done so, it 
does not appear to their Lordships that this circumstance alone would have 
added the fund to the estate devolving on her husband’s heirs. But the fact is 
that, having received the money in currency notes which yielded no return, and 
the keeping of which was attended with much risk, she at once placed it as any 
prudent person would do in securities, investing it in Government promissory 
notes yielding regular interest but which were negotiable instruments trans- 
missible by mere indorsement. It is important also to observe that the other 
funds which she received from Shamcharan Mullick (the executor) were invested 
precisely in the same way and at the same time and that for purposes of invest- 
ments therefore, the fund in dispute was not kept separate but was mingled with 
her general personal means and she seems to have used the interest and income 
of the whole indiscriminately for her maintenance and spent the greater part of 
it.”(®) Reference was also made to the fact that she described the securities as 
her absolute property ‘^for my own benefit and without any intention or desire 
to make the same or any part thereof, accumulations to the estate of Babu Nobo 
Kumar Mullick (her husband).” Upon these facts their Lordships concluded 
that the notes were her absolute property “ and further that she never indicated 
any intention to make the saipe part of her husband’s estate for the benefit of 
his heirs.” (^) 


(1) Isri DuH V. Bunsbutti, 10 0. 824 (837). stator^Oeneral, 20 0 488 (P.O).* 

(2) Omh Chtmder v. Broughton, 14 0. 861 ; (8) Bo^damini v. 20 

affirmed 0. A. ; Baodamini y. Broughton, 16 0. 488 (448) P. 0. 

Q. 574 ; affirmed 0. A.; Saodatnini v. Admini- (4) 16, 443. 
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2348. What is the difiference in principle between this case and the last, it 
may be asked ? The difference is clear. Since while in the one case the corpus 
was in the hands of the widow the corpus was in the other case in the bands of 
the executor of which only the income was made over to the widow. Again the 
nature of the investment in the one case gave a clear indication of augmenting 
the estate whereas the investment in the other case was such as ‘‘ any prudent 
person * would make of his savings. These two cases are therefore instructive 
in that they show what is an accretion and what is not. 

2849. In some cases the courts were inclined to the view that whatever ac- 
quisitions were undisposed of by the widow must be taken to have been left as 
an accretion to the estate. But the Privy Council reversed this decision upon 
other grounds without going into the legal question. It is often a question of 
some nicety to determine in each individual case whether the property in 
dispute is in the nature of accumulation or is merely a saving held in suspense 
by the widow with intent to be appropriated for her personal use later on. 

2380. Eiridenoe of accretion. — The question being then one of inten- 
tion, evidence of such intention must be found in the circumstances of each 
case. Where, for instance, the widow constructed a house out of her savings upon 
land which she had inherited from her husband it is a clear indication of her in- 
tention to treat the house as an accretion to the land. (2) The same presumption 
might arise where the widow purchases a share of land of which she held a major 
portion as inherited from her husband which would indicate an intention that 
the acquisition was made with the view of improving her estate by making it more 
compact and convenient for management. (3) So where a howdah (seat on an 
elephant) which was originally a part of the estate of the husband had been 
sold to a stranger in execution of a money-decree against the estate, but the 
widow re-purchased it, the Court held the inference irresistible that she intended 
to treat it as a part of her husband’s estate. (4) So where the widow makes no 
distinction between the original estate and the after purchase, the prinia facie 
presumption is that it has been her intention to keep the estate one and entire 
and that the after purchases are an increment to the original estate. 

2361. This was the view taken in a case in which the widow having made 
purchases out of the savings of her husband’s estate had gifted the whole estate 
including the after purchases by a single deed ‘‘ for the preservation of the 
Riasat and name of her husband, for the worship of the Thakur and for her 
husband’s shradh.” The court held that upon this deed of gift there was no 
doubt that the widow regarded herself as equally entitled to the two properties 
and in the same right as her husband’s widow, which was only consistent with 
the after purchases being treated by her as accretions to the original estate. 
*'The transaction appears to indicate that her intention was not to create 
separate estates, one to go in one way, and another in another, but to keep 
the whole as one entire property.” (6) So there is a presumption that all unap- 
propriated profits of the estate pass with the corpus to her reversioners. As 
Ainslie, J.> said, *‘The fact that unappropriated profits do not pass as Siridhan 
is to be explained on the theory that when the widow has left money accumu- 


(1) BholaNathv, Bhagahatti, 7 B.L. B. 98 
t6V6rs6d 0. A.; BhagctbatH v. Bhola Nathf 24 
W. B; 108 P. 0. 

(9) Fakira v. Gopilah 6 0. L. R. 66 (68) ; 
Venkata v. Venkata, 81 M. 821. 

(8) Uri Duit V Bunsbutth 10 G. 824 (884) 
P, 0. ; reverting Bmsbuiii v. Isri Duit^ 5 0. 


612. 

(4) Bhagaibati v. Bahodra, 16 C. W N. 834 ; 
18 I. 0. 691. 

(6) Bheolochun v. Baheb Singh, 14 0. 887 
(898, 894) P, 0,* following Isri Butt y. Bane* 
hUii, 10 C. 324 P. C. 
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lated, it was her intention to add such money to the estate and to abstain from 
exercising her full rights over them. 1^) 

2352. But this presumption can only arise where the female takes by in- 
heritance and not by devise. In the latter case as grantee of the rents and 
profits for life they vest in her absolutely as her own stridhan and on her death 
will go to her own heirs and not to the reversioner. 

2353. In one case the widow being in possession of her husband’s estate sued 
for and obtained a decree for pre-emption whereupon the land so acquired was 
by reason of the mode of acquisition held to become an accretion to her inherited 
estate. But the mere facts that her right of pre-emption arose by reason of 
her inheritance and the pre-emption money was paid out of the income of 
her inherited estate do not seem to be any evidence of her intention to treat 
her new acquisition as an accretion to the main estate. A case for accretion 
would, however, arise where the widow after her possession of her husband’s 
estate for over fifty years suffers it to be sold m execution of a money decree 
and repurchases it herstdf out of the income of her husband’s estate. Here it 
may be safely presumed that after tlie lapse of so long a period the debt could 
not have been the debt of her husband and the sale of the property was, there- 
fore, a sale in a decree not binding on the estate and its repurchase was pre- 
sumably intended to restore the status quo ante. 

There can be no question but that the enlargement of the widow’s estate 
from an inferior proprietary tenure to a full proprietary tenure would not alter 
its incidents to the derogation of other persons interested in tlie reversion. (®) 

The fact that a property though purchased by the widow was described as 
of the estate of her husband shows the intention to treat it as an accretion. 

2354« Ho accretion,— There can be no question of accretion where the 
heiress is in possession of no estate (7) nor where being in possession, she holds 
it otherwise than as an heiress. It is only when she owns it as such that any 
question of accumulation and accretion can arise. Even then since the question 
of accretion is one of intention, it follows that the heiress possesses the unfettered 
power of disposal over purchases made by her during her life-time. She may 
in fact by her express declaration act or conduct, show that she does not intend 
to incorporate her acquisitions with her inherited estate. It is only when her 
act or conduct is equivocal that any question of presumption or of intention 
can arise. If she disposes of her acquisition by a transfer inter vivos the ques- 
tion of intention is reduced to the question of construction of the deed, and if it 
is unambiguous her power cannot be questioned. 

2385. Properties purchased on the credit of the husband’s estate do not 
necessarily become accretions though it is equitable that he who takes them must 
'pay the charge.(^^) So again where a female is granted for her life the rents and 
profits of an estate by will, they vest in her absolutely by way of assignment and 


(1) Hanshutti v, Ishri Butt, 6 C.512 (626). 
followed in Bivett Onxmac v. Jim Bai, 10 B; 
i78 (482) ; Bhngahati v. Sahodrat 16 O.W.N. 
884 ; 18 I. C, 691. 

(2) Guru Prassad v. Najnr DaSy 8 B. L. R 
(A,0.) 121 (128). 

(3) Chela Bam v. Uhar Das, (1916) P.W.R 
41 ; 32 I. C. 881. 

(4) Niranjan v, Shih Prasad, 4:1 1. 0. (C) 
870. 

(6) S. 90 Trusts Act; Kashi Prasad v. Indar 
Kunwatt 80 A. 490 (496, 496). 


(6) Upendra v. Nohv Kisiwre, 28 0. W. N* 
86; 48 1.0. 993 (1002). 

(7) Saodamini v. Administrator ’■Oeneral, 
20 C. 483 (442) P. C. 

(8) Wahid AH v. Tori Bam, 36 A. 66i; Jo- 
khan V Dulari, 11 0. C. 8l0. 

(9) Saodamini v. Administrator General 
20 C. 488 (448) P. C. 

(10) Isri Bat v. Mamhutti, 10 0. 824 (887) 
P. 0. 

(11) Oodey Singh v. Phool Chund^ 6N.W.P, 
H.C.R. 197. 
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whether they are collected or not, they pass on her death to the heirs of her 
stridhan.fl' Such case is distinguishable from a maintenance grant in which case 
all arrear is treated as a d 'bt due to lier which her stridhan heirs can recover 
and to whom consequently pass all properties purchased out of her grant. 

2356. Where the widow who had inherited her husband’s house rebuilt it 
and sold it during her life-time it was held that it must be presumed that she 
rebuilt it out of her own money over wliich she had full control and the resale 
by her was evidence of her intention that she did not intend to treat it as an 
accretion to her inherited estate. 

After the title had vested in the widow her reversioner took wrongful 
possession of her estate. She sued him and obtained a decree for mesne profits 
which she assigned to anotlier and then died. The assignee sued out execution 
against the reversioner in whom the estate became subsequently vested and he 
contested the widow’s riglit to alien her decree for mesne profits so as to enure 
beyond her life-time ; but tht^ court held that tlie decree for profits was a decree 
for her income which she was competent to assign and that as there was no 
evidence that she had treated the decree as an accretion to the estate the 
assignee was entitled to recover, 

The fact that the purchase was made benami is clear indication of an 
intention to keep the purchases separate from the inherited estate. (^) 

2367. Presumption of accretion. — It has already been stated before, that 
all additions made by a female to her limited estate out of 
its savings would prima facie be deemed to be accretions 
unless there is anything to prove tlie contrary. But on this point two views 
are possible and both have the support of cases. The one view is that since 
a limited (‘State is the rule and an absolute estate an exception, all acquisitions 
must be presumed to partake of the character of the limited estate till the 
contrary is shown, Tlie other view is that the woman’s incompetence only 
applies to her inherited estate but has no reference to an estate acquired 
aliunde. Since a woman is not incompetent to acquire an absolute estate or 
title by deed, devise and adverse possession, there is no reason why any pre- 
sumption sliould be made against her capacity to acciuire an absolute estate out 
of savings over which slie possesses the absolute power of disposal, 


2388, Referring to this question the Privy Council said : “ Where a widow 
comes into possession of the property of the husband and receivers the income 
and does not spend it but invests it in tl^e purchase of otJier property, their 
• Lordships think that prima facie it is the intention of the widow to keep the 
estate of the husband as an entire* estate and that the property purchased would 
prima facie be intended to be accretions to the estate. There* may be no doubt, 
circumstances which would show tliat the widow had no such intention, that she 
intended to appropriate the savings in another way.” (S) case is then an 


(t) Guru Prasad v. Nafar ])t)s, 8 B. L. E 
(A.G.) 121(123); Bhagbutti v. Bholanaih, 10. 
104 P. 0. ; Hansbuiti v, Ishriduit, 6 G. 612 
(621) ; (reversed ou facta 0. A.; Isridutt v. 
Hansbuiti, 10 C 324 P. Q.) \ Shih Saran v. 
KeahoPrasad, (1918) Pat. 86; 42 T.G. 122 (126). 

(2) Subramanian v. Arunachclam, 28 M. 1 

( 8 ). 

(8) Bam Dayal v. Sumer Singht 2 0. L.J. 
466 ; 82 I 0. 866. 

(4) Saminatiia v. Manikkasamit 22 M. 356. 
.(5) Upe^idra v. Nobo Kishcre, 23 C.W.N. 86 ; 
48 I. 0. 983 (1002). 


(6) Gonda Koer v. Oodey Singh, 14 B. L. 
E. 169; Bhagbuiti v. Bholanath, 24 W, E. 168 
P. C; Isridutt v. Hansbuiti, 10 C, 824 P. C; 
Shea Lochun v. Saheb Singh, 14 0 887 P. C; 
Saodamini v. Administrator-Gemral, 20 0* 
438 P. 0 ; Bamanand v. Bamsaran, 7 1 0* 
(C) 28 (29); Wahid Aliy. Tori Bam, 86 A. 661 
(564). 

(7) Akkanna v. Venkayya, 25 M. 851 (869 

360) dissented from in Bamanand v. Bam 
saran, 7 10. (c) 28 (29). • 

(8) Shea Lochun v. Saheb Sinah* 14 ft 

(887, 898, 894)P.O. v » « 
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authority that a purchase out of savings is presumably an accretion. The 
contrary was contended by the appellant in another case which their Lordships 
did not concede. “It has been argued*’ they said “that, assuming the purchases 
to have been made by the widow out of the proceeds of her husband’s estate, 
nevertheless they do not form an increment to that estate but belong to the 
widow absolutely and are at her absolute disposal, either by gift in her life-time 
or by will. It has been further argued that, even if the presumption be that such 
purchases are an increment to the husband’s estate, it may be rebutted by clear 
proof of her intention to sever them from that estate and to treat them as made 
in her own right, whereupon she acquires the power to dispose of them and that 
such intention is proved in this case .... In the present case their Lordships 
are of opinion that Khushal Kuar, who always maintained the validity of her 
son’s adoption as heir to her deceased husband and treated him as entitled to 
succeed to her husband’s property must be presumed to have intended to make 
her purchases an accretion to that property ; nor do they see any evidence to 
rebut this presumption.” 

2330. In another case the question of presumption being raised, the same 
high tribunal said : “ The appellant’s counsel contend that the savings of a 

Hindu widow must be presumed to have been made for the benefit of her hus- 
band’s estate. Without examining the precise result of the decisions it is suffi- 
cient to say that in this case there is no room for any such presumption.” ^2) 

2360. But there are cases on the other side of the line in one of which it 
was said : ** The acquirer of property intends to retain dominion over it and in 
the case of a Hindu widow the presumption is none the less so when the fund 
with which the property is acquired is one which, though derived from her 
husband’s property, was at her absolute disposal. In the case of property in- 
herited from the husband it is not by reason of lier intention but by reason of the 
limited nature of a widow’s estate under the Hindu Law, that she has only a 
limited power of disposition. But her absolute power of disposition over the 
income derived from such limited estate being now fully recognized, it is only 
reasonable that in the absence of an indication of her intention to the contrary 
she must be presumed to retain the same control over the investment of such 
income. The mere fact that properties thus acquired by her are managed and 
enjoyed by her without any distinction along with properties inherited from 
her husband can in no way affect this presumption. She is the sole and 
separate owner of the two sets of properties so long as she enjoys the same, 
and is absolutely entitled to the income derived from both sets of properties.’* 
(3) The cogency of this reasoning was admitted by the Calcutta High Court 
who however felt constrained to hold that the subject was concluded the other 
way by authority. It sliould be noted that the presumption will only arise 
when it is proved or admitted that the after acquisitions were made with the 
savings of the inherited estate. There is no presumption that anything in the 
possession of the widow belongs to her husband and he who claims the property 
as heir of the husband must show that any property so claimed by him belonged 
to him. 


(1) 0(mda Kuar v. Oodey Singh, 14 B. L. 
B. 169 (164,166) P. C. distinguishing Soar- 
jetnoMy v. DofuMindoOt 9 M.I.A. 128 P. 0. 

^2) S^oddfnifii v. Adminiitrator^^Oeneral 
20 0. 488(442) P.O. ^ 

(8) Akhama v. Yenkayya, 26 M, 861 (86u, 


860). 

(4) Bamancmd v. Bamsarani 7,1. 0.(0) 
28 (29). 

(6) Baja4> Bahadur v. Indarpah 5*6 0. 871 
(87a) P. C.; Jadunath v, Batnmrain^ 11 1* Q« 
484. 
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iMtamentary 25S. A woman has no power (even with 

noapacity. Consent of reversioners) to dispose of by 

will either of her limited estate or its accumulations. 


Synopsis. 

(/) Testamentary imapaoity of effectual (2360). 

heiress (2360). (3) Power over accumulations 

{2) Consent of reversioner, in- (2360). 

2861. Analo^OUB Law. — The law of wills is as previously remarked, a de- 
velopment of the law of gifts. And as a woman, has no power to make a gift 
except to relations when supported by religious necessity, it follows that she 
can have no power to make a will of her limited estate, which does not survive 
her death, (l) This is manifest. But it has been held that though she has an 
absolute power of disposal over her income in her life-time, she cannot, 
except in Madras (®) dispose of it by will (^) even witli the consent of her 
reversioners. (6) 


Except as otherwise provided by any law for 
Inoidenti of a the time being in force the incidents of a 
woman’s estate. woman^ inherited estate are as follows : — 

(1) She is entitled to absolute possession of the estate 
which vests in her by right of inheritance. 

(2) She is entitled to its beneficial enjoyment. 

(3) She may grant leases and do other acts in the ordinary 
course of management. 

(4) She may transfer all or any portion of the estate for 
her life or until her estate is determined earlier, as by her 
re-marriage. 

(.S) Her interest therein may be seized and sold in execu- 
tion of a decree against her. 


if) 


(5) 


Synopsis. 

Inoidents of a womans estate i4) 
(2362). 

Widow as executrix or adminis- 
tratrix not subject to^ the res- 
trictions on a woman’s esta'e 
(2363). 

Mght to possession of estate 
(2364). 


( 5 ) 

( 6 ) 

( 7 ) 


(S) 


Bight to beneficial enjoyment 
(2365). 

Power to grant leases (2367). 
mprovident leases voidable by 
reversioner (2369). 

Transfer of estate good for life 
(2371). 

Interest attachable (2372). 


2862. Analogous Law. — From what has been stated before it is 
obvious that a woman is like any other heir the owner of the estate which she 
acquires by inheritance, but with this difference that being a woman, her rights 
over her property are necessarily limited. This section lays down the extent 
of her rights. The next section will define the extent of her powers. 


(1) Oobardhan v. Onoop Boy, 8 W. B. 106. Akanm v. Vinkayya, 36 M. 861. 

Saodamini t. Admimstrator-Oeneral, (i) Nihalkhan t. Hw Chum, 1 Ag» 319. 
30 0. 488 (6) Durga Smdari v. Bam Krishna, 13 I. 

(8) VVirama y. Vikrama, 88 M.-L. 3. 666; C. 691. ' 
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2868. Except as otherwise provided.— Under S. 90 of the Probate and 
Administration Act (1) an executor or administrator has, subject to the pro- 
visions of that section, power to dispose as he thinks fit, of all or any of the 
property for the time being vested in him under S. 4. As such the court may 
permit him to dispose of any such immoveable property bv mortgage or sale 
and without such permission he may not lease ii for a term exceeding five 
years. As a woman may be appointed an execulor or administratpr under the 
provisions of this Act, slie is competent to make an absolute alienation under 
S. 90 irrespective of the existence of legal necessity. As administratrix a 
Hindu female has tlie same power as any administrator under the law and the 
fact that her powers are circumscribed by her personal law does not stand in 
the way of her exercising lier statutory powers. 

2864. Entitled to possession. — Possession is the first right of ownership, 
and being an owner the lieiress is entitled to possession. 
In other words, she owns and possesses the estate, 
Her absolute right to the fullest beneficial life-interest 
appears long to have been recognized. Slie takes as iieir a proprietary estate 
in the land, absolutely for some purposes, althougli in some respects subject 
to special qualifications.” Her reversioners have no vested interest in her 
estate. All they have is a spes succession is, (^) 


2865. Entitled to beneficial enjoyment. -I rom the fact that she is the 

Q ^ 2 ) owner of her estate it follows that she is entitled to its 

beneficial enjoyment and except in the case of spoliation 
and waste destructive of the corpus, she cannot be restrained if in the ordinary 
course of her enjoyment the property diminishes in value. The mere faetthat^ 
her operation was novel does not show that it was an improper act destructive 
of the estate. She is entitled to make the most profitable use of her land, being 
entitled to it to her own advantage in the manner and for the purposes to 
which it is naturally best suited. She is entitled to lease all or any portion of 
the estate for her life and in permanency if justifie d by neceissity. As such the 
widow had in one case leased out two of her villages in which a Rail- 
way company quarried stones and paid Rs. 5,000 as compensation to the lessees. 
The reversionors sued for this money on the ground that there had been a 
virtual conversion of a part of the corpus of the estate from land into money 
to which they were entitled as the ultimate owners of the estate. But the 
Court threw out llieir suit holding that tlie villages belonged not to them but to * 
the widow who bad tlie right to lease them out which she did and that the com- 
pensation paid to the widow’s lessees was in tlie nature of profits from the lawful 
use of the land rather than tljc proceeds of the conversion of tlie landed herit- 
age into money. 

2366. On the same principle there can be no doubt that the widow would 
be entitled to extract minerals, cut down timber or make such other reasonable 
use of the estate as is not in consistent with hc^r beneficial enjoyment. 


.(l) Act V o£ 1881. 

(2) Kamtkhya v. Hari, 26 0. 607. The 
law was the same under Aot XXVII of i860; 
Bhugwa%y> Luoiimeef 2 W. H. (M. A.) 19 ; 
Loganada ?. Bamaswami^ 1 M. H. 0. B.2 84. 

(5) KaritnuddUi v, Gohind, 81 A. 497 P.0, 
reverBiug, 0. A. 25 A. 546. 

(4) Venkata v. Narasingappat 8 M. H, 0. 


B, 116 (117) oiting Collector v. KavaUy^ 8 
M. 1. A. 550 ; The Shivaganga caee 9 
604. 

(5) Anandi Bai Bajaram, 22 B. 984 ; 
Janaki v. NarayaVkaeamt^ 69 M. 684 (688) 
P. C. 

(6) Buhha Beddi v. Chengalcmma, 22 M . 
126 (181). 
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2387. Ri^ht to grant leases. — As such she has the riglit to grant leases 
Ijj (gj for vSuch term as may be reasonable or prudent, and in any 

case for her own life. (^)The court Juis upheld a patni lease 
granted by her W but in each case the question is one of prudence or necessity 
(3) and general benefit. 

2368. A Hindu widow has not less power to grant leases than the 
manager of an infant-heir W and it will not be set aside if it is found to be for 
the benefit of the estate and one by whicli the reversioners are found to have 
been benefited. (6) The same principle applies alike to all qualified owners of 
property, whether a female heiress, a Mitakshara father or the manager of an 
infant or the Shelmit of an idol. As the Privy Council observed : ** Their Lord- 
ships in no degree depart from the principles laid down in the case of Hanoo- 
man Pershad Pandy v. M/. Babooec Munraj Koonwaree (7) which has been so 
often cited. They liave applied these principles in recent cases not only to 
the case of a manager for an infant, which was the case there, but to 
transactions on all fours with the present, namely, alienations by a widow and 
to transactions in which a father, in derogation of the rights of his son under 
the Mitakshara law has made an alienation of ancestral family estate.” 

2869. Even a lease in excess of her powers is only voidable and not 
void I that is to say, it is good till it is avoided. ‘If it was ipso facto void it 
could not, of course, be confirmed, and the acceptance of rent would be evidence 
only of the creation of a new tenancy. A Hindu widow is not a tenant for 
life, but is owner of her husband’s property subject to certain restrictions 
on alienation and subject to its devolving upon her husband’s heirs upon her 
death. But she may alienate it subject to certain conditions being complied with. 
Her- alienation is not, therefore, absolutely void, but it is prima facie voidable 
at the election of the reversionary heir. He may think fit to affirm it, or he 
may at his pleasure treat it as a nullity without the intervention of any court, 
and he shows his election to do the latter by commencing an action to recover 
possession of the property. There is in fact, nothing for the court to set aside 
or cancel as a condition precedent to the right of action of the reversionary 
heir.” 

2370. The article in the schedule to the Limitation Act applicable to 
such* suit is Art. 141 (11) tliat is to say» the suit may be brought any time within 
12 years of the death of tlie limited owner. 

2371. Transfer good fop life : — Being the owner entitled to possession 

for her life, the heiress is entitled to transfer iier right of 
Cl. (i) possession lo another at her discretion without reference to 

her reversioners upon which transfer the transferee 


(1) Palaniappa v. Devasikamony, 40 M 
709 (720) P. 0 ; (case of Shebait whose 
rights are similar) Mohunkoomar v. Zoramm, 
1 Kay 272 ; Raichurn v. Sufoopohunder , 9 W. 
E 698 

(2) Maihuiudan v. Bceke, 26 C. 1 (7) 
*{8) Sankar v. 

F$laram ▼. Begaltmand, ti O W. N. 896 
(i) Dayammi v. Slrumbash, 88 0 8U. 

(6) Dayamttni v. Srinibash, 33 C. 849. 

(Q) Dayatnani v .Sriniba»h,Sb 0. 849 (846). 

Q. H. C.— 107 


(7) 6 M. 1. A. 893. 

(8) Katneswar v. Run Bahadur, 6 0. 849 
P C. 

(9) Madhu Sudan v. Rocke, 26 0., P. C. 
explained in Sadai v. Serai, 28 G. 682 (639) ; 
foilowed in Bijoy v. Nil Ratan, 30 0. 990 
reversed O.A. (on the question of limitation); * 
Bijoy V. Krishna. 84 0. 329 (888) P. C. 

(10) Bijoy V. Krishna. 34 C. 829 (888) P C, 

(11) Bijoy V. Krishna, 84 0. 329 (88g) P.C, 

(12) Venkatav. Narasingappa. 8M. H. C. 
R. 116 ; Moni Bam v. Kerry, $ 0. 776 P. 0. 
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acquires a good title for the term of her life, unless her estate is forfeited earlier 
by her re-marriage, (1) or abandonment of the world. 1*) 

2372. Her Interest Attachable. — From the fact th.at she is entitled to 

transfer her estate for life it follows that what she may 
voluntarily do she may equally be coerced into doing by 
the process of law. (8) On such sale her own heirs will be entitled to represent 
her and recover the surplus. 

2S7. Where the Court of Wards or 
of Court. any other guardian is in possession ot a 

woman's estate its power of alienation is equally subject to the 
provisions of S. 258. 

2373. Analogous Law. — The Court of Wards or any other gimrdian of 
the female heir can only possess the power which she could exercise if she 
were competent to contract. As her powers of alienation are those stated in 
S. 258 her guardian possesses no greater power. 

2S8- (l) A. woman may alienate her es- 
Valid alienation of gQ bind the reversioners for legal 

the estate. necessity or for its benefit. 

(2) In particular, and without prejudice to the generality 
of the foregoing principle such alienation may be made for any 
of the purposes or objects stated in the next following clauses : 

(3) For performance of Shradh of the last full owner and 
of his ancestors which he was' bound to perform when living. ' 


(4) For the performance of such other religious ceremo- 
nies as constitute a spiritual necessity of the last full owner 
provided that the immoveable property alienated is in every 
case reasonable and of moderate extent. 


(5) For the payment of the debts of the last full owner 
even though barred by time. 

(6) The payment of Government Revenue and all other 
nubile charges accruing due in respect Wereof and any arrears 
of rent in default of payment of which the property may be sum- 


marily sold. 

(7) Cost of obtaining .letters of administration or a suc- 
cession certificate of the'propcrty of the last full owner. 

(8) Costs of litigation necessary for preserving and defend- 
ing the estate. 


(11 Moniram v. Kerry, 6 C. ^^6 P ®- < 

Sohodra v. 1?C*389^‘(9 ^iTf”b 

ami V. Bam BuHon, 

V. Bam Sarun. 22 C 
Sayi V. Virama. 1 M. 226; Koduthw y. 
Uedu^ 7 M 821 ; Sreeramulu y. Kmtamma, 


26 M. 143; Viihu y.Oovinda, 22 B, 821 (88U 

(2) Hfl&a!ooni8say.Pfrfwrif(lB68)B.9r!D,A 606. 

( 3 ) 8 60 (1) Giyi) Proo^dore Code 1008; 

Kanri v AnmakamUt 28 M. 604:. ^ * 

(4) Chooney y. Bam Kink^rt 28 0. 160« 
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(9) Costs of its preservation and repairs. 

(10) Maintenance of herself and those whom the last full 
owner was bound to maintain. 

(11) Marriage of female relations of the last full owner 
whom he was bound to marry such as his sister, daughter, son’s 
and grandson’s daughter, and the like. 

(12) Customary ceremonial gifts to a reasonable extent on 
the occasion of marriage of such relations. 

(13) Customary small gifts on other ceremonial occasions. 

Legal neoeBsity^S. 96. Benefit — '.'7 

Synopsis. 

(ij Alienation of eamte hy female (ll) Who are compdent to perform 
heir (2374). obsequial rites (2384). 

(2) Alienations, when proper (2,37^). (12) lielig tons and pious gifts {2391- 

(3) Legal necessity (2375). 2394). 

(4) Spiritual 7iecessily (2388-2390). (13) Payment of debts (2395*2398). 

(5) Necessity for wordly purposes il^) Payment of public charges {2399* 

(2378). 2400). 

(6) Larger power of alienation for (15) Cost of litigation (2401). 

husband's religious benefit (16) Preservation and repairs of estate 
(2376). (2402). 

(7) Beasonable latitude in manage* (17) Self-maintenance (2403-2405). 

ment (2378). (18) Maintenance of dependants 

(8) Alienations for benefit {23^9). (2406). 

(9) Shradhs a necessity (2381-2383). (19) Marriage gifts (2047). 

(10) Funeral obsequies (23S2). (20) Other ceremonial gifts (2408). 

2874. Analogous Law.— The leading principle applicable to female heirs 
applies alike to all qualified owners, whether male or female, to the guar- 
dian of infant-heirs, the Shebait of an idol or temple, and to trustees 
generally. (^) The only difference between them is one of degree, but the cardinal 
priilciple is in each case identical. As such they are all entitled to 
alienate the corpus of the estate owned or managed by them for legal 
necessity or benefit. But tliese terms must necessarily vary with the 
nature and purpose of the obligation and of the property and the character 
of the control. For instance, an elephant may be a prime necessity to an idol 
but it would be voted a cumbrous luxury in the hands of a widow. Similarly 
the widow is justified in charging the estate for an act done in discharge 
of the religious and pious obligation to her deceased husband which would not 
be justified m any other relation. Subject to the necessary variations to be 
presently considered, her liability is generally on a par with those of other 
limited owners of property. 

2378. Women B legal necessity. — ^The subject of legal necessity with 
. . reference to a woman’s estate must not be understood as 

‘ ^ ' forming a class apart from the general law of necessity 

which justifies an alienation of his estate by a limited owner, the general 


(1) $ahu Bam v. Bhup Singh, 89 A. 487 (448) P. C. 
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principles of winch liave already been set out. (S. 96) The same principles 
equally govern all tfansacfcions by a female lieiress, only modified by the peculiar 
religious obligations which Hindu Law casts on the female relations both 
as regards their pious duty to the deceased as also the mode of life enjoined 
on them in their widowhood. The question of legal necessity must moreover 
largely depend both upon the nature anJ extent of the estate taken by the 
heiress and the nature and extent of disposition. As Giffard» L. J., said it is 
absolutely impossible to define the extent and limit of the power of the widow 
to dispose of her husband’s property for religious purposes, because it must 
depend upon the circumstances of the disposition whenever such disposition, 
shall be made and must be consistent with the law regulating such disposi- 
tion. 

2376. The law of legal necessity may be divided into two classes. In the 
first spiritual necessity. The nec('ssity for wordly purposes falls into tlie other 
class. It is only in cases falling into the former class that the widow possesses 
larger powers. As observed by Turner, L. J. “ The widow cannot of her own 
will alien the property, except for special purposes. For religious and charitable 
purposes or those which are supposed to conduce to the spiritual welfare of her 
husband, she has a larger power of disposition than that which she possesses 
for purely wordly purposes. To support an ali<uiation for the last, she must 
show necessity ’ But in one sense both are cases of legal necessity since 
both are recognized by and subject to the control of law, though the term legal 
necessity when applied to worldly purposes doubtless involv('s some pressure 
from without, necessitating the raising of money for the protection or 
class would fall those religious acts which are recognized and designated as 
preservation of the estate, But this is rather the test of its legality, since all 
expenditure is not necessary and all necessary expenditure is not legal. To be 
legal it must receive the sanction of law. 

2377. Now law recognizes and sanctions certain heads of expenditure 
wliether because it is incurred on religious or charitable objects, or because it is 
incurred for worldly purposes. In each case it is subject to the general rule that 
it must be moderate and reasonable, and incurred bona fide on the objects per- 
mitted by law. Law does not tolerate extravagance in the name of religion or 
piety. “The test in cases of this d"\scriptioii, where a deed by a limited ov/ner 
with a qualified power of alienation is impeached, is, whether the purposes for 
which the alienation was made are proper or legitimate .... The test is, is 
the transaction fair and proper, lawful and valid and justified by Hindu Law. 
Necessity is only one of the phas«^s of the test of propriety. There is however 
one difference between necessity which is spiritual and that which is secular, 
since in the one case no pressure on the estate need be proved to justify the 
alienation. All that has to be proved is its validity. The purposes which 
constitute such necessity are enumerated in clauses 3 and 4. The remaining 
clauses deal with secular necessity, though some of them as for instance, the case 
of marriage and customary ceremonial gifts, are other instances of religious 
necessity. 


(1) Cosmiaut V. Hurrosoondry, 2 Mor. 
Dig. 198 ,* cited in Khub Lai v. Ajodhya, 48 
C 674(c584). 

(2) Qolleotor v. Oavaly, 8 M. I. A. 629. 

(8) Basofkgauda v. Basa^igauda, 89 ,B. 87 


(98.99). 

(4) Oamp V. Subbi, 82 B. 677. 

(6) Khuhlal v, Ajodhya, 43 C. 674 (684- 
586). 
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2878, It has been laid down by tlie Privy Council that a widow entering 
upon her husband s estate as his heir has, as regards the management of his estate 
not less powers than the manager of an infant estate and referring to this 
Sergeant, C.J., said ; “A widow, like a manager of the family, must be 
allowed a reasonable latitude in the exercise of her powers provided she acts 
fairly to her expectant heirs. (2) For example she may pay off a mortgage be- 
fore it is due and sell a portion of the estate rather than mortgage the whole 
though the latter course might be more beneficial to her reversioners and though 
it would be prejudicial to Jier by reducing her income, since she does not hold 
the property for the benefit of the reversioners nor is she bound to raise money 
on her personal security. (^) As Peacock, C. J., said : If a widow elects to 
sell when it would be more beneficial to mortgage, the sale could not be set 
aside as against the purchaser, if the widow and the pure! laser are both acting 
lionestly. (^) If there is a necessity, it is for the widow to decide how to act 
and there is no rule of law' which obliges the wndow to proceed in any parti* 
cular way and the only question for the Court to consider is wliether she has 
exceeded her power and these are always to be measured by the necessities of 
the case. Moreover a sale is at times more advisable than a mortgage 
and it is no blot on tlie sale that the widow having to raise Es. 670 sold 
the property for Rs. 995. (^) The case is otherwise where the property is 
mortgaged as she is not bound to borrow more than her actual w^ants and in 
this matter though she should not anticipate her wants, still, it does not mean 
that she musl let the wolf in before she turns him off the door. It is merely a 
dictate of prudence, and she will be so judged. 

2379. An alienation made by the widow as guardian of her adopted son 
will be held valid against licr if tlie adoption is found to be invalid. 


2880 Benefit. — An alienation by an heiress for the “ benefit ” of the 
estate is subject to the general principles set out in section 97, with the modi- 
fication that the heiress having no co-parceners and being the sole proprietor 
of her estate, the only benefit she lias to study is that of the estate and of her 
reversioners. The Privy Council have held the principle applicable to the 
manager of an infant equally applicable to alienations by a widow.(12) The title 
to her husband s estate having vested in his widow, sIk* was dispossessed by her 
reversioner with whom she effect'd a compromise granting a lease of some of 
her properties to one of them for 60 years. On her death the next reversioner 
sued to eject the lessee but the Privy Council upheld tlie lease as made for the 
benefit of the estate and intended to injure no one. 


(1) Kameswar v Run Bahadur^ 0 C. 848 

P.O. 

(2) Venkaji v. Vkhnu, 18 B 684 (686). 

( 3 ) Ih. 

(4) Smgani v. Draupadi.Ql M, 168 (165). 
(6) Phool Ohmd ? Bughoobtins^ 9 W. R. 

108. 

(6) Naha Kumar v. Bhabasundari, 8 B.L. 
E. 876. 

(7) Kamikhaprasad v. Jagadamba, 5 B. 

L. R 608 (620). 

(8) Chatrancirayan y. Uba, 1 B. L. R. 201 


(202) ; FelarciVi v. Bagalo^iandM C.W.N. 896. 

(9) Lain Pnudejj v. Sridhar, 5 B. L. R. 
176. 

(10) Parbhu, Lai v. Mylm, 14 0. 401 (418). 

(11) Dayomani v. Shrinibask, 33 C. 842 
(846). 

(12) Kameswar y. Hun Bahadur f 6 C. h48 
P. C 

(13) Biioy v. Nil Hatan, 30 C. 990 ; re- 
maiided O. A. Bijcy v. Krishna, 84 C. 829 
P. 0; 0. A. after remand Bijoy y* (Juindra. 
41 0. 798 P. C. 
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2361. Shradh: In the first place she is entitled to charge or alienate 
- , her inherited estate for the performtince of religious rites 

' which are conducive to the spiritual welfare of the 

deceased. W As the Privy Council said; ** For religious 
or charitable purposes or those which are supposed to conduce to the spiritual 
welfare of her husband she has a larger power of disposition than that 
which she possesses for purely worldly purposes. To support an alienation for the 
last she must show necessity. But there must be necessity in any case. If 
the late owner has left sufficient funds out of which his spiritual wants could 
have been met it will not justify an alienation of the estate, merely because 
the proceeds were spent on his Shradiu 

Assuming, however that the heiress lias no inherited funds for that pur- 
pose, the questions/then arise : (i) What are the religious purposes which justify 
the alienation of his estate and {ii) to what extent is it justifiable. 

2382. First as regards the religious purpose. On this point the Dayabhag 
says Even a gift or other alienation is permitted for the completion of her 
husbands funeral rites. The order in which these rites are performed are 
as foll(Ws . Upon the death of a person his body is, as is well*known> consigned 
to the names- At this time gifts have to be made to a Maha Brahmin, that is 
to say, a Brahmin of a lower order who receives only funeral offerings. The 
nature of the gifts vary, but they consist of all such things as a man requires 
below house, cattle, cots and clothes, ornaments and food. Those who are 
brought up within the pale of the orthodox creed know too well the exactions of 
these priests. 

On cremation of the body tlie ashes are collected and required to be thrown 
into the Ganges. This is called the (langajali ceremony and may take place 
on the 13 th day of death or anytime later as convenient. It is a religious 
necessity. 

1 he relation who goes to the Ganges to commit to its holy waters the last 
remains of their departed relation, is enjoined to proceed to Gya a place where 
special merit attaches to the performance of Shradh, the feeding of Brahmins 
and gifts to the Gayawal priests. 

2383. In the Maratha country a similar sanctity attaches to a Shradh pec- 
formed at Pandharpur ' ) while Rajahamandry serves the same purpose to the 
people of the Dravid country. (8) While Sethu is mentioned as a place endowed 
with sanctity a pilgrimage to Benares is not conducive to the spiritual welfare 
of any one but the pilgrim, and is therefore, not a head of a justifiable neces- 
sity. ) And as regards Gya while a feast given there is necessary, a feast 


(1) Dayabbag Xl‘l-6l; Collector v. Cavaly 
8 M.I.A. 529 (561) ; Junmejoy 7 . Russomoyee 
10 W.B 809; Raj Lukhee v. Gokool Chunder, 
12 W, R. i7 P. 0. Chumun Loll v. Gunpoi 

16 W.B 52 ; Ounpat Lall v- Tootunt 16 
W. R. 52 ; MuUeram v (hpal, 20 W. R. 187; 
Ldkshtnifwray^n v. Dasu, 11 M 288; Tatayya 

V. Ramakrishna, 34 M. 288 (200). 

(2) ColUcior V. Cavaly, 8 M. T. A. 529 
(651). 

( 3 ) Da^abhag Xl-1-61. 

(4) Nanak Singh v. Sant Singhs (1907) P. 

W. R. 19. 


^ihruj Brijmurte, 19 
V. BManat, 31 0. 190 N 
U Jlj ; Vdazchunder v. Aahuioth, 31 0. 190 ; 
MaJmdev v. Neekmam, SO M. a«9 (37 3i 
. ^ J'aW«ri,(1918)P»t. 338 ; 

(7) Oanpiit V. Tuliirnm, 86 B. 88. 

(8) Vuppulori V. aarimiUa, 84 U. 288. 

288 *^ 29 ^?*”*^” ^rithnamma, 84 M. 

(101 Hari v. BajrMg, 18 C. W. N. 644 
(647). 
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given upon ones return home has no religious significance and cannot be justi- 
fied on the ground of necessity. (1) 

2384. It is not every relation that can perform these obsequial rites. 
The duty to perform them devolves on the following relations in their order : — 

(1) The son — of sons the eldest, and next to him the youngest, are most 
eligible. 

(2) The widow —or co- widows, one and all are equally entitled. 

' (3) The daughter (2) — wlio is entitled to perform the ShradU of both her 

father and mother. 

(4) Daughter’s son. 

(5) Younger brother — uterine brother and his sons being preferred to 
brothers of half-blood and the next younger brother to one older than the 
deceased. 

(6) Sister’s son. 

(7) The father. 

(8) The mother, 

(9) Elder brother. Tlie elder brother should do so especially at Gaya. 

(lOj Daughter-in-law. 

(llj Sister — Amongst sisters the rule applicable is the same as in the case 
of brothers. 

(I2j Any other Sapinda. 

(13J Sanianodak. 

(14) Sapinda of the mother. 

(15) Samanodak of the motlier. 

(16) Sagotras. 

(l7j Disciple. 

(is) Bitwik. 

(19) Preceptor. 

(20) Son-in-law. (^) 

(21) Any friend. 

2388. Where a person is unable to perform tlie Shradh personally he 
may do so vicariously through another who must, however, be eligible to 
perform it (*). though, amongst the Uriyas, a custom was proved to appoint a 
Brahmin to perform these rites. (^) 


2386. It is equally obligatory on the heiress not only to perform the 

owner but also the Shradh of his other 
relations^* relations which he himself was under a duty to perform. 

So the widow must perform the Shradh of not only her 
husband but also the Shradh of his mother. (^’) 


(1) Makhanlal v. Oayan Singh, 88 A. 2fi6. 
Contra Dinomth y, Harish, 18 C. W. N. 
1808 ; 24 I. 0. 670. 

(2) V. GarimUla, 84 M. 288. 

(8) Vaidyanath Diksbityam, (Setlar) App. 
B 671.896. 


(4) Tatayya v. Bamahrishnamma^ 34 M, 
281 (291). 

(5) Lakshmmarayana v. Dasu, 11 M. 288 
(289). 

(6) Junmejoy v. Rimomoyee, 11 B. L. K. 
420 N ; Srimohan v. Brij Behitri^ 36 C. 763. 
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The widow is equally under a duty to perform the funeral riles of her 
husbands oilier relations, such as for instance his grandfather, great-grand- 
fither, mother, paternal aunt, brother’s wife and other relations whose main- 
tenance was charged on his estate. 


2387. The next question, and one of some moment is the amount of such 
expenditure. It is evident that the amount must be reason- 
Justif iable cost. able and must not disappoint the just claims of other claim- 
ants and creditors. As observed by the Privy Council I 
“No case has gone tlie length of holding that the power of disposition for pious 
and religious purposes is unqualified. ’ (1) In one case out of the income ‘of 
Rs. 6,000 a year the court allowed about a year’s income for the performance of 
all these ceremonies.(2) But the tendency of the courts is to check extravagance 
and reduce all such expenditure to a minimum and it is apparent that if in the 
last case Rs. 6,000 h id been tlie value instead of the income of the estate, the . 
court would not have tolerated its annihil ition for the spiritual benefit of the 
deceased. 


2388. Spiritual necessity.— 'Spiritual necessity often spoken of as the 

spiritual benefit of the husband is another held of neces- 
sity which justifies the alienation of inherited immoveable 
• property. On this point the Mitakshara is silent but the 
Mayukh contains the following text. 

Mayakh The prohibition of sale or other disposition of immoveable property by a 
widow, without the consent of takers of the heritage is given on !the authority of] Madhav. 
As for the text of Katyayan “ After the death of the hu.sband, the widow preserving [the 
honour of the family] should obtain the share of her husband so long as she lives ; but she 
has no ownership there in respect of its! gift, mortgage, or sale” that is a prohibition of gift 
of money to the bandi i bards charan 'triffersl and the like. Gifts for religious or spiritual 
objects and mortgage, and the like for that purpose, are of course permitted; as is plain J 
from the aforementioned text ot Frajapiti, commencing with Sthavaram Jagamam etc., and 
from the text of Katyayan — “A widow always engaged in meritorious observances and fasts 
constant in the duties of celebacy intent upon restraining ; her passions] and making holy 
gifts, shall reach the heavenly abodes even if she has no son.” (3) 

2389. It has been held that this text does not authorize the giving away af 
the bulk of the inherited estate to a Brahmin for tlie spiritual benefit of the de- 
ceased, and that “while the widow has wider powers of disposition over property 
inherited from lier husband in making gifts for religious purposes which are 
calculated to benefit lier liusband spiritually, those powers must be exercised 
within the proper and reasonable limits in dealing with the immoveable pro- 
perty of her husband.” It is also pertinent to observe that the term “Spiritual 
necessity” must be strictly limited to purposes which the law recognizes as 
warranting such alienation. Any gift out of a religious or pious motive is not 
a gift constituting a spiritual necessity. Where the gift is of an inconsiderable 
portion of the estate the court will not be too strict in examining the purpose, 
but where it forms a considerable portion of the estate the gift cannot be 


(1) Qollectcr v. Oavaly, 8 M. I. A. 629 
(651). 

(2) DaXafKunwe^r v. Arnbika Partap, 26 A. 

266(271). ^ ^ 

(3) Mftyukh (Mandlik) 77, 78, oiM and 


explaineddn Pamchand v. Mmohar La{,42B. 
186 (113, 141, 162) 

(4) Pamchand v. Manoharlal, 42 B 180 
(161) ; Kublal V. Ajojdyha, 43 Q. 671 (680), 
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justified unless it is brought strictly within the rule of spiritual necessity, (i) In 
some of these cases, ^ a distinction is drawn between acts of which the religious 
merit is solely acquired by the female heir, and acts of which the religious 
• merit accrues to the deceased or is sliared by the female heir with him. But 
this distinction is not supported by the text and the sole ground which justifies 
the heiress to alienate any portion of the inherited estate is the spiritual neces- 
sity of the last owner. (2) In other cases the alienation may be good if support- 
ed by legal necessity but it cannot be supported under this head. 

2890. The question then arises what acts constitute the spiritual necessity 
of the deceased owner. The performance of his shmdh a.nd its attendant obse- 
quial rites are doubtless such necessity. Tliey are in fact a recognized head of 
necessity and have been dealt with in clause 3. But over and beyond these 
objects there are other items of expenditure which though not treated as of 
the same degree of urgency are nevertheless regarded as bordering on necessity. 
Such was held to be the excavation of a tank to complete the equipment of a 
temple which the deceased died leaving incomplete. His widow raised 
Rs. 520 by the grant of two perpetual leases with a view to complete the walls of 
the temple buildings and to oxcwate and consecrate a tank in connection with 
the temple. The court held these leases to be supported |^y necessity 
holding that excavation of the tank was itself a meritorious act (3) which it is 
submitted did not justify alienation of that estate apart from its utility to the 
estate. W 

2391 . Rsli^ious and pious ^ifts : — While the performance of Shradh and 
Sapindkarm are directly conduciv’-e to a man’s spiritual benefit, Hindu Law 
does not require that such ceremonies should be accompanied by a gift of land 
to the priests. But wh^re the performer of Sliridh delivered as gift an incon- 
siderable portion of land the court upheld it as a disposition or expenditure which 
was reasonable or proper according to the common notions of the Hindus. (^) 

The question is one of custom- For instance it is customary amongst the 
Uriya Zemindars to appoint a Brahmin to perform funeral and annual cere- 
moni^. The Brahmin so appointed is styFd a Puo Brahmin.” As such 
the widows of a Zamindar conveyeda small piece of land to him on a rent of 
Rs. 1-8 per annum. It was conceded tint the gift was made rather for future than 
for pxst services. The court upheld the gift as supported by an indispensable 
religious necessity. But the fact that the land was only small in extent was also 
etnplnsized. But all the same tliere can be no doubt that the powers of an 
heiress to alienate property for the spiritual benefit of the last owner cannot be 
weighed in golden scales. As was observed in a cas«, “ It is unquestionable then 
that the widow has a larger power of disposition for religious or charitable 


(X) Mukhoda v, Kidlcani, I B.SR 82 6 I ; 
D. (0^) 62; Bam Ghunder v. Ganqa GobUid, 4 
B.S.R. 7; I, D (03) 110; Knrtik Ohundtr v 
Jdw Mohun, 1 W. R, 48: Bunjeet v. Mhd, 
Waris, 21 W. R. 49: Ram Knwal v. Bam KU- 
hore, 21 0. 506: Ohu^aman v. Oopi, 87 0. 1; 
Bamatiage v. Bam Oopal, ^17 782; 

Khub Lnl v Ajcdhpa. 48 0 674 (681); daqiban 
V. Deo Bhankar, 1 Bor 394 ; Kupux v. Sehak 
Hnm, 1 Bot. 406 (448) ; Chu^ilalv, 1 

Bor, 55 (60); Bhaskar v MahadM), 6 B.H.O R. 
(00) 1; Panachaihd v. Mawhar Lai, 42 B. 136 
(166, 151) ; GopaUa v. Narayana, (1850) 
M. 8. A. 74; Bama v. Ranga, 8 M. 652; 

G. H. C.— 108 


Lashmanarayana w.Dasu, 11 M 288; Vuppula- 
ri V. Garimalla 34 M. 288 ; Gudmetta v. Bol, 
lo9u, 23 M. L. J. 233 ; Pttrn^i^ v. Jai Narain 
4 A 482. 

(2) Khuh Lai *v. Afodhya, 43 C. 674 (581- 
683) ; Bam Knwal v. Ram Kishore, 22 0. 606; 
Puran v. Jai Narain, 4 A. 482. 

^3) Khub Lai v. Ajodhva, 43 C. 574 (584). 
(4) Bunjeet v. Mhd. Waris, 2 W. R. 49,* 
Makhanlal v. Oayansi^^gh, 33 A. 255. 

(6) Tatayya v, Bnmokrishnamma,^ 34 M. 
288 (291); Khuhlal, v, Ajodhya, 48 0.674 
(6) Lakshminarayana v. JDa$u,»ll M. 288. 
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purposes or for purposes which are supposed to conduce to the spiritual welfare 
of her husband than that which she possesses for purely worldly purposes. ^ An 
exhaustive enumeration of these religious or charitable purposes is neither 
possible nor necessary. ” W 

2392. In one case the pandits consulted, defined religious purposes some- 
what loosely, as including “dowry to a daughter, building temples for religious 
worship, digging tanks and the like. ” It is submitted that these and similar 
meritorious acts could not easily be brought under the category of religious or 
spiritual necessity. But tins is probably the extreme limit. Ordinarily the gift 
tolerated by law must be one supported by spiritual necessity and not merely 
conducive to the spiritual benefit of the deceased. As was observed, “ the 
pilgrimages andsrcrifices performed by her are no doubt pious acts which might 
indirectly be beneficial to her husband, but they were not ceremonies which 
were indispensable for his spiritual benefit, such as his funeral obsequies and 
the periodical ceremonies incidental to those obsequies.. " ('b 

2393. Apart from such ceremonies the heiress is incompetent to make 
any gift out of the corpus, however conducive they might be to her only 
spiritual welfare (^) as distinct front spiritual necessity, i^) For example 
she cannot make a gift of land to an idol not established by the 
full owner but by his mother for which the husband had not in his life- 
time made any provision for its maintenance, and of which the dedication 
wdLSprima facie one more for the widow’s own spiritual welfare than for 
that of her husband.f'^) 


So an act however meritorious does not justify alienation of the estate. 
The digging of a tank is one such act. 


2394. It was implied in the last case and it is the law that if the last 
owner authorizes an act, the heir would be entitled to exe- 
power. For instance where the testator authorized 
his wife to build a house, establish therein the god Maha- 
dev, the widow was held entitled to carry out his wisJies and any alienation made 
of the corpus would be within her power and one which the reversioner could 
not avoid on her d^'ath. (^) As previously stated in carrying out the behests .of a 
testator the donee of the power acts as an agent of the donor and as such his 
power is not his own, but that of the testator who authorized him. 


2395. Payment of debts. — The payments of debts of the last owner is 
.-v another recognized head of justifiable necessity for which 

the heiress may alienate the corpus. She is not bound to 
pay them out of its current income which she has the right to appropriate to her 
own use. (‘0 But she cannot alienate the estate if she has received sufficient 
other property wherewith to discharge them. 


(1) Kkuhlal V, Ajodhya-f 43 0, ^74 (6S0). 

(2) Cossinaut v. Hurrosondry, .2 Mor Dig. 
198 

(8) Bama v. Ranga 8 M. 662 (568). 

(4) Puran Dai v,Jai Narain 4 A. 482 (484); 
Bamd V. Ranga, 8 M. 652 ; Bam Kawal v. 
Bam Dishore, 92 0. 606. 

(5) Bama v. Ba^vga, 8 M, 662 ; PurmiZDai 
V. Jai Narain 4 A. 488 (484) ; Bam Kawal v. 


Bam Kishore, 22 0. 606; (609, 610) 

(6) Puran Dai v. Jai Narain, i A. 482 (484), 

(7) Ram Kawal v. Bam Kishore, 22 0. 609 
(610), 

(h) Uari Kumari v. Mohun Chafidra, 12 0. 
W.N. 412; Biswanth v. Durga, 1 1 i , (0) 260. 

(9) Boddu V Ooli, (1918) M.W.N. 276 ; 18 
I. C. 963; Bamasami v. Mangaikaraeu, 18 M. 
118. 
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239 6. In the case of the heiress whether the heiress is the widow or daugh- 
ter-in-law (1) or mother (2) of tlie last owner, it is a pious obligation which she is 
bound to discharge even though the debt be bared by time ^8) or released by any 
enactment such as the Deccan Agriculturist Relief Act. W Even she is not bound 
to pay debts which the deceased owner had repudiated before his death or 
which had been agreed to be discharged by a third party. (^) In other words 
her liability must in each case be existing and legal though the creditor’s remedy 
for its enforcement may have been lost by reason of the law’ of limitation. 

Nor can slie pay interest in excess of the principal in the area subject to 
the rule of Damdupat. 

2397 . It has been seen that manager of a joint family is not competent to 
revive or pay a time barred debt 1172-1175.) In this respect the female heir 
has a greater liability by reason of her pious duty ; which, however, only arises 
qua heir (9) and on the death of the last owner, and never in his life-time.(^o) 
Any payment made by the wife of the debt of her husband during his life-time 
is a voluntary payment and the husband’s property cannot be made liable for 
payment of such debts after his death. (^1) 

Even where the wife takes the estate as a devisee under her husband’s will 
she may charge his estate if lie lias directed that she should pay his debts out of 
his estate.(l^) As already remarked the trade debts of a joint family stand on the 
same footing and the heiress is entitled to alienate the estate for the purpose of 
discharging them. (S. Ill) 

2398 . The duty of the wife to pay her husband’s debts rests upon the broad 

equity that he who takes the benefit must also bear the burden, As observed 
in a Bombay case?” “She took the estate as an aggregate, assets and debts 
together. Her first duty was to pay her deceased husband’s debts and to pay 
them as far as she could, equally? according to the obligation with which the 
succession liad devolved on her. She may be regarded as in some degree a 
trustee, or at any rate under a legal obligation for this purpose, and 
not at liberty to deal c ipriciously with the estate which she may alienate 
at all only for some special purposes indicated by the law’. She ought 
not in performing the duty cast upon her, to prefer one valid claim to 

fl) Bhau V. (Jopnla, 11 B. 825. (3) Naihtc v. Tulsha. 16 A. L. J. 4d-3 ; 45 

(2) Rustam v. Moti Singh, 18 A. 474 : I. C. 728 ; Bhaivani v. Hivimoi Bahadur, 33 

*Bamasami v Vengidusami, 22 M. 113. A. 342 P. C. 

(3) Khqjendrn v. Narain. 22 I 0. (C) 663. (7) Kandasami v. Baja Gopalasami, 7 

(4) Bhau V. Chpala, 11 B 3^6. M.L.T. 363 ; 5 I. C. 382 ; Kondappa v. 

(5) Lukmeeram v KhvosJuslee, 1 Borr. 412 Subba, 13 M. 183. 

Bhalas ParfeAw, 2 B 67; LaJcshman v. Sat- (8) Baviachmdra v. 10 N. L. R. 

y^hamabait 2 B. 424 (499) ; Ch^fnnaji v. 91 ; 26 1 C 598. 

Dmkar,ll B. 320; Bhau v. Gopala H B. 825; (9) ^amasivaya v. Sivagamt, 1 M. H. 0. R. 

Bhagwatv Niur atii, 89 B. 113 contra Mel- 374. 

girappa v. Shivappa, 6 B H. 0. R. 270; (10) Himmai Bahadur v. Bhawani, 80 A.852 

Hamchand v. Tara, IB. 8. R. 481 ; Tibeck affirmod O. A. Bhawani v. Himmai Bahadur, 
V. Phoolman, 7 W, R. 460 ; Udaichunder,\, 88 A. 842 P. C. 

Ashutosht 21 0. 190 ; Tarini v. Bholanath, (11) Himmai Bahadur v. Bhawani, 30 A 852 

21 0. 190 N ; Mahesher v. Baitiasiftgh, 23 ‘C. affirmed O. A. Bhawani v. Himmat Bahadur, 
766 ; P. 0, Debidayal v. Bhanpartap, 3j 0. 33 A. 342 P. C. 

433 ; Felaram v. Bagahxmnd, 14 0. \V. N. (12) Punamchand v. Narayan, (1894) B. P J 

895; Boorfoo v. Kriahmn, 1 N W.P, H. 0. K. 167 

46 Kalkasing v. Sheoraj Singh, 40 0. 347; (18) Gagarnath v. Jaikishun, (1916) 1 P L.J. 

Kondappa v. Subba, 13 M. 189 ; Suhbammal 16 ; 84 I. C. 876. • 

V. Avudayammal, 30 M. 3 ; Kandasami v. (14) Karimudin v. GobM, 81 A. 497 (506) 
Bajagopalasami, 7 M. L. T. 363, 5 I. 0, 882. P. C. 
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anotlier as her husband might have done, because from him the favoured 
creditor could have obtained as much by his diligence. On the widowi 
no pressure could be exercised, except througli the estate, and she was 
bound, pressure, or no pressure to distribute amongst the creditors. There could 
not here have been a legal necessity, such as is prescribed as an indispensable* 
consideration by the Judicial committee, (i) A purchaser from a widow must see 
that she exercises her power of sale strictly ( 2 ) or at least satisfy himself by rea- 
sonable enquiry that a sufficient cause for alienation exists.*’ 0 *^) 

2899. Payment of Public charges. — The payment of land revenue 
(jl ( 0 j cesses and other public charges is a case of general 

necessity, ^4) 1074) and arises out of the very necessity 

of preserving tlie estate from forfeiture and sale > since such payments are 
ordinarily the first charge on the land and their •non payment renders the estate 
itself liable to extinguishment. As the Privy Council observed, “ The preser- 
vation of the estate and the costs of litigation for that purpose are objects which 
justify a widow in incurring debt and alienating a sufficient amount of the 
property to discharge it Where however, the amount of cess creates only 
a personal liability as it does under the Public Demands Recovery Act in 
Benga its payment would nevertheless be a justifiable necessity, the 
more so if a decree is passed against the heiress as representing the estate. ( 8 ) 

2400. It is immaterial that with better management the Government 
revenue need not have threatened the very existence of the estate, All that is 
necessary is that there should be some pressure on the estate and a danger to be 
averted. 1^^) The validity of sales for non-payment of revenue is not affected by 
any rule of Hindu law(^^) and it is the duty of the lieiress to sell a portion to 
save the rest. But she must not anticipate her wants. Necessity implies pres- 
sure such as an attachment of the property or at least the presence of a decree 
or other coercive process of law making the alienation inheritable and the 
alienation must of course be bona fide but not a devise to defeat or deceive the 
reversioner, Since the public charges are primarily payable out of current 
income it is the duty of the heiress to pay therefrom. She cannot save the 
income of the estate for her own benefit and charge it for assessment. If 
this were allowed many an estate would never reach the hands of the rever- 
sioner. 


I (1) Baj Luhhee v, Gokool Chunder^ 13 M. 
1. A. 209 ; Goolah Singh v. Kurun Singh, 14 
M.l.A 176. 

(2) Bajehunder v BtU>oram, 1 Full. 13B ; 
(8) Bmigilbhai v. Vinayak, 11 B. 666 (679). 
(4) S. 96 (2) ante, 

(6) Karimuddin v. Govitid, 81 A. 497 
(606) P. 0. reveraing 0. A. Govind v. Abdul 
Qayytm, 25 A. 646 ; Srimohan v. Brijbeharyt 
86 0. 763 (757). 

(6) Srihant Hosain v. Sasi Kar, 19 0. 
783 ; Mahanund v. Banimadhub, 24 C. 27 ; 
Buj) Bam v. Imar^ 6 C. W. N. 362. 

7) Sri Mohan v. Brij Beharyf 36 C. 763 
(767). 

(8) SkrimUddin v. Gobind, 31 A. 497 P.C. 

(9) Bu^oomanpertad v. Mt, Babooea, 6 M 


I. A. 898 (423). 

(10) Hofonath v. Indra, (1869) 8. D. A, B. 
207 ; Sreenath v. Buitun, (1869) 8. D. A. B) 
421 ; Burry Mohan v. Gonesh, 10 C. 823 (837) 
P. B : Hurronath v. Bandhir, 18 0. 811 (316. 
P. C ; Sri MoJuin v. Brij Behary, 36 0. 768 ; 
Indar Kuar v> Lalia PraMoa, 4 A 632 ; 
Vhiraj Singh v. Mangaramt 19 A. 800 (802) ; 
Gfiansham v* Badiya; 24 A. 647. 

(11) Anundomoyee v. Mohendra, 16 B. 
264. 

(12) Oopaul V. Oour Monee, 6 W. R. 68; 
Baijnath v. Bi$8en, 19 W. R. 79. 

(13) Phul Chand v Jodha^ 6 A. L, J 547. 

(14) Verabadra v. Marudaga, (1910) UM. K 
799 ; Bamafvand v. Bam 7 I. 0. (0) 2^, 
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2401. Costs of Litigation. — ^The cost of necessary litigation is another 
, , . head of legal necessity but the litigation must be necessary 

and the cost reasonable, for, as Sir Lawerence Jenkins, C. 
J. observed, though costs of litigation are a recognized head of legal neces- 
sity, that does not rnean that a widow engaged in a litigation has an unlimited 
power of borrowing.** (l) 

The heiress is entitled to alienate the estate for defraying the cost of 
obtaining the Succession Certificate or Letters of Administration and reaso- 
nable cost of litigation in recovering or preserving the estate or in defending 
her title. (4) 

It would not justify a sale of land to embark on a speculative suit which 
the deceased owner had given up as lost (^) though the Case might be different 
where the reversioner had entered upon a litigation for which he was responsible 
( 6 ) 

This aspect of the subject 1ms been already considered 1080 — 1082) 

2102. Preservation and Repairs. — The obligation of a person in posses- 
sion of an estate to protect and preser\'e it is cast even on 
01 . ( 9 ). mortgagees and trustees. As such she has the right and is 

subject to the duty of alienating the estate only when it is 
necessary for its preservation and repairs. Slie cannot charge the estate for 
the purpose of improving it C') or of constructing a new house unless it was a 
necessity. She may, of course, construct such a house out of her current in- 
come and may even charge her future income ; but if she charges the estate she 
must show that it was necessary to shelter the household as that the old house 
had become uninhabitable or the like. Apart from such or similar pressing 
necessity she cannot alienate the estate for the purpose of building costly houses 
and excavating tanks or wells unless they were necessary for irrigation or were 
proved to be otherwise beneficial to the estate. (^) 

The question must in each case depend upon its own circumstances, 

2403. Selt-maintenanoe. — Maintenance of the heiress herself and other 
dependent members of the family whom the deceased owner 
OL ( 10 ) was bound to maintain is another head of legal necessity 

generally explained elsewhere .(^l) Primarily she must main- 
tain herself out of its profits and if her interest therein is so limited, she cannot 
alienate the corpus in any case.(l2) Otherwise if the income is insufficient, she is 
, entitled to sell the estate for her own maintenance. 

Her right to sell the estate depends upon the right in which she hoMs the 
estate. If she is entitled only to the rents and profits she cannot charge or 


(1) Bhimareddi v. Bhaskar, 6 Bom. L. R. 
698 ; followed in BadM v. l^Jauraim 8 Pat. 
L. J. 629 ; 46 I. 0. 627. 
f9) Sri Mohan v. Brij Behory, 86 C. 758. 
(8) Bimaraddi y. Bhaakar, 6 Bom.L.B. 628 
Karimttddin v. Ocbind, 81 A. 497 (606) 
P. 0. Pannalal v. Bamoaundath 6 B. L, K. 
782 ; PhQol Coer v. Bahee Pershad 12 W. R. 
187 BarnGoomair v. lehamayi 6C. 86; Amjad 
Alt V Monirant 12 0. 62 ; Debi Dayal v Bhan 
Pertap, 81 C. 488 (441) 

(d) Indar Kuar v. Lalta Prasad^ 4 A. 682. 
(6) Arjan Singh v. Xndar Singhs (1911) P. 
p. B. 288 ; 12 I. 0. 499. 


(7) Ganapa v. Subi Sanna, 32 B. 677. 

(h) Bhogafaju v. Addepalli, 35 M. 660. 

(9) Makhan Lalv. Qayan Singh, 33 A. 266. 

(10) Bejoy v. Girindra, 18 C. W. K. 236 ; 
8 0 L.J.468. 

(11) B. 96 (8) ante, 

(12) Gohind Dasav, Ranchord, 8 N. W. F) 
H. 0. R. 824 ; Jagat Bam v. Mahesh (1882. 
A. W.N. 67. 

(13) Sakharamv^ Jankibai, (J878) B.PJ. 

139; Nellaikumaruv.Marakaihammalt 1 M. 
166; Soorjoo v. Krishnan, 1 N. W.P. H.O. R, 
46. • 
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alienate the corpus. But if she has the woman’s estate then she is entitled to 
alienate it for all those purposes which law recognizes as legally necesary, 
amongst which her own mainti*nance is one such purpose. The fact that she 
was living with anotlier man who presum ibly maintained her does not curtail 
her right to find her own maintenance in her heritage since the estate having * 
once vested in her, subsequent unchastity cannot curtail her right to its 
enjoyment. Of course the fact that she was in the keeping of another man 
who maintained her might be proved as a fact to establish tlie absence of 
necessity. W 

2404. The question of alienation raises the question of the quantum of 
maintenance. That the widow is entitled to maintain herself in a fair degree of 
comfort has been already seen (S. 81). The same rule applies to all female 
heiresses. The term maintenance not only comprises the bare cost of living 
but also the cost incurred in the performance of such religious rites as are usual 
or might be customary. Such are for instance the performance of the annual 
Shradh, the distribution of cliarities and the observance of fasts and festivals and 
in fact compliance with all such caste usages as might be reasonably expected 
from the heiress in her position. (2) The rule applies to all female heirs whether 
a widow succeeding to her husband or daughter inheriting to her father. The 
heiress must not forecast lier w ints, but this does not imply that she cannot 
alienate the estate except for her past maintenance. All it means is that she 
must not alienate it except when there is urgent necessity in the near future, 

2406. If the purpose is obvious the means adopted by the widow may not 
be of the best. But they should not be too narrowly scrutinized. So where the 
widow could not maintain herself because she had no means to cultivate the 
land, she was held justifi^'d in mortgaging it so as to enable her to resume 
cultivation and so maintain herself, 

2406. Maintenance of dependents.— The lieiress is not bound to pay for 
the maintenance and the mrrriage of relations of the last owner out of the cur- 
rent income of the estate for which the estate is legally chargeable, Section 73 
specifies the persons whom a person is personally liable to maintain. On his 
death the liability to maintain them continues chargeable to his estate and the 
heiress is entitled to alienate the estate for that purpose. So it has been Irfsld 
that the expenses incurred by the widow for the marriage of a daughter are 
recoverable from the fathers estate (>. 1080). The maintenance of the 
grandsons is also a moral though not a legal obligation for which the heiress 
may alienate the estate. (^) 

A man is not either legally or morally bound to maintain his mother-in-law. 
No more is his widow who is not justified in alienating her husband’s estate in 
order to maintain her. (‘‘^) 

( 1 ) Amjad AH ^.Moniram, 12 0.52. v Bhan Per tap, B1 UiB). 

(2) Batansi v. Umerhait ^ I. C (8.) 997. (7) Preaj Narain v. Ajodhya Per$kad, 7 B 

(8) Qnalimetla v. Bollozu, 38 M. L. J. 233; S. R 602 ; B I. D (OS) 466 ; ChumUe^ v. 

16 I, 0. 189. Qunput Ball 16 W, R 62 (63) ; Ohudammal 

(4) Vellappa, (1912) 1 M. W. N. 196 ; 13 v. Nadamuni, 6 M. L. T. 168 ; 8 I. 0. 77 ; 

1. 0. (M) 640. Rustam v. MoUsingt 18 A. 474. 

(6) O^y Singh v. Phoolchand, 5 N. W. P. (8) Ghumunlal v. Gunput LaU, 16 W. E. 
H. C. R#197 (200). 62 ; Makhan Lai v. Qayan Singh, 88 A. 366. 

(6) Hurry Mohun v. Qatmh, 10 C. 828 ; (9) Arjan Singh ?. Indar Singh, (1911) P. 

Amiad AH v. Moniram^ 12 C. 62 ; Dehi Dayal L, R. 288 ; 12 I. 0, 429. 
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2407. Marriage gifts. —The marriage of unmarried daughters and sisters 

Cl. (11), (12.) is an obligation which would constitute legal necessity in 

the hands of the heiress (§§ 921, 922). 

Customary presents such as the gift of a reasonable portion of the immove- 
able property to the daughter or to the son-in-law on the occasion of their 
marriage or Gowna or Dwiragaman or second marriage and the like, are other 
examples of necessity already set out (>§ 1080-1082). 

Gifts on these occasions are supported not on the ground of tlieir spiritual 
necessity but as customary and common. W 

The term marriage in tins connection includes betrothal, marriage 
and the Goivna and all the ceremonies antecedent and subsequent which 
attend it. 

But the expenses of the marriage of a daughter’s daugliter or a 
nephew i^) is not a legal necessity. 

2408. Other ceremonial gifts. — Small customary gifts on otlier cere- 

Ci. monial occasions are sanctioned by the usages of all com- 

munities. Such is the gift of a small area of land on the 

occasion of the father’s (^0) or tlie performance of the mother’s Shradh. (H) 

(1) The heiress may surrender her 
entire interest to the next reversioner, or to any 
one or more of such reversioners with the con- 
sent of the rest, provided that where the next reversioner is a 
female it may be surrendered to the male reversioner next in 
order with her consent. 

(2) Such surrender does not affect the validity of her prior 
alienations. 


Synopsis. 


(1) Right of heiress to relinquish or 

sim'ender her estate (2409). 

(2) Requirements of a valid surrender 

(2409-2401). 

* (3) Surrender must relate to entire in- 
terest in inherited estate (2411). 

(4) Prior dispositions by heiress not 

affected (2412). 

(5) Position of heiress after surrender 

(2413). 

(6) Right to herotvn absolute property 


not affected (2413). 

(7) Surrender and re-conveyance, 

effect of (2413). 

(8) Surrender for consideration (2414- 

2417). 

(9) Surrender must be in favour of 

next reversioner or in favour of 
remote reversioner loith the con- 
sent of intermediate reversioners 
(2418-2419). 


(1) Churaman v. Gopi, 18 0. W. N. 98. 
(S96). 

(2) Bamasami v. Vengidusami, 92 M, 118. 

( 3 ) Damodur v. Senahutty, 8 C. 587. 

\i) Tatayya V. Ram Krishmmma, 34 M. 
288 (291) 

(6) Ganpat v. Tulaai, 36 B 88. 

(6) Damodur v. Scmahutty, 8 0. 637. 

(7) Churamun v. Oopi^ 37 0 1. 


(8) Narainhati v. Ramdhari, 20 C. W. N. 
(Pat) lU. 

(9) Bhura v. Bamrao, 8 N. L. K. 164 ; 17 
TO 866. 

(10) Vtipuluti V. Garimilla, 34 M. 288 ; but 

see Narainhati v Ramd] ori 20 C. W. N. (Pat) 
734 ; 1 Pat. L. J. 81 , • 

(11) . Srimohan 7. Briibeari/ 86 0768. 
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2409. Analogous Law. — It had been held in a long series of cases of the 
Calcutta High Court (1) that it was competent to an heiress to relinquish, resign 
or surrender her estate in favour of her next reversioner. This view was chal- 
lenged in other cases of the same and other courts on the ground that a Hindu 
widow could not by uniting with one of many others having identical interests in 
expectancy on the happening of a certain event anticipate that event and con- 
vert such individual expectancy into an immediate estate of full proprietorship. 
If this were permissible, it would virtually confer upon a Hindu widow the right 
of directing the succession to her husband’s property in her life-time when in 
law it only happens upon her death. (2) But the Privy Council preferred to 
follow the majority of the Calcutta cases and said, “It may be accepted that, 
according to Hindu Law the widow can accelerate the estate of the heir by 
conveying absolutely and destroying her life estate. It was essentially necessary 
to withdraw her own life-estate, so that th- whole estate should get vested 
at once in the grantee. The necessity of the removal of the obstacle of the life- 
estate, is a practical check on the frequency of such conveyances/’^^) 

2410. In other words there can be no surrender unless it relates to be 
whole interest in the whole estate. The effect of such surrender is to vest 
it in the next heir the inheritance which he would take if she at the time were 
to die. ^^1 A surrender by a widow to those who are enitled to the estate is 
looked upon in the Hindu law as meritorious, since it restores the property in 
its natural channel. (^») A surrender is not an alienation (7) and it does not 
require the presence of consideration or legal necessity to support it. 

The various requirements of such surrender are noted in the section but 
require to be more particularly emphasized. 

2411. Surrender must relate to the entire interest.— In the first place 
the sun'ender must relate to the entire interest then vested in the heir. It can- 


(1) Praiap v. Joy Mome, 1 W. K 98 ; 
Sha^na Soonduree v. SMirui Chunder, 8 W.R. 
600 ; Kishen Gir v Bu&getU 14 W. R. 379 ; 
Ounga Pershad v. Shmibnonath, SQ W. R. 
89S; Noferdossv, Modhu S»fidari. 6 0 732 : 
Ileiili(J%under v. Snrnnmoyi. 22 C 354 (3^1) ; 
Moip V. Balaji, 19 B 809 (8201 : Pium v. 
Babajii 34 B. 165 : Basangavda v Basan^ 
g^wdO't 39 B. 87 ; Moti v Laldas, 41 B 93 ; 
Bhuvalv. Lachman, 11 A. 263 ; Bakhtnwar 
V. Bhagwn.nat 32 A. 176 I Sham Rath v. 
Jaichha 89 A. 520. 

(2) Ramphnl v Tula Kuari, 6 A 116 F B. 
To the same effect Madan Mohan v. Puran 
Mai, ib 288 ; DuU Singh v Sundar Singh, 14 
A. 877 : Raj Kishore v. Durga Charan Lai, 
29 A. 71 (761 ; Bunsraj v. Monghibai 7 Bom 
L. R. 622 ; Jadumani v Saroda, 1 Boul. 120; 
Shama Soondvjree v Shund Chund^r, 8 W. 
R. 600 ; Noferdoss v Modhu Sundari, 6 C. 
782 ; Qopemoih v. Kally Dass, 9 C. 226 : Bam 
Chmder v, Hari Das, 9 C 463 ; Noho Kishore 
V. Bari *Nath, 10 C. 1102 F, B (but the 
decision wsa rested on precedents favouring 
the t\ile)Betnchunder vBumamoyit^^ 0. 458; 


Afianda v Indra Bhusan. 12 0. W N. 49 all 
which must be now taken as overrnled by 
the Privy Council in Behari Lai v. Madho 
Lai, 19 0. 286 P. C. ; Bajrangi v. Mano* 
harnika, 30 A. 1 P. C. 

(8) Beharilal v. Madholal, 19 C. 236 (241) 
P. C.; Bajrangi V. Manoharnika, SO k 1 
P. C, 

(41 Narudomttihu y- Srinivasn, 21 M. 128 
F. B, liangasami v Nnchiappa, 23 0. W. N. 
777 (S08); 42 M. 628 '686) P.C ; Dehi Prasad 
V. Oolap, 40 C 721 P. B. 

(5) Noferdoss v. Modhu Soondari, 6 C. 
782 (735, 736). 

(61 Per Jackson, J argunedo in Noferdoss 
V. Modhu Sotindari, 6 0 782 (784) ; Moti v. 
Lai Das, 41 B. 98 (108) ; Naohiappa v. 
Rnngasami, 28 M L. J. 1 (8) ; 26 I, C. 767 J 
Chinnaswnmi v. Appuswomi, 42 M. 25. 

(7) Mvlugu V. Mudigonda, 81 M.L. J, 
406 ; 86 I. 0 407 : Munugarra v. Mmu^ 
gnrra, 84 M L. J, 229 ; 42 I. C. 989. 

(8) Moti V. Lai Das, 41 B. 98 (105); 
Shorn Baihi v. Jaichha, 89 A. 620. 
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not be made reserving any portion by the widow, (i) As observed by the Privy 
Council this is some security to tlie widow from whom no reversioner can 
obtain the estate piecemeal. C3f course, the fact that the heiress cannot surrender 
any but the whole estate does not limit lier right of alienation. So where a 
• widow sold half the estate to th^ th n reversioner and he executed an instru- 
ment giving her the otlier half of th" property, the coiirc upheld the transaction 
by whicli each obtained absolutely a moi"ty of the estate. (^) But it is submit- 
ted that whatever might l)e the effect of such transfer inter partes, it could not 
affect the ultimate reversioner or alter the heiress’s estate into an absolute 
estate. Though the doctrine of acceleration of the inheritance by surrender by 
the widow primiarily refers to a male, it makes no exception against a female 
reversioner and the widow may consequently surrender her estate to her 
daughter, in the form of a gift (a) or otherwisei provided it conforms to the rule 
here stated. But this does not preclude her from stipulating for and reserving 
some property for her own maintenance. 

2412. Prior dispositions unaffected. — It goes without saying that 
surrender takes effect as from the moment it is made and has no retrospective 
effect upon any prior alienation made by the heiress. 

The questions of surrender and alienation have in fact to be regarded 
from two entirely different standpoints. The question in the one case is — was 
it the surrender of tlie entire interest in the entire estate to the nearest rever- 
sioner, in which case the question of necessity is immaterial : while the question 
in the other case is — was the alienation justified by necessity, it being imma- 
terial who the alienee was and whether the property alienated was the whole 
or only a part of the woman’s estate (5). 

2413. Position of the heiress after surrender.— The doctrine of surrender 
owes its origin to the desire to lelleve women of the managment of property. 
The surrend"ring heiress is sometimes spoken of as having committed suicide, 
or as being civilly dead. Tliese are mere figures of speech and do not involve 
the assumption that tlie lieiress has thcuiceforward no civil riglits, or that she 
was ever in the position of one who suffers civil death, as by her remarriage, or 
abandonment of wordly persuits. “ A woman who surrenders is clearly not 
ciwilly dead for any other purpose than for the purpose of bringing in the next 
reversioner as heir at once to he^r husband s estate. She continues to own her 
'Own stridhan and the obligation of all persons who take her husband’s 
estate to maintain her which is an absoluie obligation thrown by the Hindu 
law, cannot be destroyed by her surrender ther<'of. She does not become a 
Sany Lsi, because she sunenders her husband’s estate. She is entitled to 
acquire pro]ierti"S, to retain her stridhan and to bring suits and she remains 
competent to enter into contiactual and other legal obligations” H 


(1) Behari Lai v. Mndhn Lai, C. 286 
P. G ; Noho Kisheire v. flari Nath, 10 C. 1102 
P. B ; Kanu Bam v. Kashi Chandra, 14 G. 
W. N. 228; 2 I. C. 600: Mohanafbda v. 
Baikantha, 45 I. G. (C) B72 ; Bangnppa v. 
Kampti, 81 M. 386 (869, 370) ; Mulugu v 
Mudigonda. 81 M. L. J. 406 ; 36 I. G. 407 ; 
Bangasami v. Nachiappa, 42 M. 623 (P. C.) 
Janaki v. Debi Prasad, 2 Pat. L. J. 490. 

(2) Kanu Ram v. Kashi Chandra^ 14 0. 
W. N. 226; 2 1. 0.660. 

G. H. C.— 109 


(3) Bup Bam v. Bewti, 32 A 5B2 ; Oowri 
V. Oopal 26 X. C. 603* 

(4) Ch'mnasumni y. Appaswami, 36 M. L 
J. 612; Kareti v Koreti, 24 M L. J. 633 ; 
Clmlla V. Palery, 31 M. L. J. 446. 

(5) Bangasami v. Nachiappa, 42 M, 628 
(P.O.) 

(6) Nachiappa v. Bangasami, 28 M. L. J. 

1 (8) ; 26 X 0. 767. • 

(7) Chinnaswami v. Appaswami, 42 M, 26, 
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In this case the surrender by the widow and a reconveyance of the moitey 
were made on the same day and it was not pleaded, though sought to be argued 
for the first time in appeal, that they were parts of the same transaction, which 
the court did not permit. But it is clear that the two contemporaneous deeds 
could not be treated as independent transactions. When it is so, there is noth-- 
ing to prevent the reversioner from conveying an absolute estate to the heiress 
but of property surrendered to him. And even where he conveys it as a part 
of the same transaction both he and his legal representative claiming through 
liim would be equally estopped.(2) The principle of this case has been carried 
even further in another case in which it has been lield that where a widow con- 
veys thevvhole of her limited estate to the next reversioner in consideration of an 
undertaking by such reversioner that he would reconvey a portion of such 
property to a person named by the widow, the conveyance is valid and is not 
vitiated by such agreement ; and other reversioners cannot impeach the title of 
such reversioner and that of the person to whom the property is thus conveyed. 

This view is supported on the ground that the title having vested in the 
reversioner, it was open to him to convey any portion of his estate to any 
person he liked and the fact that he liad previously agreed to convey it to the 
widow’s nominee as a consideration for his own surrender did not vitiate his 
conveyance. 

Tlie rule that the surrender must comprise tlie entire estate does not mean 
surrender of all interest in some of the estate though in favour of the whole 
body of the reversioners. 

2414. Surrender for oonsideration. — It has already been seen that no 
consideration is required to support this surrender. But the question remains 
whether the payment of consideration vitiates it. It has been held not, 
provided it is not a device to divide the estate with the reversioner, As 
Shankaran Nair, J., said : am unable to agree with the view that the validity 
of the surrender of her interest or title to the reversioner depends upon the motive 
of the widow or upon any question of any benefit that may accrue to her or to 
any other person. Such might liave been the case if the widow were holding 
the property in trust for any purpose or for the benefit of the actual reversioner 
at the time of her death.” In other words, the estate is her own and there is 
nothing to prevent her from suiTendering it upon terms. For instance, there is 
nothing wrong in her surrendering the estate subject to her maintenance being 
charged on the estate so that it is enforceable even when the estate has passed 
to a transferee. By surrender she may convert his estate into an annuity 

in which case subject to the payment of an annuity the transferee would acquire' 
an absolute interest. 

2415. Tills is the inevitable result of the concession of such power. 
As observed by Garth, C. J., who ev(‘n doubted the rule : ‘'But there is no 
concealing the fact that although such a relinquishment may be made by a 


(1) Bern Ohunder v. Sarnatnoyi, 22 C. 
364 ; Bangnppa v Kamti^ 31 M. 806 P B. 

(2) Rangappo, v Kamti, 31 M. 866 P. B. 

(3) Chnlla v Palury, 31 M. 446. 

(4) Debi Prasad v. Golap, iO C: 721 P. B. 
Suressur v. Mohesht 20 0. W. N. 142; 
Marudamuthu v. Srinivasa, 21 M. 128 (l62); 
Rangappa v. Kamti, 31 M. 366 (370) ; Rarkga- 
sami V, Machiappa, 28 C. W. N, 777 (809) 
P. 0 ; coffira Kemwam v. KasH, 14 0. W. N. 
226, Must be oonsidered m overruled by the 


Privy Council in the last cited case. 

(6) Rongasami v. Nachiappa 28 0. W. N. 
777 (80.) P. C. 

(6) Challa V. Palury, 31 M. 446 (460). 

(7) Chamaru v Sotiakoer, Ji 0 L J SOS; 
11 I G (0) 301 and oases cited ; Chimch 
stvamy v. Appaswamy, 42 M 26. 

(8) Bejoy v. Qmndfa% 8 0. L. J. 468. 

(9) Bern Ohunder v. Sarnamoyi, 22 0. 364 
(861). 
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widow in perfect good faith and even under such circumstances as to be a 
meritorious self-sacrifice, it is nevertheless possible, and indeed it not unfre- 
quently happens tliat a widow who is anxious to turn her husband’s estate into 
money may arrange with the, next heir of her husband for the time being ta 
‘ alienate the estate to some third person for their mutual benefit. They may both 
share in the profits of such transaction, and it sometimes happens that in this 
way the estate is alienated from the husband’s family so that the person who 
would be the next male heir at the widow’s death is virtually deprived of his 
rights. But if it is once established as a matter of law that a widow may relin- 
quish her estate in favour of her husband’s heir for the time being, it seems 
impossible to prevent any alienation which the widow and the next heir may 
thus agree to make. And it seems equally impossible to deny that for a lon^^ 
series of years this court has treated and considered such alienations as lawful. ’ 
( 1 ) 

2416. It then follows that any contract between the heir and the rever- 
sioner for the reservation or transfer of any property or benefit is not illegal, 
and where the transferee assigns any land to the heir the right in which and 
the terms whereupon she would Lake the lands must depend upon the terms of 
the transfer. If they convey to her an absolute estate, she will take it in that 
right. 

2417. But there are obvious limits to this rule. The surrender must be a 

bona fide surrender, not a device to divide the estate with 
LiinitB of he Rule. reversioner. (3) The prestion whether it is the one or 

the other must depend upon the quantum of consideration and other circum- 
stances of each case. 

2418. It must be in favour of the next reversioner.— Secondly, such 
surrender can only be made in favour of the next reversioner and not in favour 
of any of the reversioners near or remote except that there is no objection 
to her surrendering her estate in favour of the second reversioner with the con- 
sent of the first reversioner, (^) The position is the same as if the heiress had 
surrendered in favour of the first rev^^rsioner and he in his turn had assigned his 
interest in favour of the second reversioner. So a gift to the daughter’s son with 
the consent of the daughter has been upheld, But the contrary has been laid 
down by the same court in several cases 1*^) in some of which the language used 
is^fatal to her very right. (^) Tlie question was considered by the Calcutta High 
Court who held the rule to be well established that the widow may convey to 

• the next reversioner, or to a third party with the consent of the next reversioner, 
the whole or any^^ portion of the estate, and the transferee will acquire an 
absolute interest.” (o) 

So it has been held in Madras that the surrender need not be definitely to 
the next heir if that next heir agrees to be passed over.(^®) 


(1) Noho Kishore v. Eari Nath; 10 C. 1102 
(IlOB) P. 0. 

(2) Suressur v. Mof^esh, 20 0. W. N. 142. 
(8) Eanga&ami v. Nachiappa 23 0. W. N. 

777 (809) P. C. 

(4) Hem Ohunder v. Sarmmayit 22 C 
864. 

(6) Pratapehunder v. Joy Moneet 1 W. R. 
98 ; Basmgavda v. Basangavda^ 80 fi. 87 (99). 

(6) Baja Dei v, Umed Binght 84 A. 207 ; 
Chinnaiwamy v. Appasuamh-^^'^ M. 26. 

(7) Bamphal v. Tulakmri, 6 A. 118 E. B ; 
Mada Abdulla v. liavi Lai, 84 A. 129 (surieu- 


der in favour of sister’s sou with the oousent 
of the next reveistooer void) but the same 
bench contra in Baja Dei v. Umed Singh, ib 
207. 

(h) Bamphal v. Tula Kuan, 6 A. 116 (120) 
IT. B ; Madan Mohan v Puran Mai, ib. 288. 

(9) Hem Chtoider v. Sarnamayi, 22 0. 864 
(861) ; Ananda v. Indr a Bhusan, 12 C. W. 

49. 

(10) Uulugu V. Mudigonda, 81 M L. J, 
406 ] 86 1. C. 407 : Satyalakshmi v. Jagatu 
nadhom, 84 M. L. J 229; 48 i C. 989; 
0} imaswami v. Appaswami, 42 M. 26. 
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2M9. At any rate since the surrender in favour of the next reversioner is 
unobjectionable there is nothing to prevent the surrender being made in favour 
of a female reversioner, sucli as the daughter. 

2®0- (1) An alienation for value or 

Presumption of le- otherwise supported by legal necessity of any 
neccss y property made by the heiress with the consent 

of the next male reversioner will be presumed to be valid and 
supported by legal necessity. 

(2) But where the alienation relates to her entire interest 
in the estate and is consented to by all her next reversioners it 
will be conclusive against the actual reversioners when the suc- 
cession opens. 

Explanation :—{l) Such consent may be express or implied 
and may be given contemporaneously with or subsequently 
to the transaction. 

(2) No consent is valid — 

(a) if it is given without full knowledge of the nature 
and effect of the transaction, 

{b) if it is given or obtained collusively or fraudulently 
with intent to defeat the claims of a future rever- 
sioner; 

(c) or if it is not given in good faith with intent to 
confirm the transaction. 


(1) Proof of legal necessity (2420). 

(2) Consent of reversioner, effect of 

(2421-2423). 

(3) Whose consent necessary (2420). 

(4) Presumption of necessity pom con- 

sent of reversioner (2423). 

(5) Surrender of estate (2424). 

(6) Consent and ratification (2425). 

(?) Consent to he intelligent (2426). 

(8) Bona-fide consent required (2430). 

(9) No presumption from consent when 

next reversioner is himself the 
transferee (2431). 

(10) Value of recitals in deeds (2429). 


Recitals as evidence of representa- 
tion in old alienations (2429). 

(12) Potver to consent^ not to be dele- 

gated (2432). 

(13) Gift by ividoiVt not validated by 

consent (2433) 

(14) Consent of female reversioner 

immaterial (2435). 

(15) Consent of guardian of minor 
reversioner (2436)* 

(16) Alienation otherwise validt not 

vitiated by absence of proper 
consent (2437). 

(17) Estoppel by consent (2+38). 


Synopsis. 

( 11 ) 


(1) UdHr Singh v. Rafiee Kuairt 1 Agra Bam v. Bmati, 82 A. 682. 
234; Bhupal v. Lachman^ 11 A. 268 ; Bup 
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2420. Analogous Law. — This section lays down a rule, which after 
some deviations, has now become settled. It rests on the 
U)* principle universally recognized H) that since a widow 

is entitled to relinquish her estate to thf^ next male reversioner, it follows 
*as a necessary corollary, tliat whatever she may validly relinquish in his 
favour she may equally alienate with his consent, ^^d so in a case 
decided in 1861 the Privy Council said : It may be takf'ii as established 
that an alienation by lier (the widow) which w^ould not otherwise be legitimate 
may become so if made with the consent of her husband’s kindred.”(S) 
Referring to this rule in another case they said ‘'Their Lordships do not mean to 
impugn those authorities whicli lay down that a transaction of this kind may be- 
come valid by the consent of the husband’s kindied but the kindred in such case 
must generally be understood to be all those wlio are likely to be interested in dis- 
puting the transaction. At all events, there should be such a concurrence of the 
members of tlie family as suffices to raise a presum i)ti on that the transaction was 
a fair one, and one justified by Hindu Law.” In a later case this was explain- 
ed to require" that ordinarily the consent of the wliole body of persons constitu- 
ting the next reversion should be obtained, though there may be cases in which 
special circumstances nmy render the strict enforcement of this rule impossi- 
ble.”(®’ In another case the value of such consent was held to lie in raising merely 
presumption in favour of tlie \^alidity of the transaction. “ The law relating 
to the dealings of a Hindu widow’ with her husband’s estate which devolves on 
her in d'^fault of issue is now too well settled to need a prolonged consideration. 
To be valid as against the reversioners, or to affect their reversionary rights, a 
charge created by a Hindu widows or an alienation effected by her can be 
supported only by proof aliunde that such debt was contracted or such 
alienation w^as mad'^* for valid and legal necessity and the onus of establishing 
such necessity rests heavily on th • person wffio claims the benefit of transactions 
with a Hindu wddow' or other femah^s taking similar estates. The require- 
ment of the law miy however, be fulfilled by proving the consent or concur- 
rence of the reversioners to or in the transactions.” 1'his view was reiterated 
in another case in which they said^ "As against them (/.c., the reversioners) it is 
a fair inference from their conduct that they believed that the arrangement had 
been made in good faith and under such circumstances of necessity as would 
give it validity according to Hindu law^ and it has always been a feature of 
Hindu Law as administered by this Board to attach great weight to the sanc- 
tion by expectant reversioners of an alienation of property by a Hindu w’oman 
as affording evidence that ^ the alienation was under circumstances which 
rendered it lawful and valid ’ 

(1) Bijya v Unpc'orna, 1 B S R. 215; 6 I.D 
(O.S) 169; Nundkoomc.r v. Roiniduramracn, 

1 B. S. R 819: 6 I D (03) 256. Bhuwani v. 

Solukhan, I B. 8. R. 131; 6 I D (O.S) 815 . 

Hemohtmd v Tarfi, 1 B.8.R. 481; G 1 D, 

(0.8) 852; Mohtm Lai v. Siraomumeey 2 B.S. 

E. 40 ; 6 f B. (0.8) 389 ; Eoopchurn v. Anun- 
dial 2 B. S R. 16, 6 I. D. (0.8) 392 ; Oocul 
Chund V. Rajrame, 2 B.8.R. 218. 6 I.D (0,8) 

621; Brindabun v. Bi$hun Ohand, i B.8. R. 

180, 7 I.D. (0.8) 184; Hctfzoommsa v. Radha 
binode (1866) 8. DAB. 696; Jodomoney v. 

Sadaprosonot 1 Boul 120; 8 1. D. (O.S) 72; Raj- 
Mato V Kiehoree Mohun, 8 W. R. 14 (17) 
oftfleflosted ; Kkhen Gir v. Busgeety 14 W. B. 


379; No/erdose v. Modhu S'midori, 5 0. 782; 
Nobokiakore y. Hnrinoth, 10 C. 1102: P. Bj 
Parbhu Lai v Mylne, 14 0 401 (418). 

(2) RaiKjasami v. Nachiappa 28 C. W. N. 
777 (807) P. 0. 

(8) Collector v Cavaly, 8 M. 1. A. 629 (661) 
(4) Raj Lukhce v. Gokool 18 M, I. A. 209 
( 228 ). 

(6) Bajrmigi y , Manokarnika, 30 A. 1 (21) 
P. C. 

(6) Hari Kishen v. Kashi Per shad. 42 0, 
876 (886). 

(7) Bijoy Gopal y. Oirindra, 4iC. 798 
(806) P. 0. 
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2421. In another case they formulated the following proposition ; — When 
the alienation of the whole or part of the estate is to be supported on the ground 
of necessity, then if the necessity is not proved aliunde and the alienee does 
not prove enquiry on his part and honest belief in the necessity, the consent of. 
such reversioners as might fairly be expected to be interested to question the 
transaction will be held to afford a presumptive proof which if not rebutted by 
contrary, proof will validate the transaction as a right and proper one.(^) This 
case now settles that the consent need not be of all reversioners, but of only 
the presumptive reversioners. A consent of a remote reversioner creates 
no presumption of propiety, The alienation by a widow of her deceased 
husband’s estate held by her may be validated if if can be shown to be a sur- 
render. 


2422. In no case have the Privy Council insisted that the alienation 
should extend to the entire estate, or that the consent of reversioners is con- 
clusive of its validity. All that they liave laid down is that it is a strong 
/ac/e evidence of its validity but that the strength of it must vary 
according to the circumstances of each case. 

2428. That the presumption so raised may be rebutted was laid down by a 
Full Bench of the Culcutta Court who held that ‘‘the alienation by way of mort- 
gage by a Hindu widow as heiress of a portion of the estate of her deceased 
husband, without proof either of legal necessity or of reasonable enquiry, and 
honest belief as to its existence, but with the consent of the next reversioner, 
for the time being, will be valid and binding on the actual reversioner if the 
presumption of legal necessity or of reasonable enquiry and honest belief raised 
by such consent is not rebutted by more cogent evidence.” And on the 
question of alienations generally Sir Lawrence Jenkins, C. J., summed up the 
law as follows ; — “To uphold an alienation by a widow of her deceased hus- 
band’s estate where she is his heir, it should be shown (i) that there was legal 
necessity 5 or {ii) that the alienee after reasonable enquiry as to the necessity 
acted honestly in the belief that it existed, or iiii) that there was such consent 
of the next heirs as would raise a presumption, either of the existence of 
necessity, or of reasonable inquiry, and honest belief as to its existence, or {iv) 
that there was a consent of the next heirs to an alienation capable of bfcing 
supported by reference to the theory of the relinquishment of the widow’s entire 
interest and consequent acceleration of the interest of the consenting heirk 
Where any one amongst the first three positions is established, the alienation 
may be of the whole or any part of the husband’s estate but where the fourth 
alone is proved then the alienation must be of the whole. This view is in 
accord with many of the previous cases of the same and of other Courts. 


(1) Bangastoami v. Nachiappo>t 23 C. W. 

N. 777 (80s) P. C. 

(2) Gur Barayan v. Sfi^olal, 36 M. L. J. 

68 P.O. 

(8) Debi Prasad v. Oolap, 40 C. 721 (763) 
F. B. Approved iu Bmgaaami v. Nachtappat 
23, 0. W. N. 770 (809) P. 0. 

(4) Jib pp. 762, 768. 

(6) Bern Chunder v. Surnamoyit 22 0. 
864 ; Pulin Chandra v. Bolait 85 C. 989 ; 


Debi Prasad v. Qolap^ 40 C. 72l F. B, * ' » 
(6) Aforo V. Balaji, 19 B. 809 (820) ; PUce 
V. Babaii, 84 B. 166; Basangavda v. 
Basangavda^ 89 B, 87 ; Moti v. Laldai^ 41 B. 
93 ; Bhupal v. Lachman^ 11 A 268 ; BdkhAa^ 
war V. Bhagwana, 82 A 176 ; Sham Baihi v. 
Jaichha, 89 A. 620 ; Bun$raj v. MoghUKiig^ 
Bom. L. R. 522 ; Bamulu v, kndalatnmal, 80 
M. 145 (149) ; Bangappa v. Kamii, 81 M. 866 
(879); Chmrmwami v. Appaswamit 42 M. 26. 
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2424. Surrender of eBtate.— The rule stated in clause (1) is now settled 

- /gv by the Privy Council, that in this clause js supported by a 

^ Full Bench decision of the Calcutta High Court. The 

difference between the two classes is the difference of d-gree. The alienation if 
partial and consented to by only some of tlie reversioners, would be presumed to 
be valid but the presumption is one of fact and as such rebuttable and may be 
rebutted by showing the contrary. On the other hand where the alienation rela- 
tes to the entire estate and is consented to by all the reversioners the presump- 
tion is then one of law and becomes conclusive not only against the consenting 
reversioners but also those who are the next reversioners when the estate falls 
in. It may be asked why should not the same rule apply to a partial alienation 
if consented to by all the reversioners. The reason given is that such a relin- 
quishment must relate to the entire estate and this derivative rule cannot relate 
to anything less. 

2425. Consent and ratification.— Tlie consent requisite to create the pre- 
sumption or to validate the transfer may be express or implied; and given at 
the time of the transfer or the same may be ratified by any subsequent act or 
acquiescence oinnis ratihabitio i^etrotrabitur et mandato priori acquiparatur, (2) 
The question of consent is one of fact and one which depends upon the circum- 
stances of each cise. Such cons'^nt may be given t)y the reversioner joining in 
the conveyance as a consenting party or he may execute an independent con- 
sent deed or by attesting the deed noting thereon that he approved of the 
transfer or by other evidence showing that the reversioner being aware of 
the transfer, had eitlier consented to or acquiesced in it. 

The mere fact that the reversioner has attested the deed is lield by the 
Privy Council to be no proof of consent, since it is no i)roof that the attestor 
knew of the contents of tiie deed W. 

2426. Intelligent consent. — Since the reversioners consent dispenses 

with the proof of legal necessity it follows that in order to 
Cl. (2) liave tliat effect his consent must be given after full know- 

ledge of the facts and an intelligent apprc'ciation of its 
nature and effect upon his own right. A person who is too young (7) or too 
old to apreciate the nature and effect of Jiis consent is naturally out of the 
queStion. So the Privy Council said ‘ In order to raise such a presumption 
the consent of the deceas^^d’s kindred to his widow’s or daughter’s alienation 
must be shown to be given with a knowledge of the effect of what they were 
doing and an intelligent intention to consent to such effpct.”('0 The facts of the 
case in which this passage occurs were these. One Khairati Lai died leaving 


(1) Debi Prctsad v Oolup 40 0, 721 P B. 

(2) Bubseqoont ratification (or conOr 

mat ion) has a retrospective effect and is 
equivalent to a prior command** cited and 
followed in v. Manokarnika, 30 A. 1 

(21) P.C.; Narayana v. Itamay 88 M 8”6 (402). 

(8) Kmen Ge^r v. Busgeet Roy^ 14 W. K 
379 

(4) Mohdfk Bed V 2 B.3.R. 401, 

BodfCLfkQi V. MotfhokaTfhikdy 30 A. 1 P. C- 

(5) Madhu Sudan v. MohendrOt 2 Bol. 40. 

(6) Hofi Kkhen v. Kashi Pershad, 42 C. 
876 P. 0 ; Banga Chandra v. Jagat Kishore, 


44 C. I8(i (199) P. C. 

(7) Sham Sundar v. AcJian Kitar- 17 A 
126 : 0, A. 21 A. 71 ?. C. 

(8) Deputy Commissioner v. Anserif 9 0.0. 
104 (An alienation by a widow aged 40 with 
the consent of the next reversioner aged 85 
held to be worth nothing), 

(9) Achan Kuar v. Thakurdas 17 A. 125 

affirmed 0. A.; Sham Sundar v. Achan 
Kunwar, 21 A. 71 (18) P. 0 ; Hari Kishen v. 
Kashi Pershad, 42 C. 876. • 

886) P. 0. 
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him suriving his daughter Achan Knar and her son Inayat. Achan succeeded 
to her father s estate whicli her husband Lalji managed for her and otherwise 
represented her under a power of attorney executed in his favour. 

As such, Achan, her mother Hulas Knar and her son Inayat joined wUh the 
husband in executing one mortgage for Ks. 10,000 on tlie 2nd December 1877 
and the same party except Hulas Kuar executed another mortgage on 1st April 
1881 for Rs. 20,000 on foot of which the mortgagee sued the daughter and her 
son’s whose execution was relied on to raise a presumption in favour of their vali- 
dity. The Privy Council found that Achan Kuar was a pardanashin and Inayat 
just of age who was alleged to have signed the deeds because filial duty prevented 
him from disobeying his father’s order. Their Lordships held that Inayat’s signa- 
ture was given when he had not sufficient maturity of understanding to judge 
fo tlie nature of his act, that Achan was a pardanashin and it was on the 
plaintiff mortgagee to prove that the mortgage was executed for legal necessity. 
He relied on the presumption which liad failed and apiart from it he liad given 
no evidence. The plaintiff contended that the qiu stion of legal necessity was not 
raised or put in issue but tludr Lordships obs^*rved that it was for the plaintiff 
who claimed from a limited owner to plead* and prove all circumstances 
legalising liis mortgage and that lie had faih’d to prove either that the pardana- 
shin mortgagor had executed them after the appreciation of their effect or that 
they we’^e supported by legal necessit3\ 

2427. Tills case then shows that the presumption arising under the rule is 
only one which the court may make due n'gard being had to all the circumstanc- 
es of the case and that when' it appears that th(‘ executant was a pardanashin 
and the consenting reversioner a man just come of age and not free to form an 
independent judgment it will refuse to act on the presumption and call upon the 
alienee to establish his cas(' by proof of legal necessity. As their Lordships 
observed in another case, ‘ when a stringent equity arising out of an alleged con- 
sent by the reversioner is souglit to be enforced against them, such consent 
must be established by positive evidence that upon an intelligent understanding 
of the nature or the dealings they concurred in binding their interest and that 
such consent should not be inferred from ambiguous acts or be supported by 
dubious oral testimony ”, ft) 

t. 

2428. In this case the estate of one Sliyamlalsingh was inherited by hi^s 
widow Nawab Kumari who mortgaged them by two deeds to one Bhagat who 
obtained a decree in execution of which he purchased them. The plaintiffs 
who were Shyamlal’s brotlicr’s sons and as such Nawab Kumari’s reversioners 
sued the mortgagee purcliaser for possession of the properties on the ground 
that the mortgagor liad no right to alien them beyond her own lifetime. The 
defence was legal necessity and consent by the reversioners. As to the latter, 
the only fact r^died on was tliat some of Shyamlal’s nepliews had purchased the 
stamp and wrote out the mortgagor Nawab Kumari’s name and that two of 
them were attesting witnesses to the deed. But the nearest reversioner at the 
time was Shyamlal s brother Raghubir and the acts of the nephews were held to 
be insufficient to create the presumption of legal necessity as there was no act 
done by the nephews from which their intelligent concurrence could be inferred 


(1) Hari Kis^ien y . Kashi Petshad^ 42 0. 876(886) P. C. 
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W Blit the cise would probably have been differently decided if the nephews 
were the next reversioners. 

2429. Yalue of recitals. Recitals in deeds ar(‘ by il^eniselves not 
*suffi<ifent evidence of legal necessity, tliough tliey are evidence as bet- 
ween the parties to the conveyance and those wlio claim under them. If 
they remain unchallenged for a long time by persons whose interest is adver- 
sely affected by them tliey would furnish evidence upon whicli the court may 
ftnd the fact as more consistent with probability. (2) Such was the case of one 
Brij Narain who died cliildless in 1845 leaving him surviving his two widows G 
and/. G died in June 1890 and / in 1902. During their lives they disposed of 
all the properties inherited by them from their husbands by deeds executed a 
intervals which all contained recitals of facts which if true justified the sales 
On the death of / the plaintiff a remote reversioner sued for possession of the 
estate challenging the sales, two of which he had liimself attested, as unsupported 
by legal necessity of wliich the recitals were the only material evidence. Refer- 
ring to them the Lord Chancellor said : “But in such a case as the present their 
Lordships do not think that these recitals can be disregarded, nor, on the other 
liand> can any fixed and inflexible rule be laid down as to the proper weight 
which they are entitled to receive. If the deeds were challenged at the time, or 
near the date of their execution so that independent evidence would be available, 
the recitals would deserve but slight consideration and certainly should not be 
accepted as proof of the facts. But as time goes by, and all the original 
parties to the transaction and all those who could have given evidence on the 
relevant facts have grown old or passed away, a recital consistent with the 
probability and circumstances of tlie case, assumes greater importance and 
cannot lightly be set aside ; for it should be remembered that the actual proof 
of the necessity wliich justified the deed is not essential to establish its validity. 
It is only necessary that a representation sliould have been made to the pur- 
chaser that such necessity existed, and that he should have acted honestly and 
made proper enquiry to satisfy himself of its truth. The recital is clear 
evidence of tlie representation, ami, if the circumstances are such as to justify 
a resonable belief that an enquiry would liave confirmed its truth, then when 
pi oof of actual enquiry has become impossible, the recital, coupled with such 
circumstances, would be sufficitmt evidence to support the deed. To liold other- 
wisae would result in deciding that a title becomes weaker as it grows older, so 
that a transaction perfectly lionest and legitimate w)ien it look place would 
ultimately be incapable of justisfication merely owing to the passage of time.”(3) 

2430. Bona fide consent. —Again the consent to be given must be bona 
fide consent, that is to say, consent given with the object of validating a trans- 
fer as supported by legal necessity. The fact tJjat the reversioner receives a 
consideration for so doing does not invalidate his consent though it may affect 
his bona fides and weaken the presumption otherwise arising as to the legality of 
the transfer. And so far as the consenting reversioner is concerned he will be 
estopped. (5) But a consent given or obtained by collusion or fraud in order to 
validate a transaction otherwise invalid or unsupported by legal necessity is of no 


(1) Baritcishen v. Kashi Pershad-, 42 G. 
876 (886) P. 0. 

(2) Banga Chandra v. Jagat Kishoret 44 
0. 186 (196) P. 0. 

(8) Bmga Chandra v. Jagat KishorCy 44 0 
G. H. C,*— 110 


386(196) P. C. 

(4) Bajrangi v Manohorniha, 80 a. 1 P.C.; 
Gangappa v. Subbn, 0 M. L. T, 260. • 

(6) Muthuveera v. Vythilingat 32 M 200 
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effect and would not support the transaction even though consented to by the 
next reversioner. (1) Since it is not the law that consent takes the place of legal 
necessity but is only evidence of its existence and if it appears or is shown that 
it did not exist, the presumption arising as to its existence can no longer, alter 
the fact. 


2431. From the fact that consent of tlie next rever- 
Next reYersioner sioner raises a presumption of legal necessity it follows 

when transferee. that such consent must be to an alienation made to some 
one other than the consenting reversioner himself. If the 
transfer is made in his favour he must either prove legal necessity or surrender 
and in the latter case, the alienation will be subject to the special rule govern- 
ing it. (S. 259.) 

2432. The power of tlie next reversioner to consent 
Power cannot be to a transfer is personal to him and cannot be delegated by 

delegated. him to his executor. 

2433. Gift excluded. — Since consent is merely presumptive evidence of 
legal necessity it follows that consent cannot validate a transfer whicli is not 
supported plainly by legal necessity or is in fivour of the next reversioner 
and does not amount to the accearation of inheritance. (^) Consc'quenty a gift by 
the widow tliough cons^mted to by the next revcTsioner cannot convey an abso- 
lute estate, (4) unless the gift itself is supported by legal necessity. Sucli for 
example is the gift by the mother on the occasion of the daughter’s marriage 
which, as already stated, is supported by law as conducive to tlie spiritual 
benefit of the father and would then be good if consented to by the joint body 
of reversioners. 

2434. Consent cannot legalise the creation of an estate unknown to the law. 
So where the widow and motlier of the owner provided for the descent of their es- 
tate on their death to the natural brothers of the adopted son and the deed was 
consented to by the next reversioner it was hold that his consent could not 
legalize the devolution of the estate in a line difi(‘rent from that prescribed by 
the law. 

2436 Consent of female reversioner immaterial .—In order to let in 
the operation of this rule the consent must be of the next male reversioner, since 
females ordinarily take only a limited estate, and tlu'y cannot by their consent 
confer an absolute title which by reason of their sex they are themselves pre- 
cluded from taking. This exception applies equally to Bombay irrespective of 


(1) Kolmdaya v. Vedamutu, 19. M337, 

(2) Bayes v. Ilarendra, 31 0. 698 (702). 
i8) Bangasami v. Nachinpa, 36 M. L.J. 493 

P. C ; 60 I C. 498 ; Bhawani v. Chait Bam, 
39 A 1 P. C ; Bamphal v. Tula Kuari, 6 A. 
116; Bakhtavar v. Bhngvana, 32 A: 176 ; Ab- 
dulla V. Bam Lai 84a 1^9. Baja Dei v Umed 
Singh, 31 A ‘^07 ; Hunsraj v. Moghihai, 7 
Bom L R. 622; Ananda v Indr a, 12 C.W.N 
49. 

(4) BLngammi v- Nachiappa, 86 M. L. J. 
493 P. 0 ; 60 I. C. 498 ; Ismail v. Jagannath, 
19 I. 0. (A) 258 ; Abdulla v. Bam Lai, 84 A. 


129 ; Abdulla v. Bam Lai, 8 A. L J. 13 (18) 
Beni Madho v Jagat Smgh, 10 A. L. J. 88 ; 
Pilu V. Bobnji, 34 B. 366. 

(6) Abhe sang v. Baisang, 14 Bom. L. R 
602 

(6) Bup Narain v. Gopal, 86 0. 780 (797) 
P, C. 

(7) Goolab Singh v. Pur an Singh, 11 M. I 
A. 176 (186) ; Madan Mohan v Pur an Mai ; 
6 A. 288 ; Uoho Kishore v, Bari Nath, 10 0. 
1102 ; Abinash v. Bari Nath, 82 0. 62 ; Bepin 
Behari v. Durga Charan, 36 0. 1086 (1090) ; 
Waliul BasanvOopal, 6 C.W.N, 906 (908). 
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the rule that certain females take there an absolute estate. (1) But though the 
next female reversioner may not consent to a surrender to a remote reversioner 
there is nothing to prevent her from joining the heiress inconveyeing the estate 
to her own son 

2436. When next reversioner a minor .—It would seem tliat when the 
next reversioner is a minor his consent may be obtained through his guardian (3) 
though in this case the minor on attaining majority may repudiate his 
guardian consent. 

2437. Alienation otherwise valid.-- The rule here stated is only a rule of 
evidence dispensing with the proof of legal necessity where it may be presumed 
from the consent of the next reversioner. But where such consent fails the 
transaction may nevertheless l)e good and upheld by proof of legal necessity 
aliutidi. And where it is good apart from legal necessity, it will be upheld even 
though the parties misunderstood their rights. So where the widow and mother 
of the last owner effected a partition providing for the devolution of their estate 
l)y inlieritance on th(' natural l)rothers of the son whom the widow had adopted 
and this deed was signed l)y the next reversioner it was held that the deed was 
divisil)le; into two parts that which effected the division of the estate inter parte 
requirc'd no consent of the next reversioner and was therefore valid without 
their consent-l)ut that which provided for tlie descent of the estate in aline diff- 
erent from thac prescribed by law was a thing which the widow could not do 
either with or without the reversioner s consent which therefore did not estop 
him and who could therefore recover on his title as if he had never consented.(^) 

An alienation by a female heir though not supportable as a surrender may 
yet be held binding as a compromise of a claim (6) or as a family settlement. 

2438. Estoppel by consent —From the fact that consent is evidence of 
necessity and even creates a presumption, it is clear it is strong evidence 
against the cons^arting reversioners^^’) and it may amount to an estoppel against 
them and their legal representatives. But since one reversioner does not claim 
through another, tliere is no privity of estate between the two even though they 
be related as father and son. The widow entered into an arrangement with 
her three daugliters and their sons dividing her entire estate among them and 
three daughters acted up to this arrangement for 38 years after which one of 
them sued the purchaser of the property from another on the the widow’s 
death by her right of survivorship. Her claim was decreed by the Subordinate 
Judge but it was dismissed on appeal both the High Court and the Privy 
Council holding the plaintiff bound by the family arrangement to which she 
was a party and which she had not repudiated for so longf^/ A reversioner is not 
estopped by taking the mortgage of the property from the heiress’s donee since 
such mortgage is not consistent with his reversionary right. As the Privy 

(1) Variihan v. Ghelji, 6 B. 563 ; Vifiaya (7) Eamphal v. Bant Prasad, 27 A. 87 (45) 

V. Qovindy 25 B. 129. P. C ; Bup Narain v. Gopal, 36 0. 780 (797, 

(2) Ghinmiwami v. Appnswami 42 M. 26. 798) P. C. ; Govind s. Thayammal, 28 M. 67 ; 

(8) Waliid Hasan v. Oopah 6 C. W, N 906; Bangappa v. Kamii, 81 M. 366 P. B ; Muthu- 

Qhandi v. Jangi, 8 0 0. 21; Bhogaraju veera v.Vvthilingat M. 206; Ananda Baoy, 
Adapallh 10 M. L. T. 179. Bansi Nath, 8 N. L. R. 86 (89) ; Moihura v. 

(4) Bup Narain v. Oopah 86 0. 780 (797) P. Jagai, 18 I. C. (0) 289 ; Bam Krishna v. 

0, Tripurakai, 13 Bom. L. R. 940. 

(5) Sursssuf V. Mohesh, 20 0. W. N, 142, (8) H(Wol£i v. Bliagwan Singh, 50 I. C. 

(6) Krishna v. Samhasiva, 11 I. 0. 24. (A) 812 P. 0. 
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Council Slid; Now at the time of the mortgage the plaintiff did not know 
whether he would ever l)e such a reversioner in fact as would give him a 
practical interest to quarrel with the deed of gift. Why should he not take aU 
that the mortgagors could give or pro pose to give ? To hold that by so doing he 
barred himself from asserting his own title to part of what was mortgaged seems 
totheir Lordships a quite unwarranted proposition.*’ W 


U) Bangasami v. Nachiajjpa, 42 M. 528 ; 38 M, L. ; 60 I. <3. 4^98 {508)* 
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CHAPTER XXV. 


Rkveksioneks and thkik rights. 


2680, Topical Introduction. — Under the English law of real properly 
* a reversion is where the residue of the estate always doth continue in him 
that made the particular estate, or where tbe particular estate is derived out of 
the estate (1) It is so called because the land returns to the grantor on the 
determination of the particular estate. So if an estate in fee simple be granted 
to A for life and the remainder to B. the' estate of A is the estate in possession 
and is called the “particular estate” (‘^) and Z/ restate is called a “remainder.’ 
But if the grant be to A for life with no subsequent estate to another, tlie 
latter continues in the grantor and is called a reversion. The ultimate estate 
is always an estate in fee simple and is called a n'mainder or reversion as it is 
granted out or continues in the grantor. 

2160. The term “reversioner” is born of Anglo-Indian law. It is not to 
be found in the Sanskrit texts- The term owes its origin to the close similarity 
between the rights of a Hindu reversioner and those of the English reversioner 
or remainderman. Even the Hindu widow was at one time spoken of as a life 
tenant ; but it was soon perceived that she was tkA a tenant, but the owner 
and lier estate not a tenancy, because there was no one else in whom the 
ownership could vest on her estate coming into being. The only person in 
whom the estate could possibly vest is the reversioner, but his estate was net a 
vested interest at all but a mere contingency, and that therefore full ownership 
must remain in llie widow whose estate was one of complete ownership qualifi- 
ed by use. These qualific.itions were partly necessitated by reason of her sex 
and her presumed incapacity to exercise all the rights of ownership and partly 
by a feeling that the natural course of devolution of property was in the male 
line and that females thougli allowed to come in did so by sufferance on whose 
death the succession should revert to tlie natural line from whicli it had become 

J iverted into the female line. This is the doctrine of reverter referred to by the 
^rivy Council and it explains both the term reversioners as also their 
rights. 

2661. The female heiress being the owner of her inlieritance and the 
reversioner having nothing but a spen .s«ccess’/o//i6', this chapter deals with the 
extent of tliat interest and of the protective equity to which it is held entitled. 
The right of the reversioner to protect his reversion is now beyond dispute, 
but it is a rignt necessarily limited and should not be extended beyond the 
necessities of the case. The cases have defined with some particularity, its 
nature and scope. 

2662. The woman s estate acquired by inheritance or partition being thus 
limited, those interested in the reversion become naturally interested in the 
estate and it is clear that they are entitled to some protective equity during the 
continunance of the life estate as they are entitled to the definition of their 
rights upon its determination. 

(1) Co. Liu. 22 (6). (5) Feamo Contingent RemtiinderB (9tb 

, m Ih. 141) (o), Ed.) p. 8, note (4): 24, Hals S. 405). 

(8) 16. 49 (rt). (f>) Sheo Partab v. Allahabad Bank. 26 a. 

(4) 16,22(6). 476(489)P. 0. 
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Reversioner’s inte- (D So long as the estate is vested 

in the heiress the interest of her reversioners 
to succeed to it is a mere spos bucccssionis and is incapable of 
being the subject of any contract, surrender or disposal. 

(2) One reversioner does not derive his title from another 
but all derive tlieir title equally from the last full owner. 


Synopsis. 


(Ij Nature, of reversio}iers right 
(2443). 

(2) S'Pes suvecssioniti (2444). 

(3) Not capable of transfer (2445). 

(4) Compromise relaihuj to spes 


successionis (2446-2450). 

(5) Title of reversioner (2451). 

(b) Lijriits of his rights (2^SA). 
il) Estoppel of reversioner (2455). 


2443. Analogous Law. — Both the clauses of tlhs section are now settled 
by the decisions of tlie Privy Council, h) As to the reversioner s right in relation 
to the heiress they said, Hindu reversioner has no right or interest in prae" 
senti in the property wiiich the faniale owner holds for lier life. Until it *‘vests 
in him on her death, sliould he survive her, he has notliing to assign, or to 
relinquish or even to transmit lo his lieirs. His right becomes concrete only on 
her demise. Until then it is a mere spes successionis. His guardian, if he hap- 
pens to be a minor, cannot bargain with it on liis t)ehalf or bind him by any 
contractual (‘ngagement in respect thereto.” ^^) 


2444. From the fact that the heiress lakes a full estate though her 
interest is (lualified it follows that the estate vests in her for the time 
being (S) and that tlie heirs expectant on her demise have no vested interest 
but merely a hope of succession. ("^1 This interest is a mere chance 
dependent u^on their being alive at her death. As such it is not property and 
possesses none of its attributes. It cannot be transfered (^) or be the subject 
of any contract or devise. * 

2446. As the Privy Council observed “ A Hindu reversioner has no 
right or interest in praesenti in the property whicli the female owner holds fof 
her life. Until it vests in him on her death, should he survive her, he has 
nothing to assign, or to relinquish or even to transmit to his heirs. His right 
becomes concrete only on her demise 5 until then it is a more spes successionie. 
His guardian, if he happened to be a minor cannot bargain with it on his behalf 
or bind him by any contractual engagement is respect thereto,”^®) 


(1) Cl. (i ) — Amrii Narayan v. (^aya 
Singh 46 C. 690 (608) P.C. Cl. (ii)-See cases 
oitdd post 

(2) AmTit Narayan v . Gaya Singh 46 
C. 690 (603) P.C.; Gtir Narayan v. Sheo Lai 
86M,LJ.68 P.C. 

\3l Janaki v. Narayanasami, 39 M. 684, 
(687) P. 0 ; Sham Sundar v. Achhankmrt 21 
A. HP. C. 

(A) Nn/nd Kishore v. Ham Tewary, 29 0. 
865 P, 0,\ Janaki v. Narayanaaami, 39 M. 684 
(687) P G.^Manickam v. Hamalinga, 29 M. 
120 ; Chiruvolu v. Chifuvolu^ 29 M. 390 
(399) ; Muihnvera \.VythiUnga, 82 M, 206; 
Bhogaraju v. Adepcdlh M. 660 ; Jagawmth 


V. Dihhot 31 A. 58 ; Hargawan v, Baijnath, 
32 A. 88 ; Gumanan v Jehangira, 40 A. 618; 
Parvati v. Govind, 13 N. L. R. 187 ; 42 I. C. 
837. 

(6) S. 6 (a) Transfer of Property Act; Nund 
Kishore v. Kanee Bam, 20 C. 366; Amrit 
Narain v. Gayasingh 46* C 690 P. 0. 
Manickam v. Bamalinga^ 29 M. 120; Pmdi- 
prolu V. Pindiprolu, 80 M. 486 (489) 

Havmwami v. Bamaswami 80 M. 266 (262 
262) Miduapore Zemindari Co. v, Appaya 
Sami 41 M. 749 (776 777) oontra Byehumv, 
Peary Monee Mauib, 622 is no longer sound. 

(6) Amrit NiWayan v. Gaya Singh, 45 0. 
690 (608) P. 0, 
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2446- Bui here the reversiojafer was a minor and reference to arbitration 
on his behalf a subterfuge to dividle"^^* the estate. But if the reversioner is adult 
and contracts with reference to his future rights* his contract would be indistin- 
guishable from any other contract relating to future property, and though there 
cannot be a disposal of a non-existent property, there is nothing to prevent its 
being made the subject of a valid contract ; thougli being a contract relating to 
a contingency* it has to be closely watclied. 

2447. So where the widow entered into an arrangement with the nearest 
reversioner for the time being by which she conv('yed part of her widow’s 
estate to the reversioner and he in turn purported to give her an absolute 
estate in the remainder, it was held to be an arrangement wliich did not 
bind the actual reversioner. (1) The reversioner has nothing to renounce(^) 
and nothing that could be sei/(id in execution of a decree against him. (3/ In 
case of insolvency it is not his property which could be made available to his 
creditors and an agniement amongst presumptive' reversioners to divide it 
when it fell in, would at least be an agrt'cment to divide future property which 
will c<mvey no title, in praesenti though being an agreement* it might be 
sptJcifically enforced upon the estite becoming vested in the reversioner. So 
where the owner died leaving his estate to liis widow /> wlio devised to her 
daughter G who in her turn devised it to her husband 7). On Jfs death her 
reversioner E claimed the estite, but subsequently compromised their claim 
with D by which D gav(‘ certain lands to E in consid'^ration of K’s with- 
drawing liis claim to the n^st of the property. On a suit by 7/6* mortgagee 
agiinstD the question arose whether /) was alegat(‘e or assignee of tlie reversion. 
In the former case lie would take subject to the mortgage. In the latter he 
would not take any rights. It was held that 7)’.s' com promise with E may 
amount to E'.s waiverof his reversionary right, but it could not amount to an 
assignment clothing 7) with the, staus of a reversioner andlhat thereforeD 
could notdispute the validity oiB s mortgage on the ground of legal necessity. 

2448. So in another case on the death of a widow disputes having arisen 
between the luish ind’s agnate and the daughter as to the latter’s right to succeed 
to her mother, the question was referred to arbitrators, before whom tlie daugh- 
ter’s husband purporting to act as well for her as for Ju'r infant son A came 
to an agreement with the agnalrs, by which some moveabk' property and two 
srflall fractional shares of certain lands wliich stood in her and motlier’s name were 
given to lier. and all right to the immoveal)ble property of her father was aband- 

*oned in favour of tlie agnates. Her infant son was absolutely ignored in the 
compromise. The arbitrators passed an award on the basis of this compromise and 
latter on a decree was passed upon the basis of the award, in spite of the daugh- 
ter’s opposition. In a suit by A, inter alia for a declaration that the compromise 
did not bind liim, it was lield that the bargaining of the reversionary interest of 
A in the guise of an arbitration was ineffective and null and void ; that even if 


(1) Meemtchi v. Rajam, 11 M. L. J, 835. 

(2) Dhoorjeti v. Dhoorjeis 80 M. 201 , 
Amrit Narayan v. Ga^fa Singh 45 C. 590 (603) 
P. 0. 

(8) 8. 90 (m) C. P. 0. In Chidamharamma 
V. Eussainemma, 89 M. 565 it was held that 
a sale for her husband's debts made against 
the widow binds the reversionary interest ; 
but it does not justify its seizure and sale as 
such. 


(4) S. 2 (g) Provincial Insolvency Act (III 
of 1907) ; S 52 Presidency Insolvency Act 
(III of 1909); Babu v. Krishnarav^ 21 B. 819. 

(5) Amrit Naragan v. Claya Smgh 46 0. 690 
P. C. 

(6) Rama^wami v Ramastvami^ 30 M. 256 
(262, 263) ; Pindiprolu v. Pindiprolu 80 M. 
486 (492) ; Midmporc Ztmindare Co„ v, 
Appayasmii, 41 M 743 (776, 777). * 
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A had an existing right in the property hi3 ;^^ er had no power to enter into an 
arrangement which wiped out all the interel^w the minor without consideration ; 
and that as the conditions which make a decree against a Hindu widow binding 
on the estate were wanting in this case, the decree against As mother did not 
bind him. (i) 

2449. But here tlie reversioner was a minor and reference to arbitration on 
his behalf a subterfuge to divide the estate. But if the reversioner is adult and 
contracts with reference to his future rights, his contract would be indistinguish- 
able from any other contract relating to future property and though there cannot 
be a disposal of a non-existent property there is nothing to prevent its being 
made the subject of a valid contract ; though being a contract relating to a 
contingency it has to be closely watched. 

2450. But in another case the compromise related to an impartible estate. 
The owner had bequeathad it absolutely to his widow whom his reversioner sued 
for possession on the ground that the will was invalid, but compromised his suit 
with the widow acknowledging her as the “gaddinashin” for her life and on her 
death the estate should fall on the reversioner or any of liis representatives then 
alive. The reversioner predeceased the widow and his own widow sued for pos- 
session of the estate on the strength of the compromise which the court decreed 
though no attempt was made to distinguish its earlier cases, But the decision 
was apparently based on the rule that a compromise of a disputed claim bound 
the parties and their representatives. In other words, while a reversionary 
righ cannot be transferred surrendered or renounced, it is an interest which 
may support a compromise This was the ratio decidendi of another case in 
which the court upheld a similar compromise on the ground that it amounts 
to an arrangement which is not the transfer of an expectancy prohibited by 
S. 6 (a) of the Transfer of Property Act but the settlement by parties liti- 
gating on doubtful rights in which the parties define their respective interests, 
and which the courts upheld for the sake of preserving the peace of fami- 
lies, (3) 

2451. Reversioner’s title. — It is settled law that one reversioner does 

not derive title from another but from the last full owner, 

so that, strictly speaking, he is not bound by any represen- 
tation made by or any adjudication had between the last limited owner, and o,ne 
reversioner and and another though on the last point the Courts have 

extended the principle of m as equally extending to the reversioner,, 

but as pointed out before, it is so on the ground of public convenience. But 


(1) Bam Shankar v. Ganesh 2'J A, 461 (465- 
466) following Mewa Kunwat v. Hulas Kun^ 
war L. B. 1— A 157 (166) ; Oobind v. Abdul 
Qayy an 25 A 546 (576) Baohe v Dharam Das 
28 A 352. 

(2) Sarpal Singh v. Lekhraj, 80 A. 406, 

(8) Olaii V. VaradaraiuUi, 81 M. 474 

Sardsi v. Bhagwan Singh, 50 I. C. (A) 812 

P, 0. 

(4) Ohhidu v. Durga^ 9 M. I, A. 643 ; 
Jumof^na v Bamasoonderi, 1 0 289 P, C.; 
Istri Datt v. HanibutH, 10 0. 821 P.C.; Bhag- 
tixmta V. Sukhi^ 22 A. 83 F. B.; Ghhidu v. 
Durgai it, B82; 8h^ Shenkar v.Soni Bam, 
32 A. 88 (41) affirmed O. A. Soni Bam v. 
Kanhaya Lai, 85 A. 227 P. 0.; Ohhidu Singh 


V. Durga Dei, 32 A 882; Bisal Singh v. Bal- 
want Singh, 40 A. 693 P. 0 Sakyabani v. 
Bhavani, 27 M. 688 ; Govinda v. Thayammah 
28 M 67 ; OhiruvoVu v. Chifuvolu, 29 M. 890 
(408 F. B ; Qhinnaveerayya v. Lakshmi, 22 
M. L. J. 376 Abinash v. Bari Nath, 82 0. 62 
{lX);Ahinash v. Hatinath, 82 0. 62 '71) ; 
Manokami v, Haripada, 18 O.W.N. 718 P.C. 
Govinda y.Thayammal, 28 M. 67; Veerayjfa 
Oangamma, 86 M 570 contra Chhagan Bam 
V. Motigavri, ^4 B. 672 overruled by the con- 
trary held by the Privy Council. 

(6) S. 43 Specific Belief Act. Venkata* 
narayann v, Suhbammah 88 M. 406 (411, 412) 
P.0, 
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the same rule cannot apply to amissions as to which tlie Privy Council 
observed: “ According to Indian la w^c claimants of 1847 were but expectant 
heirs with a spes successionis. The appellants claim in their own right as 
• heirs of Mohar when the succession opened and it would be a novel proposition 
to hold that a person so claiming is bound by contracts made by evc'ry person 
through whom he traces his descent.” Reversioners do not even derive their 
title through their parents and any statement made by the latter is not therefore 
admissible against them. (2) “There is no privity of estate between one rever- 
sioner and another as such and therefore an act or omission by one reversioner 
cannot bind another reversioner who does not claim through him.” Conse- 
quently the fact that one has consented to an alienation by the Jieiress does 
not estop another from contesting it. 

2482. But in Madras it has been held that the daughter’s sons inherit 
jointly under the ordinary law of inheritance with right of survivorship so that 
there is right of representation inter se. 

2483. A reversioner? (though not presumptive) has been held entitled to 
redeem property sold in execution of a decree against the female heir as provid- 
ed in O. 21 R. 89 of the Code of Civil Procedure 1^). 

2484. Limits of his Bights. — ^Tlie act which entitles the reversioner to 
sue must be an act wliich endangers the reversion directly and immediately and 
not indirectly and remotely. 

As already stated an act in tlie nature of a preparation does not give the 
reversioner the right to sue. So it lias been held that a reversioner cannot sue 
for a declaration tliat an authority to adopt given by the husband is forged or 
that a will made by tlie lieiress bequeathing her estate to certain persons purpor- 
ing to be in pinsuance of an oral direction given by her husband, is invalid (t) 
since such a will might be cancelled by her at any time. But though 
this was conceded the Privy Council did not reverse the decisions 
of the two courts below concurrently made in the deliberate exercise of 
a discietion entrusted to them by law. But such cases illustrate the practice 
of the Privy Council. They do not affect tlie rule. 

2486 .Estoppel of Reversionei*. — But though the reversioner cannot 
cdhtract or compromise his right and no right accrues by reason of such 
contract of compromise, it may create an estoppel whicli may preclude the 
^reversioner from making a claim by reason of his contract or compromise. 
Here the right arises not by reason of the contract, but by reason of the 
estoppel the principle of which is one of universal applicaticm. So where a 
person (A) governed by the Mitakshara died leaving a widow and a daughter 
surviving her. The widow’s right to succeed was dis[)uted by the widows^ 
of his predeceased brothers and by the plaintiff Kanhailal, his sister’s son who 


(1) Bahadur Sifigh v. Mohar Singh, 22 A, 
96 (107, 108). 

(2) Manokarni v. Baripada] 18 0. W. N, 
718 P. 0.; 24 I. C 811 ; Oovinda v. Thayam- 
mat, 28 M. 57 ; Veerayya v. Qangamma, 86 
M. 670. 

(8) Oovinda v. Ttbayammal, 28 M. 67 (60, 
61. 

(4) Kfishmer v. Lakshmiammal, 18 M.L.J . 
276 following Venkayyamma v. Venkata, 35 

G. H. C.— Ill 


M; 678 P. C. explained in Veerayya v. Sunp- 
ara, 36 M. 670 (673, 674). 

(6) Pankhabati v. Nonihal Smgh, 18 0 
W.N. 778; 21 I.C. 207 ; Brij Kishore v. Pm- 
tap Narain, 4 Pat. L.J 369; 51 1 0. 869. 

(6) Sreepada v. Sreepada, 36 M. 692. 

(7) Umrao v. Badri, 37 A. 122; Ram 
Bhaian v. Ourueharan, 1 A. L. J. 468. 

80 Jaipalv, Indar A. 238 

(243) P. 0. 
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claimed to have been adopted by one of tt)^| widows to her deceased husband. 
In 1892 a compromise to which all the four ladies and tlie plaintiff were 
parties, was made under which all the ladies took each a fourth of the estate. 
The plaintiff took nothing imm'=*diately, but his adoption and his right to- 
succeed to his mother were recognized, whose share he later on acquired by 
relinquishment. Then A’s daught-^r died leaving a daughter of her own. Later 
still As diughter died leaving a daughter of lier own, and later still A’s widow 
died. The plaintiff and his brother Ramsarup claimed as next reversioners the 
whole of A s property allott'^^d to the thr^e ladies other than his own mother by 
tlie compromise. His suit was dismissed by the courts in India but he pressed 
his claim on the ground that his reversionary right could not be the subject 
of a v\lid compromise. But their Lordships threw out his appeal holding the 
plaintiff estopped by his own act in 1892 in inducing the ladies to a compro- 
mise^ in which his mother and by her relinguishment, he himself obtained a 
fourth of the estate, and secured from them the recognition of his adoption 

No declaration by ^ reversioner cannot bring a suit, 

reyewioner of his merely to obtain a declaration of his rever- 
'*^**^*‘ sionary rights. 

Synopsis. 

(1) Declaratory suits by reversion- (2) Declaration of reversionary 
ers (2456). rights not allowed (2456). 

2156. Analogous law. — Since a reversionary right is a mere contingency 
it follows that a reversioner cannot sue for a declaration of his contingency 
that is to say, sue that he would be entitled to succeed the heire ss in case he 
should survive her, a contingency which may never happen and about which the 
courts will therefore entertain no suit. In one case the presumptive reversioner 
sued to restrain waste failing which he applied for the declaration of Jiis right 
as such reversioner, but the Privy Council threw out his suit holding *‘that it was 
impossible to predicate at this moment who is the next reversionary heir of 
the deceased proprietor. If a court of law proceed(‘d to make any declaration 
of right upon that subject such a declaration would be subject to being ren- 
dered valueless by the developement of events. It would not after events had* 
developed, be even of authority in regulating or declaring the rights of the pre- 
sent respondents as against any other claimant to the character of reversionary 
heir. Accordingly, a declaration of right granted at the present stage 
would appear to be stamped with something in the nature of futility.” But 
though a leversioner is not entitled to establish his own status as a reversioner 
there is nothing to prevent his establishing his relationship to the last owner if 
it is challenged. And as will be presently seen he is entitled to restrain waste. 


(1) Kanhai Laly. Brij Lnh 40 A. 487 P. 
G. diBiinguisbing Samsuddin v Abdul Hus* 

81 B. 166 

(2) Janaki v .Narayanasamit^d M. 684 (687 
688), P. C. To tb0 sgme efieot 8heo Parsan v 
Ramnadihon, 48 C. 694 (705) P. 0 ; Kathama 
^achiar v.Dorasingafi M H.O B 310 afflmed 


0. A. 23 W. R. 814 (822) P. C. followed 
Parvati v. Oovind, 13 N L. B. 187 ; 42 I, 0. 
887; Mankuar v Lachman, (1886) A. W. K. 
244 oootri. Manmatha v. Bohilli 27 A. 408; 
Vdu V. Durgadin 6 0 C. 860 must be treated 
as overruled by the Privy Oounoil, 
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Prevention of waB«> (1) Subject to the provisions of 

aUeiStfon.^’^ secfion, the reversioner is entitled to re- 

strain the heiress or her alienee from commit- 
ting waste or any other act endangering the reversion. 

(2) And he may restrain her by an injunction from making 
an improper alienation and obtain a declaration that any alien- 
ation made by her would be voidable by him on her death. 

(3) He may obtain a declaration that an alleged adoption 
prejudicing his reversion is invalid or never in fact took place. 

(4) He may oppose the grant of probate to the limited 
owner if prejudicial to the reversion. 


Synopsis. 


flj Suit by reversmier to restrain 
waste (2457-24 '38J. 

(2) What ts waste (2459-2460J. 

(3) Suit for t?ijnnction restraining 

improper alienation (2461). 

(4) Suit for declaration of invalidity 


of adoption (2462j. 

(5j Uepresentative character of re- 
versionary suits (2458). 

(6) lieversioner may oppose probate 

(2463). 

(7) Administration suit (2464). 


2457. Analogous Law, — The right of the reversioner to restrain waste is 
not a personal right nor is his suit a personal suit which he is entitled to main- 
tain as the presumptive reversioner. As observed by the Privy Council, 
** A reversionary heir, although having only those contingent interests which 
are differentiated little, if at all, from a spes successionis, is recognized by courts 
of law as having a right to demand that the estate be kept free from w’aste and 
free from danger during its enjoyment by the widow or other owner for life. 
But the reversionary heir thus appealing to the court truly for the conservation 
and just administration of the property does so in a representative capacity, so 
that the corpus of tli * estate may pass unimpaired to those entitled to the 
reversion... This representation is in law founded upon a different set of consi- 
dtjrations from those which would seek to stamp the character of rever- 
sionary heir upon one individual. The latter operation attempted during 

•the enioyment of the life estates would necessarily be premature, and might, 
as stated, be futile. The former is justified by the considerations of keeping the 
estate intact for the persons to whom as reversioners it shall ultimately and at 
the proper time be determined that the estate shall go.” (^1 

2458. It is thus settled that that the reversioners’ suit is a representative 
suit, and even as such it is permitted because the waste committed might other- 
wise be past remedy, and as regards an improper alienation all evidence might 
disappear if a suit were only permitted ^when the succession opened. As the 
Privy Council observed in another case:‘’Suits of that kind form a very special 
class, and have been entertained by the courts ex necessitate rei. It seems 
however, to their Lordships that if such a suit as that is brought it must be 
brought by the reversioner with that object, and for that purpose alone, and that 
the question to be discussed is solely between him and the widow; that he cannot 


(1) Janeiki v. Naraymmwami 89 M. 684 (687, 638) P. C. 
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by bringing such a suit, get, as between him and a third party an adjudication 
of title which he could not get without it. 

2489. Waste. — It is not every waste that the reversioner may sue to 
restrain. As previously remarked, the heiress does not" 
Cl. (1) hold the estate in trust for him. She holds it in her own 

right, subject only to rights of the reversioner. What 
those rights are have hy now become well settled, and the general principle was 
thus stated by the Privy Council: “It is not sufficient to say that there is one 
person entitled in possession, and another entitled in remainder, in order to 
induce the court to interfere to take the property out of the liands of the 
individual wlio is in possession of it; but it is necessary to show that there is 
dan'^e'r to the property Irom the mode in which the party in possessioii is 
deahng with it, in whic’r case and in such case only, the court will interfere." 
Inan'old case' Peel,C. J- said.“The Hindu female is rather in the position of an 
heir taking by descent until a contingency happens .... Therefore a bill filed by 
the presumptive heir in succession against the immediate owner who lias succeed- 
ed by inheritance, must show some case approaching to spoilation, must enable 
the court to see that there is probable ground for apiireh ending that unless an in- 
junction be granted to restrain some threatened or a pending act, ultimate loss 
to the heirs who may come into possession by a succession will ensue. It is not 
enough to make out that some gift has been made, or some disposition taken 
place or that such is about to be made or to take place which the law would 
not support. The estate of the female owner, her own personal estate, miglit be 
large and adequate to repay ten times over the alleged spoilation, and there 
might not lie the remotest prospect of loss, and the thing alienated might have 
no 'specific peculiar value.”!^) So in an old case the Privy Council formulated the 
following rules as applicable to limited owners:— “Ti. at when the husband dies 
intestate and without issue, the widow is entitled to the absolute possession 
of the property descended from him, to enjoy it during her life-time, and to 
dispose of it under certain restriction, that the extent and limit of her power of 
disposing of tlie property arc not definable in the al^stract, but must be 
left to d^-pend upon tlie circumstances of the disposition when made, and must 
be consistent with tlie law regulating such disposition. That there is no 
distinction in this respect lietwcen the movealile and immoveable property 
descended.” (t) •- 

2460. The term wa.ste as used in this connexion must then be understood to- 
mean spoliation, or such damge as endangers the inheritance. The reversioner 
has no right to rush into court upon a mere possibility. So wliere the widow had 
ri^ceived Ks.55,466 in the company’s 5 iiercent rupee paper which they redeemed 
at par, paying to the widow the amount in cash which she retained for about 
three months awaiting an advantageous investment whereupon the reversioner 
rushed into court with an allegation that the widow intended to misappropriate 
the amount upon which the widow denied that the reversioner had any cause of 
action. The latter however argued that it was an ordinary (juia timet suit and the 
Privy Council held that the mere retention of money did not make the heiress 
guilty of devastavit or showed the slightest intention of committing waste and 


!t) Kathamn SachW v. Dorasidga L.ll. 3 1. 
\ i69 (1»1) cited in Shea Parsan v. Banitml- 
hm 43 0.694 (705) P.C. , „ 

(2) Burrydoss v. Upourmlh, b M. I. A. ia<> 


(U) Hurrydoss v. Dostee^ 2 Tfty. and^B. 27 ‘J 
(287): 2 I. D (OS) 744 (749). 

(4) Pet Lord Gifford in Cossinauth v. H«r- 
rosoondery Morton, 86; 1 1. D. (OS) 945, 



8 . 26S.J 


UEVERSIONERS AND THEIR RIGHTS- 


1053 


that therefore the reversioners suit was rightly thrown out. But the case was 
held to be different where upon acquisition of land the widow withdrew the com- 
pensation awarded in respect thereof under the pretence of absolute ownership 
which she would not have been allowed, ii she had disclosed her limited title. 
The court thereupon ordered her to invest the money as required by S. 32 of the 
Land Acquisition Act. The two classes of cases are distinguishable. She had 
the right to the money in the one case which she iiad not in tlie other. Where 
slie lias the right ‘'the general apprehension of danger that, it personal property 
be entrusted to a Hindu widow there is every probability of its bring parted 
with and if so, it may not be recovered, is an element wliicJi cannot be allowed 
to exist or considered consistently with the views of the Privy Council case 
last cited, Xhe danger must be established not as a matter of probable 
speculation, but as one of reasonable certainty to the satisfaction of the court. 

It must be remembered that the reversioner is merely mtilled to his rever- 
sion in wJiatever state he finds it. The heiress is not the guarantor of its state 
or condition. As owner she is entitled to make full beneficial use of it, by open- 
ing mines and working them 1^) and tapping other new^ sources of income. She 
is not to be deterred from any compassionate regard to the rights of her 
successor from making full use of her properly. Mor can the successor complain 
of its deterioration as waste or its exhaustion as a danger to his reversion, 
since both tliese contingencies are fully consistent with tiie prudeiu exercise of 
rights of ownership. 

2461. Improper alienation. — The reversioner is entitled to restrain the 
heiress from alienating her property for unauthorised pur- 
Cl. (2). poses. The reversioner may ('itl)er restrain her as well as 

her intended alienee from piocceding with the alienation 
or if the alienation is made lie may obtain a declaration tliat it was made without 
legal necessity and was therefore void beyond the Jieiress’ life-time. (^’0 


2462 Disputing Adoption. — The reversioner is entitled to dispute the 

factum and validity of an adoption made l)y the heiress 
(3) because it has the effect of defeating his rights ^*^1 but a 

reversioner cannot sue for a declaration tliat an aiuhoriiy to adopt given 
by the husband is fabricated, for it is only a preparation and does not of itself 
affect the reversionary right, 


(1) Hurry Dofis v. Upoornath, 6 M. 1. A. 483 
(447). 

(2) Mrinalini v. Abmush li C.L.J. 533, 6 I. 
U. 608 ; Qambirmal v. Hcmirmal, 21 B. 747 
Conira Bindoo v. Bolie I W. K li6, 

(3) Cossinaih v. Hurrosoandery Morton 8o, 
1 1, D, (08) 045. 

(4) Biswanathw. Khantomini 0 B L.R. 747 
(751). 

(5) Subba V. Chafigalommft 22 M 126. 

(6) B 42 ill (e) Speci6o Relief Act. EoJ LuK- 
hee V. Gokool Chunder, 13 M. 1 A. 209 , 
Goolab S^ngh y.Kurun Singh, 14 M. I. A. 176; 
Mahomed Shamsool Hooda v. Shetouk Burnt 5^2 
W. R. 609 P, C-. ; Jwnoona v. Bamasoonderai, 
1 0. 289 P. 0. Badha v. Kour, (1864) W. R 
148 ; Gobindamani v. Shamlal, W. R. (F. B ) 
166 ; Ood$y Chii>nd v. J)hu7imonee, 3 W. R. 


1S3; ChuiUit V. Wcoma, 8 W. R. 273 ; Grouc 
y, AmriUmayi. 12 W. R. 13 ; Bistobehari v. 
Bcnjnath, 16 W.R 49, Chotiou v. Jemab 6 C. 
198 ; Hem chunder v. S'urnamoyi, 22 0. 354 , 
Balbhadra v. bhawoni, 34 C. 853. 

Ci) A^mndKvnwor v Court of Words, 6 C. 
764 P. C. approving Bhikk v. Jugn^KVh, 10 B. 
11, C.R. 351 ; Kuttamay Dorrmnga, 23 W.R. 
314 P.C.; Venkatanarayana v. Sxibhammal, 38 
M 406 P. C. Bi.mabm v lUmgrav, (1894) B P. 
J. 287 , Bamuboi v. Bnngruv, 19 B. 614 ; 
Ayiyoba v Hoji, 20 B. 202 ; Oyanexidto v . 
Lobongomxinjtn, H C L. R. 198 ; contra 
Jnggendrenath v Bojindronaih, 7 W. R 357 
(ovezruleu by the Privy Council in Anand 
Knnwar v. Qowt oj Wards, 6 C. 764 P. C.) 

(8) Sreepada \ . Sreepada, 36 M. 692. 
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2463. May oppose Probate . — On a smilar principle a reversioner lias 

been held entitled to oppose the grant of a probate and he 

may intervene when he finds the heiress guilty of collu- 
sion between herself and her adopted son. So where one S alleging himself to 
be adopted son of M applied for the probate of the will of his father and the 
latcer’s widow had first opposed the application but subsequently withdrew her 
opposition to probate being granted to S whereupon her daughter K applied for 
leave to oppose the grant of probate on the ground that her mother had 
colluded with the applicant which the court granted holding that the daughter 
was reversioner and her rights would be prejudiced by the grant of a probate 
without hearing her, as the widow who had at first contested the application had 
withdrawn her opposition, and there was reason to suspect that she was in 
collusion with the son. (^) 

2464. Administration Suit . — A reversioner is entitled to sue for 
administration if a dedication of property to which a reversioner is entitled is 
not valid and the executors proposed to carry out the dedication. Such an act 
would entitle the reversioner to seek the assistance of the court and have the 
property properly administered. When a person entitled to an estate in rever- 
sion brings a suit against the executors of the estate for administration and 
subsequent thereto an administration suit is brought by one executor 
against his co-executors and a consent decree obtained without the reversioner 
being made a party, such a reversioner will be entitled to bring his suit to a 
hearing, and upon a second decree being made, the accounts and enquiries 
already had under the first decree will be adopted in the second decree so far as 
it can be applied and the reversioner who brought the first suit will be entitled 
to the conduct of the proceedings 


ReverBlonev’s suit 


(1) Such suit must be brought in the first instance 
by the presumptive reversioner, but if owing to 
his minority, collusion, or consent, ratification, 
waiver of his right reversioner, estoppel or limitation, he is 
unable or unwilling without sufficient cause to sue, then it may 
be brought by the revetsioner next to him in succession but in 
that case the court may join the presumptive reversioner as 
a party to the suit. ^ 


(2) A suit instituted by the presumptive reversioner may 
on his death, or otherwise on proof of latches or collusion with 
the heiress whose acts are impugned, be continued by the next 
presumable reversioner. 


(3) Where the immediate reversioner is a female the 
nearest male reversioner may maintain such suit without having 
to show any of the causes mentioned in clause (1). 

(4) Any adjudication made in such suit is resjudicata 
as against the heir when the reversion opens. 


(1) Khettramoni v. Shyama Churn, 2l C. (8) Rc^omoyee v, Troylukho ‘/9 C. 260 (272^ 

^ 278) following ^ambaco v. Cossavetti L.B. 11^ 

(2) Hem Chunder v Sarnamoyi 22 C. 354, Eq. 489; Mellore v. Surre, 2r Cb. D. 647. 
Roomoyee v. Troyluckho, 20 0. 260 (272). 
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^iioner no bar (2467-2468). 
Minor itih collusion, consent of 
nearer reversioner (2469-2473). 
Beliefs claimable in such suits 
(2474-2475). 

Effect of decision as res'^judicata 
(2476). 


Synopsis. 

(1) What Teversioner may sue(2^65)- 

(2) Pi^efere7itial right of vresimi)- (6) 

tivc reversioner (2466). 

(3) Bight of remote reversiorier to (7) 

continue the suit (2465). 

(4) Suits to be instituted in a rer (8) 

preseniative capacity (2465). 

(5) Existence of nearer female rever- 

2468. Analogous Law . — A suit to enforce what may l')o called the rever- 
CIb (1), (2) sioners’ equity set out in the last section belongs in the 

first instance to the presumptive reversioner. He and he 
alone is entitled to sue. As the Privy Council ol)served “ Although a su it of 
this nature miy be brought by a con tingent reversionary heir, yet that, as a 
general rule it must be brought by the presumptive reversionary heir, that is to 
say, by the person who would succeed if the widow were to die at that moment. 
They are also of opinion that such suit may be brought by a more distant rever- 
sioner if those nearer in succ(‘Ssion are in collusion with the widow or have pre- 
cluded themselves from interfering. They consider that the rule laid down in 
Bhikaji Appaji v. Jaqanath Vital (i) is correct. It cannot be the law that any 
one who may have a possibility of succeeding on the death of the widow can 
maintain a suit of the present nature for, if so, the right to sue would belong to 
every one in the line of succession, however remote. The right to sue must, in 
their Lordships’ opinion, be limited. If the nearest reversionary lieir refuses 
without sufficient cause, to institute proceedings, or if he has precluded himself 
by his own act or conduct from suing, or has colluded with the wido\v or concur- 
red in the act alleged to be wrongful, the next presumable reversioner would be 
entitled to sue. In such a case upon a plaint stating the circumsLaiices under 
which the more distant reversionary heir claims to sue the court must exercise a 
judicial discretion in determining whether the remote reversioner is entitled to sue 
and would probably require the nearest reversioner to 1)(‘ made a party to tlie 
suit. (0 “Sucli a suit brought by the presumptive reversioner is in a represen ta- 
tive capacity and on behalf of all the reversioners. The act complained of is 
U) their common detriment just as the relief sought is for tlieir common 
benefit. On the death therefore of the presumptive reversioner, the next pre- 
sumable reversioner would clearly be entitled to continue the action instituted 
by the deceased plaintiff unless there is anything in the processual law of India 
to preclude him from so doing,” (2) Again, “there is nothing to preclude a remote 
reversioner from joining or asking to be joined in the action brought by the pre- 
sumptive reversioner or even obtaining the conduct of the suit on proof of la- 
ches on the part of the plaintiff or collusion between him and the widow or 
other female whose acts are impugned. It is the common injury to the rever- 
sionary rights which entitles the reversioner to sue. Apart therefore from the 
question whether the next presumable heir is the legal representative of the de- 
ceased presumptive reversioner, there remains the outstanding fact of iden- 


(1) 10 B. H. 0 B. (AC) 361. 

(2) Goolah Singh v. Kur^m Singh, 14 M. I. 
A. 176, 

(l) Anand Kunwnr v. Court of Wards 6 0. 
764 (773. 778) P 0. 

(2) VmhafdfMrayam v. Subcm^al, 98 M 


4C6 (411) P 0. Janakb v. Narayanosami 
S9 M, 684 P. 0. Challagundiav MedalU 36 
M. L. J 57 (71) F. B. aontra Sakhahari v 
Bhamni 37 M. 588 Chinna v. Lahshmimra- 
samma 87 M. 406 Arunachatlan v. VeUaya 23 
M U J.719, 
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tity of interest on the part of the general body of reversioners, near and remote, 
to gel rid of the transaction whicli they regard as destructive of then rights.” (*) 

2486. The right of suit belongs to all reversioners in their order of suc- 
cession without regard to sex. (2) So the daughter may sue during the life-time 
of her mother if her reversionary rights are seriousiy threatened. (^) So where the 
widow abandoned possession of her husband’s estate alleging that her husband 
was not separate Init a member of the joint family, the diughter was entitled to 
sue and was put in physical possession of the est ite as manager during the 
widow’s life-time. W So where the daughter was found to have colluded witli 
the widow, the next presumable reversioner was held entitled to sue both. (^) So 
where the widow and the plaintiff’s father jointly made an alienation the son 
was held entitled to maintain the suit for its cancellation even though his father 
and not he wms the immediate reversioner, 


2467. The existence of an immediate female reversioner such as the 

jjj daughter is no obstacle to the next presumptive male 

reversioner avoiding an improper alienation, since the one 
takes only a life estate while the other takes an absolute interest. Moreover as 
observed in a case ‘‘ that in the case in which upon the death of a full owner, 
the estate successively passes through the hands of a series of female heirs who 
take only a qualified estate before the property vests in another full owner they 
may rightly be regarded in the aggregate as the holder of a limited interest 
which intervenes between the full ownership of the original owner and the 
ultimate takcr’.v^) 

2468. It may be also suggested that since such suit is a representative suit the 
female owner cannot represent the interest of the male reversioners who have 
therefore a cause of action of their own which is unaffected by her intervention. 

The contrary was laid down in some earlier cases of the Allahabad Court 
where it was held that apart from collusion or connivance the existence of an 
intermediate female reversioner was an obstacle to the maintainability of the 
suit by the next presumptive male reversioner. 

But since the suit is a representative suit a reversioner entitled after the 
death of a tenant for life to a share in the inheritance cannot lay claim to any 
definite share nor can he sue to set aside a transaction affecting the inheritance 
so far only as it would affect his probable share. T'or instance, suppose he i^ 
one of 6 reversioners complaining of an adoption. He cannot sue only for his 
one sixth share and pay court fee thereon alleging that he sues only to the 
extent of his interest- The reversioner cannot oust the heiress because she 
denies his title but if slu^ disclaims all interest in the estate, the couit may 
place the reversioner in possession as manager for her life-time. 


Venkatmaroyana v. Stihbammah 88 M 
i06 (412, 413). 

(2) 8. iV.), 3 . 54 ill (M) Specific Relief Act 
(1 of 1877). 

(8) Oolab V. 8hih 8ahi 2 Agra 64. 

(4) Guneah v Lai Muttee 17 W. R. 11 

(6) Jwala Nath v. Kulloo .3 Agra 65 F.B 
Oauri Dat y. Gur Sahai 2 A 41. 

(6) Betoo V. Lalljee 24 W. R. 399. 

(7) Abinash v Barinath 82 0. 62 (66) ; 
Nnrayanv. 0hengalasufna>10 M. 1; Kandasami 
y. Akhamrhal 18 M. 196; Baghupaii y.Tiruma* 
\ai 15 M. 429; Chunder Koomar v. Dimrjpamtft 


(1869) B. S. D, A. 1028 ; Balgobind v. Biru- 
manee 2 W R. 265 ; contra Booma Sundree v. 
Bama Soonduree 10 W.R. 801 ; Balgobind v. 
Bam Kumar 6 A. 431 ; Baja Dei y. Vmed 
Singh 34 A. ^01 .Lakshpati v. Rambodh Singh 
37 A. 860 ; Jaini Singh v Gosain 16 A L J. 
498 46 I 0. 85 contra Badha v. Bakhtawar 
Agra 1. Uadari v, Malki 6 A. 428 ; Ishwar v. 
Janki 15 A. 132. 

(8) Keshava v. Lashminarayana 6 M. 192, 

(9) Naulahhi v. Jai Mangal Singh (1885) A, 
W.N. 279. 
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The nearest or any other reversioner must, of course, prove liis relation- 
ship to the last full owner if it is denied, and unless lie proves liis own title as 
reversioner entitled to sue, the defendant cannot be called upon to justify fier 
alienation. 


Minority. 


2469. The minority of the nearest reversioner justi- 
lies a reversioner more remote to maintain such suit. (2) 


Cniiuainn or.li 2 ^ 10 . The question of consent has already been oxa- 

ent, ’ mined before. Connected with it is the que^stion of collu- 

sion. Collusion implies that the i)resumptive reversioner 
had improperly joined with the heiress in destroying the reversion which enables* 
the remote reversioners to vindicate their rights. So where the immediate 
reversioner consented to a gift be a widow it did not prevent a remote rever- 
sioner from impeaching it. 

Ratifieaticn. 2471. Ratification is consent given to an act post 

facto. 

The circumstances in which a remoter reversioner may maintain a suit 
have been stated in the section. But a question arises how is he to satisfy the 
court that the presumptive rwersioner was unable or unwilling to sue. 

Where such reversioner has joined in the alienation it is not difficult to 
l)rove his complicity. But in other cases it is apprehended that this fact need 
jiot be proved with the accuracy of a plea. It will suffice if there is a 
verified declaration against the presumptive reversioner who is impleaded as a 
party defendant. It will then be obvious whether lie is interested in upholding 
the suit or opposing it if a remote reversioner sues without joining the nearest 
reversioner (6) or proving why the nearest reversioner is precluded from main- 
taining the suit his suit is liable to be dismissed. (7) 

2472. So would be the suit instituted by the plaintiff as next reversioner 
when he was merely a remote reversioner and there was no allegation of any 
collusion and tlie like against them. In such cases the court may allow an 
amendment of the plaint if it is not too late and would not alter iho nature of 
tfte suit. 


2478. Not only the actual reversioner who consents to a transfer but his 
legal representative also is precluded from maintaining a suit for its cancella- 
tion, and where several persons join in a conveyance and convey “ the whole 
and entire property absolutely ” it must be taken that they Iiave exercised every 
power which thay possess and tint they have parted with their wliole interest 
whether in possession or in expectation. Where therefore the widow and the 
immediate next reversioner made such alienation in favour of a third person, the 
reversioner would be prevented from afterwords avoiding the transfer, 


(1) Oanesh v. Lai MtUtu 17 W. R. 11 

(2) Bhabuti v. Khetal Sangh 21 I, 0. 274 ; 
Dalgan v. Parsidh ni.C 202: BhoMy 
OWi SI 0.666. 

(2) Lachmi Narain v. Maihro, (1909,) P.W. 
R, 109 ; 4 I. 0. 967. 

*"(4) Naikram v. Soorujbuns, (1869) S D 
A, B. 891, 

G. H. C,— U2. 


(6) BakMawar v. Bhagwana, 32 A. 176 
6 ) Eughoobar v. Bhekaree 22 W. R. 472. 

Ci) JJmndu v Tarif, 87 A. 45 I*. 0. 

(8) MeqhuRai. v. Born Khelawm,^6 A. 326. 

(9) Avula V. Avula (1913) M. W. N. 388 ; 

18 I. 0 213. * 

(10) Rangappa v Knmii, 31 M 366 F B. 

(11) Trilochun v. Umash, 7 C. L R. 671. 
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So a reversioner may ratify a transfer. So wliere a tenure granted by the 
widow was recognized after her death by the reversioner who received rent from 
the holder of the tenure, such receipt was held to amount to ratification of the 
tenure precluding a suit for setting it aside on the ground of the widows 
incompetency. (1) 

2474. Relief. — The relief admissible in such suit must necessarily depend 
upon the nature of the claim. If it relates to an adoption it may challenge its 
factum or validity or both. If to an alienation > it may deny its validity on the 
ground that it was wholly unsupported by necessity. Where it is so it is open to 
^he court to cancel the alienation altogether. (2) If it is partially supported by 
necessity it is open to the court to declare it valid to that extent and chaige the 
sum upon the property of which it may order payment. (®) The uncertainty 
regarding the person who would be entitled to succeed the widow is no ground 
for refusing a declaration regarding the character of the alienation and the 
declaration may be that the alienation is invalid as a whole, but that on equi- 
table ground the alienee should have a charge declared in his favour for the 
binding portion of the consideration. In some cases it has hem held that the 
plaintiff cannot obtain a declaration of the invalidity of an alienation partially 
supported by legal necessity unless there is an oSer in the plaint to reimburse 
the alienee to the extent the alienation was for necessity. But it is submitted 
that the right of reimbursement is merely an equity which the court awards as 
a portion of its relief and that it is always open to the court to grant such relief 
as the plaintiff may be found entitled to. (^) 

2476. In a reversioner’s suit in the life-time of the limited owner the latter 
When owner oust- cannot be ejected since whatever may be tlie effect of her 
improper alienation, it does not entail forfeiture of her own' 
estate. And all tlmt the reversioner is entitled to and can cliim is to have his 
possible interest protected. As such he is not entitled to a remedy more exten- 
sive than is requisite to protect his rights. His reversionary^ interest is not ac- 
celerated by an alienation which the heiress may make in fraud of his presum- 
ptive right. All that the reversioner is ordinarily entitled to is a declaration 
that the female owner s act is null and void as far as it may affect the interest of 
the person entitled as reversioner and if there were danger lest from the nature 
of the property the corpus should be wasted, the utmost he can claim is a decide 
for its protection by the appointment of a receiver or by such other means as 
the court might deem suitable. But though this is the rule, cases may arise 
where her own conduct may lead to her own dispossession. So where the 
daughter who was entitled to her father’s estate acquiesced in the possession of 
her father’s relatives holding them out as the rightful heirs the court awarded 
her possession but added a clause that if she declined to accept possession the 


(1) Maheshv. Ugrahani, 24 W. 

to what is ratifioation see Bejoy v. Otrendra, 
13 0, W. N. 201 ; 4 I. 0. 618 

(2) B. 89, Specific Belief Act. ^ 

(3i Papamytidu v. Battamma, 87 M. 276 
OoUnd V.Bddto, 26 A 830 , Paring v: 
Altar Singh, (1918) P ® 8*: 20 I- 0- 389 

(4) V. Ratam^a 37M 275. 

(5) Phnolehund v. Baghoohuna 9 W. R. 108; 
Sugeerawi. Juddoohtin 9 W.B 284: Uute^m 
Gtowri 20 W.B. 187; Odnnb V BaldeoitA 
880; Sttbrawfltiia V. Ponnusami 8 M, 92; 


Singam V. Draupadi, 31M. 163; Oouti v. 
Tiru^aya, 18 M.L J 17; Dim Nath v. 
Hrisikesh 20 O.L.J. 286 (290) 

(6) Garikipoti v. Qarikipati 87 M. 276, 
Vithu y. Mendli, 6 N-L^, 172. 

(7) Lall 8oond$r v Hurry Krishen Mt^ralh 
118; Jmla Naih v. KulloOf 8 Agra 66 ; 
Kiahnee v Khealee Ram 2 N W. P. H 0 B. 
424 ; Haradhun v. laaur Chunder 6. W* B. 
222 ; Shih Koerae v. Joe gun 8 W. B. 166a^: 

(8) Juoala Ncdhy. KuUoo, 8 Agra 66 (69) 
F.B, 
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reversioner was to be put into possession as manager of the property on her be- 
half and that he would then act under the orders and directions of the trial 
Court filing accounts in and paying the income to her through such court. 

In another case the order of the court appointing a receiver was upheld by the 
Privy Council. In that case the property in question a large and valuable 
;5amindari was seized by Government but afterwards restored to the widows of 
the last holder. Within four years of this restoration the two junior widows sued 
the senior widow complaining of various acts done to the detriment of their 
rights and more especially that she had without their consent adopted a son to 
whom she has transferred the entire estate. The senior widow upheld the 
adoption and alleged that all the other widow^s liad no right beyond a claim for 
maintenance. The court found the senior widow’s management reckless ancf 
her expenditure lavish and that the adoj^ted son could not supersede 
the widows. But though it held the widows entitled to tlie estate 
it refused to remove tlie manager as they were old and incompe- 
tent. The widow^s appealed but the Privy Council held tliat it was a matter of 
discretion with the court as to the removal of the receiver and looking to the 
case the court had exercised a very sound discretion in not removing him. 

The courts have in other cases upheld the appointment of a miinager in a 
case of proved waste endangering the reversion, It will not interfere in an 
attempt at false adoption and tlie mutation of names in favour of the so called 
adopted son, As the court remarked, “certain specified acts of misconduct by 
her operate accoding to Hindu Law to destroy her estate* and to vest the pro- 
perty in the reversionary heirs and according to several decisions tlie courts also 
have jurisdition to interfere to prevent the waste or destruction or the fraudulent 
alienation of property by her if a sufficient case is made to justify this interfer- 
ference. In such cases the widow has been deprived not of her interest but of 
all control over the property which has been placed for its preservation in the 
hands of others (sometimes in the hands of :he reversioners themselves) as 
managers on her behalf,” 

2476. Decision Res judicata. — Since the reversioner’s suit is a represen- 
tative suit in which he represents fully the whole reversion 
it follows that a decision given in his suit operates as res 
against reversioners. W This is the logical outcome of “ the identity of 
fnterest on the part of the general body of reversioners, near and remote, to get 
rid of Jie transaction which they regard as destructive of their right.” C^) In 
this view “ it is impossible to resist the conclusion that if the right litigated is a 
common right, and if that litigation has been honestly conducted the other 
reversioners are affected by the law of res judicata. This is a logical result of 
the decision of the Judicial Committee.” 


(1) Adi Deo v. D^kharan. 5 A, 682 (642) 
'SMha Mohun v. Bcmia Dass 24 W. R, 86 
note )The vievv of the case on the subjeot 
oi limitation has been overruled by the 
legislature) 

(2) Jiiiamba (Into) 18 M, 3 JO (894) P .0, 
(8) Moharanec v, Naddu Lnll*10 W.R 78- 
(4) Komul M<nny. Alhadmonee,lW>B,.25Q 
(6) Ib P :i67. 

(6) Brojo Kishore v. Sreenath 9 W R. 408 
44 ^) 67 Ohiruvolu v. Ghiruvolu 29 M. 890 ; 
(401) F. B; v Madctlit 41 M. 

669 F. B. overruling contra Sakhyahani y. 


Bhdvani 27 M. 688 ; Govinda v Thayammal 
28 M. 57 ; V enkatancmiyana v. Subkammal 28 
M. 406 (412) ; Veerayya v. Gangamma 86 M. 
670 ; Narayana v. Rama 88 M. 396 ; Gariki^ 
pali V Rattamma (1912) M, W. N. 1176 
(1179). 

(7) Vefikatanarayam v. Subkammal 88 M, 
406 (418) P. C. 

(8) Cnallagundla v. Madala 41 M. 669 
F. B. explaining and iollowing Venkata 
narayana v. Subkammal 38 M 40(^(413) P. G; 
Janaki v. Naraya^iasami 39 M G34 P. 0. 
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Where an alienation made by the heiress is found 
to be only partially supported by legal necessity 
Alienation for par 01* benefit binding on the reversion, it may, ex- 
tiai necessity. otherwise provided, be set aside or up** 

held in accordance with the following rules ; — 

(1) Where it is mainly supported by legal necessity but only 
an inconsiderablepart is not so supported, the alienation will not 
be set aside but the alienee, will be bound to make good the 
amount not siipj^orted by legal necessity. 

(2) Where the alienation is not mainly supported by legal 
necessity, the alienation will be set aside on the reversioner 
refunding to the alienee the consideration he had paid for legal 
necessity. 

(3) Provided that no person not a bona hide alienee for 
valuable co)isicleration and without notice, can claim such equity 
to compensation. 

Synopsis. 


(1) Alienation by heiress for partial 
neeesbity (2477). 

(2j Equities on setting aside (2478;. 
(3j lieversiorier liable to pay bind- 
ing portion of the considera- 

2477. Analogous Law. — This s 


tion (2478). 

(4) AlieMation when confirmed 
(2479;. 

(5j Alienation when set aside^ 
(2480). 

ion is necessarily subject to other pro- 


visions. For instance the reversioner who had consented to the alienation 
cannot afterwards claim to set it aside. And similarly where the alienee was a 
privy to the transfer being made without legal necessity he cannot claim the 
equitable relief by way of restitution. If, however, the alienee is a bona fide 
transferee without notice and the reversioner has not by his consent or 
acquiescence encouraged or ratified his transfer, tlien the rules set out in this 
section apply. It has no application when tlie transfer is wholly supported 
d) or unsupported by consideration, d) 


2478. But it applies to an excessive sale for necessity and the question 
wliether the sale should be affirmed or its consideration refunded depends upon 
the excess. As Dwarkairith Mitter, J. said in an old case. “ If there were any 
necessity such as the Hindu Law warranted for a sale of i)art of the property 
and the widow sold a larger portion of the estate than was necessary to raise the 
amount which the law authorized her to raise, it appears to me tliat the sale 
would not be absolutely void as against the reversioners and that they could 
only set it aside upon paying that amount which the widow was entitled to 
raise with interest.” This principle underlies Ss. 65 and 70 of the Contract 
Act. It is an equitable relief which the court may grant though the reversioner 
does not offer to make any refund in his pleading. (4) 

(1) Baghubar v Ahhtar, o A. L. J. {306. (4) Ptoi Chind v. Bngfwobumt 9 W, B. 

(2) Vijbhtikhan v. iJayaraniy 82 B. 82 108 ; Mutteeravi v. Gopal 20 W. R. 187 ; 

Jankiy> Mahadu,'^ Bom. h. K. 710; Hm-i v. Singamv Draupadi Bl M. 166; Gatikipaii 
Bajrmg, 0- W. N. 644; 1 I. 0. 434. v. Garikipati, (1912) M. W. N 1176 ; 17 I. 0. 

(8) Phool Okand v. Bughoobune, U W. B. 608; Vilhu v. Mendri, 6 N. L. R. 172 (174). 
108; Mutee Bam v. Qopauh 20 W. R. 187. 
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2179^ The principle of this section was considered by the Privy Council 
in a case in which the widow had sold her heritage for Es 7,080 due under a 
decree and interest thereon and a fresh advance of Es 7280. The first item was 
proved as supported by no necessity but there was no proof of the second as 
cither paid and if paid, for necessity. The Privy Council held that the sale 
should be set aside on refund by the reversioner of tlie sum of Rs 7,080 which 
alone was supported by necessity. (^) 

2480. Th ^ principle of this case has guided the courts in the determina* 
lion of several easels. So where tht; sale was for Ks. 2,995 out of which Es. 2,550 
was supported by necessity tli(' court decreed possession of the property sold on 
payment by th(‘ vimdee of that sum within three months fixed by tlie court.(2) 
In another case out of the total consideration of Ks 3291-8-0 Ks 2923-8-0 
were found supported by necessity and yet the court decreed conditional 
cancellavion. The same relief was held justified where out of the jmee of Ks 160- 
Rs 125 was justified, it being held that “the character of a sale by a limited owner 
will not be improved by the fact that all but a small proprotion of the considera- 
tion was intended fora necessary purpose.” (‘h But there is another possible view^ 
Isn ot the limited owner entitled to any discretion at all.? And purchasers do not 
always study the rule of proportions. And as observed: “ It would manifestly 
be impossible and possibly prejudicial to the interest of the estate if the widow 
w^ere to be held to be bound in every instance to sell properly for exactly the 
sum due to the creditor.” So the widow permanently leased a tank for a 
premium of Rs 174- reserving the annual rent of 8 annas only to pay off the 
debt of Ks 100- and the court upheld the lease holding it as supported by neces- 
sity. Again, proof that the bulk of the alienation was suppoited by legal 
necessity may be evidence that’the remainder was also presumably so supported. 
Mere failure to prove any part of the consideration as supported by necessity is 
not necessarily tantamount to proof that it was unsupported by it, 

2©© (1) In a suit between the reversioner and the 

iieiress*s alienee for possession of property com- 
Burden of proof, prised in her estate, it lies on the latter to prove 
that the former is bound by the transfer to 
lym as supported by legal necessity. 

(2) In a suit between a pardanashin heiress and her 
transferee, it lies on the transferee to prove not only that the 
deed was executed by, but was explained to and really under- 
stood by the former who had executed it by the free and 
independent exercise of her will. 

Synopsis. 

(IJ Onus of preving validity of sale (2) Strict proof in the case of transfer 
on alienee (2481-2482). by purdanashin loomen (2483). 


(1) Deputy Commissioner v. Kanjan Smgh, (3 Gobind v. Brddeo, 25 A 330 (336). 

29 A. 8iU (388) P. Ca Consideration in about (4) Vithv v. Mefidri, 5 N. L. K. 172 (176) 

the same proportion* was found supported by following Ram Dei v. Abii, 27 A. 491. 
legal necessity in Govinda v. Vasudevo, 16 I (5) Felorcm v Bagalamnd, 11* C. W. N, 
0. (M) 886. 896- 6 1.0.207. 
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2481 Analogous Law. — It is a general rule that a transferee from a 
limited owner must establish that his transfer was competent. As such in a 
suit between the reversioner and the female heiress’s transferee, the former is 
entitled to succeed by reason of his natural title unless it is displaced by proof . 
of a better one in the transferee. As between the grantor and the grantee the 
rule is, however, different, since the grantor cannot derogate from his grant. 

But the case of pardanashin women is exceptional because a pardanashin 
naturally labours under a special disability and is therefore entitled to the same 
special protection which law confers on the weak, the ignorant and the in firm.l^) 
As tlie Privy Council observed: “The lady was a pardanasliin lady, and the law 
throws around Iw a special cloak of protection. It demands that the burden of 
proof shall in such a case rest not with those who attack but those who found 
upon the deed and the proof must go so far as to show affirmatively and 
conclusively that the deed was not only executed by, but was explained to, and 
was really understood, by the grantor. In such cases it must also of course, be 
established that tl;e deed was not signed under duress but arose from the free 
and independent will of the grantor. 7'he law as just stated is too well settled to 
be doubted or upset.” 

2482. Reversioner and limited owner’s transferee. — The first clause 

deals with the burden ol proof in a suit between the rever- 
Cl. U) sioner and tlie alienees of tlie last limited owner. As the 

reversioner does not claim through or under the limited 
owner, he is not bound by Iier recitals and acknowledgement of transfer which 
have to be proved by the transferees. This he may do in any of the following 
ways: — 

(i) By proof of consent of the then presumptive reversioner raising a 
presumption of necessity. 

ia ) — Such consent may be proved by tlie attestation of the deed by him 
if it is shown that it was made after it had 1 ef n read to him. 

(6) — It may be proved by subsequent conduct such as ratification or 
acquiescence. 

{^) By independent evidence of payment of consideration and proofeof 
necessity. 

(r^^) By proof that after reasonable enquiries he was satisfied of the neces- 
sity. 

2483. Pardanashin transferor.— Where, moreover, the transferor is a 

pardanashin, her transferee has to prove in a suit whether 
C. (8) by the grantor or her reversioner, that the transfer was 

made by her on an intelligent appreciation of its nature 
and effect and that no advantage was taken of her disability. 

It is sometimes insisted on that a pardanashin lady must have in- 
dependent advice but as pointed out by the Privy Council, this is not an 


(1 Kamini v, Krishna, 89 0. 983 (946). 
(8) Kali Baksh v. Ram GopaU 86 A. 81 
(89) P. Q, Sajjnd Bussain Waeir Alt, 84 
A. 466 P. C 

(8) Keshviblal v. Badharaman 17 C. W. N 


991 (996). 

(4) Mahcyirted Buhsh y, Boassinif 16 0. 664 
P. 0. Kali Bvhsh v Bam Oopal, 86 A, 81 (91) 
P. C. 
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absolute rule of law. Advice is merely a means to secure that wbicli is essential, 
an intelligent appreciation of the transaction. It is not tiie formal execu- 
tion which so much matters since if they arc proved to have understood the 
deed the fact that they assented to it from behind a screen would not vitiate it 
for want of due execution as required by S. 59 of the Transfer of Property 
Act. (1) 

A suit to avoid an alienation may be brought by 
Limitatioit to the presumptive reversioner within 12 years 
avoid an alienation, and by a presumable reversioner within six 
years from the date thereof. 

2484. Analogous Law. — -Art. 125 prescribes the period of limitation 
applicable to the suit of the nearest reversioner, which allows 12 years 
calculated from the date of alienation. But a remote reversioner must bring 
this suit withen six years under the general article 120 calculated from the same 
date.(®) Of course neither the presumptive nor presumable reversioner is bound 
to sue the heiress or the alienee during the former’s life-time. Their right of 
suit is a concession made with a view to have the question tried before 
evidence is lost by lapse of time. 

2485. But since tlie reversioner’s suit is a representative suit the cause of 

a action arises on the date of the alienation, jointly and simultaneously for the 
entire body of reversioners. If therefore, an alienation by an heiress, is not 
impeached in a declaratory suit, instituted within the period of 12 years 
prescribed by Article 125, by the reversioners then in existence, a presumptive 
reversioner though born after the lapse of 12 years from the date of the 
alienation will be debarred from bringing a suit for a declaration in 

respect of it. A collusive suit may for the purpose of limitation be 

treated as a private alienation provided it is the necessary result of some 
collusive arrangement made by -her to use the Court as medium of 
transfer, or in other words, if she intended to transfer the property and 

us'^d the Court sale as a means to effect her purpose^^) Otherwise, the 

alienation cannot be held to be made by the heiress within the meaning 
of Article 125, and the only other article applicable would l)e Article 120 and 
and not Article 125. 

• 2©8. An alienation by the heiress in excess of her 
Improper alienation powers is not void but is voidable at the 
voidable. election of the reversioner. 


Synopsis. 

(1) Improper alienation voidable at (2) Mode of avoidance (2487). 

the option of reversionerx (2^86) ■ (3) Inniitution of nuit (2488). 

2686. Analogous law. It is now settled (®) that an alienation by the 
heiress without legal necessity is not void but merely voidable at the instance of 


(1) Padarath v. Ram Narain, 37 A. 474 
(481) P. C, 

(2) Ountupalli v, QuniunalU^ 24, M. L. J. 

183 ; 18 I. 0 710 ^ 

(3) Qhallagundla v. Madah, 41 M. 669 
F. B. 

t4) Banga Boo v. Banganayakif 86 M L. 
J. 864; Sh 9 o Singh, 19 4. 624 ; Bamsarttp v. 


Ramdey, 29 A. 239 

(6) Bejoy Gopaly. Krishna, 84 C. 829 P 0. 
roversing O. A Beioy Oopal v. Nil Batan, 30 
C. 990; Kishori Lal\, Bhusai, 140 W.N. 106; 
Deonandan v Udit Narain. 18 0. W, N 940; 
Chavhan v. Ram Bar up, 20 0 0. 2^ ; 42 l.Q 
27. 
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reversioner who may ratify it or treat it as a nullity. But except as against 
the reversioner it is valid and cannot be avoided by a third party. 

2487, Mode of avoidance : Evrii as regards the reversioner such trans- 
fer will only be avoided if it is unsupported by legal necessity and he has not 
consented to or ratified ifc. A reversioner is not bound to sue for its cancelle- 
tion immediately after it is sold. He may wait till the reversion falls it. He is 
then put upon his election whether to ratify or avoid it. If he elects to treat it 
as a nullity he may sue the alienee for possession and it is then on the latter to 
make good his alienation by proving both its factum and validity Even where 
the reversioner challenges it in a suit of his own, the burden of proof is still on 
the alienee. He has still to prove that his alienor was justified in making the 
alienation or that he had after reasonable inquiries ascertained the extistence of 
legal necessity and bona Me believed in its existence. If he proved this his ti- 
tle cannot be shaken even though in fact there was no necessity for as the Privy 
Council observed : * The lender is bound to inquire into the necessities for the 
loan, and to satisfy himself as well as he can with reference to the parties with 
whom he is dealing, that the manager is acting in the particular instance for 
the benefit of the estate. But they think that if he does so enquire and 
acts honestly, the real existence of an alleged sufficient and reasonably 
credited necessity is not a condition precedent to the validity of the 
charges and they do not think that under such circumstances he is 
bound to see to the application of the money. It is obvious that the 
money to be secured on any estate is likely to be obtained on easier terms 
by a mortgage than by a loan which rests on mere personal security, and 
that, therefore the mere creation of a charge securing a proper debt 
cannot be viewed as imprudent management. The purposes for which 
a loan is wanted are often future and as regards the actual applica- 
tion a lender can rarely have, unless he enters on the management, 
the means of controlling and rightly directing the actual application. 
Their Lordships do not think that the l)ona fide creditor should suffer 
when he has acted honestly and with caution but is himself deceived ” W 
These words refer to the powers of the manager of an infant’s estate. 
The lieiress isnot merely the manager of t^ie estat^ She is its owner t hough 
her power of alienation may be limited Her alienation is not therefore 
absolutely void but it is prima facie voidable at the election of the reversionary^" 
heir. He may think fit to affirm it or he may at his pleasure treat it as a 
nullity without the intervention of any court and show his election to do the 
latter by commencing an action to recover possession of the property. There 
is nothing in fact for the court either to set aside or cancel as a condition 
precedent to the right of action of the reversionary heir.” 

2488. Who may avoid it.- -None but the reversioner is entitled to 
impeach an alienation made by the heiress, though on her death if there is no 
reversioner the crown takes the inheritance as the ultima hae^'eSy it has the 
same right of impf'aching an unauthorised alienation. 1®) The same right be- 
longs to an execution purchaser who has acquired the entire estate and not merely 


(11 Deonandan v Udit Narainy 18 C. W. (4) Bifoy Gopal v. Kriahmy 84 C, 829 (888) 

N. 940. P C. 

(2) B%joy Gopcil v. Krishna, lU C. 329 (5) Collector v. Cavaly, 8 M. I. A. 629 ; 

(383,384) p. 0. Deonandanv. Udit Narnyan, IB C W. N. 940 

(3) lianoomon Persad v, Mt, Bahooee, C {94l\); Bijoy Oopaly» Krishna, 1; Mrdhi 

M I. 4. (393) (424)* Sudan v. Booke^ 11 C. W. N. 424. 
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tlie limited estate of the female owner. (^) As against all but the reversioner 
her transfer stands good. So where the heiress mortgaged her property which 
was sold in execution to another who sold it to the plaintiff who sued her trans- 
ferees for possession whereupon the latter challenged the mortgage as unsup- 
ported by necessity the court held that as the defendant was not the rever- 
sioner but a mere assignee of the mortgagor’s right he could not be pennitted 
to challenge the plaintiff s title. (2) 


SuccesBlon of 
reyeftfioners 


(1) On the death of the heiress 
her limited estate devolves on her next 
reversioner then alive. 


(2) Reversioners take per capita. 

(3) Where the next reversioner diselaims the estate it 
devolves on the reversioner next to him in succession. 

Explamilion . — The term ‘‘ death ” in clause (1) includes civil 
death as by remarriage or abandonment of worldly affairs 
which determines the estate. 


2489. Analogous Law. — On deatli or remarriage of the female heir the 
estate reverts to the natural line of heirs. Hence tlie term ‘‘reversioners’ 
who are heirs of the last full owner if he had lived up to and died simul- 
taneously with the female owner. 01 If the next reversioner disclaims the 
inheritance it falls on one who -stands next to him in the line of succession. 0) 
Reversioners take ‘per expita and not per stirpes. 

It has already been seen that the succession may be accelerated by the 
remarriage of the female owner, or her renunciation of worldly affairs I®) or of 
the estate. O') 


ReYeraionen’ rights SVO- On the estate vesting in the rever- 

on racoeasloD. sioner he acquires the following rights .• — 

(1) He is entitled to possession of the estate together with 
aU its accumulations, accretions, and incidents as on the death 
of the heiress. 

(2) He is entitled to dispute all unauthorised acts of the 
female heir. 

(3) He is entitled to represent the estate and as such, may 
continue the suit instituted by or against the heiress. 

(4) He may execute all decrees obtained by her as re- 
presenting the estate as he is liable to satisfy all such decrees 
obtained against her. 


(1) Bnj Kishen's. JaM&roond Huq, (1864) 
W. B. 861 ; Brajo^Khhore v. Sreenath 9 W. 
R. 488. 

(8) J>gomi\dan y.Udit Narayan, 18 0. W. 
N. 940, 

(3) mfmh V. Pr(^odh,l6 C.W N. 1018; 10, 

G, H. C.— 113 


I. C. 866. 

(4) Ladooiah v, Sanvaley 3 Agra I9l ; Oooa- 
haeen v. Pursoium, ih, 288. 

(6) Hajsoonma v. PadhoOinode, tl866) 12 
S. D. A. B. 669 ; 16 I.D. (O.S.) 78 (84). 

(6) 8, 261 (Surrender of woman’s estate.) 
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Synopsis. 


(1) Bights of reversioner on sneces- 

sion (2490). 

(2) Bights to accretions and accnyun- 

lotions (2491). 

(3) Liability to pay Compensation 


(2491). 

(4) Right to dispute ^inauthorised acts* 

(2493). 

(5) Eight continue legal proceedings 

(2494-2495.) 


2490. Analogous Law. — On the death of the limited owner her rever- 
sioner, wliollier a male or a fc'male, becomes entitled to all the estate of the full 
owner including all its accumulations, accretions and incidents. As such 
succession is by descent and not by survix orship, the heir is bound to take out 
a sucession certificate, if any, of the property inherited by him and is subject to 
Succession Certificate Act. ^0 


2491. lie is (mtitled to the estate with all its increments and incidents. So 

when* a widow had mortgaged a shop wliich she liad in- 
herilod from her husband without any necessity and the 
property being desirnyed b\ Hoods tlie mortgage(i rebuilt it 
with his own money which he continued to treat as the property mortgaged to 
him. On the widow s deatli her reviTsioner sued for possession tvhile the 
mortgagee claimed his cost of re-building by way of compensation, but the 
court decreed possession without compensation holding that the rebuilding of 
the sliop by the mortgagee did not confer on him any higher equity than if it 
had been rebuilt by the widow. ^‘Had she robuill by borrowing tlie amount it 
would liave lieen binding on the reversionary estate onls' it there had been 
legal necessity for the purpose and the widow luid mortgaged the estate 
therefor.” Such a case is indistinguishable from one in which one builds 
a house upon the land of another. He cannot make him pay for it. For as the 
Privy Council observed : ‘Mt is not in every case in which a man has benefited 
by the money of another that an obligation to repay the money arises. To raise 
an equity of that kind there must be an obligation, express or implied, to repay,” 
Such an obligation would l)c implied if the mortgage had been wholly or even 
partially for legal necessity. So if the heiress had borrowed money for the 
purpose of increasing her ctale, the reversioner cannot lake the acquisition 
and repudiate the debt. The etiuity against the reversioner would of course 
be stronger if he had encouraged the building ('^9 or the builder iiad bona fjtde 
believed that he was absolutely entitled to the property and improved it by 
adding to its market va]ue.(^) Fhe building of a costly temple is not such> 
improvement which the reversioner has to pay for. Cc 

2492. But in such case the builder will be permitted to remove his em- 
bellishments unless he liad treated as tlieir owner the heiress in which case 
he has no equity even to remove them. 

As to accretions, see S. 254. 


(1) Abinnsh v. Probodh, 15 C. W. N. 1018 ; 
10 I.C. 867. 

(2) Vrijbhukandasv. Dayaram,M B. 32. 

(3) Bmn Tubal Svigh v. Biseswar, 23 W. R, 
306 P. C. ; Oodeppa v. Apa^i 8 B. 287. 

(4) Oodey Singh v. Phool Chund, 6 N. W.P. 
H.C.R. 197 ; Shetvak Ram v. Bkowani 6 C. L. 
B. 140. 

(6) Dattaji v. Kalbha, 21 B. 


(6) S. 51 Transfer of Property Act ; Ahhoy 
Churn v. AUarmoni, 13 C.W.N. 981, 

(7) Kidar Nath v, Mathu Mai, 40 0. 6.56 
(504} P. 0 

(8) Na/rayan v Bholagir, 0 B.H.C.R. (AO) 
10; Vinayak Ra>o v. Vidyashankar 9 Bom. L.B 
404 ; Premji v. Cassum 20 B. 298. 

(9) Vriibhukandas v. Dayarcmi 32 B. 88 
( 36 ). 
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2498. He may dispute unauthorised acts. — fhe reversioner may chal“ 
leiige all unauthoris^'d acts of the widow. For instance he 
may treat her iinpropei alienation as null and void and 
enter upon the property ignoring her conveyance As 
stated before it will be then on the alienee to make good his title or claim com* 
pensation or any other equity to which he may feel entitled. 


2494. Her legal representatlYe.— He is entitled to 
continue as a legal representative all proceedings pending 
at her death and relating to his eslaP*. 

2495. As such he may execute decrees obtained by lier as representing 
the estate) as others are entitled to execute' against him 
their decrees obtained against her as such representative. 
He is not of course bound by an>' proceedings eri'oneously 
continued against the heiress’s personal represenatives. bh 


Hl» HabniHes STl. (1) On succession, the reversioner 

* **' becomes subject to the following liabilities : — 

(1) He is bound by all alienations m.idc by the heiress 
supported by legal necessity or benclit of the estate. 

(2) He is liable to pay lor the reasonable expenses of her 
Shradh in proi^ortiun to the estate which he has inherited- 

('3) He liable to pay all her debts and for her wrongs to 
the extent provided in the next two following sections. 


2496. Analogous Law. — An alienation by an lieiress for neoessiiy being 
authorized by law necessarily liinds the reversioner. The reasonable expenses 
of her Shradh are chargeable on die inheritance in tlie hands of the reversioner 
who is liable to conlribiUe a leasonable amount in pioportion to the estate 
inherited by him. H) 

2497. His iiahiliiy to pay her debis depends upon tlieii nature and neces- 
sity. The (]ueslion was pm to iho sliastris in a casr and they leplied “ Sup- 
posing the proprieloi’s svidow, who succeeded him, U) luive contracted the debts 

• for the payment of rent due to Goveinmenl oi other necessary^ disbursements 
to save tlie estate, or for the purpose of promoting her husband’s spiritual wel- 
fare, or for the support of the family or for the due execution of any conditions 
made by her husband, and to have died prior to the liquidation of such debt, the 
proprietor’s heirs, that is, his brotlier and brother’s sons, are bound to discliargc; 
the^debl. And if the amount was borrowed for the jnirpose of being a])proi)riated 
to any other puiiioses than those specihed, such debt must be satisfied by fiim wlio 
becomes possessed of her jewels and otlier moveable property (^). Other cases 
have been decided conformably to this opinion, it being iit'ld “ that if wives, who, 
with the consent of llieir husband assume the management of his family affairs. 


(1) Bihhai Eai v. 81m Pujan Singh 33 A. 

16 ; Jndubmm v. Mahpal 88 A. Ill ; Chinia- 
mony v. MoJmh Chundra 23 0, ; Frem 

moyi V. Preomth, ib 036, 

(2) Mahadco v. Sli&okaTan 3o A. 401 


(3) Kailash v. Oirija 39 C. 929. 

(4) Bamdhari v. Permanund, 19 C.W.N. 
1183 (1187). 

(5) Mao. H L. Cds© 7 pp, 248, S49* 
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contract a debt, the liquidation of such debt rests with the husband ; otherwise 
he is not answerable for it.” 

Debts of thie Reversioners are not bound to 

heiress. pay debts of the heiress other than her 

trade debts incurred in respect of a family business or those not 
supported by legal necessity or benefit. 

Synopsis 

(1) Liability of reversioner for debts (3) Personal claim against widow, 

of heiress (2498). (2499). 

(2) What debts binding on reversion, (4) Arrears of revenue. (2500). 

(2499). 

2498. Analogous Law. — S. 271 (3) defines the extent of the rever- 
sioner’s liability to pay the debts of the previous female holder. This section 
defines the limit of his liability. It is settled that the reversioner is bound by 
an alienation made by the heiress for legal necessity or benefit. But it is not 
as well settled whether he is equally bound to pay her debts similarly supported 
though this would appear to be the case. In Bombay it has been held that 
they are liable for the unsecured trade debts of the widow incurred for the pur* 
pose of a family business but in so holding Sir Lawrence Jenkins, C. J., who 
delivered the judgment of the Full Bench addressed himself to the general 
question and was inclined to hold that the reversioner was liable to pay the 
legal debts of his predecessor. And this is in accord with the view of the 
Madras Court ( d but the Allahabad Court and some cases of the Calcutta 
Court have laid down the contrary. 

2499. Personal Claim. — Some claims are from their very nature personal 
to the heiress and any sale made to satisfy them cannot convey any interest 
beyond that of the limited owner. Such is a claim for rent accrued due after 
the death of the last full o\vneri^) or one made in respect of a debt advanced on 
the personal security of the widow. And though ordinarily a money decree 
against the heiress does not bind the reversion tiO) still where it is a decree in 
respect of a debt due from the last owner it is a decree passed against the heiress 
as representing the estate and as such will bind the reversioners. But 
where the suit is for maintenance, which is a personal obligation binding on the 
heiress as such, the decree will only affect her own interest. So the mere fast 
that the debts were incurred by the widow and the reversioner does not necessarily 
make the decree realizable out of the entire estate since they may have both 
contracted the debt without representing the estate. 


(1) Mao. H. L. case 4; pp. 247. 

(2) Bamcomar v. Ichamoyi 0 C. 80 (3l)) ; 
Hurry Mohun v, Ootbcsh 10 0.828 F.B. 

(3) SakbaJbluii v. Magon Lai 26 B. 206 (216) 

F.B. 

(4) Sakhabhai v, Maganal 26 B. 206 (216, 

216) F. B. 

(6) Begella, v. Nimushakari 83 M. 492 
VeerabJiadra v. Marudaga^ 34 M 188; Makar - 
ajat of Bobbin v. Z(m%ndar of Chundi 36 
M. 108. 

(6) Shiawanmd v. Ear Lai 18 A. 471 ; 
Dhiraj Singh v. Mangal Bam, 19 A. 300 ; 
Edlu V. Fedyas Ali, 30 A. 894, 

(7) Pti^unfw V. Umedtifr 18 C. W. N. 
363; Qiribala v. Srimth 12 C. W. N. 769, 


(8) Krislo Y. Eem Chujnder 16 C. 511 ; 
BndaloX v. Jiban, 26 C. 286 ; Sadat AU v, 
Hara Sundari 16 O.W.N. 1070 Birsmar 
V. Kamal Kumar 17 O.W.N. 887; BamaBwar 
V. Frovabai 19 C. W. N. 818. 

(9) Kallu V. Faiyasedi 80 A. 894 ; Kriih 
Moyee v. Prosunno S W.R. 804; 

(10) Ram Shewak v. Sheo QMnd 8 W, B. 
619; Narana v. VaBteva 17 M. 208 

(11) Mohenia v. Bam KiBhare, 28 W« 
174; Brajalal v. Jitaw, 26 C. 286 (890j. 

(12) Baidun v. Brig Bhoohun, 1. C 188 EO, 
Baijun v, Brij Bhookun, 24 W, B. 806, 

(13) Mohenia v. Qouri Nath, 2 C- W. N. 
162 (166). 
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2600. Sale for arrears of Revenue, — The question what interest the 
purchaser takes on a sale held for arrears of revenue must for its answer depend 
upon the terms of the revenue law under which the sale is held- So on a sale 
held under Act XI of 1859 the question arose what interest the purchaser took 
• by his sale. It was contended that the effect of S. 52 was to convey the estate 
subject to all encumbrances but the court held that reading that section along 
with S. 13 the sale conveyed the entire estste. 


273 . 

Wrongs of 
heiress 


The reversioner is bound to pay for the tortious 
acts of the heiress committed for the benefit 
of the estate. 


2S01. Analogous Law. — Even the wrongs of the heiress committed for the 
benefit of the estate bind the reversioners- In one case the plaintiff as reversioner 
sued the widow for possession and mesne profits of certain property wrongly 
taken possession of by the widow’s husband. He obtained a decree and in 
execution obtained possession of the property but the decree for mesne profits 
remained unsatisfied which he sought to enforce against her reversioners. It 
was held that the property of the Inisband in the hands of the reversioner was 
liable, In another case the widow had taken possession in good faith of certain 
property from which she was ejected by a suit in which mesne profits were also 
decreed. The decree-holder sued out execution against the reversioners implead- 
ing them as her legal representatives and they were held liable for mesne profits 
because the tvidow had acted for the benefit of the estate. 

The reversioners are bound by a decree passed 
Decree againit tbe against the heiress personally as representing 
beireu. the estate, unless it is shown that it was a 

decree obtained by collusion or fraud, or that there had not 
been a fair trial ol the rights in the suit. 

Explanation . — !• The decree in this section includes all 
proceedings consequent ui)on such decree including a sale in 
execution thereof- 

Explanation. — 2. A decree passed against the heiress on a 
matter personal to her is not a decree passed against her as re- 
presenting the estate. 

Explanation. — 3. A decree otherwise valid is not rendered 
invalid merely by reason of the fact that it had been obtained 
by consent or compromise. 

lUustrc^iions, 

(a) A, a \vidow sues B for a declaration of the invalidity of his adoption. Her suit is 
dismissed on the ground tbat B’s adoption was ^alid. On A’s death her daughter sues B for 
possession of the estate on the ground that B’s adoption is invalid. The question is res 
judicata 


(w!) 

iii! 


D$bi Das v. CharaUt 22 0. 641 

Laohmin y.Blum Sundar^ 1 I, C. (A) 


(iJ) Lalji V. KurJei, 14 C. L,J. 90 following 
liamk%shor$ v. Kalli Kanto, 0 0 # 470 ; JPnm* 
moyi V- Frecnatht 28 C. 080. 
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(6) A a widow sues B for a deolaration of the invalidity of B’s adoption. After- 
wards A compromises her claim with B and supers a decree declaring B’s adoption valid. On 
A*6 death her daughter C sues B for possession of the estate alleging the invalidity of B's 
adoption. The question whether the matter as to B*s adoption is res judicata depends upon 
whether the decree m the previous suit had been obtained after a fair contest. 

(c) A the mother of the last owner obtains a deoree for maintenance against his widow 
B. In execution she attaches and brings to sale the right, title and interest of B. The 
seller takes only the widow’s estate as the decree was a personal decree against B. 

(d) A the creditor of the last owner sues and obtains a decree against the latter’s widow 
B in execution of which he sells the right, title and interest of B. The sale passes the 
entire estate and not merely B’s life estate. 

Synopsis. 

(1) Decree against xoidoio token hind* reversioners (2508) 

imj on reversion (250:*:!). (7) Unfair trial, effeci o/ (2511-2513). 

(2) Widoto represents the estate (8) Covoproviise decree against widow 

(2503). efect of (2513-2515). 

(3) Cause of action whe 71 personal to (">) Perso7ial decree against widow 

ike widow ^2504). (2516). 

(4) Bona fide litigation essential (lO) Execution against estate in the 

(2505). hands of the widow (2518-2520). 

(5) Fair trial of the case (2506-2508). (11) Wkat passes at exccutmi sale 

(6) Consent decree when binding on (2520). 

2502. Analogous Law. — The heiress takes a limited estate and on her 
death her reversioners do not succeed by any right derived tlirough hei, since 
are the heirs of the last full owner. Now the rule of rcsjndicata enacted in 
S.llof the Code of Civil Procedure makes an adjudication hnal only as between 
the same parties to the suit '' or between parties under whom the^' or any of 
them claim.*' (P As the reversioners do not claim under the heiress, the rule of 
res judicata is strictly speking inapplicable to them, But both convenience 
and policy have sanctioned a qulaified rule deduced from the underlying prin- 
ciple of res jiuiicata under which tliey are held bound if (i) the heiress in llie 
previous suit represented the estate ; (//) there was a bona fide litigation ; and 
(///) the decree was obtained on a fair tiial of the matter in suit. 4'hese three 
conditions being fulfilled there is no nason why the leversioners should be 
suffered to re-agitate tlie same matter which lias already been decided against 
their predecessor in estate. 

2503. Moreover, it is the general rule now enacted as a part of the statute * 
law that any person againt w^hom a judgment is used as baiTing the retrial of 
the same question may show that it had been obitained by fraud or collusion. (8) 
This is a general safeguard of rvhich the reversioner can equally avail himself 
of. The rule was so stated by Turner, L. J., in a leading case on the subject 
(^) in which he said, “ Their lordships are of opinion that, unless it could be 
shown that there had not been a fair trial of the right in tliat suit, or in other 
words, unless that decree could have been successfully impeached on 
some special ground, it would have been an effectual bar to any new 
suit in the Zillah court Huy any person claiming in succession to Anga 
Muttu Natchiar (the widow). For assuming her to be entitled to the 


(1) 8. 11 C. P. 0. (8) 8. a. Ev. A. 

(2) HkalSinohy. Bolwon iHfigh tO A. (4) Katamanaohior, v. Bam of Shivgcmia, 

sa P. 0. 8 M. 1. A. 680 (604) 
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zemindari at all, the wliole estate would for the time be vested in her, absolute- 
ly for some purposes, Ihougli in some respects, for a qualified interest and until 
her death, it could not be ascertained who would be entitled to succeed. 
The same i^rinciple whicli has prevailed in the courts of this country as to 
tenants in tail representing the inheritance, would seem to apply to the case of 
a Hindu widow, and it is obvious that there would be the greatest possible 
inconvenience in holding that the succeeding heirs were not bound by a decree 
fairly and properly obtained against the widow.” (l) This rule was adhered to in 
a later case by Lord Romilly who however added that it was the duty of the 
widow as heiress not only to represent but also to protect the estate, as well in 
respect of her own as of the reversionary interest. h2) In other words, before the 
H'versioners are held bound it must appear that the character in which the 
previous holder was sued was such that he represented the* entire estate and not 
only her own limited inlen'st and such she was charged witli tlui double duty of 
protecting the dual int(‘rests — her own and that of her reversioners. In other 
words, tile suit was a representative suit, and not a suit only on matters per- 
sonal to herself. 

The working of these rules in practice may now be examined, 

2804 Representative suit. — In the first place tlum, the suit inustbe one in 
whicli the heiress was atrayed as representing the entire estate. It is not necessary 
that she should be so described. But what is necessary is that from the subject 
matter and character of the suit it must appear that she had been so sued. 
Such is necessarily tlu' suit in which she sues for recovery of the inheritance, 
or attacks the factum or x^alidily of an adoption which if good, would divest her 
estate. But (m the other hand where the decree for rent of a temporary tenure 
was obtained against the widow of a tenure-holder as administratrix of her 
husband’s estate, it was held that the description of the widow as administratrix 
in the decree was not conclusive evidence against the reversionary heir, that 
the estate in his hands was not bound by the decree and tliat the decree being 
in resp'‘ct of a temporary tenure was personal to the widow and could not there- 
fore be executed against the reversioners. So a decree for rent of the estate in 
hands of the daugliter for tlie year of her possession is a personal decree. So is 
the decree for maintenance of a relation not charged on any estate. (6) 

^ 2505. Bona fide Litigation. — Secondly the decree must Iiave been obtain- 

ed on a bona fide litigation between herself and her adversary. There is no 
bona fide litigation where one person sues to eject the widow and tlie latter 
absents herself or admits his claim. In neither case is tliere anything on record 
to show that the litigation was bona fide or that any question raised therein was 
fairly tried. But this should not be treated as a general rule. I' or it is con- 
ceivable that tlie case may be loo righteous to admit of any contest and con- 
sequently the mere fact that the heiress did not conb'sl tlie suit does not suffice 


(1) Katama Nachiar v. Bajo. of Shivgonga, 
9 M. I, A, 539 (604b 

(21 Nugender v. Haminee. 11 I. A. 241 
(267). 

(3) Bfojo Noth V Jugeswar, 9 C. L, J. 340 

1 I. 0. r32 

(4) Bi&al Singh v. Bulwnnt Singhs 87 A. 
496 0. A. 40 A. 693 P. C. 

(6) Daijun v. Btij Bhoohun^ 1.0. 183 P. CJ 
V. Hem Chunder, 10 (3. 511; Bra^lal v. 


Jiban, 26 C. 285 affirmed 0. A, Jibnn y. 
Brajlal 30 C. 560 P.C. Bereswar v, Kamal 
Kumar 17 C.W N 837 : 16 I.C. 487. 

(6) Baijun ^. Brij Bhooh un, I C. 138 P. C.; 

(7) Sant Kiimrr V J)eo SoraUt 8 A. 866; 

Sachit V, Budhua, 8 A. 429, (lobid v Khunni 
half 29 A. 497 (494); Mahadei v. Baldeo 80 A, 
15 ; Ohelabhaiw. Javer 87 B. 172; Jevnnv, 
Vetfm, 6 Bom. L. B. 886. • 
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to take the suit out of res judicata. It depends upon its own facts. The court 
has to examine the record, if necessary, to see whether the litigation was bona 
fide notwithstanding that the heiress did not appear or did not consider it 
worth her while to contest the suit W 

2S06. Pair Trial. — Thirdly the decree must have been obtained on a fair 
trial of the matters in suit. What is then a fair trial ? It is apprehended that 
all that it means is that the heiress should have prosecuted her case with a 
reasonable diligence furnishing all available evidence, withholding and sup- 
pressing none, and that the record should evidence no collusion or secret 
compact or compromise i)resenting to the court an appearance whicli 
masks the reality of the case. A fair trial is perfectly consistent with 
any natural disadvantage from wliich the heiress may suffer. It is even 
consistent with a special disadvantage which may impair the force of her plead- 
ing. So wliere the adoptive motlier sued lier adopted son for a declaration of 
the invalidity of liis adoption on the ground of want of autliority from her hus- 
band and the court uplield the adoption(^) and wliere in a subsequent suit by her 
reversioner for ejectment of the son, the latter pleaded res judicata by reason of 
the previous decision, which the reversioner resisted on the ground that the pre- 
vious suit was decided on a personal estoppel against the widow and the latter in 
suing the defendant did not represent the estate but only herself ; but both these 
contentions were overruled by the Privy Council who held that the previous 
suit had been expressly decnded without recourse to the doctrine of estoppel and 
that as to the second their Lordships held, that “notwithstanding the personal 
estoppel under which she laboured the widow did represent the estate on the 
question of fact as to wlietlier the defendant had or had not been validly 
adopted.’* 

2807. In other words without representing the estate the question of the vali- 

dity of the defendant’s adoption to her husband would be meaningless. It was 
however conceded that as a litigant she laboured under a personal disadvantage 
in the previous suit by reason of her own adoption but this did not suffice to re- 
move the bar of res as it could not be said in tlie language of the 

leading case that there had not been a “ fair trial of the right in that suit.” 

* In the absence of all authority their Lordships cannot decide, that a Hindu 
lady, otherwise qualified to represent an estate in litigation ceases to be so quali- 
fied merely owing to personal disability or disadvantage as a litigant, although 
the merits are tried and the trial is fair and honest. The principle is that rever-» 
sioners must risk that, so that there may be an end to litigation.” 

2808. Another question in this connection arises whether the reversioners 
are bound by consent decrees passed against the widow. It is said that a Hindu 
widow who is a limited or qualified owner cannot confess judgment and be 
party to a consent decree so as to bind the reversioners but the decisions of 


(1) Our Nanak v. Jai Narain, 34 A, 886 ; 
Subhammal v, Avudaiyammal 80 lilt. 3. 

(3) Dharnm Kuar v. Balwant Svigh, 30 
A. 649 0. A. 31 A. 898 P. 0. 

(3) Bisal Si^^h v. Balwmt Singht 40 A 
693 P. C. 

(4) Kalama Naehiar v. Baja of Sivaganga, 
9 M. I. A. 689. 

(5) Bisal SingK v, Balwant Singh ^0 A 


698 P. 0. 

(6) Baja Lakshmi v. Kaiyayani, 88 C. 689 
(673) following Boy Badha v. Nm JRatett, 6 
0. L. J 625 ; Sheo Narain v. Khnrgo, 10 0. 
L. B. 837 ; Sant Kumaf v Deo Saran,, 8 A. 
365; Gobifid v,.Khumvilah 29 A. 487 ; Mahdh 
dei V. BMeo, 30 A. 76 ; deram v. Vmb^ 6 
Bom. L. R. 885 ; Bama v. Daji, SO Bom.X; 
R 947 ; 48 I. 0. 126. 
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the Privy Council (l) have rendered this view no longer tenable J and the sole 
test by which the decrees and compromises of limited owners are to be judged is 
whether they wore fair and suffered or made with due regard to the interests of 
the reversioners. So the mere fact that the heriress did nob contest the suit 
• or having contested it, filed an appeal which she afterwards withdrew (2) does 
not render the decree ineffectual against the reversioners. 

2609. Heiress represents the estate. — Since the estate vests in the 
female heir in lier own right it follows that she is entitled to represent it 
in all transactions concerning it. (3) Where for instance a suit is pending 
or a d('cree passed with reference to the estate she is on the death of the last 
owner entitled to continue or to defend the proceeding as his legal representa- 
tive.^^) If a decree is executed against the estate of the deceased without joining 
her as his legal representative, subsequent proceedings do not affect the estate 
which she has inherited and nothing passes by any sale of the estate made 
in the proceeding to which she was no party.^®) 

2510. Since the heiress represents the estate any decree fairly and properly 

obtained against her in regard to the estate is, in the 

Decree against her. absence of collusion or fraud binding on the reversio- 
nary heir and where merits are tried and the trial is 
fair and honest? a Hindu lady (jtherwise qualified to represent the estate in 
litigation does not cease to be so qualified merely owing to a personal disablity 
or disadvantage as a litigant. 

2511. A converse case was decided by the same Board in a case m which 

the reversioners having disputed the daug liter’s right to 
Unfair Trial. succeed, the matter was referred to the arbitrators between 

the daught^'r and her son Amrit, then a minor, represented 
by his father on tlie one side and the rcwersioners on the other but before they 
could decide the parties effected a compromise by which the reversioners were to 
receive tlie estate the arbitrators were requested to give and tlu'y in fact gave 
ih(nr award in accordance with the compromise which was filed in court and 
embodied into a decree. On the death of llu* daughter her son sued the rever- 
sioners for possession but the reversioners pleaded the a\vard in bar of his claim 
which .\mrit pleaded was a nullity as secured by frrud during his minority 
ai^d when he was not properly represented. The High Court overruled his 
contention, l)ut on appeil the Privy Council reversed the High Court holding 
^ihat Amrit Jnid merely a spas successionis, during the life time of his mother 
and it could not be the subject of any contract or compromise. The action of 
Amrit ’s father therefore in referring to the arbitration any matter connected 
with his son’s reversionary interest was null and void. Moreover the compromise 
was not beneficial to the minor and therefore not binding on liim. The decree' 

(l) Khmnilal v. (u)bkid, a3 A, 35r> P. 0. M.l.A. 639 ; Jogid Kishnre v. Jotendro 10»C. 
Biran v. Sohan 1ft C. W. N. 92 b P. C. 986, 5 C. Pralap Nnrain v. Tfilohmth 110. 

(i) GhelhnJbai v. Javer, 87 B 172. 186 P. C; Burrinaih v. Mother M ^hun 2l ?C. 

(3) BAosw V. Govind (1879) B. P. J. 60 ; 8 P 0: Risal Singh v. Bdwant Singh 40 A. 

(4) Naiha v. Jmnni 8 B.H C.K. (AC) 87 : 698 P. 0 ; Jharula v. Jalandhar 89 0. 8 87 ; 

Bari v. Minakshi 5 M. 6 Mohendra v. Shamsun ne&sa 19 C.W.N. 1280; 

(6) Bamasavtiv SabuKaiQ M.H.O.R, 186; Nafid Kumar v. Uadha 1 A. 282; Sachit v 
Siva V. Palanai 4 M. 401 (403); Subhanna v. Budhna 8 A. 429 ; Bnnuman v. Bhaganti 19 
ymkatakrishnan 11 M, 408 ; Jotha v. Venka^ A. 367 (371) ; Madar Mohan v. Akharyar 20 
tappa 6 B. 14 ; Akoba v. Sakharam 9 B. 429 ; A. 241 ; Shelabai v. Javer 87 B. 172 ; Bhoga- 
Alukmon^e v. Banee Madhtib 4 0. 677, rain v. AddepalU 36 M. 880. 

(6) Katama Naohiar v. Raja of Shivganga 9 

G. H. C.— 114 
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following the award did not determine or affect his reversionary rights. The 
minor was not even a party to the proceedings which culminated in the 
compromise being reduced to a decree. There had not then been a fair 
trial of the minor’s rights in the previous suit and it did not operate as res 
j^idicata to his claim. 

2512. This was then a case in which there could have been no bona 
fide litigation and no s-^^ttlement or compromise. Such was also the case 
of the widow who sued to recover her husband’s estate. After partially 
examining some of her witnesses she declined to proc^^ed further with 
their examination and summoned the defendant and on his failure to at* 
tend, her suit was dismissed. The widow did not appeal against that order. 
On her d'^ath h'T diughter’s sons su^d the same defendant to recover the same 
property and he pleaded the previous suit as res judicata. 

The High Court held that in view of the circumstances disclosed by tlie 
facts of the previous disposal, it was obvious that the facts of the previous case 
should be closely examined to see whether there had been a fair trial. Appa* 
rently there was not, because the widow, did not fairly prosecute her case and did 
not appeal against its closure. She was bound to protect not only her own in- 
terest but also the interests of the person who was to take after her death. (2) 

2513. Compromise Decree. — Since the decree is to be made on a fair 
trial of the matter in suit, a question arises and has bc:'en considered in several 
cases wheth<^r a compromise decree binds the reversion. It was at one time 
held that it did not (3) since a compromise was a contract and a decree on a com- 
promise was indistinguisliable from an alienation inter vivos which did not 
bind the reversion. How could it then become (^it was said) more binding by 
the m'=‘re fact that it was ^TObodied in a decree. But a compromise decree may 
still be a fair decree more favourable to the reversion than what a decree 
might have been if passed on contest. It cinnot therefore be asserted as a 
general rule that no compromise binds the revision. The more correct rule 
would appear to be that though the reversioner as such cannot ipso facto 
reject a decree passed on compromise, the question whether he is or is not 
bound by such a decree depends upon whether it answers the general 
test. Moreover a compromise may amount to a family settlement and the re- 
versioner will then be bound by it. It is immaterial whether it is called a com- 
promise, for even a compromise is valid if it is a fair settlement of rival claims','' 
It has been so held by the Privy Council (^) in which the reversioner had con- 
tended on the strength of the earlier cases that a compromise was indistinguish- 
abh from an alienation, but the Privy Council overruled this contention 
holding the compromise had been made under the advice of the District officer 
and that as a settlement of the family dispute it bound the reversioners. 


(T) Amrii Narayanan v. Gaya Singh, 45 

0. lao p. c. . , 

( 25 ) BranomoyB v. Kfinto, 2 0. 222 (224 
225). 

(3) Sunt Kumar v. Deo Saran^ 8 A 866 ; 
Oobind v. Khumilnl, 29 A. 48 : Mahnndli v. 
Baldeo, 80 A 76; Indro Kuar v. Abdool, 14 W. 
B, HQfIfnrii v. Roop Narain, 6 C. L. B., 6; 
(8X); Sheo Narain v. 10 0. L, B ? 


Badha Krishna y Nanrnim, C. L. J, 490 
(626); Bajakshmi v. KutyayaH. 88 C. 638 
(678); Jerom v. Veeraven, 6 Bom. L. B. 886 
Rama v. Dan', 20 Bom L. B. 947: 48 I. 0 
126. 

(4) Khumi V. Grbind, 88 A. 866 (867) P. 
C ; Hiram Bibi v Sohan BiH^ 18 C. W. K. 
929; 24 1. 0 . 809, Bardie v. Bhagtoan ^ngh 60 
1.0.(4)812, P,C. ^ 
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2514. These cases have overruled the contrary held by the Indian Courts and 
settled the rule that a decree passed on a fair compromise will equally bind the 
reversioners if it is a fair settlement. (*) It is not an alienation or subject to 
its restrictions. (2) 


2515. A compromise out of court stands on the same footing and its valid- 
ity is subject to the same test, viz.^ ii is valid and would 
^ reversioners if it is a compromise made for the 

benefit of the estate and not for the personal advantage of 
the heiress. Moreover the reversioner who has taken part in such compromise 
and benefited himself thereby would be estopped from dispensing its validity. 
So where the last owner’s sister's son A disputed the right of the widow B to in- 
herit her husband’s estate but compromised his claim by which the property was 
immediately divided amongst the widow and other members. A took share under 
the compromise but he was thereby recognized as the adopted son of another de- 
ceased uncle whose widow had taken a share and which she some 6 years later 
surrendered to him. On the death of B four years later A and his brother claim- 
ed the entire 'properly as reversioners, but the Privy Council threw out A’s 
claim holding that A having entered into and taken the benefit of the compro- 
mise was precluded from claiming as reversioner. 

2816. Decree against her personally. — Again since the heiress alone 
represents the estate it has been held that in order to operate as res judicata 
the decree should have been passed personally against her as representing the 
estate and not against any of the representatives. So where the widow execut- 
ed a mortgage on foot of which the mortgagee sued and obtained a decree against 
lier. She preferred an appeal but while her appeal was pending she died and the 
appeal was continued not by the reversioners but by the widow’s personal 
representatives. It was dismissed and the mortgagee obtained possession. The 
reversioner sued him for possession challenging his mortgage as fraudulent and 
without legal necessity. His suit having failed, he sued him again for redemp- 
tion on the ground that he was not bound by any proceedings continued since 
the d'^ath of the widow and this contention was upheld by the Pligh Court who 
held that since the decree of the Trial Judge merged in that of the court of ap- 
peal and since that court had passed a decree against the widow’s personal 
representatives who could not represent the estate, there was no decree which 
Hound the reversioner, and since there was a valid mortgage as held in the 
previous suit against the reversioner, the latter was entitled to redeem it. 


2817. But though the limited owner’s right to compromise a claim is now be- 
yond controversy, it must be a compromise, and not merely 
an alienation in the guise of a compromise. Every compro- 
mise pre-supposes a bona fide claim and if there was no 
clSaim there could be no compromise. This is no exception to the rule that a 


(1) Beharilal v. Baud Busin, 86 A: 240 ; 
Kambinayani v. Kamhimyani, 88 M 473, 

(2) Our Nanaka v Jai Narain, 34 A 886 ; 
Bitan v 8ohm, 18 O.W.N S29 P.C.: follow- 
ing Khunnilal v. Qobindf 68, A. 866 P. G. 
overruling oontra 8ohan v. Bwan, 1, 1. 0. (A) 
180 overruled 0. A. Bit an v. Bohm, 18 0. 
W. N 929 P. 0 ; Kambmayani v. Kambina- 
yandt 88 M. 478 : Bsharilal v. Baud Busain, 
86 A. 240 ; Kmmi v. GoHnd, 88 A. 856 P 
0.; Birm v. Sohan, m C. W. N. 929. 


P G. Mohendra v. Shamsunnesa, 20 G. L. 
167 (lt>3); Upendra v. Bindeseri, 20 G. W* N. 
210 ; Bam 8umran v. Shyam Kumari, 47 1. 0 
(Pat.) 697. 

(?) Krnh Lai v. Brij Lai 40 A. 487. 
P.O 

(4) Kkailashs v Girija, 89 0. 926 (980) 
Jathu Naih v< Venkatapot 6 B. 14; explained 
in Devji v. Samhhti, 24 B. 136 (144, 142.) 

(6) Anupnarain v. Mahahir, 3 Pat. L. J. 
83 ; 42 I. 0. 96. 
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compromise is binding if it is fair and made with due regard to the interests of 
the reversioners. 


2518. When execution sale binds the reversion.— If the decree binds the 

Exp. (1) estate so does the sale held in execution of such a decree. But 

decrees are often passed without specifying the interest affec- 
ted in which case the question whether on the sale of the right, title and inter- 
est, of the widow in execution of a decree, the whole interest or inheritance in the 
family estate does, or does not pass depends on tlie nature of tlie suit in which 
the execution of tlie decree takes place. If the suit is on a personal claim against 
the widow, then merely the widoiv's limited estate is sold. If on the other hand 
the suit is against the widow in respect of the family estate^ or upon a cause 
not merely personal against her, then the whole of the inheritance passes by tlie 
execution sale. In order to ascertain the (luantum of interest affected by the 
decree it is permissible to examine the judgment upon which the decree is passed 
W. So where the plaintiff sued for and obtained a decree for her maintenance 
against the widow in execution of.wliicli she attached whatever right and inter- 
est the judgment debtor had in the estates, the Court held it to be a personal 
decree and as such one wliich in execution sale couv^eyed only the life-interest of 
the widow. * The real question is what was liable to be sold under the decree, 
and wluit in fact was sold. The purchaser may have made a mistake. He may 
have thouglu that the Court was selling something wliicli tliey did not sell, but 
he was informed distinctly by the notification that the Court was selling the 
interest of the defendant in the estate, and tliat besides that interest no other 
interest was being sold... It appears therefore to their Lordships that what 
was intended to be sold was the widow’s interest only and not the absolute 
estate.” But the mere fact that the proclamation advertised for sale the 
right, title and interest of the heiress is not conclusive since it is still a ques- 
tion for enquiry, what tint interest is and in many cases although the right, title 
and interest of tl^e widow had been sold the whole interest in the estate was 
held to have passed and the reversionary heir to be bound by it. 

2519. The question in sucli cases depends as already stated upon the nature 
of the suit. As Sir Lawrence C. J said, “ Now the cases make it clear that the 
courts in determining the effect of an execution sale look to the substance of 
the whole matter and have declined to hold themselves fettered by any incorrecJt 
description, or by any informality in procedure whicli can have no practical 
influence on the result. And so it has constantly happened that where justice 
and equity require such a determination it has been held that a greater or 
other interest in the property has passed than would be warranted by a strict 
adherence to the words of the sale notification or certificate in execution 
proceedings. Similarly, the whole estate of a deceased debtor has been held 
to be bound by proceedings in execution of a money decree though the actual 
heirs were not in so many words bound by the decree ; but were substantially 
represented in the suit. And one can well understand how the courts, and 
more particularly the Privy Council, have declined to apply the more rigid test 
of English practice to proceedings in this country.” 


(1) JuguL K%shore V. Jokndroj 10 C. P C. 

(2) V. Brij Bhookun, 1 0. liW (10!» (3) J ugul Kishore v. JMeudro, 10 0. 98$ 

140) P. G. explained in Jugul Kibhore v. (992) P. C. 

Jotendro, 10 C. 986 (992) P. C. (4) Deoji v. Bhamhhu, 24 B. 136 (189), 
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vSo wliere l]ie decree was passed against the widow, in respect of rent of 
the estate due for a period when her husband was alive, tlie court held the sale 
to convey the a()solute estate and not merely tlie interest of the widow against 
whom the decree was passed. 

2520. In some cases the widow was held even to have sufficiently represented 
lier minor sons living, wlio were held bound by the decree passed against iier, 
unless they could show that the decree was not binding on the estate in their 
hands by reason of the debt not being one for which the estate was liable. 

The matters for consideration in such cases are : — 

(1) What property could have been brought to sale in a properly constituted 

suit ; 

(2) What property was it actually intended to sell and buy ; and 

f3j Has there been such an error in the constitution of the suit or the con- 
duct of the proceedings that effect cannot properly l)e given to the intention or, 
to state conversely, lias there been a substantial representation of those interes- 
ted in the property intended to be sold and bought ? 

2521. Personal deoree. — The explanation 2 merely states the rule of 

£ 2 construction, viz that tlie nature of tiie decree must be 

determined by the nature of the cause of action. If it was 
personal to the widow, so is the decree. If it affected the entire estate, so 
do !S the decree. If the evuse of action was personal the fact that the decree 
was passed both against the heiress and her reversioners would not make the 
entire estate liable, hh 


275* The reversioner is entitled to sue for possession of 
Limitation for immoveable property to which he becomes 
poBsession. entitled on the death of a female owner at any 

time witliin 12 years from her death as provided in Art. 141 of 
the Limitation Act ; or in case of its forfeiture, within the same 
period calculated from when the forfeiture is incurred as provid- 
(id in Art 143 of the Limitation Act. 

(2) Where, however, the property to be recovered is move- 
able he must sue within six years from the same event under 
Art. 120 of the Limitation Act. 

(3) Provided that where the heiress had at any time set 
up an adverse title against the reversioner his claim will be 
barred by her adverse possession for 12 years. 

Synopsis. 

flj Lmiiatiou for suit for poiysession (2) Ij imitation for suit for recovery 
by reversioner (2*^23). of moveables (2o2i) 


(1) A^hut V Alanjif naih, ‘21 13, 539. (3) Nobin Chandra v. Bemchawixa, 19 C. 

(2) Devjiy' Samhhu. 24 B. 136 (U(i) W. N. 265. 
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2622. Analogous Law.— The starting point of limitation for recovery of 
the estate is, since the Limitation Act of 1871, the death of the heiress prior to 
which possession adverse to the heiress was held to constitute possession equally 
adverse to the reversioner. And if adverse possession commenced against the 
former it was held to continue to run as such against the latter, il) In other 
words under the Limitation Act XIV of 1858 the starting point of adverse 
possession was its commencement against the heiress and its starting point 
under the later Acts has been her death, 


It is settled by the Privy Council that as regards moveables the rever- 
sioner s suit for possession is subject to Art. 120. 

This is the normal case where the widow does not set up any adverse title 
on her own account. Where, however, she does so, limitation commences to nin 
as from the date of her assertion of such title and the reversioner would then 
be barred unless he sues for possession within 12 years from that date as 
provided in Art. 144 of the Limitation Act. 

2823. Reversioners suit for possession.— The reversioner’s suit for 

possession is subject to Art. 141 of the Limitation Act 
Cl. (1). whether the reversioner be a male or female and what- 

ever may be the number of intervening female estates. W 
The starting point for limitat ion being unalterably fixed from thedate of the heiress 
d^ath her alienations whether purporting to be for life or absolute are immaterial. 

So it is said, is the fact of her adoption and the poss'?ssion of the adopted son. 
Where liowever the heiress has forfeited her estate by reason of hcT remarriage 
the period of limitation is the same though it commences to ^ run as from the 
date of her remarriage when the forfeiture is incurred as provided in Art. 143. 

2824. Suit’for moveables. — The only article applicable for recovery of 

moveables is Art* 120 which allows 6 years from the d^ath 
Cl. (2). of the heiress. Such a suit is not a suit for a distributive 

share of property to w^hich Art. 123 could apply nor a 
suit for specific moveable property wrongfully taken whicli is subject to Art. 
49. 


(1) Amir tolall y. Raj ooneekant 23 W. R. 

214 P. C. . ^ 

(2) Rufwhordas v. Pcrvatibhai 21 B. 040 
affirmed 0. A. 23 B 726 P. C, Bijoy dopaX 
Krishna 34 C. 329 P C; Persut v. Palut Roy 3 

O. 442; Srimtn v. Prosunno Kumar 9 0. 984; 
Barihar v Dasarathi 38 C. 267 ; Meernw v. 
Girjninufitdan, 12 C W.N. 867 ; Muhta v. Dad 
18 B. 216 ; Bakhmabai v. Keshav, 81 B 1 ; 
Bam Kali v, Kedarnath, 14 A 16G, Hanuman 
y.Bhagaulil^ k 857 Amrii v. Biwde.sri 23 

A. 448 (disaenting itom Tikaram y ^ Shama 
Char an 20 A. 42); Srceramula v. Krishnamma 
26 M. 148. 

(3) Mahomed Bissoi AH v. Basin Bcmu, 
21 0 167 P. C.; Bunchordas v. Parvatibai, 23 

B. 725 P. C. afflrmiiiR 0. A. 2, B. 646 

(4) tiham Koor v. Dab Koer^ 29 0. 664 P. C; 
Lachhan Kumar v Amnt Singh, 22 C. 446 

P. 0. ; Mahabir v. Adhikari, 28 0. 942 ; Am- 
rit V. Bindesri, 28 A. 448 ; Jhcmman v, 


Tiloki, 26 A. 436 , Gajadhar v. Parbath^^ 
A. 812. 

(6) Bam Dei v. Abu, 27 A. 494. 

(0) Jhamnian v Tiloki, 26 A. 486 ; Samba- 
sit a V. Bagava, 13 M. 612. 

(7) Bam Shewak v. Sheo Gobind, 8 W. B, 
519 ; Banuman v Bhaganti, ’9 A. 867. 

(8) Bhagwat v. Murarilal, 16 0. W. N. 624; 
7 I, C. 427 ; contra Bamkrishna v. Tripura- 
bai, 88 B. 88 In Steer amulu v. Kristarrma, 
26 M. 143 both arts. 141 and 144 held applh 
cable. 

(9) Nathu V. Nai Bobu, 11 N. L. B. 86 ; 
291. 0. 612; Doraiswamyln re/ 12 M. 
L. T. 168 ; 15 I. 0 602. Case different where 
remarriage entails no forfeiture. Abdul Aeie 
V. Nirma^ 86 A 466. 

(10) Mahomed Baisai AH v Basin Banu, 21 
0. 167 (168) P. C. ; Banchor Das v. Parvati* 
bai, 28 B. 726 P. C. 
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CHAPTER XXVI. 


Stridhan. 


2525. Topical Introduotlon. —The rights of women in Europe have 
developed as time progressed, but the rights of women liere have become simi- 
lary curtailed. This tendency is noticed by Sir Henry Maine who wrote ; 
“ The settled property of a married woman, incapable of alienation by her 
husband, is well known to the Hindus under the name of Stridhan. It is 
certainly a remxrkable fact that the institution seems to have been developed 
among the Hindus at a period relatively much earlier than among the Romans 
but instead of being matured and improved as it was in the Western Society, 
there is reason to think that in the East, under various influences which may 
partly be traced, it has gradually been reduced to dimensions and importance 

far inferior to those which at one time bdonged to it Among the Aryan 

communities as a whole, we find the earliest traces of the separate property of 
a woman in the widely diffused ancient institution known as the bride-price. 
Part of this price which was paid by the bridegroom either at the wedding 
or the day after it, went to the bride’s father as compensation for tlie pitriar- 
chal or family authority which was transferred to the husband but another 
part went to the l)ride herself, and was very generally enjoyed by her sepa- 
rately and kept apart from her husband's property. It further appears that 
under a certain number of Aryan customs the proprietary rights of other 
kinds which women slowly acquired were assimilated to their rights in their 
portion probably as being the only existing type of woman s property/’ 

2526. But with the impict of Western civilization there is again a tendency 
towards tlie (education and emancipation of women. In the Vedic age when marri- 
age was generally a love union between adults women possessed individual 
rights. The Vedic text quoted by Baudhyayan which later writers reiterated a? 
establishing women’s dependence was probably an interpolation and it is so con- 
sidered by West, J., in a considered judgment in the course of which lie said ; 

► In the dim twilight of the early Vedic period, it is possible to discern some indi- 
cations of a theory of perfect equality once subsisting between the parties to a 
marriage. The indications are by no means uniform, but the prevailing notion 
appears to have been that of a free choice of her husband by the damsel, who 
was. even dowered by the father. The married couple were conjoined to pass 
their lives in union and content. Yet by the time of the actual composition of 
the Vedas a text could be introduced which according to the interpretation of 
Baudhyayan (2) and Apastamb^®! declared that “ women are not entitled to use 
the sacred texts or to inherit." Thus the traces of generous respact were partly 
lost in the overgrowth of another stage in the national existence, and by the 
time when the Code of Manu was drawn up, the sex had fallen to a distinctly 
lower position. A woman is never to seek indepedence, no religious rite is 
allowed to her apart from her husband; she must revere him as a god.i^) To the 


(I) Mftiae, Qsrly lastitations, 321>824!, 
\%) Baudhfiyan ll ll 27 ; 14 S.B.B, 231. 


(d) Apastamb It<yi-14. 
(4) ManttV 148, 154, 165. 
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same set of doctrines must be assigned such texts (') which taken without th(? 
gloss of Kalluk Bhal ‘‘exclude wives and daughters from the line of inheritance.’ 

It is thus possible to trace throughout the principal sources of Hindu Law 
two entirely different, if not inconsistent lines of thought on the subject of the 
position and legal capacities of women. 

2827, In the more modern developments of that law, these opposite 
views have given rise to directly contriry theories on subject of womans 
property. The widovy’s right to take her husband’s estate or the share having 
been established, the questions became, under what circumstances did this 
occur ? and what was the nature of her right ? The text of Manu which 
defines or enumerates tlie six- fold property of a woman is immediately 
followed by one W whicli apparently recognizes two kinds of such property 
not included in the preceding enumeration. The lawyers of the Bengal school, 
though not without a great many variances of opinion, Iiave resolved that the 
enumeration of the six kinds is intended by Manu to be exhaustive- -Thus the 
doctrine of a general incapacity, qualified by a si)ecial capacity for property 
of particular kinds, and generally of no great value forms the ground-work of 
the whole of the Bengal Law of woman’s property. It is necessary on this 
theory to exclude property acquired by inheritance from the class of Stridhan, 
though women are allowed to enjoy such property for their lives. W 

2828. This is also the theory of the Mitakshara which, however, includes 
all propertv inherited by a woman in her stridhan. In the same chapter (^) it 
had been previously arrived, througli an elaborate course of argument, at the 
conclusion that a widow takes the wliole estate of her deceased husband separat- 
ed in interest from his brethren. It makes no distinction between inheritance of 
a woman from her husband and her inheritance from any othe'r person. The 
right which it thus confers on her is balanced by a corresponding riglit which 
it allows to the husband and his sapindas. Thus inheritance from a me^mber of 
her own family> which on a woman’s death, would according to the Bengal 
school, revert to the next heirs of him from whom she inherited and 
which according to vhe Mayukh would go to her heirs as though she had been 
a male, is assigned by Yijyaneshwar u) her cUughters, her sons, and after them 
to her husbind and his sipindas. The two rules spring from the same source, 
a higher conception of a woman’s capacity for property, and of her complete 
identification by marriage with her husband’s family, than the Bengal law- 
yers would entertain ; while the limiting of the widow’s rights as an heir 
to the case of her husband’s having been separated in interest from his bre- * 
thren harmonises more with the Hindu theory of the united family tlian the 
opposite doctrine of her taking his share equally, whether the family have 
divided or not. 

2829. But whatever may have been the genesis of Baudhayan’s text and 
the curtailment of women’s rights the fact remains that women had no rights in 
he mediaeval epoch, being classed with slaves and cattle and it is only in a 
comparatively later age that their rights became once more recognized and the 
Smritikars- began to concede them limited rights. There appears to have 
been some conflict of thought between their rights and their duties. For while 


(1) Mfttni. IX.185, 187. (4) M«^nu,lX*195 

(2) Viiarangam v, Lnkshuman, 8 B.H C. (6) Vijia^angam v, Lakshuman, 8 B.H 

R. (0.0.) 214 (258). C.R (O 0) 244 (269) 

(8) Manu, IX-194. (8) 111.89, 
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on the one hand tlie woman was assigned an exalted rank by the side of her 
husband as her better half she was still treated as incompetent to hold and 
wield property of lier own. Apart from their domestic duties their only occupa- 
tion appears to have been spinning and weaving ; and Manu knew of no 
occasion to speak of women s separate property except in the six-fold gifts 
which he treated as her sole Stridhan, 

2530. This was the stereotyped expression of her rights which later Smriti- 
kars reveal with no refreshing comments of their own. Even Yajnavalkya who 
did much to develop the law of inheritance left women in tliat strait. His expo- 
sitor Vijyaneshwar took a bold stand and taking advantage of one loop-hole in 
his author s description of women s property classed all her estate as Stridhan, 
Bui it was an isolated passage and later writers demurred to so astounding 
an innovation. Jimut Valian who drove a chariot througli liis conception of a 
joint family and modernized the law of property so far as regards man, struggled 
against the Mitaksliara conception of Stridhan of which he laid bare the 
Imllowness. 

2531. The law of stridhan is the most difficult as it is tlie least settled 
branch (jf Hindu Law. In its forefront stands its etymological definition 
by Vijyaneshwar and its repudiation by the Privy Council. Tlie term 
stridhan literally means ‘‘woman’s property” and Vijyaneshwar defined it as 
sucli. But as has been seen, woman’s property is a generic term and em- 
braces property which a woman may acquire by inheritance or partition or it 
may come to her by gift from her parents, husband or liis or her other relations. 
Yajnavalkya employed the term stridhan to denote the quality of the right in 
property wliicli she obtained mostly by gift over which she had absolute power 
of disposal. In describing such property he mentioned that which was obtained 
by gift from her husband at cetera (adi). Vijyaneshwar seized hold of this word 
and explained et cetera to include all her other estate howsoever acquired with 
the result tliat if his explanation were accepted all that woman acquires by 
inheritance and partition would fall into the same category as her bridal gifts 
with the result that they will all lie at her alisolute disposal and on her death 
pass to her own heirs. Now as Vi jyanesh war’s scheme of woman’s rights was 
limited and followed the earlier conception of her dependance and cautious 
concession of enjoyment, the Privy Council would not allow the enlargement of 
hgr rights as the result of a single text and one wholly out of keeping with the 
general tenor and purpose of his general scheme. In the very first case wliich 

♦ they had to try they repelled the logical deduction pressed upon them. U) 

2532. In later cases they reiterated and strengthened their earlier 
standpoint witli the result that Vi jyanesh war’s definition of stridhan stands re- 
pudiated and the term stridhan must now be limited to comprise only such 
property as the woman acquires otherwise than by inheritance and partition and 
over which she possesses plenary powers of disposil. Leaving out of account 
then all other property stridhan has but a limited significance. It is a legal 
concept-— a term of art and bears only the meaning assigned to it in S. 278 
where all ih^ sources of her acquisition of such property are set out. 

2863. This stridhan the owner may dispose of by a gift inter vivos or by 
will. But it does not mean that the donee or the devisee as the case may be, 

(1) Thdkar Deybee v. Bulukram U M. I. Sheo Pertah \\ Allahabad Badk lb 476 Po 

A. 189 (l7^) Mangal v. Mahadeo 04 A. 234 P.O. over- 

(2) Bhugwandeon v. Myna Bee 11 M.I.A riding 0, A. Deli Mangal v. Mahadeo PS* A 
487 ; Choday Lmll v. Ohunno hall 4 G. 744 P. 263 also Chhiddy v. Naubai 24 A. 67 (74). 
0; 8hec Shnkar v. Debi 8ahai 26 A. 468 P. C; 76). 

G» C.— — il5 



1082 THE HINDU CODE. [S. 276 

will acquire all the rights which she had herself possessed in the property since 
the incapacity of the sex remains and if the donee or the devisee be a woman 
she will acquire no more than a limited estate, wliatever may have been the 
intention of the grintor. Here again Hindu Law modifies the first rule of con-^ 
veyancing which holds the transferee to take all that liis grxntor can give. 
The sam ^ rule obt lins in c is^ of inheritincc. Take an exampk\ A Hindu 
widow acquires one village (A) by inheritance and another (B) by advers'^ pos- 
session. If she sells or mortgages both, the vendee whether a mile or a female, a 
relation or a stringer, acquires an a[)solute estate both in A and B because the 
transaction is subject to cliapt' rs IV and V of the Transfer of Property Aci 
which overrules any rule of Hindu Law to the contrary. 

2534. But if instead of mortgaging or selling the two villages suppose slie 
makes a gift of them, then, since the Hindu Law of gifts remains unaffected by 
the Transfer of Property x\cti the interest which her donee takes in the two 
villages depends upon her personal liw. Now since tliis law only recognizes a 
limited estate as possible to a woman the sex of the donee will determine 
the quantum of interest which lier deed of gift will convey to the donee, 
if the latter is a male, he will lake an absolute estate. If she is a Hindu female 
she will take but a limit^'d estate for that is all tl)at Hindu Law permits a 
woman. If a donee were a non-IIindu woman her estate would not be Lramel- 
led by the limitations of liindu Law.smceHindu Law does not prohil)it absolute 
own'=*rship in a woman buc wliat it does prohibit is tliat an absolute owner if a 
female cannot directly convey her absolute estate to another Hindu female by 
gift or d'^vis"^. But in such a cis'* s’^e may evid^ the law by transferring her 
absolute ownership to a male and then the latter may transfer it as absoutely to 
the female who was to have been primarily the objecc of the owner’s bounty. In 
other words she may do indirectl}’’ what she cannot do directly. 

2535. This is again an anomaly but when law’ creates artificial barriers, 
anomalies do creep in and they abound in the law relating to succes- 
sion, wliich follows no uniform general rule but depends upon at least five 
disturbing faccors : fl) The kind of scrid'ian; {^) the fact whether the owner was 
a maiden or married and if married, (5) wdiether s!ie had children, (4) or was 
cliildless ; (5j even the mode of her marriage ;and ^6/ lastly, the school to which 
she is subject. Even in the case of the heirs wlien tliey are dauglitcrs preference 
is given to unmarried and indigent daughters over daughters wdio are married 
and well off ; while the Bengal law discriminates between daughters who have 
a son or are likely to beget a son and those who are widowed and sonless. 

2536. It might be supposed that in the face of these numerous distinctions 
it would not be possible to generalize upon the law of succession to stridhan. 
And the text writers do not attempt it. But if the subject is analysed it will be 
seen that there is a possibility of reducing these rules to a system. 

In the first place though stridhan is acquired in a variety of ways, an ex- 
amination of the subj-^'ct will show that all its sources are reducible to two main 
heads. Stridhan which the older Smritikars describe in detail and which is all they 
provide for has come to be understood as the technical or proper stridhan. It 
forms an inconsiderable part of woman’s absolute estate. It» however? follows the 
special rules of devolution upon which there is the greatest conflict. Other strid- 
han described in clauses 1-6 of S. 278 is subject to a more general rule becase it 
has of only latterly become recognized and its law of succession is not tramelled 
by any textual directions. It is then possible to formulate the genera^ rules subject 
to which this description of stridhan passes. Both as regards its enjoyment and 
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the law of its succession it is not a wide departure from the general law. It is, 
however, natural tliat the mother’s estate sJiould first go to her female issue. 
As remark'‘d^^ in a case : “Tlie law of succession therefore generally follows the 
female line. ” 


Sridhan defined 


27®. (1) Stridhan means woman’s proper* 
ty over which she possesses the power of full 
disposal and which on her death devolves upon her own heirs- 

(2) It includes property into which it is converted by sale 
exchange or otherwise. 


Illustrations 

(а) A possesses two properties B and C as her stridhan. She ncakes a gift of B to D and 
devises C to E. Both the gift and the deviae are valid as the properties being A's stridhan, 
she possessed the absolute power of disposal over them. 

(б) A inherits the property B from her husband Bhe accumlatea its income which she 
bequeathes to C by will. I'he bequest is void as though A possessed the absolute power of 
disposal over B’s income it was not her stridhan. 8he could not therefore bequeath it. 

Synopsis. 

(1) Texts on stndhanam (2537). (2538). 

(2) What is sirldhanavi (2538). (4) Modern definition of stridhanam 

(3) Difference between commentators {2539). 

2537. Analogous Law. — The following texts bear on the subject of this 
section. — 


Manu:- What was giveu before the nuptial fire, what was given on i)he bridal procession, 
what was given in token of love and was reooivei from a brother, a mother, or a father, ate 
considered an the six fold separate property of a married woman. (1) 

Narad : — What was given before the nuptial dre, what was presented in the bridal pro- 
cession, her husband's donation and what hts been given by h.r brother, mother or father 
is termed the six-fold property of a woman (2) 


Vishnu What has been given to a woman by her father, mother, sons, or brothers, 
what she has received before the sacrificial fire, (at the marriage ceremony) what she 
received on superccssion, what has been given to her by her relatives, her fee (Sulk) (3) and 
a gift subsequent, are called a stridhan (woman’s property). (4) 


Katyayan Whatever is given at the time of their marriage before the nuptial fire 
which is the witness of nupiials is denominated by the sages Adhyagnik stridhan, (6) 

Apastanib ; — Oman ents are the exclusive property of the wife and so is wealth given 
telpher by kinsmen or friends, according to some legislators. (6)' 

Vyas - That which is given to bring the bride to the family of her husband is her per* 
*quisite which is given as a bribe or the like, that she may cheerfully go to the mansion of 
her lord (7) 

Devala : — Food and vesture, ornaments, perquisites, and wealth received by a woman, 
from a kinsman, are her own properly ; she may enioy it herself, and her husband has no 
right to it except in extreme di.^tress. If be gives it away on a false emsideration, or con- 
sume it, he must repay the value to the woman with interest, but be may use the property 
of his wife to relieve a distressed sou. (3) 


VaJnaYalkya : — What was given (to a woman) by the father, the mother, the bus 
band, or a brother, or received by her before the nuptial fire or presented to her on her hua 
band's marriage to another wife and the rest (Adya) is denominated Stridhan so that it 
is given by a kindred as well as her marriage-fee (Sulk) and anything bestowed at a 
marriage. (^1) 


(1) Mauu lX-1 4 

(2) Narad XIII-S ; 88 S. B, E. 190 

(8) Sulk was originally the bride-price paid 
to the wife’s father-Later on it became pay- 
able to the wife as her wedding present. See 
Gautam XVIIU5; 2 8.B.E. 808 


(4) Vishnu XXV1M8; 7 S.B.E. 69. 
(6) 3Dig. 667, 668 

(6) 8 Dig, 670. 

(7) 8 Dig 688. 

(8) 8 Dig. 577, 678. 

(9) Vaj. 11-144. 
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Mitakshara l^(CUing the last) That which was given by the father, by the mother, 
by the husband, or by a brother and that which was presented (to the bride) by the 
maternal uncles and the rest (as paternal utioles, maternal aunts etc,) at the time of the 
wedding before the nuptial fire and a gift on a second marriage or gratuity on account of 
superoession as will be subsequently explained (1) and also property which she may have 
acquired by inheritance purchase, partition* seizure or finding are denominated by Manu and 
the rest ntridhun, (2i 

Dayabhag : - That alone is her peculiar property which she has power to give, sell, or 
use, independently of her husband's control. (:l) 

Mayukh I'^Cites and comments on previous texts. (4) 

2838. What is Stridhan. — With the exception of the Mitakshara all 
texts use the term “Stridhan” to denote the property of a woman over whicJi 
she has absolute power of disposal. Yajnavalkya uses it in that sense, and 
illustrates his meaning by enumerating certain well known kinds of that pro- 
perty, adding the word “ Adya ” /. e. and the like, or et cetera as meaning that 
his enumeration is merely illustrative and not exliaustive. The author of 
Mitakshara takes advantage of this incomplete enumeration and explains the 
word “Adya” to mean all other property acquired by a woman whether by 
inheritance or partition. It might at first be supposed that Vijyaneshwar an 
ascetic and expositor of the conservative thought, was striving to enlarge 
the rights of woman by conferring upon women absolute power of disposal 
over property even acquired by them by inheritance or partition. But this 
does not appear to have been his object? though by enlarging the meaning of 
the term and giving it a wider significance he clearly intended tint all sucli 
property to descend to the woman's special heirs* This was in itself a serious 
innovation and was not submitted to by the other commentators and the 
courts who held that it did not descend in the special line prescri bed for 
Stridhan strictly so called (^) and that in this respect there was no distinction 
between a woman's property inherited from a male and that which she inherit- 
ed from a female, (®) and that on this point there is no distinction between the 
Mitaksliara and the Mayukh ^*7) or the Bengal laws. In other words property 
acquired by inheritance and partition by a woman is not her Stridhan and 
Vijyaneshwar is not to be followed when he defines Stridhan as including sucli 
property. 

2539. Ignoring then the wider definition of the term “Stridhan” contained 
in the Mitakshara as incorrect, there remains its original connotation and«sin 
that sense, the term has now come to be recognized and will be used throughout 
in this chapter. Stridhan is sometimes spoken of and defined as proi)erty of a» 

(1) Mit. 11-34. 46« (478) P.C; Sheo Pariah v. Allahabad 

(2) Mit. 11X1-2 Bank, 28 A 476 P.O. 

(8) Dayabhag lV-1-18 quoted in Brij In^ (7) Vijiaranqam v. Lakshutnan, 8 B. H. 0. 
dar V. Janki, 1 C L.K. 818 (825) P C. R. (00) 244 (260) ; Narmada v. BhagwanUrcAy 

(4) Ch. IV— X— 1-82 12 B. 606; Manual v, Vima, 17 B. 758; 

(6) Thakoor Beyhee v. Baluk Bam, 11 M. explained in Sheo Shankar Lai v. JOebi Shmi, 

I A. 180; Bhugwandeen v. Myna Baee 11 M. 25 A, 468 (174) P. C. reversing 0. A. Debi 

l.A. 487; Qhoiay hall v. Chmnoo Lall i 0. Sahai v. Sheo Shankar Lah 22 A. 358. 

714 P.C; Muitu v. Dorasinga, 8 290 P 0 (8) HuriBaiyal v. Oris A Chundeft 17 0. 911 

Chelikani v. Ohelikam, 25 M. 678 P C; Sheo (916). 

Shankar Lai v. Debi Sakai, 26 A. 468 (47$) (9) Debi Mangal v. Mahadeo, 84 A. 281 P. 

P.C reversing 0 A. Debi Sahai v. Sheo Shan- C. overruling 0 A. 82 A 258 and eonira in. 

har Lai 22 A. 868 Chhiddu v. Nanbat 21 A. 67; Sri Pal v. 

(6) Vviiarangam v.Lakehuman,S B H O.R Snrcabali lb 82. 

(00) 244 (272); Manilol v. Bewa, 17 B. 768 {lOf Jcmkiseity v. MiriyalaM M. 52l (624); 

(761); V%fa S^appa v, Budrappa, 19 M. 110 Sengamalathammal Valayud}^^ 8 M. B, 0. 
(118) ; Sheo Sankar Lai v. Debi Sahai 26 A. 312. 
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woman over which she possesses the unfettered power of disposal. But all iwo- 
perty over which she possesses such power is not necessarily her Stridlian. For 
example she possesses an absolute power of disposal over the income of her inherit- 
ed estate; but it is not her Strtdhan because on her death it devolves upon the 
heir of the last owner and not on her own Stridhan heir. Only such property 
over which she ^exercises uncontrolled dominion when alive and which on 
her ^de^ith'devolves on her own heirs is her stridhan.il) On the other hand a 
siller in Bombay inheriting to her brother takes his property as lier Stridhan, 
because she lias an absolute power of disposal over it during her life time and 
on her death it devolves upon her own heirs namely her own daughters. ('■*) 

What property Is STT- The following property constitu- 

Btridhan. tes ^ i.voman’s stridhan : — 

(1) Property inherited by female heirs born in the family 
an d subject to Mayukh. 

(2) Property acquired by grant, gift, or devise from a relation 
or a stranger which confers an absolute power of disposal. 

(3) Property given for the purpose, or in lieu of maintenance, 
not being property alloted on partition to a wife or widow. 

(4) Accretions to and purchases made out of such property. 

(5) Property acquired by adverse possession. 

(6) Property aquired by self exertion. 

(7) Wedding gift and more particularly the following; — 
(/) Yoluk including — 

(u) Adhyofjnik Stridlian — gifts made before the nup- 
tial fire, i.c. at the, actual marriage ceremony, and 

(/)) Adhyarahnik Stridhan — gifts received at the time 
of the marriage procession. 

(//) Sulk— or gratuity. 

(8) Adhivcdiiik — or the compensation given by the husband 
to his wife on his marrying another wife. 

(9) Anwadeyik — or gifts made after marriage by her relations 
or by her husband’s relations. 

Synopsis. 

(1) Whai property, is stridhanam (2549*2550). 

(2540-2541). (7) Acqusition by self-ej:ertioH (2551) 

(2) Bombay laic (2542)- (8) Yautak (2552-2554). 

(3) Grants and gifts (2543-2546). (9) Ayautaka (2553). 

(4) Property given for maintenance (lO) Sulha (2555). 

(2547). (11) Adhyavednik (2556-2557). 

(5) Accretions and purchases (2548). (12) Amvadhetk (2558). 

(6) Acquisition by adverse possession 


(1) Phuktir Singh v. Bamjit SUtgh lA. (il) hhaskar v. MnKtdelb 6 B. 'tH.- C. K. 
661. • (00)1. 
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2540. Analogous Law. — All the clauses of this section are drawn from tlie 
decided cases. Of the 9 clauses. Clauses 7-9 alone are referred to in the texts 


cited under the last section as constituting Stridhan, but as the Court remarked 
‘ we are not prep ired to liold tliat the rules of Hindu Law are so inelastic as to 
be capable of application only to eacli description of interests in theproperty as 
formed the subject-matter of transactions at the time when the rules were first 
formulated. Ind'^cd, if the rules of Hindu Law were so narrowly construed and 
applied it would be impossible to administer them because in any case, the 
courts would be called upon to hold a preliminary enquiry as to when a 
particular rule was first laid down and also as to what kinds of interest in 
property were recognized at that time” Moreover, the six-fold description of 
property was never intended to be exhaustive. 

2541. The rest are generally described or necessarily implied. The woman s 
stridhan was formerly the battle ground for interminable logamachies and being 
a topic on whicli according to Kamlakar the lawyers fight tooth and nail ’ 
and Jimuc Vahan himself was glad to close the subject with these words : 
‘‘Thus has been explained the most difficult subject of succession to a childless 
woman’s stridhan.” W 


2542. Bombay females It is now settled that females outside Bombay, 
to whatever school subject> do not acquire an absolute 
estate in property inherited by them whether from a male 
or a female, or obtained on pirtition. i j2324) But as has been S'^en before, in 
Bombay female relations born in the family take an absolute estate and 
the property so inherited devolves upon their own heirs. It is, tlierefore, their 
Stridhan. (§2340) 


2543. Grant and gift. — It is now settled that a grant or gift to tlie wife 
made by the husband or any of his or her relations 
conferring upon her an absolute power of disposal is her 
stridhan. This is in accordance with the recognised texts: — 


(1) Cl. (1) May. IV- X- 26 ; Vijiarongavi v 
Lakshtiman 8 B. H. C R. (OC) 
(261) : Hhngirathi Bai v. 
Kanhujirav, II B. 286 (30:J, 810), 
(landhi v, Jadab 24 13, 15U t 
Gulappa V. Tayawa 81 B, 463; 

Cl. (2) Mtvnu IX 200; hiotga v Te'^oo 
5 W.R. (M.A) 63; Court oj Wards 
V. MohesHur 16 W. R, 76; Judoo- 
nath V. Bassunt 19 W. R. 264 ; 
Salmmct v. Laclmm 21 M. 100; 
Subramaniam v. Arunachelorn, 
28 M I. 

Cl. (3) Doorga v. Tejoo, 5 W. R. (M A. 
68) Nellai Kumaru v. Marakaih- 
ammal 1 M 166; Subramania v. 
Arunaehalam 28 M 1, 

Cl. (4) Appa Rao v. Gopala 31 M. 821 
Cl. (8) Kanhai Bam v. Amri, 82 A. 189; 
Mohini Qhmder v. Kashi Kant, 
2 OW.N. 161 MaghU v. LadU 
13 I. C 644 ; Prattipaii (In re) 
t 11 M L.T. 261; 16 I.C. 408. 

Cl. (6) Katvayan cited in Dayabhag IV- 


110 explained in Salemmo> v. 
Lutchniana, 21 M 100 (102). 

Cl. (7) (i) Dayablutg 1-IM3, 14; Mayukh 
Vl-X-17, Sm Ch IX-III 1816. 
Cl. (a) Manu 1X.194 ; Narad 
(Jolly) 96 ; Mit lI.Xl-2; Ghura.- 
mun \Xropi 13 C.W. N 994 (996) 
lb ; Cl. (1) (6) Manu 1X.194; 
Bistoo Pfrshid vMadha, 16 W.R, 
116 (ii) Mit. lUXl. 6 
Cl. (8) Mit II XI 2. 

Cl. (9) Manu IX 194; Mit II XI 67 
Basanto v. Kamikahya 33 0. 25 
P.C Bam Oopal v. Narain, 88 
C 316; Gopal v Bam Chandra 28 
C.311; Sitabai v. Wasant Bao 8 
Bom. L. B. 201. 

(2) Bam Gopal v, Narain 83 C. 816 (319). 
(8) Bannerji*B Marriage and Stridhan (4ih 
Ed) 290. 

(4) Tb. Dayabhag XV-IU>42 (Colebrookes’a 
translation omits the v9ord» quoted in the 
text). 
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Narad What has been given by an affectionate husband to his wife, she may oonsum 
as she pleases when he is dead, oc may give away excepting immoveable property. 

Yyas What has been given to a woman by her husband she may consume as she 
pleases. (1) 

Her power over moveables being thus admitted, the question arises 
v/hetlier the texts control her power of disposil over immoveables. It has 
been held that lier power in this respect is subject only to the. general law 
that whatever is absolutely given to the wife by the husband, wliether 
moveable or immoveable, is equally at her disposal by gift or devise at her dis- 
cretion and tliat the same rule applies to property acquired by her by gran ts 
and gifts from any other relation, such as her fat her ^^=5) mother son[^) brother(6) 
liusband’s fathers sisters son C?) or a complete stranger. (®) su ch as the 
Government 

2544. Property granted or gifted to a woman by her liusband or his or her 
own relations is called SjLtidayik over which she possesses unfettered power 
of disposil by gift or devise even during coverture as will be presently seen. (1^). 

2545. It has been seen' before, that any property acquired by deed or devise, 
that is to say otlierwise than by inheritance or partition, (i‘^)may be stridhan if it 
istak'm al^soUUely. ^^3) Such was lield to be the case of an Oudli Taluqdar whose 
estat'^ had been confiscated in 1858 by the British Government by virtue of 
Lord Cannings proclimacion. The estate belonged to one Rai Charan Singh and 
at the tinv^ of iis confiscation it was in tlie possession of liis junior widow Kublas 
Kuar upon whom the Government finally conferred it by a Sanad wliich declar- 
ed that in the event of her dying iiitoscate, the estate should descend to the 
nearest male heir, according to the rule of primogeniture and that all her succes- 
sors should have full power to alienate the escate. On the question arising 
whetlier the (?stato became Kubhs’ stridhan descendible to lier own heirs, the 
Privy Council held tliat tlie Sana i was a fresh grant and had made Kublas an 
absolute owner of tlie estate. They added: ‘Tf the interest which Kublas, as the 
widow of lier di^ccased husband originally took in the property had remained 

(1) Cited in Sm. Ch. IX il and in Ven- (7) ,l1urry Mohun v. Shonoiun, 1 C 276. 

I'ota V Venlrtia IM. 231 (-h7); Bhujanga v. (8) Suleman v. Laictiman, 21 M lOO. 

Ramnyamma 7 M. .1h7 ('>) Salemma v.' Laichman M. 100; 

1(2) Luchmun Kallichurn, 19 W. R 292 Snbhnraya v. MuJal%2'd M. 47; Gosaien v. 

P. C. followed in Venl-ata v. Veukato, 2 Kiilhenmwm, b B. S. R 90; Doorga v. Tejoo, 

• M. 303 (335) P C. affirming 0. A 1 M, 281; 5 VV. R. (M. H) 53 Ctmira Narad 1 28; Daya> 

Thakoo v. Ganga Prasad, 10 A. 197 P G. bhag IV 1 20; Virmitrodai V-1 4 (Setlur) 442; 

Kesserbai v Hwnsm/, 3J B. 431 P. C rover Sra. Ch, IX I -16; Ramdulnl \. Jnymcney,2 
8ing O.A. JBinsruj v, Kasserbai, 0 Bom. L. U. Mor Dig. 66 which declare the wife’s im 
17 ; Paiwa V. Kesow’*oe, 4 Bom, L. R. 655, moveable property as subject to thecontrol 

Kurdaramv. Hmibhai, (1879) B. P. J. 8; of the husbaad as no longer tenable. 

Jeewim v. Sana, 1 N. W. P. H. C R, 66; (10) 8au Love given Love offer* 

Radha y. Biakeshar, 0 N. W. P. H C. R. ing offering through love. 

279 ; Bhujanga v. Ramayama, 7 M. 387; (11) Bhau y. Roghunath, 80 B 229 (240). 

Kaafm Chunder v Gonr Kbshors, 10 W. R. Thakoor Deyhce v. Bamk Ram, 11 M. 

X 39 1 A Bk'igwandeen y Myna Bai, Ib. iH*!; 

(8) Muihappudayan v. Ammani, 21 M. 59; Chotay Ball v. Chunoo LaU, 4 C. 7i4 P. C. ; 
Guru Prasad v. Na/ar Das 11 W. R 497 ; Sheo Shn.nkar v, Debi Sakai, 26 A. 468 P. C. ; 
Judaonathy Bmsuni 1.) W. R 264; Ameer Sal Sheo Ptrtab v. Bahadur. %b. 476 PC, 
Singh V. Sionh Singh, (1870) P. R. 56 ; Debi v Mahadao, 81 A 284 P. C. 

(4) Ohuramony. Oopi, 37 0. 1. (13) Kunj Behari v. Premchand, 6 0. 684 i 

(6) Doorga v. Teioo, 6 W. R. (Mis) 63, Bam Naram v. Peary Bhagat, 9 C. 880 ; Bho- 

(6) Gosaien v. Ktshamtunnee, 6 B, S. R. botarini v. Peary Lah U 0. 646 ; Amnaji v. 
90 ; Basanta v* Kanikshya 88 0. 28 P. C. Qhardrahai, 17 B. 503; MoUlLal v. Rati Led, 
Umma v. Puran, 6 A. 310 B- 17p 
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unaltered, she would have liad no power of alienation eitlier in her lifetime or 
by will. The estate would liave descended to tlie heirs of her liusband, and not to 
her heirs; but her interest as widow and that of the reversionary heirs were ab- 
soutely destroyed and put an end to by the confiscation under Lord Canning s 
proclamation, by which it was declared that ‘ the whole proprietary right in the 
soil is confiscated to the British Government, which will dispose of that right 
in such manner as to it may seem fitting.' In disposing of that right by the 
Sanad, the Government granted to Kublas and lier heirs male, according to the 
law of primogeniture the full proprietary right and title to the estate.” It 
was contended that upon acquisition Kublas become a trustee for those who 
would have been entitled to it if it had not been confiscated, to which their 
Lordships replied ; “ To liold that such a trust arose would reduce to a nullity 
the confiscation and disposal by the Government of the property confiscated. 
The power of alienation by sale, mortgage or gift, or bequest was wholly in* 
consistent with an intention on the part of Government to create a trust for 
the benefit of the reversionary heirs of her husband.” In another case the 
land in dispute formed part of the emoluments attached to the office of Mantem 
in a Government village. The husl*)and was the mantem but was dismissed for 
embezzlement and his wife appointed in his place. On her death the question 
arose whether her daughter or her husband was the preferential heir. In other 
words, was the property her stridhan or not. It was held that inasmuch as the 
land had been granted to her by Government it become her own earnings or 
was a gift from a stranger and and as such became her stridhan descendible to 
her own daughter in preference to the husband, 

2546. Where the husband during his lifetime always represented that cer- 
tain immoveable property belonged to his wife it was held that purchasers from 
her could not be equitaldy turned out of the property in favour of his heirs, since 
his heirs would l>e as much bound by the representations of the owner as the 
owner himself. (^1 

2847. Property ^iven for maintenanoe. — Property given for the purpose 
or in lieu of maintenance (^) not toeing property alloted on 
Cl. (3) partition to a wife or widow is stridhan. So Devala 

cited in the Dayabhag says, ‘‘Her sustenance, her ornam- 
ents, her perquisite, and her gains, are the separate property of a woman.” ^7) 
In this view arrears of maintenance due to a widow at her death do not reveft 
to the estate from which they were to be derived, on the ground that they were 
not separated from the corpus of that estate during her life. So property pur- 
chased by a widow out of her maintenance is her absolute property.(^) 

So where a sum of money was given to a widow without restriction in lieu 
of maintenance by her deceased husband s family it was held that it became her 
stridhan which she was competent to dispose of inter vivos or by will. (10) 
Maintei^ance is a personal right and all arrears due to a woman on account of 
maintenance constitute her stridhan, (^1) 


(1) Bri; Xniar 1 C.L.R, 818 (823) 

P.O. 

(2) Ib. p 828 

(8) Salemma v . Latchmana, 21 M. 100 (l05) 

(4) Luchmun v. Kallichurn, 19 W. R 292 
(296) P. 0. 

(5) Doorga Tpoo, 8 W.R. (M.A.) 63 ; 
NalMkihiaru 7. Markathammah l |66; 

V. Arunctohclotn, 28 M. 1. 

(6) Court of Wards v. Uoh$8$ur, 16 W,R. 


76; D^i V. Mahadeo, 84 A 284 P.O. 

(7) Dayabhag IV. 146 

(8) Court of Wards v. Mohessur, 16 W.R 
76 

(9) PelUsari v Sendamaraif 8 M.L (T. 284; 
8 I 0. 886 

(10) Ohandfamth v. Eamjai 6 B L.B 808; 
Doorga fojoo, 6 W.R. Neehi kumaru 
V M(wahcthammali IM. 166. 

(11) Court of Ward4 v Mohessur, 16 W,E.76. 
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Property which comes from a father to a diughter before her marriage 
under a testamentary devise is lier stridhan according to the text of Katyayan. 
“That which has i)een given to her by her kindred goes on failure of kindred 
to her husband/’ 

2548. Accretions made to Stridhan themselves become Stridhan. One 
Cl. (4) Accretions end Autar Singh had purchased a Darpatni mahal in the name 
Purchases. of his wife, whom he declared to be its owner. In several 

suits relating to the estate he made similar averments. 
The wife sold the estate to another whom Autar’s adopted son sued to eject. 
Autar’s widow pleaded a gift of the estate to her by her husband which was 
not proved. It was falsely recited in her sale-deed that the consideration of 
Rs. 3,'i^.OO was lier stridhan but it was found that she was poor and had no money 
of her own. The purchaser had no notice of it whereupon the Privy Council 
held the plaintiff bound by liis father’s disclaimer and misrepresentation. They 
said It appears to their Lordships that there was a misrepresentation on the 
part of the father in allowing the property to be taken by the wife under a deed 
of sale representing that the purchase money was her stridhan and in all his acts 
both ymbiic and private during his life-time representing that the property was 
his wife’s. After the representation on the part of the father his heirs ^vere no 
more entitled to recover than the father who had been in his life-time . . . And 
it appears to their Lordships that the minor claiming by descent from the father 
is equally bound by those representations and that he cannot, as heir to bis 
father, set up that that property belonged to the father when the father could 
not in his own life-time under similar circumstances have set up that the property 
belonged to him/’^*"^) In another case the wife had received money presents from 
her husband from time to time and on liis deatli partly out of such property and 
partly from other funds raised by the pledge of jewels admitted to be her 
stridhan> the wife purchased an estate whicli she devised to the defendants 
whom her reversioner sued to eject. The defence was that the defendant’s alienor 
had acquired tlie estate by her own exertions and was therefore her stridhan. 
All the courts upheld the defence^ and the contrary contended for was disposed of 
l)y the Privy Council in the following words.** It is suggested that where the 
funds are shown to have come wholly or in part from the husband and to 
have been afterwards invested in land by his widow, the same law which governs 
tfie devolution of immoveable estate derived from the husband is to govern 
that acquisition, hut their Lordships cannotfind any trace of authority to support 
such a distinction. It is clearly the law that from the time the funds were given 
to the widow by the husband they became her stridhan and that she had full 
power of disposition over them. Years after the death of the husband she 
chooses to invest them in land. Can it be contended with any plausibility that 
that was land which was derived from the husband Their Lordships can see no 
ground for establishing tliis subtle distinction, or for thus arbitrarily inter- 
fering with the power of investment and application and disposition which the 
general law gives to a Hindu female over her stridhan.” These last words are 
significant. They were used with reference to the plea of perpetual dependance 
of women and the restraint upon her power of alienation analogous to that 


(1) Judeo Nath v. Bus»unt. 10 W B. 364 
(866); Mulhu v. StlMhammah 16 MX.T. 
687; 36 I. 0 786: JanaMaeUy v 88 

M. 681. 

'3) Litehmim y. KaHehttm, 19 W- B iW8. 
G. H.C.— 11$ 


(8) Luchtnun v. KalHchtirn. 19 W. B. 398 
(397) P. 0. 

(4) Vmkttta v. Venkata, 3 M 838 f886) P.C, 
aOuXDm&OA 1 M. 336; following XiUclimuR 
V JOfKfcfcufw, 19 W. B. 393 P, 0, 
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iinixjsed upon a Hindu fallier by his sons (1), for vvliich in Lhe opinion of tlieir 
Lordships there was no justification as a Hindu woman was as regards her 
own property, subject only to the general law. 

The subject has already been examined in the preceding discussion. 

2549. AdYarse possession. — Tlie acquisition of title by adverse possession 

is tlie creature of law which is independent of Hindu law. 

The title so acquired is absolute without reference to the 

S'^x of the acquirer. h-i) A female may acquire a complete title 
against all com'^rs including her own reversioners. But in such case the ordi- 
nary presumption would be agiinst her lliough it is open to her legal representa- 
tives to show that her animus possidcndi was advers*^ v*^) The fact that she obtains 
possession to the exclusion of the rightful heirs would make her possesion pr/ma 
facia adverse unless it is otlierwise explained away or accounted for. So where 
of two joint brothers A and B. A died leaving a widow C and a fortnight latter 
B died leaving liis mother 1) as his sole heir, C however took possession of the 
estate as against the mother and continued in possession for 12 years, it was 
held that Cs possession was adverse to D and that on the expiry of the statutory 
period the estate became her stridhan descendilde to her own lieivs.^"^! So where 
on the death of the father-in-law his daughter-in-law being the wife of his 
predeceased son assumed possession to the exclusion of his grandson and his wife, 
her possession was held to be adverse to reversioners wlio on lier death could 
not lay claim to her estate. (S) 

2550. It was contended in this case that a property acquired by a female 
by adverse possession is not her stridhan but the courc had no difficulty in over- 
ruling this coritention by reference to precedents apart from whicli reference 
to S. 28 combined with Art. 144 of the Limitation Act is a sufficient answer. 


2551. Acquisition by self-exertion.— The pro- 
totype of this clause is Katyayan’s text cited in the 

Dayabhag. v6) 

Katyayan The wealth which is earned by the inechaTiical arts or which is received 
through affection from any other [but the kindred, is always subject to bee husband's 
dominion The rest is pronounced to be the woman's property. 

Dayabhag explains the mechanical arts to mean ‘^spinning and weaving” 
which w^as tlie only occupation of women when the texts were composed. The 
woman being regarded as the chattel of her lord all her exertions went to his 
benefit. But the text does not say so. It merely exempts from stridhan the 
product of mechanical labour pronouncing the “rest to be the women’s pro- 
perty. All product of her individual skill and industry wilb therefore» constitute 
where the wife had acquired her husband’s office and its emolu- 
ments since enfranchised, it was held that the land become her stridhan which 
she, may dispose of at her discretion, and which on her death devolves on her 
heirs. 1 ) So whatever is acquired with profits earned by both husband and 
wife in a joint trade is their ioint property, and on the death of the wife, her 
heirs are entitled to inherit her share. 


(1) Venkata v. Venkata, 1 M. 386 (286). 

(2) 8, 23 and Art. 144 Limitation Act. 

(8) Prattipaii (In re) 11 M.L.T. 261; 15 I. 

C. 408. w 

( 4 ). MagUi v. Ladli, )8 1. 0. (A) 644, 

(6). Kanhi Amri, 82 A. 189 (198) 


following Brij Indar v. Janki, I C. 818 P. 0, 
Mohini v, Koshi, 2 0 W. N. 161. 

(6) Dayabah IV-l-lO 

(7) Salemma v. Lutchmanq,^! M. 100(102) 

(8) BamakrUhna v. Narumv/thu^ 26 M. 
L. 682 ; 26 1, 0. 8$3. 
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2582. Yautak. — Clauses 6 to 8 deal with stridhan specifically mentioned 
in the old texts and which is, therefore, sometimes called 
^ technical or proper stridhan all else being non-technical 

or improper stridhan. Tliis stridhan is, generally speaking; weddmg gifts, 
though the classical writers descriminate and describe it with particular minu- 
teness. Of these Yautak and its anaologue Ayautak are thus described : 

Manu : — Property given to the mother on marriage (Yautak) is the share of her un- 
married daughter. (2) 

Dayabhag (citing the last) Here Yautak signified property given at a marriage, Ibe word 
Yut derived from the verb Yu to ‘mingle’ imports “mingling” and “mingling’’ is the union of 
men and women as one person and that is accomplished by marriage For a passage of the 
scripture exprosses— “She becomes identified with his bones, flesh with flesh, skin with skin.’* 
(3) Therefore what has been received at the time of the marriage is denominated Yautak.(4;) 

Smriti Gbandrika Yautak is wealth given by any one to the bride and bridegroom 
while seated together at a marriage or the like. It is said in the Nigbantu [dictionary] that 
the word Yautak is derived from being then joined together [Fut], The meaning is, that 
wealth given to the bride and bridegroom is denominated Yautak, the term Yautak deriving 
its origin from Yut (mingling). (®) 

Ayautak : — Dayakram Sangrah -.— The order of Buccession requisite to be observed in 
regard to women’s peculiar property generally whether Yautak or -'Ayautak” on a failure of 
heirs including all yet enumerated will be hereafter declared. But at first wo treat of the 
order of succession in regard to wealth not received by women at the time of nuptial termed 
“Ayautak.** (6) 


2883. Tlie gift is Ayautak if made after the marriage tliough in fulfil- 
ment of a promise made at the marriage since Ayautak refers to tlie time when 
tlie gift is made and not to the tim(‘ when it is promised. C') The burden of 
proving that property purchased by a woman long after her marriage was 
yautak property because the purcliase was made from a special fund obtained 
during, h(ir nuptal ceremony is on the person who asserts it. ^6) 

2884. Gifts are further subdivided into (a) Adhyagnik or gifts made 
before the nuptial fire, i.e., at the actual-marriage ceremony, and (b) into 
Adhyavahnik or gifts at the time of the marriage procession, or at a time 
during the continuance of the marriage rite^ before or after the crucial cere- 
money of marriage. “Given before the nuptial fire’’ is, however, only a term 
to signify all gifts made during the continuance of the marriage ceremoney. 

So the pandits opined in a case. *) '‘A gift of ornaments or other effects to a 
woman of any one of the four classes at the time of her marriage by a mem- 
ber of the family, either of a husband or her parents or by a stranger is by 
law termed Adhyagni stridhan, or in other words, the woman’s peculiar pro- 


(1) Lit * CongugaMrom Jut (Lat. Jugam) 
a yoke 

(2) Manu IX— 181. 

(8) Veda 

(4) Written both as “Yautak” and “Yau- 
tuk.“ 

(6) Sin. Cband IX-IH 18; (Setlur) 266. 
(6) Dayakrtek Sangrah II lV'l (Setlur,) 
129. 


(7) Mahendra v Gitis Chandra, 19 0. W. 
N 1287; 31 I 0 661. 

(8) Delalmey v. Pranbati, 22 C. W, N. 
990 ; ib I. C. 879. 

(0) Manu JX.194 ; Mit TI-XL2 ; Ohura^ 
mun V. Gopi, 87 C I. 

(10) Bistoo V. Badha 16 W. R. Il4i. 

(11) Oapo 2 in Macn. H. L. 108, 109 ; 8 Die. 
669, 660. 
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petty bestowed before the nuptial fire. It becomes her exclusive property and 
the husband s mother or other persons have no right to share it with her. (1) 

2866. S ulk (G ratuity) . — The term “ Sulk” is explained in the Mitakshara 

as gratuity for the receipt of which a girl is given in 
^ marriage. (2) Sulk was originally the bri^e pj^ice received 

by the father on the marriage of his daughter but as the property over children 
ceased Kanyadan or the gift of a daughter was exalted to a virtue. The price was 
still received but treated as the wife’s dowry. Virrnitrodai cites Vyas who 
describes it as w^hat is given to bring to her husband’s house is called tlie fee 
or sulk. ” (’h Evidently the sulk differed according to llie needs of the wife and 
the means of the husband. So we have th(^ following description of it 
by Katyayan, ‘‘whatever has been received as a price* of work on houses, 
furniture and carriages milking vessels and ornaments is denominated Sulk or a 
fee.” Citing this the Dayabha^ explains it as “the price of labour, .since its 
purpose is to engage a labourer’ or ‘‘wliat is given by way of bribe or the 
Klee to induce her to go to the house of her husband”(^) or rather to induce the 
father ro part with her to go to her husband. Virmitrodai speaking of the Sulk 
says ‘both these desorptions of property belonged to the woman for to her alone, 
they are given”, 

2666. “ Adhy a vednik” — Solatiuni on re-marriige or Adhivedanik is 

01, (8). another species of slridhan being compensation given by 

the husband on his marrying another wife. Tlie Mitakshara 
explains it as a ‘‘gratuity on account of supercession” paid as provided by 
Yajnavalkya: — 

To a woman whose husband marries a second wife let him give an equal sum [as oom> 
pensation] for the suparoessiou provided no separate property has been bestowed on her but 
if any had been assigned, let him allot half.*’ 

Mitakshara (Citing the last)— She is said to be superseded over whom a marriage is 
contracted To a wife so superseded as much should bo given on account of the super 
cession as is oxpended ' in jewels and ornaments, or the like] for the second marriage provided 
separate property had not been previously given to her husband or by her fatherdn-la^ . But 
if such property had been already bestowed on her, half the sum expended on the second 
marriage should be given. So much, therefore should be paid as will make the wealth already 
conferred on her equal to the prescribed amount of compensation. Such is the meaning.C^^) 

2867. That Adhivedaik gifts by the husband to the wife on the occasion 
of his remarriage are not unusual was admitted by the Privy Council wlio said,; 
‘Tt is not unusual for a husband upon his being about to marry a second wife to 
make a present to his first wife and if he does so the property so presented be- 
comes her stridlian according to the doctrine above laid down.” (^1) In 
that case the question arose with reference to a village measuring 679 
bighas 2 biswas whicli the wife in her evidence stated, had been gifted 
to her in 1847, by her husband on the eve of his second marriage. There 
was no actual proof of tliat fact but the Privy Council thought it not impro- 
bable “ that the husband when about to marry a second wife, should have stated 


(1) See this term explained in Viramitro< 
daya Gh. V 1 3. (Setlur) 4i0; So in Dayakram 
Sangrah 11 11-8 (Setlur) 121 ; Gifts ’*at the 
time of the marriage” (Yautak) are explain- 
ed as made between ** the time occupied 
by the ceremony commencing with the per. 
formanoe of funeral obsequies for the 
departed ancestors, and concluding with the 
prostration of the husband at the feet of his 
wife 

(2) Mit. II-XI.6. 


(8) Virmitrodaya V-1-8 (Setlnr) 441 
(4) Oited in Dayabhag lV.IIl-19; 

( 6 ) 16 . p 20 . 

(6) I6.p.21 

(7) V.1.8 (Setlur) 441. 

(8) Mit, n-XI-3. 

(9) Yaj. 11-148; oited in Mit. Il-XI-84, 

(10) Mit, II-XI 15, ; VirmitrodaiV-1 48 

(Setlur) 441. < 

(11) Thakro v. Bmga Prasad, 10 A. 197 
(208) P C. 
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to his first wife that lie would appropriate that part of the property which he 
had purcliased in Iiis own name as a present to her in consideration of his being 
about to marry the second wife.” (J) 

The latter liad gifted the share to her own daughters in 1878 from which 
the plaintiff, the son, sued to eject them alleging that tlie defendant’s mother was 
permitted to hold the share benami for her husband. The Privy Council 
threw out tlie suit liolding the wife’s version more probable and that it constitut- 
ed the share Jier siridhan over which she liad full disposing power. 

2888. Anwadayak.— Anwadeyik is a post-marital gift made by hte hus- 
^ . baiid’s relations or by hSr own, and is comprised inthe six 

' fold stridhan specified in the text (^) and is described as 

follows : — 

^ Dayabhag Katyajan defines a gi{|i — subaequent. What has been received by a 
'Ionian from the family of husband at a time posterior to that of marriage is oilled a gift 
subsequent, and ao is that which is similarly received from the Hmily of her kindred, 
whatever is received by a woman after her nuptial either from her husband or from her 
parents through the affection of the giver, Bhrigu pronounces to be a ^Ut-auhaoqujspt (;J) 

An^va^y^k- stridh 9 .n may then include' property received from the / 
par^s or from a brother. (^) It includes ail jewels presented to her for ! 
ordinary use but not family jewels lent to her for occasional use only. ' 

278. A woman cannot alien or devise 
ns an s ooniroi Other than vSaudayak during 

coverture without her husband’s consent. 

Synopsis. 

Oj Husband n powers over stridhan (3) What is Sandayik stridhan 

J^559). ( 2559 ). 

(2) Powers over Saudayik stridhan 

(2561-2562). 

2559. Analogous Law. — ^The following te.xts dffme the term Sandayik '. — 

Katyayan • — Whatever is obtained by a married woman or damsel from the house of 
her husband or her father or from her brother or parents is called Saudayik. 

Ib.-~ Having obtained Saudayik wealth woman have independent power over it, because 
• it was given them for maintenance out of affection. The independence of a woman in 
respeci of Saudayik is ever celebrated both as regards sale and gift even in respect of 
immovables. (7) 

Yivad Chintamani the last) The word husband is also connected with 

‘‘house;’* the word “Sardha” is an incorrect reading “Brother” need illustratively. The 
meaning, therefore, is that what is obtained by a married or unmarried woman from her 
father or his family or from her husband or his famlily is called her Saudayik. The allotment 
for maintenance that follows is an extension of this. The same author thus states her power 
of disposal over it. (8) 

2660. This section may be regarded as laying down an exception to the 
general rule applicable to all stridhan due to the woman’s subjection to her 


(1) Thahro v. Qanga Prasad^ 10 a. 197 
(iHOS, a 04 ). 

(2) Manu IX, 194,* Mit 13 XI 6-7. 

(8) Dayabhag IV-l 2 ; Cited in Virmitro- 
dai V. 1 8 (Setlur) 441. 

(4) 8itaM V. Wasantrao, 8 Bom L. B. 20J 
diBsenting Mm Harry Shanhar v. Krish’ 
narao, Bombay unreported S. N. 84 of 1876. 


(5) Basanta v Kamikshya, 88 0- 28 (27) P, 
C. 

(6) De v ala cited in Dayabhag IV-l-lfi ; 
May. IV X-6 ; Sm. Cb. 1X4 11 ; RuJeman v. 
(htfigaram^ (1888) V R. 81. 

(7) Cited in Vivad Chiutamani (Setlur) 

256, 256. » 

( 8 ) 16 . 
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husband during her coverture, (1) Moreover, the general spirit of Hindu law 
is not to allow women independence as regards dispositionof property. In 
the case of females property or ownership has reference to the right of 
poss'^'ssion and right of enjoyment. The third element of ownership namely 
the i^ow^r or disposii ion, is not recognised by Hindu lawyers. The right of 
absolute disposal did not enter into Vijyaneshwara’s conception of the essentials 
of ownership and is a later development. 

2561. Husband’s right to seize wife’s property. —The wife’s subjection 
to her husband is evidenced by a right conferred on the husband to seize the 
property of his wife in case of extreme necessity as prescribed in the record of 
the following texts. — 

Katyayan : - Neither the husband nor the son, nor the father, nor the brothers can 
assume the power over a wonian*8 property to take it or bestow it. 


Mitakshara In a famine, for the preservation of the family or at a time when a 
religious duty must indispensably be performed, or in illness or during restraint ” or 
confinement in prison or under corporal penalties, the husband being destitute of other funds 
and, therefore, taking his wife’s property, is not liable to restore it But if be seize it 
in any other manner or under other oiroumstanoes be must make it good. (8) 


2562. Tlu* texts on the subject of the husband’s riglit to seize his wife’s 
stridhan are, conllicting and those that recognize the rights, are, it is submitted, 
obsolete. Civil law cannot recognize what criminal law will punish as robbery 
and the tendency of the courts is to encourage no usurpation of property by 
appeal to the jus rnarita. 


Succession to 
Maiden’s Stridhan. 




27©, On the death of a maiden, her 
Stridhan is inherited by her heirs in the fol- 
lowing order : — 


(1) Uterine biothers- 

(2) Mother. 

(3) Father. 

(4) The father's jsapindas. 

(5) The mother’s sapindas. 
16) Her own sapindas. 


Synopsis. 

(1) Texts on succession to maidens (2) Maidens heirs (2564-2565). 
stridhan (2563). 


2563. Analogous Law. — The following texts support this section. 


(1) Manu V-1 i7-149; Narad IX-1, 3 ; 7 8. 244 (304); Bhnu v. Rnyhwiath 299 (240). 

B. E 49 West and fiup. iSrd Kd) 318-820 (2) Cited in Sm. Ch. IX-IM3. 

Mandlik P. 98; 866, 867 Jolly’s H L, 263; (8) Mit. I1.XI.32 ; Deyabhag IV-l 19.25 

Bannerjee kfotr. and Btridban (4th Bd.} 840 Mayukb IV X.7.10; Viv. Obint iSetlut) 285; 
VijUavngem v. Lakiktnan 8 B. H. 0. B. (00) contra Sm Ch. IX.lI-14 (Betlor) 961. 
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Baudhayan wealth of a deceased damsel, let the uterine brethren themselves take. 
On failure of thorn it shall belong to the mother, or if she be dead, to tho father. (1) 

Mitakshara.— If a betrothed damsel die, the bridegroom shall take 
the rings and other presents or the nuptial gifts which had been previously given by- 
him [to the bridej ‘ paying however the charges on both sides,** that is clearing or discharg- 
ing the expense which has been incurred b^th by the person who gave the damsel and by 
himself, he may take tbe residue. But her uterine brothers shall have the ornaments for the 
head and other gifts, which may have been presented to the maiden by her maternal grand- 
father [or her paternal unolej or other relations as well as the property which may have 
been regularly inherited by her, ^2) 

2564. Maiden s heirs. — The lieirs of a maiden’s Stridhan are as stated in 
the section her uterine brothers, mother, and father and fading them the near- 
est relations. ‘Tt has been held that these relations must mean the father’s 
sapindis, since his sapindas are also the mother’s sapindis by virtue of her 
identity with her Imsband of half of his body, (a) After the fithef’s sapindas 
the mothers sxpindis and after these her own sxpindastake in succession. Thus 
a sister is preferred to a father’s brother’s son and a f itlier’s mother’s sister 
to a maternal grandmotlier (5) and a step-mother to a mother’s sister.” ^6) 

2365. The following text refers to the subject of this clause. 

Mitakshara : — Should a damsel anyhow affianced, die before the completion, 
of the marriage, what is to bo done in that case The author replies : ‘If she die [after 
troth plighted I , let the bridegroom take back the gifts which he has presented; paying, 
however, the charges on both sides *’ .'lO If a betrothed damsel die, the bridegroom shall 
take the rings aud other presents, or the nuptial gratuity which had been previously given 
by him [to the DrideJ " paying, however, the charges on both sides *’ that is, clearing or 
discharging the expense which has been incurred both by the person who gave the damsel 
and by bimself, he may take the residue. Bather uterine brothers shall have the orna 
ments for the head, and other gifts which may have been presented to the maiden by her 
maternal grandfather [or her paternal uncle. J or the relations, as well as <he property, which 
may have b^eri regularly inherited by her. For Baudhy^ayau .says ‘‘ Trie wealth of a 
deceased damsel, let the uterine brsthron themselves take. On failure of them, it 
shall belong to the mother . or if she be dead, to the father ** (7) 


The Virmitrodrai contains an edaborate discussion on the subject of 
succession to maiden’s Stridhan, (^) but most of it is of little practical value. 


Succession to stri- 280 - Except as otherwise hereinafter 

dhan of woman with provided, the Stridhan of a w'oman with chil- 
.chiidren. devolves on her following relations : — 


(1) Unmarried daughters. 

(2) Married daughter who is poor or childless. 

(3) Married daughter who is well to do whether she has 
children or not. 

( 4 ) Daughter's daughter. 

(5) Daughtci'’s son. 

(6) Son. 

(7) Son’s son. 


(1) Janglubai v. Mhfi, US B. 409 (418). 

U) Cited in M»t. II-XI-80. 

(2) Mit IX-XI-30. 

(3) Dwaarka Nath v. Sarat Chandra 89 C. 
8i9 (828); Jaihglubai v. ^etha, 32 B. 409 (413) 

(4) DwafkaNaih v SnratGJ^ndra 89 0. 


(6) Janglubai v. Jeiha, 82 B. 409; Gandhi v 
Jadab 24 B. 192 (2l2). 

(6) Kamala v. Bhagirathi 8H M 46 

(7) Mit IIXI-2 ^ 80. 

(8) Ch, V. (Setjur) 43846^, 
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(8) Husband. 

(9) Her nearest sapindas. 


(1) 

( 2 ) 
(3 
f4) 


Synopsis. 

Succession to Stridhanam of (5) 
woman leaving issue (2566). f6j 

Unmarried daughter f2567). (7j 

Married daughter (2568-2570). (8) 

Daughters daughter (257] j. 


Daughter s son (2572). 

Son (2573). 

Grandson (2574). 

Husband's sapindas (2575). 


2566. Analogous Law —This section is drawn from the Mitakshara in 
which tliis order of succession is set out and explained(^) and it will be set out 
in the sequel under ap})ropriate heads. 

2567. Unmarpied daughtsr. — The tirsl heir to a mother’s stridhan is 

... ]ier unmarried daughter and she is so declared in the 

* Mitakshara. 


A question arises and has been raised whether a betrothed daugliter 
is unmarried. The Mitaksliara uses the expression Kurnari to designate an 
unmarried daughter and it has been held that leading contextually it means 
that the daughter must also be lui betrothed. Bui it is submitted that the term 
‘‘Kurnari” means really a virgin and would include a betrothed but unmarried 
daughter. 

2568. Mappied daughter. — The succession of a mar- 
ried daughter is provided in the following text. 

Mitakshara : — Hence if the mother be dead, daughters take her property in the first 
instance, and here, in the case of competition between married and maiden daughters the 
untnarnod take the sunoession but on failure of them the unmarried daughter and here 
again in tbe oa&o of competition between such as are provided and those vho are endowed, 
the unendowed take the succession first but on failure of them those who are endowed. Thus 
Gautam 8ay.s a woman's property goes to her daughter unmarried or unprovided (4) or 
provided as is implied by the conjeotive particle in tbe text. Unprovided are such as 
are destitute of wealth or without issue (5) 

2569. Referring to this text Sir Guru Das Banerjee writes: “l think Vijya- 
neshwar’s meaning is, that the rich daughters whether they have children or not, 
should all be exclud d by the indig<^^nt daughters whether they are childless or 
have children. And I presume that the childless daughters would lie preferred# 
to those having issue, only when the competitors are poor, and their 
means and circumstances arii equal. In the case of daughters who are poor in 
different degrees no hard and fast rule can be laid down, but a court of justice 
should take to account the circumstances of each case, and order distribution 
accordingly. It will be noted that no preference is ordered by the Mitakshara as 
it is by the Dayabagh, to a daughter who has or is likely to have male issue over 
a daughter who is barren or a childless widow, (7] whib* in Milhila the distinc- 
tion between the rich and poor is immaterial. The difference in the three schools 
is due to the interpretation of the word “ Apratishthit ” in Gautam s text which 
has been translated “unprovided for” with wealth by some, and “with children"’ 
by other commentatofs. It is now settled that the former is the Mitakshara and 
the latter the Dayabhag view. In the first view, however, a minute enquiry into 


(1) Mit IIXI.18.26 

(2) Mit II.XM3 2& 

(8) Sreeii^th v. Surhot 10 W. E 4S8 
(i490) ; contra Bsnnerji's Stridban, (4tb Bd.) 
967 , 


(4) Gaatam 2b, 22, 

(0) Mit ll XhU, 

(6) Btridban (dih Bd ) 857, 

(7) Woomav. OoJ^mlanmd^ t C. W 
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the question of comparative poverty is not called foy. When the difference in 
wealth is marked, the whole property passes to lh(‘ poorest daughter. (1) Since 
the distinction is based on a special text which is limited only to the successi- 
on amongst daughters inter se it cannot be extended to other female relations# 

sisters by analogy. (2) Where several daughters inherit jointly they take as 
tenants-in-common without any right of survivorship. W 

2870. As stated in the sequel unchastity and illegitimacy are no bar to suc- 
cession to Stridhan though being a prostitute the daughter is regarded as neither 
married or unmarried and therefore take only in default of them. But the 
contrary has been laid down in Allahabad where it is pointed out that consan- 
guinity and not any theoretical spiritual benefit is the sole rule of succession to 
Stridhan. W 

2571. Dauj^htdP s daughter. — After the daughters the daughter’s daughter 
cake the succession under an express text which further provides : “ If there 
be a multitude of these [grand daughters] children of different mothers and 
unequal in number, sliares should be alloted to them tlirough their mothers, as 
directed by Gautam. Or the partition may be according to the mother’s and a 
particular distribution may be made in the respective sectsS'^) That is, daughter’s 
daughters inherit per Stirpes and not per Capita. (8) Daughters of prede- 
ceased daughters do nof take anything in competition with daughters 
though the Mitakshara does not altogether ignore them. “But if there be 
daughters as well as daughter’s daughters a trifle only is to be given to the 
granddaughters. So Manu declares “Rven to tlie daughters of these daughters 
soemetliing should be given as may seem fit from the assets of their maternal 
grandmother, on the score of natural affection” But this trifle is not a share 
and not claimable as such. 

2672. Daughters son. — Yajnavalkya’s text contains no provision 
regarding the rights of a daughter’s son and Vijyaneshwar expressly mentions 
him, as the next heir and supports his view on a text of Narad’s which says, : 
“Let daughters divide the mother’s wealth or on failure ofdaughters their male 
issue ”. ^^^1 According to the Smritichandrika the daughter’s sons take like 
daughter’s daughters. ^^^1 As such they would tixke per stirpes. 

The question whether a daughter’s son would also include an adopted son 
*and if so what would be his share in competition with an Auras son has not 
yet arisen, but it is submitted that since such succession is solely based upon 
affinity in which tlie question of spiritual benefit has no place and since an 
adoption is more an act of the husband than of the wife an adopted son is no 
heir to his grandmother’s Stridhan. 


(1) Totawa v Ikmwa, 28 B, 229. 

(2) Bhagireihi v Jiayo, 5 B 264 

(8) Karuppni v. Sankaranarayanan, 27 M 
800 (808,314) F.B.; Parson v. Semli, 86 B. . 
424 contra Sengamalathammal v Velayudn, 

3 M.H 0 R 812 (317) : Venkatarama v. Bhn- 
junga, 19 M. 107 

(4) Advyapa v Rudrava. 4 B. 104: Vara 
V. Krishna, 31 B 495. 

(5) Qanga v. (rhasita, I A. , 46 (49,60) : 
Nagendra v, Bsnoy, 30 0. 621 ; Angamntal 
V Vsnhaia,^^ M. 509. 

G. H. C.— U7 


(6) Mit. II-XI.16. 

(7) Mit Il-XI-ir. : Manu IX-li'Jt: Sm. Ch. 
IX-IH-21. 

(H) Subrommvm v Aiwmchelam, 28 M 

1 . 

(9) Manu ]X.-193; Mit 11X1-17. 

(10) Narad XllM; Mit. II XL 18; Mayakh 
IVX-20. 

(11) ix-m ao 

(13) Banner ji’s Stridhan (4th Ed.) 874 
(l8) Banner ji’s Stridhan (ith Ed ) 374,876, 
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2873. Son. — The son is next assigned a place in the line of succession 
both by Yajnavalkya and Vijyaneswar. W The view of the Dayabhag 
school will be noticed later. The question whether the son here includes also 
an adopted son has been answered both ways in the decid'^d cases it being 
held that since the highest Hindu authorities place a son on adoption in 
the category of an Auras son he must be so treated for succession 
to Stridhan. On the other hand the contrary has been laid down in other 
cases (4) 

in one of which the Pandits opined If a man appoints another, his 
adopted son, that person so adopted stands in relation to him of his son, and 
offers up his funeral oblations and is heir to his estate, but tlie person so ap- 
pointed does not become the adopted son of the adopter s wife nor does he offer 
funeral oblations to her, nor succeed to her properly. ” So in Bombay it 
has been held that a son adopted by a widow with her husband^s consent 
will not inherit her prop^^rty, which will go to her father’s brothers.” Of 
course a woman cannot adopt a son to herself, and such adoption confers no 
right of inheritance on the adoptee. It has been lield that co-heirs inlieriting 
Stridhan take as tenants-in-common, with no rights of survivorsliip Ix cause 
this is a succession to obstructed heritage but the Privy Council point out 
that this is by no means an infallible test, nor indeed universally true. 

2574. Grandson. — Failing sons, son’s sons inherit grandsons by 
different sons inherit stripes and not per capita. If the adopted son takes 
a share he will share equally with an Auras son. 

2878. Husband’s nearest sapinda. — On failure of the grandson her hus- 
band and other nearest sapindas inherit that is to say, the estate devolves as 
if she had died issueless. 

281. (1) The stridhan of an issueless woman devolves 

on her husband if she was married to him in 
dh^*'****or”iMueiess the Brahm form which will be presumed, 
woman. and failing him to his nearest sapindas in 

the order of their succession to him. 

(2) But if she was married to him in the Asur form (or 
some other unapproved form) it devolves on her mother, then on 
her father, and then on the father’s or mother’s nearest sapinda 
in the order of their succession to them- 


(1) Yaj. II 118. 

(‘i) Mil TI XMO; Kaiuvpai v. Sankara 27 
M. 300. 

(3) Datfc.Ch. (outh) 219 Dayakram Sangrah 
V-I 1 ; Macn. H.L 39, 40 followed Teencowree 
V. Dinonaih, B W B. 49. 

(4) Sree Norain v. BhyaJhn.^ 2 B ' 3, R. 
29 (34) 6 I 0 (OS) 380 (884) a (MUhila case.) 

(6) lb. P. 34 ; 6 I D. (OS) 890 (384). 

(6) 2 S A R. 178 cited in 1 Norton’s L 0. 
H.L 101. 

(7) Narendra v Dina^ 36 0, 824. 

(8) Karu^^ v Sankara, 27 B, 300 ; Parson 


V. Somli, 86 B 424 ; but see Mit, 1 lV-2 : 3 
Dig. 608 ; Katama Natchiar v. Raia of 
Shivgonga, 9 M.I.A. 613 (616); Venkayamma 
V. Venkotaramanayamma, 26 M. 678 (637) 
P. 0 

(9) Venkayamma v V enkataramanayam- 
mo, 26 M 678 (637) P. 0 

(10) Gautam XI1.82; Yaj. 1160 ; Hit II- 
XI-24; Raman v. Jojivan Das, 41 B. 618. 

(11) Sm Chand. IX-III 26. 

(12) Nagin T>as v Bachoo, 40 B, 270 P 0 

(18) Mit.II-XI.26. 

(14) Mit.n.XI*9. 



s. a6i.] 


STRIDHAN. 


1099 


Synopsis. 


(1) Succession to stridhan cf woman 

dying issueless (2576). 

(2) Texts on the subject (2576). 

(3) Marriage m Brahma forint pre- 

sumption as to (2577). 

(4) Stndhanam of Brahma married 


woman (2517). 

(5) Different views as to order of sue* 

cession (2580)-2582. 

(6) MUhila Law (2583). 

(7) Heirs of Astir marriage (2584). 


2876. Analogous Law. — The rule here staled is deduced from the follow- 
ing text. 

Mitakshara: — If a woman die “without issue’* that is having no progeny, in other words 
having no daughter nor a daughter’s daughter, nor daughter’s son, nor son, nor son’s son, 
the woman’s property as above described shall be taken by her kinsmen namely her husband 
and the rest as will be (forthwith explained.) 

10 The kinsmen have been declared generally to be competent to succeed to a woman‘s 
property. The author now distinguishes different heirs according to the diversity of the 
marriage ceremonies. “The property of a childless woman married in the form denominated 
Brabm. or any of the four (unblamed modes of marriage) goes to her husband , but if, 
she have progeny, it will go to her (daughter’s) daughter, and in other forms of marriige 
(as the Asur etc) it goes io her father and mother on failure of her own issue (1) 

11. Of a woman dying without issue as before stated and who has become a wife by 
any of the four modes of marriage denominated Brahrr, Daiv, Arsh and Prajapitya, the 
whole property as before described, belongs in the first place to her husband. On failure of 
him it goes to her nearest kinsmen (Sapiiida) allied by funeral oblations But in the other 
forms of marriage called Asur, Gandharb, Hakshash and Paishach, the property of a childless 
woman g<»eH to her parents, that is to say. her father and motlier. The succession devolves 
first (and the reason has been before explained, (1) on the mother, who is valuably exhibited 
(first) in the elliptical phrase pitrtgami implying goes iga^heti) to both parents (yiiaram), 
that is to the mother and to the father On failure of them their next of kin take the 
Bucoeseion. (2) 

2677. Stridhan of Brahm married woman —It has already been seen 
that of all the 8 forms of marriage only two forms> the 
Brahm and the Asur survive {§ 414). The question of 
stridhan succession then depends upon whether the woman was married in 
one form or the other. And since law presumes that in the absence of any- 
thing appearing to the contrary all marriages are performed in the Brahm 
form (Ji) (§ 532J it folio vs tliat clause 3 lays down the normal rule of devolu- 
•tion of Stridhan ; clause 2 only applies to exceptional cas.^s. 

The same presumption applies equally to Slmdras if the parties belong to 
a respectable family. Sucli a presumption was made in the case of Kamathis 
who -were held to be “ an intelligent and respectable s^^ction of the Hindu 
community ” and there is no room for any other presumption in the case 
of non-Hindus such as the Cutdii Meinons who follow the Hindu Law without 
following the Hindu religion though the special rules as to the devolution 
of Stridhan do not apply to Khoja Mahomedans. “The legal consequenceii 
of the classes of marriage, the approved and the disapproved, in relation to 
inheritance! vary according as their leading characteristics are blameworthy or 
not and suggest the inference that it is the quality and not the form of the 


(1) Yfcj. 11-146 

(2) Mit. n.xi.2. 

(8) Mit. U-XMO.ll 

(4) S 21 (4) (a) ; Jagnnmth v. Bon jit 

Singh, ^5 0.^864 following fhahoor DeyJm 
V Beduk Bam, 11 M. 1. A. 189 : Gi^abai 
V, Shahajirao, 17 B, 114 ; Jagannaih v 


Narayan, 36 B. 663 (669) ; OirdharilcX v. 
Government, 1 B. L. R. 44 P, C. Authi 
Kesavalu v. Bamantdam, 82 M, 512. 

(6) Jagannaih v. Narayan, 84 B 663 (669) 

(6) Moosa V. Uaji Abdul, 30 Bi 197.(203) 

(7) Karim v. Pcwdhm, 2 B.H C.K. 276. 
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marriage that decides tha* course of devolution ; where the marriage is approved 
the husband and his side come in, when disapproved, they do not. ” 

2378. The Asur form of marriage has been already described. Asurs were 
the aborigines of India before the Aryan settler by whom A<iur marriage was 
regard as demoniacal. Its leading characteristic is the payment of a price for 
the purchase of the bride from her fatlier as distinguished from a present 
''"^made to the bride. W In spite of the textual objurgations against it, it is quite 
commonly practised amongst Hindus of all castes, amongst Brahmins in 
Bengal as amongst the Brahmins and other high caste residents of western 
(5) and Southern India where Sir Thomas Strange doubted whether any other 
form was observed. Many variations of the Asur form liave come into vogue 
and if the question were ever put to the lest whether a given marriage was 
Brahm or Asur it might not always be easy to furnish the answer. What would 
for example be tlie class of a Gindharl)a f '^) a Santigrihit ) of a Katar 
marriage in which the wife is held to occupy a distinctly inferior position to a 
married wife. And tliere are several other marriages whicli defy classification 
according to the orthodox view of marriage. 

^2379. Assuming, however, that all marriages are of the form and class, the 
wife’s stridhan goes to the husband and his nearer sapindas in the order laid 
down in the Mitakshara with reference to the succession to the property of a 
male, (‘0 that is to say, the husband takes the property as his own and is then 
competent to transmit it to his own lieirs as his self-acquired property. It 
does not go to the wife’s parents or relations at all. 

2580. It ist however, said that the order of proximity in the case of the 
husband’s saipindas must be in accordance with the following text : — 

Briha8pati:~-'ThQ mother’s sisters, the maternal uncle’s wife the paternal uncle’s 
wife, the fathers’s sister, the mother-in law, and the wife of elder brother are pronounced to 
be similar to mother’s If they have no legitimate off spring of the body, no stepson, nor a 
daughter’s son then the sister's son and the rest take their property. 

2581. According to the text of Mitra Misra on failure of lliese (the in- 
heritance devolves) on the stepson , his sons and grandsons, because under 
such circumstances, these offer the natural oblations, and pay the debts, 
and because it has been ordained in this manner in the above text of 
Manu. Then on the failure of these, thougli sapindas, such as a 
father- in* law, may be living, the sister’s son and the rest have a right 
to inherit, according to tlie scale of their nearness mentioned in the text of 
“Brihaspati, the property of their mother’s, sister and the rest, by virtue of 
the special text (of Brihaspatij which cannot have any other application. 


(1) Moosa V. Hqji Abdul, 30 B 197 {'20d); 
Oovind V Dacdat, 6 N. L R. 8; 6 I C. 4‘26. 

(2) Manu 111-31; Ckundd v 8ur..j ‘Bam, 
,88 B. 433, 

(8) Jaikisondas v. Harkisondas 2 B. 9 (16) 

(4) Bannerji’B Marriage and Stridhan 
(4th Ed ) 83 

(5) Bteele’s Law of caste 159. 

(6) 1 6tr H. L. 48. 

(7) Bajmu v. Bhadooru^j, referred to in 
(1846) B, 8 D A 840 ; 7 B. S. R 366 ; 
360 ; M-oMnd v. Bissmuree, (1863) B. 8, 0. 
A. 169 ; Fmindra v Rajemar, 11 C. 468P.C. 


(8) Prandhur v, Bamehender, (1861) 
B. 8. D. A 10; Durrapsingh w, Bmzurdlmn 
2 Hay 886. 

(9) Thakoor DeyheB v Baluk Bam, 11 
M.I A 136 (176); Champat v 8hiba, 8 A. 
398 (896) ; Qanesh v Ajudhia^ 28 A. 346 
Jagannath v. Banjit 8ingh, 25 0. 864 (866); 
Mnrya v Sivabagyatthachi, (1911) 2 M W. 
N 1 68 ; Kamknmmal v. AnmBumaihi^ 87 
M. 298. 

(10) 2 W, and B. 99 ; Banner ii M, and 

8 (4th Ed.) 880. « 

(11) Manu lX-188. 
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This order not only accords with the text of Brihaspati but also with that given 
in the Mayiikh (l) and the Smriti Chandrika (^) but being in conflict with that 
indicated in the Mitakshra, the latter must prevail and has been upheld by the 
Privy Council who held that the co-widow was entitled to succeed to the pro- 
perty of a woman dying without issue, in preference to her husband’s brother or 
husband brother’s son on tlie ground that a wife was a Sapinda of her husband 
and therefore on failure of the husband the co-widow was his nearest sapinda 
and entitled to tlie property in suit. Referring to Brihaspati’s text their 
Lordships said : They are of opinion tliat the lext of Briliapali should 1 )p read 
distributively as regards the property of women married according to one of 
the approved forms and the property of those married in one of tlie lower 
forms. In the one case those of the heirs enumerated in Brihaspati who are 
blood relations of the husband, viz., the husband’s sister’s son, the husband’s 
brother’s son and the liusbands brother will succeed to the women’s property 
and in the other cases the relations of the father will succ(‘ed. In the diver- 
sity of opinion amongst tlie text writers whether lirihaspati’s series of heirs 
take in the order in wliicli they are enumerated their Lordships think tliat 
the better opinion is that the order of succession is not indicated.” (^) 

2682. According to this view, Kamlakar enumerates the following rela- 
tions as ranking next to the husband 

(1) The step-son. 

(2) TJie siep-grandson. 

(3) The rival wife, 

(4) The step-daughter. 

(5) The husbind’s other Goiraj sapindas, and 

(6) Bandhus, in the order, in which they inherit his property. This view 
is indorsed by the Bombay Court in a case in which the step-grandson 
was held entitled to a woman s stridhan in preference to a co-widow or to the 
husband’s brother’s son I and a co-widow w as preferred to the grandchildren 
of the falher-in-law’s brother; because sht) was the nearest sapindi of the 
deceased husband W) and the whole brother of the husband lo liis half brothers. 
W So in Madras the step-son is preferred to the sister’s son(^‘^) and following the 
safne rule the grandson of a co-widow is preferred to a nephew and co-widow 
(1^) and so the Privy Council preferred a co-widow to the husband’s brother 
*or the liusband’s brother’s son and the same high tribunal in another case 
confirmed rights of the collateral heirs of the husband ^^^1 and tlie Allahabad 
Court maintained the rights of a collateral relation who was the near sapinda 
of the brother of the deceased husband in preference to the brother of the 
deceased and in Madras the husband’s brother’s daughter’s son is placed 


(1) May, lV‘X-80 examined in Keaserbai v 
Hunarajt 80 B. 481 P C. 

W 8m. Ch IX 11136. 

(8) Bannetji’s M & 8 (4th ) d) 387 
(4) Keaser Bai v. Hunaraj, 30 B. 481 
l\ C affirming 0 A KesaerBaiv Manghibai. 
6 Bom. L li. 244. rovoraing 0 Bom L B, 17: 
KHaknai v. Shfipaii^ 30 B, 338. , ^ ^ 

S Keaerbai v Ilunafoh 83 B. 431 (461) PC. 
e^ojabdi V. €hahajircio, 17 B. 114 approv- 
ed in ke$ 9 at^i v. Hunaraji 80 B, 431 P. 0. 


(7) Krishnai v. Skripaii 30 B. 833. 

(8) Pariiiajtpa v. Shiddappa, 80 B. 607. 

(11) Sm. Ch. IX-III 88 ; Brahmappa v. 
Papama, 18 M. 138. 

(10) Jagannnth v Runjii Singh, 26 C. 364 
(367). 

(11) Kesserhm v. llunsroj, t'O B. 481 P 0. 

(12) Thakoar Dephee v Balnk Ram, U M. 

1 A 139 (176). » 

(18) Clmmpat v. Shiba, 8 A 333 
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before the sister’s daughter’s son (1) Some modern text writers, however, favour 
the right of the drceased’s step-daughter as against the collateral relations ot 
tlie husband. (2) 


Since the husband’s Sapindas succeed to the Stridhan of his wife, there can 
be no distinction between his natural and adopted son as both are th(' 
sapindas of their father and would take equally. 


2383. The same principle governs the Mithila country where the text of 
Brihaspati lias been declared in favour of the Mitakshara 
Mithila Law ( 4 ) according to which the husband’s brothers’s son (f ) 

and the husband’s sister’s son are preferred to his paternal great-grandfathers 
great-grand son. (^) 


TJie Mitakshara is silent on who are to take on a total failure of the hus- 
band’s heirs. In Bombay it is suggested that in that case the fathers sapindas 
next inherit, This view is deduced from a text quoted in the Mitakshara that 
“on failure of relations on both sides (the husband’s and the parent’s) the Kin}.i 
becomes the supporter and master of a female ” and is endorsed by Sir Gurudas 
Bannerji whoi however, adds ‘‘that it is not clear wltether the paternal kinsmen 
should come after the husband’s sapindas or after his Sarap-nodaks. ” 


2384. Heirs of Asur Marriage.— Turning next to the Jieirs to Stridhan 
of a woman married in tlie Asur form it has already been 
seen that the Mitakshara expressly mentions the mother, 
the father, the falhers’s next of kin, and the mother’s next of kin in the order 
of succession. (‘0 In this view after the parents the heirs to her stridhan would 
be, her sister’s son, her husband’s sister’s son, her husband’s brother’s son, her 
brother’s son, her son-in law and her husband’s younger brother in accordance 
with the following text : — 

Brihs.8pati : — The mother's Fister, the maternal uncle’s wife, the paternal uncles’s wife 
the father’s sister, the mot her- in law and the wife of an cider brother are pronounced simi 
lar to mothers. If they have no son born in lawful wedlock, nor daughter’s son, noi hi<3 son, 
then the sister’s son and the lest shall take their property. (D 

As already observed, the Privy Council have held that this text of Bri- 
haspati, is illuslmtiv(' and not exhaustive and th it it should be read distrfbu* 
tively as regards the property of women married according to one of the approv- 
ed forms and the property of those married in a disapproved from 5 in the one 
case, those of the heirs enumerated in the text who are blood relations of th(‘ 
husband will succeed, and in the other case the relations of the father will 
succeed. Under the Mayukh, however, the kinsmen enumerated by Brihas- 
pati take in the order named by him. With this difference there is no othei 


(1) VenkcUasubramaniam v. Thaya 
rammah, 21 M. 268. 

(2) Golap Shastri’s H. L (4tb) Ed) 580 . 
Bhattaoharya H.L. 5S0 Banner jee’s Marriag; 
and Stridhan (Srd P.^d ) 406; but aee Nanja v 
Sivahagyathachi, 36 M 116 (119). 

(3) Padmt V Court of Wards^ 8 C 802 
P 0. Joy Kishore v. Fanchoo, 4 C L E 588 
(856): Oangadhar v. Hira Lai, 48 C. ^^44 (956). 

(4) dBachhav Jugmohnn, 12 C. B4B (866,-. 
867); Mohun Persh<id v. K\shen Mohun, 21 0 
844. 


(6) BacUha v. JugmoMu, 12 0. 848 (866. 
367) 

(6) Mohun Per shad v. Kishen Mohun, 21 
C. 344. 

(7) 1 W and B. 248. 

(8) Marriage and Stridhan (4th Ed) 466 

(9) Mit Il XI-U ; Vinarangam v. Lak' 
shuman 8 B. H. 0 R. (00) 244 ; Du'arka 
Nath V. Sarai Chandra, 89 C. 119, 

(10) Cited in May. IV X 80 

(11) Kesarbai v. Bun8raj,^0 B. 4P1 T.C 



s. 282.] 


STRIDHAN. 


1103 


difference between llic’ Mitaksliara and the Mayukh order of succession 
to the Stridhan of a woman married in either from. Amongst the distant 
kinsmen Gotraj take precedence of Bandhus. But the wives of Gotraj 
Sapindas and Samanodaks possess the rights of inheritance co-extensive with 
those of their husband’s after whom they are entitled to take. 


282* (1) Both under the Mitakshara and the Dayahhag 

goes first to the Liter iixe brothers, then to 
the mother and in default of both, it goes to 
the heirs of tlie other STridhan. 


Devolution of Sulk, 


(2) Provided that in the Mithila Country it is first taken by 
the uterine brothers, then by the mother, and then by the father. 


(3) And in Southern India the uterine brothers take in pre- 
ference to the mother. 

Synopsis. 

flj Heirs to Sulk (2585). (dj Mithila law (2587j. 

(2) Texts on the subject (25S5). (4j Dravid departure ^2588j. 

2585. Analogous Law . — This and the next section state special rules 
governing the devolution of certain classes of technical stridhan. Tlie rule 
here slated is with the variations noted in clauses and (5) applicable alike 
to the Mitakshara and the Mayukh. 


The texts on this point somewliat differ as will be apparent from the 
following ~ 

Gautam (one reading) The sister’s fee belongs to the uterine brothers after the death 
of the mother, (6) 

ih. The sister’s fee belongs to the uterine brothers , after them it> goes to the mother, 
and next to the father. Some say before her 

lb. The sister’s fee belongs to her uterine brothers, if her mother be dead Soo:e 
(declare, that it belongs to them) even while the mother lives 

<1688. But the variation in the reading is immaterial since, the brother being 
mentioned first he was probably intended to take first, and this is tlie view now 
generally held. 

After the brother and the mother the course of devolution follows the other 
Stridhan. 

0) In the absence of legitimate issue, illegitimate issue inlierit, daughters 
taking before sons I otherwise succession follows the ordinary law or custom, 

(2) Nothing in this section applies to a married woman. 


(1) Krishna, i v St^ripaii, iiO B 838 : Kesar 
Cf.i V Hunsmj, 80 B 481 PC. Pormappa v 
Shddappa, 80 B. 607. 

(2) 1 W. <&. B. 216. 

w) Lakshmi Bai v. Jay ram, 6 B H 0 B. 
(AC) 162; Lallulho,i v. Mankuvarbat, 2 B. 388. 
U) Hit. II XI- 11 

(S) May, iV-X-Sa : Sitabai v. TTrtSrtwlrao 
8 Bom. L. E. 201 • 

(0) 0«Qtam XXVm'23; as cited in Mil 


II XI- 14 ; Same Translation fn Mav, IV x* 
32 

\7) Gautam XXVII I -23 as cited in 
Dayahhag IV'III-27; Virmitrodai (Sarkar) 
242 ; Sm. Ch. IX- III- 82, 36 ; Vivad Chint 
(Tagore) 270. 

(8) Gautam XXVIII- 26, 26; 2 8 B.E* 808. 

(9) 2 Vyvastha Chandrika 423, 660; Bbatta^ 

ebarya’s ft. L (2nd Ed ) 678 ; (Junn H L 
U9. ’ ’ ’ 
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2887. Mithila.— In the Mithila country after the brother and the 
/g) mother, the father takes, which is also consistent with one 

reading of the text before cited and accepted by the Vivad 
Chintamani which is a local autliority in the Mithila country. 

2688, Dvavid DepaPture. — In the Dravid country where the Smriti Chan- 
drika is a spec ‘9 ..jocal authority the viriation in reading before noticed is accept- 
ed so that the Sdlk is first inherited by the mother and then by the full brother. 

In the Mayukh and the Dravid country the 

Devolution of cer- following classes of Stridhan follow a special 
tain other Stridhans. line of devolution : — 

(1) Ydiitdk Stridhan goes to the maiden daughters in the 
first instance. 

[2] Anvadheyak, Adhivednik and Pritti Datt stridhans are 
shared equally by (/) the sons and unmarried daughters, (//) by 
the sons and married daughters and failing them, it is inherited 
by the daughter’s children and son’s son. 

Provided that in the case of Stridhan mentioned in the 
last clause widowed daughters are excluded and the widows of 
Gotraj sapindas do not inherit any stridhan. 

2889. Analogous Law.— The first clause stating that the Yautak Stri- 
han goes first to the unmarried daughters alone, not to the sons is in accor- 
dance witli Manu d) followed both in the Mitakshara and the Mayukh. (*0 

As to Anvadheyik Stridhan Manu declares that il shall be inherited by 
her children h*)) and it has been so held. As amongst daugliters the unmarried 
are preferred to the manied. The same rule extends to Southern India (^) ex- 
cept that widowed daughters are excluded from inheriting it ^*0 and the widows 
of Goiraj Sapindas do not take as they do under the Mayukh, Cons- 
quently, neither the brother’s widow nor the daughter-in-law (^^)*will 
take as heir. 

* 

Pritti Dutt. -Is a species of Anvadheyak and follows the same lule.l^^) 


(1) Manu 1X-13U, 

(2) Mit II.XM8. 

(3) Manu IX-135^ cited and followed in 
May IV-X-l?. 

(4) Manu lX-195; May 1 V-X 14 (Hand 
lik) 96. 

(5) Means a gift to a woman from her 
husband or his family subsequent to her 
murriage. Hurry Sfictnkoi v Krishnerao 
cited in Daynl Das v Scivitribai 84 B 386 
(889). 

(6) Ashabai v. ilaji Tyeb, 9 B 116 (120) 
followed in Sitabm v Wasant Rao^ B Bom.L 
E. 2(Jl (208); Dayal Das v. Savitri Bai, 3 * B 
386 ; Jagannath v. Narayan, 84 B 663 (568). 

(.7) Dayal Das v. Sav«fn6at, 34 B 886, 


(8) 8m. Chand IX-IIM 11 ; Muilu v. 
Vorasinqha, 8 M. 290 ; Sangamalatkammal v. 
Volayavda, 8 M H 0, K 812 (313, 816); Bm. 
Chand IX-III-i ll ; Sengamaluthommal v. 
Volayaf>da 8 M.H.O.K. 312 (813, 816) ; Mutiu 
V. Dcrasinga 3 M. 290 ; Vefikntarama v. 
Bhujnnga, 19 M. X07. 

(9) Sm. Chand 1X.I1I.9, 

(10) Bandom v Bandam, 4 M H, 0. B, 180; 
Thayommal ▼. Annavtuilai^ 19 M. 85. ' 

(11) ^haymnmal v. Annamalai, 19 M, 35 ; 
Kanakammal v Anantharaihit 37 M, 293. 

(12) Bandam v Bandam, 4 M.H. 0 R 180. 
(18) Jagamth v, Narayan, 34 B. 663 

(668). t » 
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SPECIAL RULES OF DAYABHAG SUCCESSION. 


sucoesBionto Snik The heirs to the Sulk, Anvadhe- 

and Anvadheya. g,£^g received duri ng maidenhood of a 

woman subject to the Dayabhag law are in the first instance her — 

(1) brothers of the whole blood- 

(2) mother. 

(3) father 

(4) husband 

and it then follows the line of succession applicable to other 
stridhan. 


2590. Analogous Law.- 

the Dayabhag. (1) 


-This section is supported by an express text of 


Devolution of Stri- 
dhan under the Daya 
bha^ law. 


28S- Under the Dayabhag law stri- 
hc^Dfl**a other than Sulk, Ayautak and Pritti Dutt 

^ and other special classes of stridhan, hereinafter, 
provided for, devolves on the following heirs ; — 
The son and unbetrothed daughter. 

Married daughter having or who is likely to have a son. 
Son's son. 

Daughter's son. 

Son’s son's son. 

The son of a rival wife. 

Her son’s son. 

A barren daughter or sonless widowed daughter. 

The parents. 

Brother. 

The husband. 

Synopsis. 


(1) ^Dayabhaga texts on devolution (5) Daughter s son (2595). 

of stridhan (2591). (6) Sons sons son (2596). 

(2) Son and betrothed daughter (2592). (7) Son of a rival wife (2597). 

(3) Married daughter having or like- (8) Barren or widowed daughter 

ly to have issue (2593). (2599). 

(4) Sons son (2 594). (9) Other heirs (2600). 

2091^ Analogous law : — The Dayabhag law on the subject of this 
section is i^apported by the following texts. 

Dev ala. A woman’s property is coiuidod to her sons and unmarried daughters, when 
she is dead; but if she have no issue, her husband shall take it, her mother, her brother or 
her father. U) 

Dayabhag. (Citing the last) Here it is expressly declared that the mother’s goods are 
common to the son and unmarried daughter and if the maiden daughter were oxciusively 
entitled to the whole of her mother’s estate [notwithstanding the existence of .the brother] 
the special text of Manu and others [which will be cited] concerning fyautak] wealth 
given at the nuptials, would be unmeaning; since she should have the right to all oases 
indiscriminately, (3)* 

(1) Dayaghag l,V IlI-26-28. (a) Dayabhag IV-ll- 7. * 

(2) Cited in Dayabhag IV- 114 

G* Ht c. H8 
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2592. Son and betrothed daughter.— The next heir to the mother s 

Stridhan is her son and “un betrothed” daughter. (1) The 
Cl (1) Sanskrit word for “betrothed” ''KumarC is so understood. 

The fact that the daughter is betrothed but not married is 
immaterial since both fall into a class apart. (2) But this view is combated 
by Jagannath who writes “ Shri Krislina Taralankar, and others hold that 
unmarried daugliter whether verbally betrothed or not, shall at the same time 
take equal shares. Does it not appear from the separate mention of them in 
the text of Gautam, that their title is successive ? To this we reply, since it is 
acknowledged that the succession of a daughter who has been betrothed is 
barred by the claim of one who lias not been affianced, both cannot have an 
equil right to inherit with their lirother ; one who has an equal title witJi the 
preferable heir, cinnot be reduced to an equal succession with one who would 
have been excluded by that lieir; for stronger and weaker claims cannot in the 
sime circumstances, be equal. Bui as a son, wlio would be debaired by the 
existence of his own father, has an equal claim lo the patrimoney with his 
pat^‘rnal uncle who had an ei]ual right with his father, so likt'wise in the present 
instance a b 'trothed diughtcr who would have b.en debarred by a daugliter not 
betrothed lias an equal title with a son who had an (*qual title with a daughter 
who was not betrothed . 


2593. Married daughter having or who is likely to have an issue.— 

The meaning of this phrase has alre ady been examined in 
^ the prec ‘ding pages, while dealing w’ith tlie gent ral law 

of inheritance. 

2594. Son’s Son. — I'he son’s son takes precedence ofa daughter’s son for 

it is reasonable, since the married daughter- is debarred 
^ ^ from the inhiTitance by the sdn, that the son of the de- 

barred daughter shall be excluded by the son of the person who bars Iier 

claim. ^ , 

2595. Daughter’s son. — Tlie daughter s son takes next, for as the text 
of Manu expresses, “Iwen the son of a daugliter delivers 
him in the next world, like tlie son of son” I''*) 

2596. Son’s son’s son. — 'Phe son’s grandson is 
placed on the authority of Shri Krishna. 

2597. Son of a rival wife. — His claim w^as affirmed in an old case 
decided in 1836 on the authority of the court Pandit 


Cl (4) 
Cl (flj 


Cl (8, 


who cited Dayakram Sangrali in support of his opinion. 


Gulab Shastri assigns him even a higher place between (Jj and 

2598. Grand and great grandson. — According to the Dayabliag, barren 
and widowed daughters should come in after the daughter's 
son, but both Shri Krishna and Raghimandan support 
the order given liere, and Slirikrishna’s views are considered as preferable in 
this matter. 


(1) In Basantfi v. Kamikshya, 311 0. ^8 (27) 
P.C it was conceded that an “unmprried 
daughter’* succeeds to the Ayautak Stiidhan 
in the absence of a son 

(2) Sreenaih v. Surbo, 10 W R. 488 
(490) “The daughter not verbally betrothed, 
whonf the legislator calls a virgin daugh- 
ter.” B Dig. 5)1. 

(3) 3 Dig. 590. 

(4) Dayabhag lY-II-H, 


(5) Manu IX-139; cited in Dayabhag IX 
11.10; Dayatattwa X.7 (Setlur) 600. 

(6) Dayabhag lX-TI-12: See Colebrooke’s 
note. 

(7) C/tund V. Kisfu^nmunee, 0 BS.H. SO 
(05); 7 I.D (OS) 7H4 (708). 

(8) Sarkar’s UL. (;)rd Ed) 416. 
Dayatattva X.8; (Setlur) 500, Dayakram 

Sangrah II-IV.7 (Setlur) 130 ; Bannetjee's 
Marriage and Stridhan (4th Ed.) 4BU, 
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2599. Barren or widowed daughter. — A barren or sonless daughter is 
placed here for reasons last given. According to the 
Dayabhag her place is after tlie daughter s son in the list 

of heirs W, 


2600. Other heirs. — In default of her children, her step-sons or their male 
issue, the heirs to succeed are tlie heiis of a childless 
Cl. (10) (12) woman viz-htx fatlier, rnotlier, brother and husband, 

Except the Sulk and Anvadheya Stri- 
SucccBsion to child- (jhans, tlic hcirs to the stridhan of a childless 

less women. 

woman arc — 


[a) If married in BraJiin Jonn— 

(1) Husband. W 

(2) Brother. 

(3) Mother. 

(4) Father. 

(/)) If married in J.s//'- /arm — 

(1) Mother. 

(2) Father. 

(3) Brother. 

(4) Husband. 

(c) After whom in whatever form married, her hcin, are — 

(5) Husband’s younger brother. 

(6) Son of husband's elder or younger brother. 

(7) Sister’s son, including step sister's soni 

(8) Husband’s sister’s son. 

(9) Brother’s son. 

(10) Daughter’s husband. 

(11) Father in-law. 

(12) Husband’s elder brother. hO) 

(13) Her father-in-law’s great grand son in the male line. 

(14) The paternal grandfather of her husband or his issue.hi) 


(1) Dayabhag lV-II-12. 

(2) Basansa v. Kamih Shya, 33, C. 28, (27) 
P. C. 

(8) Dayabhag IV-III-2.4: Bisto Pershad v. 

K. 116 804. 

(4) Dayakram Sangrah JI-III-16,17 (Set- 
lur 128. 

(6) Ib, 

(6) who comes before widow’s step 
brother Debiprassonm v Ilarendra, 37 0. 
863 ; In Toolsey v. Luchymoney, 4 0 W. N 
7i3 Sale J. placed a brother’s son before the 
husband’s younger brother of the half 
blood . 

(7) Tills order is supported by Dayabhag 


IV III-31. as explained in Kfsserbai v, 
Tlunsroj, 30 B. 431 (451. 462) P (j , Bachha 

V Jugmon 12 C. 348 (363.) 

(H) Dashrathi v Bipm Bihar i, 32 C. 261 
P C. Sashi Bhushan v. Rnjendra, 40 C. 
82 P 0 

(y) In Gossain v. KisJienmunee, 6 B B R. 
00; 7. I. D. (0 S ) 734 the son of a co-wife 
was preferred to the Fon of the daughter's 
son of the woman’s paternal great grand 
father. 

(10) Dayabhag IV-IIl-3y ; Dayakram 

Sangrah 1 1- VI- 10 (Setlur) 133 ; DayatattWa 
X.39 (Setlur) 604. • 

(11) 3 Dig. 623 citing Vishnu Pnran. 
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(15) The paternal great grandfather of her husband or his 
issue of the husband in order of propinquity. 

(16) The Sakulyas. 6) 

(17) The Samanodaks. 

(18) Samanpravars. 

(lyj The Crown. 

HeiM to property 287" The heiis to Stridhan given by the 
given by the father, father are in the first instance — 

(1) The full brother. 

(‘2) The mother. 

(3) The father. 

(4) The husband. 

2601. Analogous Law. — This section is b ised on the Dayabbag 6) and 
supported by judicial precedent. <^1 


Heirs to Yautak 288. The Yautak is in the first instance 

taken by — 

(1) Unbetrothed daughlers 

(2) Betrothed daughters. 

(3) Married daughters who have or are likely lo have son. 

(4) Barren and sonless widowed daughters. 

(5) The son. 

(6) Daughter’s son. C*) 

(7) The son’s son. («) 

(8) The son’s son’s son. 

(9) The son of a rival wife. 

(10) Grandson of a rival wife. ^’9 

(11) Great grandson of a rival wife. 

2602. Analogous Law. — Succession lo Yautak iindor tlie Bengal school 
follows the orthodox texts in favouring llie exclusive succession of daughters, 
the only difference being in the order in which the daugliters take. This as 


(1) Day akram San grab II-V-ll (Setlur) 
133. 

(2) 16. II.V-13 (Setlur) 133 ;In 16 § 12 it 
is said that if the woman be a Brahmin the 
heirs are inhabitants of the same village’* 
but this view is overruled by the Privy 
Council in Collector v Cavaly, 8 M. 1. A 
600. 

(8) 3 Dig. 623 Jaganath placed next 

mother’s Sapindas and Samanodaks; but 
does not mention Samanpravars. 

(4) Dayabhag IVTII IO, 29 Gmtra 
Eaghunandan Dayatatiwa X>10, 11, 26 

wbo places the husband first except as re- 
gards the property given by parents daring 
maidenhood and Shrikrishna wbo places him 
first also as regards gifts subsequent. 
Dayakram Sangrah ll-V-a, 4. See this sub- 


ject diBcusred per Dwarka Natb Mitter J. 
in Judoo Nath v Busunta, 19 W. E. 264 
(2o6,267). 

(6) Judoonalh v Busunta^ 19 W. E. 264 ; 
Hurry M( hun v. Somiun, 1 C 275; Oopal 
V Riimachendra, 28 C, 311; Ram Oopal v. 
Narain, 33 C 313. 

(6) Dayabbag IV II 25 ; Dayakram San- 
grah 11 -III B ; 

(7) Dayakram Bangrab 11-111*0. 

(H) Ib § 10. 

(9) lb 

( 10 ) lb. § 11 . 

(11) 16, 13 

(12) Manu X 131 Oatttam XXVin.21, 
Yajnavalkya 11*117 ; Baseanta v. Mamk$h 
2/0, 83 0. 28 (27) P. 0. 
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explained before, arises from the significance attached to the word ^*APrat and 
‘'apratisthit ” which are interpreted to mean ‘"unaffianced” and ‘'not actually 
married.” 


A widowed daughter having a son himself disqualified to inherit, will still 
count as a married daugliter liaving a son 


Disqualified heirs 


28®- Persons disqualified from ordinary 
inheritance by reason of physical defects men- 
tioned in S. 236 are equally incompetent to inherit to stridhan. 


2603. Analogous Law. — The following texts support this section. 

Manu:~ Impotent persons and outcasts are excluded from a share of the heritage; and so 
are persons born blind and deaf as well as madmen, idiots, the dumb and those who have 
lost a sense (or limb). (3) 

Mitakahara:— (Citing thelast) The masculine gender is not here used restriotively in 
speaking of an outcaste and the rest. It must be therefore, understood that the wile, the 
daughter, the mother or any ofher female being disqualified tor any ot the defects which 
have been epecifiod is likewise excluded from participation. (4) 


2604. This passage however refers to succession to a male. And the ques- 
tion arises wliether it is equally a disqualification to succession to Stridhan. On 
this point it was observed in a case “According to the Hindu lawyers, such and 
other infirmities are the signs of original sin, and it is the sin which is the 
cause of disinheritance and tliis is used as a ground for bringing men to repent- 
ance. The Stridhan, heir, would not be affected by this, and the widow, though 
dumb, may recover this portion of tlie property; the daughter cannot.” 


2®o. (q 

Illegitimacy no bar, 

married woman. 


In the absence of legitimate issue, illegitimate 
issue inherit, daughters taking before sons. 

(2) Nothing in this section applies to a 


Synopsis. 

(1) night of illegitimate dnldre^i to (3) Preference as between degraded 
inherit to mother (2605). and undegraded children ( 2607 ). 

^ 2 ) Prostitute s children (2606). 

2605. Analogous Law. — Abundant texts (^) exist in the early Smritis 
recognizing one’s natural offspring and there is no authority against the 
existence of Jieriiable blood between the woman and her offspring. As such 
Hindu law recognizes children whether Jegiti mate or illegitimate as entitled 
to inherit to their mother in the absence of legitimate issue. (®) But the rule 
is obviously inapplicable to the illegitimate issue of a married woman. 

2606. Prostitute’s Children. — The rule is more applicable to professional 
prostitues and to women who have become degraded by unchastity. In the 

(1) Dayabhag IV- 11-23 ; Payakram San (6) Mit. II-X-S explained in Vallabhrant 

crab II II'5,7. v Hariganga, 4 B. H. 0. R. (A 0) 135. 

(2) Charu Chunder v. Nohe SundatiAQ (6) Menu IX 36 38. 

Q 1/37. (1) MynaBaiv Vttaram, 2 M. H, 0. R. 

(3) Manu IX- 201. 198 (203); Arunagiriy Ranganayaki, 21 M 

(4) Vallahhram v, Hariganga^ 4 B. H. C. R. 40, . . „ 

(A 0) 135 (litf). 86® Bannerjee*s Marriage (8) Meemkshi v, Mufmndx, 88 M. 1144, 
Ua Stridhan (4th Ed.) 869. 370. 
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case of the former attached as dcvadsis to pagodas, the courts both in Bombay 
and in Madras have recognized the right of their illegitimate issue to 
inherit? daugliters taking before sons. This is so by custom, if not by law. 

But it is said that the pagoda girls should not be taken to determine the gene- 
ral law of their class, since they take by custom more tJian by law. 

2607. The question is however one upon wliich one cannot feel certain 
since there are two views possible and both views are supported by a strong body 
of judicial opinions, since while on the one hand it is held that ‘'with prostitutes 
the tie of kindred being broken, none of their relations who remain und( graded 
in cash', whether offspring or not inherit from them. Tlieir issue after their 
degrad ition succeed. (^) On the otlier hand it has been held that “ no tie of 
blood can be destroyed by unchastity, whatever personal disability may be 
impos'd by express provisions of the law upon the person who has be- 
come uncliaste ; consequently, while inheritance is a right arising 
out of consanguinity, the unchastity or degradation of the propo- 
situs or proposita as the case may be, will not divert tlie descent of pro- 
perty, save where there is an express provision.’’ This view seems unques- 
tionably right; for there is no authority for the proposition that when a woman 
has lapsed into prostitucion, she becomes civilly dead, with the result that the 
tie of relationsliip wliicli connects her to her kindred is completely severed. It 
has accordingly been held that the Stridhan of a degraded marri(*d woman 
would follow the natural line of succession applicable to iier Stiidlian. 1'') As 
such the Courts have upheld the claims of the liusband stepson bror^''er’s 
son and the daughter, 


(1) Jaya Madhav v. Manjunath, Bom, 
L. R. 320. 

(2) KamaliShi v. Nagarathncm, 5 JM. H. C. 
R. ICl; Norasemna v. (Umgu, 13 M, 133; 
Arunoyiri v. Banganayahi, 21 M. 40. Subha- 
rayav. Ramasom^ 23 M 171(177) 

(3) Venkuv. MutHikannu, 12 M. 214. 

(4) Meenakshi v Munrandi, 38 M, 1341. 

(5) Strange’s Manual § 863 , P. 83 ; 

Tara Munee v Mottee 7 B. 6. R. 325 , 8 
I. D. (0. 8) 247 ; Kamineymoney (In re) 
21 0. 6J^7 ; Tripura v Harmati, 38 C. 495; 
Myna Bai v. Uttaram, 2 M. fi. 0. R. 1^6 
(203) : Sivasangu v. Minal, 12 M. 277 ; 
Narasonna v Oangu^ 18 M, 183 (134.) 

(6) Bxralal v. Tripura, 40 C. 650 (676) 
i’. B. ; overruling Tara Munnee v Motee, 7 
B. 8. R. 325 ; 8 I, D. (0. 8.) 247 ; Ham Nath 
V. Durga 4 C 560 ; Kamineymoney, 21 C. 
697 ; Baman ndaY. Baikishori, 22 0. 847 ; 
SamMqyee Secretary oj State, 25 C. 254; 
Sundari v. Pitamhari, 82 0. B71 dissenting 


from Sivasangu v. Minal, 12 M. 277 , Nara 
sanm v Gangu, 18 M. 133 followiilg 
JHsheshur v. Mata Oholain, 2 N. W. P. H. C. 
R 300, Ganga v Ghasita, 1 A. 46 ¥ B ; 
Narain v Tirlok, 29 A 4; Adeyapa v. R«d- 
rava, 4 B. 104 ; Tara v. KrUhno, 31 B, 495 
(611); Jaganath v Tripura, 84 B. 553 (559); 
K(giyadji v. Lakshtni, 6 M. 149 ; Svbharoya 
V. Ramasnmi, 23 M. 171 ; Bhutnath v. 
Secretary oJ State, 10 C. W N. 1085 ; 
Sundam v. Nemye, 0 C, L. J 372 ; Tripura 
V. Harimati, 38 C. 493 ; Bam Prasad v. 
Stibu Bai, 4 N. L R. 31 ; Suhharaya v. 
Bamasemif 23 M 171 : Meenakshi v. Muni- 
andi, 38 M. 1144 ; Jagamaih v. Norayan, 
34 B. 658 (659 ) 

(7) Hiralal v. Tripura, 40 C. 660 F. B. 

(8) Naram v. Trilok, 29 A. 4. 

(9) Subaraya v Bamaeami, 23 M. 171. 

(10) Hiralal v. Tripura, 40 C. 660 P. C. 

(11) Tara v. Kriehia, 31 B. 496. 
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family ... 377 

Eight to property of natural family 377 
Bight to partition in ' adopted 

family 378, 643 

M inheritanoe 377 


Bight to lineal suooession ... 378 

,» collateral suooession ... 378 

Share in oompetition with aursa 

son 381, 383 

,, iilegtimate 

son of Shudra ... 937 

Rights of adopted son if date baok 
to death of last owner 379-381 

Right to question acts of widow ... 889 

„ set aside alienations of 
intermediate holder 379, 380 

Gift to person wrongly described as 
adopted son 37 5-37 C 

Persona designata ... 375 


ADOPTION. 

General Principles. 

Genesis of the institution among 
Aryan races ...viii, ix 

Greek and Roman adoptions ... Ib. 

Adoption of children of either sex 
in early Hindu Law 281, 286 

Modern adoption confined to a son. Ib, 
Definition of adoption ... 281 

Special works of authority on. liv, 196 
Texts on the law of adoption ... 281 

Secular and religious motives for 
adoption ... 232 

Status of adopted son in modern 
Hindu Law 


282, 288, 28B 
as in- 


288 

283 


Forms of adoption 
Who may adopt. 

Adopter to be issueless ... 

Special meaning of ‘‘issue' 
eluding SOD, grandson and groat- 
grandson 

History of the restriction 
Existence of nephew or daughter’s 
son, no bar 

Simultaneous adoptions invalid 284, 
Adopter to have attained age of 
discretion ... 232, 

Age of majority for purposes of 
adoption 

Adopter to be possessed of sound 
mind and a free agent 
Adoption by ascetic or sanyasi ... 

„ bachelor or widower ... 

„ degraded person 

„ lunatic 

„ minor 

„ person disqualified from 

Inheriting 

Adoption during pollution 
Agreements against adoption, if 
valid 

Prognanoy of wife no bar to adop- 
tion 

Statutory prohibitions 
Adoption by Burmese 
Adoption by Jains 
Adoption by Parsis 
„ husband 
Assent of wife unnecessary 


276 

2H6.2HH 


289 

289 

232 


289 
291 

290 
290 

290 
282 

291 

292 


290 
298 
... 860 
286, 859, 860 
... 286 
... 293 

... Ib, 
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Effect of participation of one of 
several wives ... 294 

Adoption by woman ... 294 

Wife*s adoption ... 296 

Authority of husband essential to 295 

Joint authority invalid ... 296 

Widow may adopt to herself in 

Kritrima form ... 286 

Ado'ption hy wife 

Husband’s authority essential 295 

Joint authority to wife and stran- 
gers, invalid ... 296 

Wife may adopt jn Kritrim form to 
herself ... 866,867 

Adoption by tvidow 

Texts on the subject ... 294 

Differences between the schools 297, 298 
Co widows* adoption 819, 320 

Preferential right of senior widow... 820 

Prohibition by husband negatives 
her right ... 299 

Prohibition, express or implied, 299, 800 
Adoption by Maharashtra widow 809, 810 
Presumption of husband’s consent. 311 

Consent of kinsmen necessary in 


undivided family 297, 311 

Bengal and Benares schools 300, 301 

Express authority of husband es- 
sential ... 300 

Adoption by minor female 301, 302, 803 

Ago of majority for adoption ... 301 

Dravid widow’s adoption 303, 804 

Consent of sapindas necessary 304, 307 

Motive of widow immaterial ... 809 

Adoption bv untonsurod widow ... 350 

,, widow pregnant in oou- 
cubinage ... 850 

Termination of widow’s power to 

adopt 320, 327 

,, where husband was sepa- 
rate 325. 327 

,, where husband was joint.- 328 

Cciisent of Kinsmen 

Consent effective only in the ab- 
sence of prohibition by the hus- 
band ... 806 

Whose consent necessary 305-308 

Father-in-law* a consent in undivid- 
ed family ... 805 

Consent of the manager ... 306 

Consent of Sapindas 306 

Consent as evidence of propriety of 
adoption ... 306 

Consenting Sapindas to be sui 
Juris ... 307 

Consent obtained by fraud, undue 
inffuence, oo-arcion, etc. ... 808 

Consent given from interested 
motives ... 309 

,, for consideration ... 308 

Consent of co-widow unnecessary... i)08 

Consent revooability of ... 808 

Consent of majority of Sapindas, 
suffiioient ... 808, 309 

G. H. C. — 119 


PAGE. 


Authority to adopt. 

Can be given to wife alone ... 816 

Form of authority 811, 312 

Conditional authority 310, 317 

Construction of authority 318-819 

Liberal construction ... 816 

Reasonable construction ... 816 

Authoritv conferred by will ... 8l3 

Hindu Wills Act, effect of ... 818 

General authority to adopt 814, 315 

Joint authority 296, 315 

Successive adoptions when permis* 

Bible 814-316 

Direction to adopt a persona de- 
signata ... 316 

Provision for obtaining consent of 
others 316, 317 

Limited authority ... 817 

Illegal authority ... 3i7 

Vagueness, authority, void for 318, 319 

Revocation of authority ... 319 

Termination of authority to adopt. 325. 

827 

Effect of fraud coercion^ etc,, on adoption. 
Voidable adoption ... 321 

Ratification if possible ... 321 

Adoption must be voluntary ... 322 

Corrupt adoption ... 323 

Adoption by fraud 324, 325 

Limitations on widow's power to adopt. 
Principles underlying ... 325, 826 

No revival of power once at an end. 827 
Adoption by widow as gotraj sapin 
da ... 327 

Rule applies to grandmother ... 16 

Alitcr where son dies a minor and 
unmarried ... 397 

Fjstate vested in co-widows 328 

Consent ineffective to revive power 
once at an end ... 828 

Rule inapplicable to joint families. 829 

Who may give in adoption. 

Father’s power to give ... 380 

Right not affected by age or conver- 
sion ... 381 

Mother‘s right ... 831 

Re-marriage not a bar ... 331 

Delegation of right ... 832 

Limits of delegation ... 332 

Conditional delegation ... 382 

Right to give oonfioed to parents... 382 

Who cannot give in adoption. 

Adoptive father ... 832 

,, mother ... 832 

Step mother ... 832 

Brother ... 332 

Paternal grand father ... 382 

Who may be adopted. 

Textual rules regarding qualifi- 
cations of adoptee 838, 884, 835 

Niyoga rules ... 836 

Extension of Niyoga rule not pea- 
misslble ... 848 
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Identity of oaste - 8^6 

Orphan ineligible ... 

Person already adopted — »»' 

Age of adoptee immaterial 337, 338 

Adoptee to be unmarried except in 

Bombay ^ ••• 

Adoption before investiture in Ben- 
gal and Benares ^^9 

Prohibited relation 339, 8i0 

Only son - ; f ^ 

Stranger can be adopted ... 

Same boy cannot be adopted by two 
persons 

Adoption of daughters by dancing 
girls . ... 287 

Ceremonies for adoption. 

Giving and taking ... 345 

Datta Homam, when necessary 845. 840 
Beligious ceremonies unnecessary 
fot8hudr»8__ 


Of Sikhs and Jains 


.159, 3G0 


Intentional omission of ceremonies. 344 

Mere execution of deed insufficient.. 345 

Pactum valet, application of 
doctrine of » 3c»l 

Results of adoption. 

Change of family 

Loss of rights in natural family ... 3 m 

Efiect ou property vested in 
adoptee , , ••• 

Kestriotion on marriage and adop- 
tion in natural family ... 

Acquisition of rights in adoptive^^ 

Eight in o 9 -paroanary property 378, 937 
Rioht to succession lineally d<8, .lo/ 

* ,, ooUaterally 378, 037 

ex-parte materna. 379 
,, pater na 379 

Bight of adopted son in oompeth 

tion With aurasa son oW3, 383 

Agreements curtaUing rights of 

adopted eon 3^2, 35J 

Bfieot of adoption on will of last 
owner ••• 

DlDesting of estate on adoption. 

What properties vest in adoptee ... 3/8 

Efiect on widow’s estate l-OO® 

„ stridhanam 1083 

Hnsband of widow, a memhet of a 
joint family _ ••• "8“ 

a divided member 881 

limits of the rule 

Besult of decisions ... ozo 

Customary adoption, '' 

Burmse adoptions • • • w- 

Apatitha and Keitima forms ... Zo. 

Who can be adopted - lo. 

Ceremonies necessary for ... 

Bights of succession 361 

Bwamushyayan adoption, 

' Texts on the subject 
History of the law - 

Customary varieties — 850 


Eights of succession ... 366 

Illaiom adoption. 

Customary in Southern India ... 287 

Its incidents 288 

Jam adoptions 

Absence of religious significanoe 286, 369 
Who can be adopted 286, 369 

Authority of husband unnecessary. 285, 

369 

Customary ceremonies ... 360 

Kritrima adoption. 

Mithila variety *.« 286 

Incidents of •• ^67 

Widow may adopt to herself ... 367 

Who can be adopted ... 368 

Rights of succession 868, 361 

Parsi ad(ption. *•' 286 

Evidence and proot of adoption. 

Strict proof essential 362 

No presumption in favour of adop- 
tion 362, 363 

Evidence in writing 363, 364 

Antecedent probabilities ... 364 

Publicity •“ 365 

Admissions and conduct of the 

parties 365, 368 

Independent advice where woman 
adopts ... 364 

Ancient adoptions, proof of, less 

strict ... 369 

Estoppel by representation ... 369 

„ acquiescence 370, 371 
Limitation for challenging adop- 
tion 371, 372 

,, for establishing adoption 372 
Burden of proof ... 372 

Pleadings regarding adoption ... 374 

Factum Valet. 

Scope of the rule 348, 349 

Tiimits to its application 349, 860 

Adoption of eldest or only son ... 848 

,, youngest son ... 348 

Adoption by widow pregnant in 
concubinage ••• 360 

„ untonsured widow. 860 

Other disqualifications. ... 851 

Adoption through bribe 361 

Invalid adoption and ifs effects. 

Adoptee acquires no rights 374, 376 

Gift to adopted son as such ... 876 

Persona designata 376,376 

Construction of bequest ... 376 

Effect of acquiescence 384; 386 

Estoppel by conduct ••• 386 

Idttltery. 

Of wife ••• 267 

Of husband ••• 

Maintenance, effect of, on right to 267 423 
Restitution of conjugal rights 
effect of, on ... 207 

Adverse PoneMlon. 

Against Manager at endowment,.. 866 
Heiress’ aognisition by, her eW- 

dhan 914,1090 
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Affiliation. 

Modes of, in early Hindu Law 
Modern law as to 
* Agreement. 

Marriage agreement 
Not specidoally enforoeable 
Not to adopt void 
Partition, agreement against 
Restricting rights of adopted son 3 62, 363 
To hold property in shares, effects 
partition ... 627 

Alienation. 

SeB atso Co-par c^ner, Joint family ^ 
WoynaWstate etc etc. 

Oo-parcener’fl right in Mitakshara 
Law 545, 571, 588 

,, Dayabhaga 581, 588 

Father’s power in Mitakshara 
Law 531, 588, 591 


274, 276 
.. 277 

228, 229 
.. 228 
292-293 
653-654 


Guardian’s powers 

413, 414 

Holder of impartible estate 

725, 730 

Heiress 

1001-1008 

Manager of joint family 

518, 527 

,, ,, religious or chari- 

table endowment 

856 857 

Self acquired property 

... 673 

Widow’s power 

lOGO, 1061 

Necessity for 

... 1060 

Burden of proof 

1061, 592 

Setting aside, if improper 

... 1060 

Equities on setting aside 

... 1060 

Eestraint on when valid 

, . 745 

Ancestral Property. 


Meaning of the term 

... 466 

Modes of acquisition 

465, 467 

Joint acquisitions by members of 

family 

501, 508 

Accretions and accumulations 

466, 507 

Gift or demise by ancestor 

174 


Grant by Government 504, 605 

Inherited property ... 465 

Maintenance grants ... 729 

Maternal grandfather’s property ... 470 

Purchase with joint or ancestral 
funds ... 467 

Self-acquired property, undisposed 
of ... 465 

Property thrown into common 

stock 501, 505 

Bights of sous in, under Mitak- 
shara . , . 488 

Eights of sons in, under Daya- 
bhaga ... 582 

Be-united oo-paroener, property of. 708, 893 
Trade ... 676 

Unobstructed heritage .. 469 

Anoestral Ira.de. 

Heritable asset 575 

Manager, who is ... 577 

Powers of manager 577, 578 

Liability of other members 579, 580 

Liability of minor members 579, 580 

Angiras. 

Aathor*of minor Smriti ... xlvi 


PAGE. 

Anityadwamushyayana. 

See Adoption 

Antecedent debt*— See also Debts, 


father, Joint Family. 


What is 

532, 633 

Father’s power to sell land for 

... 533 

Liojits of the power 

... 632 

Mortgage debt of father 

... 633 

Anwadheya — See also Stridhan. 


Variety of Stridhanam 

... 914 

What is 

1085, 1093 

Succession to 

1096-1099 

Apararka. 


Commentator on Yajnavalkya 

... xzxiii 

Apaviddha. 


One of the subsidiary sons, 

now 

obsolete 

xxiv, 275 

Apastamba. 


Age and authority of 

... xxxvi 

Appointment— Power. 


Arsha. 


Approved form ot marriage 

... 225 

Ascetics. 



Who are 183, 184, 291, 97l 

Law governing succession to 971, 995 

Asura. 


Form of Marriage xxiii, 226, 227 

Succession to stridhan of woman... 1102, 

1103 

Attachment. 

Of undivided share in joint family 
property ... 671 

Not effeotivo to create severance ... 676 

Property not liable to ... 744 

Attestation. 

Effect of ... 602 

Knowledge of contents not imputed. 602 

By reversioner to sale by widow ... 1039 

Atri. 


Author of minor Smriti 

Aurasa. 


xxxi 

Legitimate son 

276, 276 

Bank of among sons in early Hindu 


Law 


275 

Authority to adopt 



Oral, suffioieiioy of 

Stamp and registration, 

if requi- 

311 

site 

312 

Construction of 

315. 319 

Liberal construction 


315 

Beasonable construction 


316 

Limited authority 


337 

Illegal authority 


317 

Vague authority 


318 

Be vocation of 


319 

Effect of death of one of the widows. 

315 

Can be conferred only on widow ... 

814 

B 



Bahuana grant. 



Duration of 


729 

Heversion to grantor 
Bights of grantee and his 

descend' 

729 

ants 

... 

729 
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Bachelor. 

Adoption by, valid ... 290 

Bandhus — See also Inheritance and 
Succession. 

Definition of 906-910 

Bbinnagotra Sapindas ... 010 

Mutual sapindaship essential ... 909 

Order of sucoesflion among 95‘.5, 962 

Mitakebara enumeration not ex- 
haustive ••• 907 

Dayabhaga law as to 992 995 

Female bhandus in Bombay 962-966 

,, in Madras 966-970 

Baudhayana. 

Relative age of xxxvii-xxxix 

Exclusion of women from inherit- 
ance ... xxxix 

Benami Transactions . 

Origin of the practice ... 755 

Practice common in India ... 754 

Efiect of ben ami transaction ... 754 

Real owner entitled to benefit ... 75^ 

Exception where fraud or illegality 
has been committed ... 158 

No presumption in favour of ... 756 

Proof of benami 756, 757 

Source of purchase money ... 756 

Relationship between the parties... 757 

roBsessioD with real owner ... 756 

Purchase in name of wife ... 7^6 

Purchase in name of other relations 7 57 

Benares School. 

Authorities in ... 196 

Adoption by widow in ... 297 

Bengal School : See Hindu Law, 

Succession etc. 

Authorities in 195, 196 

Da}abbaga, supreme in ... li 

Difierences from Mitakshara 897-900 

Adoption by widow 297 

Father’s right of alienation ... 582 

bon*8 right of prtition ... 582 

Buies of inheritance 897 

Betrothal— See Marriage. 

Marriage after 226, 227 

Blindness. 

When a ground of exclusion from 
inheritance ... 923 

Bombay School 

Authorities in 194, 196 

Mayukba, authority of lii, iiii 

Adoption by widow ... 297 

Succession of females as Gotraj 
* ft Sapindas « • • « 962, 965 

Btridbanam, law as to, more liberal 
In 915, 1086 

Brahma — also Marriage, 

Approved form of marriage ... 226 

Features of ... 225 

Presumption as to torm ... 278 

Brahminism. 

Later in origin than Hindu Law ... xxv 

Infi^enoe of, on the development of 
Hindu Law ... xxv 


PAGE. 

Confusion of religious and legal 
precepts ... ix 

Retarding influence of ... xxv 

Brahmo Samaj. 

Origin of ... 181 

Schism in ... 182 

Followers of, governed by Hindu 
Lhw ... I8l 

Brothev— -See also Co-paroennry, Joint 
Family, Inheritance, Succession, etc. 

Right to give in marriage ... 235 

,, , in adoption ... 332 

Adoption of ... 341 

Property of, inherited by another 
brother, not ancestral 473, 474 

Liability for debts of brother ... 698 

Half-blood 943, 944 

Re united ... 944 

Stridhanam of sister, right to in- 
herit 1102-1105 

Sulka, right to ... 1103 

Brother’s daughter. See also In- 
heritance 

JBhandu in Bombay 
,, Madras 

Brothers daughter’s son. Sec also 
Inheritance 

Bhandu under Mitakshara 
Sapinda under J)a}abhaga 
Brother* son See also InhcriUme, 
Inheritance per capita, 

Heir to his uncle 

Position of among heirs in 
Bengal 

,, Mayukha 

,, Mitakshara 

Brother’s son’s daughter 
Position of as heir 

,, Mitakshara 

Brother’s son’s daughter’s son. 

Position as an heir 

„ Mitakshara 

, , Bengal school 

Brother’s son’s son 
Position as an heir 

,, in Dayabhaga 

,, Mitakshara 

,, Mayukha 

Brothers Son’s Son’s Son. 

Position of, in the table of in- 
heritance 

„ Mitakshara 

Brother’s son’s Widow 
Heir in Bombay 
Brothers’ widow 
Right of inheritance in Bombay 
Burden of Proof 
Adoption 

Alienation or charge by father 
n ,, manager of joint 
family 532 

Shifting of burden where property 
has passed to stranger ... 502, 

580,590,592 



9C8 

Iso 

962 


956 


993 


945 

in 

944 


991 

... 

945 


945 


966 


966 


966 

... 

906 


996 


946 


991 

... 

946 

... 

945 

in- 

... 

949 


949 


966 

... 

966 


362 

6n, £93 
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Custom ... 21^ 

Debts, immorality or illegality of 5^)0 
Disqualification from inheritance... 927 
Impartibility ... 716 

Joint family property ... 4:96 

Maintenance, right to 
Necessity for alienation trustee ... 662 

,, widow ... 1,062 
or other limited owner ... 1,062 
Property acquired from savings of 
estate by widow or daughter etc. 101 
,, ,, ,, by holder of impartible estate. 701 
Re-union ... 709 

Will Proof of 790. 704 

BuPma 

Adoption in, kinds of 060, 061 


Caste 

See also custom 
Determination of, tests for 
Origin and history of 


... 177 

... Ixviii, 
Ixx 
Ixix, Ixxi 


Evolution of Ixix, Ixxi 

Caste autonomy ... 169 

Pour principal castes ... 176 

Shudras, position of ... 172 

Identity of caste necessary for 

adoption ... 096 

,, „ ,, marriage ... 249 

Inter sub-oaste marriages valid ... 244 

Inheritance, law of, different for 
illegitimate sons of Sudra 934-996 
Loss of caste effect of ... 179 

,, of son natural or adop- 
ted ... 2H4 

,, ,, adopter ... 290 

,, ,, husband or wife 264, 265 

„ ,, guardian 997. 99'9 

,, ,, maintenance holder, 436 

,, ,, heir ... 926 

Relief given by statute ... 173 

Caste Disabilities Removal Act 
* Efieot of ... J7:t 

Modifloation of Hindu Law ... 174 

Central Provinces 

Authorities in 194 

Milakshari Law ... 16. 

Ceremonies 

Adoption among twioe-born ... 946 

Datta Homam if necessary *■ 346 

Shudra adoption ... 047 

Marriage among twioe-born 232 234 
Customary adoptions 067, 360 

,, marriages 236-242 

Omission of when immaterial — 347 

,, „ „ illegal ... 232 

Change of Religion — See Conversion 
Charitable Endowments — See Cha- 
rity, Bel, Endowments. 

Charitable Endowments Act 
Scope of ... 891 

Charitable Purposes. 

What are® 810-811 


Alienation by widow for 1025-1026 

,, ,, manager ... 626 

Bequest to, when valid 816 816 

f, ,, void ... 817 

Charity. 

Objects of, in English law ... 816 

„ ,, India ... 816 

Gift for, in perpetuity ... 747 

Gift or bequest to 816 

Gift void for vagueness ... 817 

Cypres application ... 814 

Scheme, framing of, by courts ... 816 

Children. 

Legitimacy of, presumption of 278, 279 
Illegitimate, position of ... 279 

Christianity 
See Conversion 
Cognates. 

See Bhandus, Inheritance, Succession. 

Commentaries. 

Authority of, in the Hindu system 
of law 166, 157 

Sources of Hindu Law ... 167 

Duty of Judge to follow interpreta- 
tion of 150, 157 

Man u, commentaries on ... xxxii 

Mitakshara, ,, „ ... xlix 

Yajnavalkya ,, ,, ... xxxiii 

Benares school, commentaries pre- 
valent in . 194 

Bengal school 1!’6, 196 

Mithila liv, 197 

Southern India liii, 198 

Western India ... 196 

Committee. 

Appointment of under Kel. End. 

Act ... 886 

Suit against for misfeasance etc,,... 886 

“Compact” Beries of heirs. ... 945 

Compensation. 

Right ot purchaser from limited 
owner, when sale set aside ... 673, 

1,058, 1,061 


Compromise. 

Power of guardian 
„ heiress 


guardian 407, 409 

heiress 1072.1073 

manager of joint family 620, 
621 

trustee ... 876 

widow 1072.1073 


,, trustee ... 876 

,, widow 1072.1073 

Concubine. 

Right, to maintenance 426, 427 

Condition. 

Adoption, conditions limiting rights 
of adoptee 352, 363 

Gift subject to ... 771 

Invalidity of, when estate unknown 
to Hindu Law ... 302 

,, or, repugnant to nature 
of grant 745, 746 

„ or, illegal ... ,771 

Against alienation ... *745 

„ partition a 658, 654 

Repugnant conditions ... 745 
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Confiscation. 

And regrant, effect of ... oOq 

Property regranted when self-acqui- 
sition of grantee 604, 50C 

„ oo.paroe- 
nary property ... 

Conjugal rights 

86e Marriage^ Restitution oj conjugal 
rights. 

Consent. 

See also Acguiesceficej Estoppel, 

Woman* s estate. 

Adoption, consent of kinsmen to ... 006 

„ „ of adoptee ... 0 b3 

„ „ of co-widow ... 308 

„ ,, of giver and taker 883 

,, consent to invalid adop- 
tion in effectual 084, 085 

,, ,, to devesting of 

estate ,••• 

„ consent given for bribe, 

void ... OOb 

,, consent on condition ... S08 

,, consent obtained by mis- 
representation • •• 008 

,, consent cannot validate 

invalid adoption 8^28, 384 

Alienation by manager, consent of 

CO -parceners ... 610 

Alienation by widow, consent of 

reversioners to 1030, 1044 

Construction. 

See also Deed, Oiji, tcill etc., 

Authority to adopt 313, 810 

Deeds *** ^05 

Gift and other transfers 796-805 

Gift to females * ^30 

Maintenance Grants ... ^60 

Wills B06.814 

Conversion. 

Effect of, on applicability of Hindu 
Law 

Christianity, law applicable to con- 
vert to 187, 188 

Mahon. edanism, convert to, how far 
can retain Hindu Law 186, 1H6 

Of father, effect of, on guardianship 397, 

399 

Of mother ,, ,« 397, 300 

Of minor ,, „ 399, 400 

Of husband ... 266 

Right of convert to give son in 
adoption ... 331 

Caste Disabilities Removal Act. XXI 
of 18^ and its effects 173, 174 

Marriage, not dissolved by ... 285 

Re-oon version to Hinduism, status 


Co-parcenary property. 

See also Co-parcener etc., 
What is 

Ancestral property 
Unobsti^ted heritage 
Gift or devise by father, etc. 


188, 190 


480-488 
466-467 
... 469 

... 474 


Maternal grand father's property... 464, 

474 

Joint family property distinct from 468 
Joint acquisitions 468, 608, 609 

Property thrown into the common 
stock 601-604 

Accretions to ... 507 

Limits of coparcenary ... 489 

Bight of sons by birth in Mitak- 
shara ... 469 

Dayabhaga law different ... 682 

Right of CO parceners to partition. 642 
Father's power of alienation in 
Mitakshara 619, 531, 632 

,, „ under Dayabhaga 682, 683 

Management of ... 610 

Alienation of by father 631. 632 

,, manager 618, 619 


,, „ under Dayabhaga 682, 683 

Management of ... 610 

Alienation of by father 631. 632 

,, manager 618, 619 

,, ,, other co-parceners 645,671 

,, ,, solo surviving oo-par- 

cener • • • 397 

Gift by father or manager, 
when valid 524-628 

,, by other oo-paroener ... 671 

Income of, application of 615-516 

Execution sale of undivided share 
of CO .parcener 671 

Rights of purchaser ... 572 

Setting aside unauthorised aliena- 
tion of ... 644 

Survivorship, devolution of, by ... 896 

Co -parceners. 

Who are, under Mitakshara law 487-490 

,, Dayabhaga law 682 

Formation of co- parcenary ... 489 

Limits of co-parcenary ... 487 

Females under Mitakshara ... 490 

Dayabhaga law different ... 683 

Disqualification, grounds of ... 490 

Rights of Account, right to, in 

what oases. ... 616 

Income, no right to specific share 
of ...573 

Joint possession and enjoyment 640, 541 

Building with consent ... 642 

Miiintenance, right to ... 644 

Marriage expenses of ... 481 

l^Ianagement, interference with 643, 644 
Illegal or improper acts of mana- 
ger, right to question r*. 644 

Partition, right to ... 640 

Undivided share in property of .. 673 

Take by survivorship in Mitak- 
shara 893, 894 

,, succession under Dayabhaga, 896 
Self. acquisition, power over ... 673 

Parties to suits 622, 523 

Liabilltiy for debts of father and 
grand father 538.534 

Alienation by father when bind- 
ing on 631, 638 

,, by manager 618, 619 

Decree against manager, binding 
on 622 
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Devolution of property held by R02, 804 
Alienation of co-parcenary property. 571 

Sale or mortgage of undivided 
share under Mitakshara 545-548 

,, ,, Dayabhaga ... 584 

Different views as to rights of 
alienee 571, 589 

Gift or bequest of undivided share 
invalid, under Mitakshara law... 671 

Otherwise in Dayabhagu School ... 584 

Execution sale of undivided share 671 
Rights of purchaser 572, 658 

Release or renunciation of share by 654, 

G65 

Improper alienations by manager, 

right of, to set aside ... 544 

Costs. 

Decree for, against father, if an 
illegal debt ... 536 

Partition suit, provision for ... fi86 

Trustee right of, to coats of litiga- 
tion ... 876 

Of litigation a family necessity 482-483 

Courts. 

Decisions of, a source of law 160, 162 
Duty of, in administering Hindu 
Law ... 157 

Discretion of, in awarding main- 
tenance ... 436 

Disobedience to orders of, in oases 
o'! restitution of conjugal rights. 267 

Court of Wards. 

Age of majority for person under ... 387 


Sale by ... 1018 

Power of alienation ... 1018 

Co-wife. 

Heir to stridhanam 1101 

,, Mayukha ... 1101 

Crown—See also Escheat. 

Right of, as ultimus haeres ... 069 


Right to restrain acts of heiress ... 969 

Cruelty — See a.ho Restitution of 

^ conjugal rights. 

Defence to suit for restitution of 


conjugal rights ... 266 

Criterion of legal cruelty ... 266 

By husband ... 266 

By wife ... 266 

Custody — See Otiardianship, 

Custom. 

OmeraL 

Definition of ... 199 

Differs from usage ... 220 

Recognition of in Hindu Law. 159, 199 
,, in other eysierns 

of Law ... 200 

,, by decisions ... 200 

,, by legislation ...Ivi, Ivii 

Growth of, refieoted in oommen- 
Uriea ... 156 

Nature of custom. 

General customs . . 202 

Pamjly customs ... 201 

Tribal oustlbms ... 201 
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Elements of Valid custom. 

Agreement, custom originating invalid 206 
Must not override statute law ... 201 


Must be ancient ... 205 

„ certain 207, 208 

compulsory ... 208 

t, consistent ... 207 

,, peaceable ... 208 

„ uniform ... 206 

Invalid custom. 

Illegal ... 210 

Immoral 210, 211 

Opposed to public policy ... 212 

Unreasonable ... 211 

Pleading and Proof. 

Plea of custom ... 213 

Proof of custom 218, 216 

Onus of proof ... 213 

Degree of proof ... 213 

Numerous instances ... 218 

Quantum of evidence ... 214 

General custom ... 219 


Stringent proof of family customs 214, 216 
Evidence of Custom. 

Acts and conduct 
Admissions and estoppel 
Entries in public record 
Instances of application of 
Judgments of courts 
Opinions 

Published works of repute 
Transactions recognising 
General custom 
Family custom 
Local custom 
Communal custom 
Customary Rules. 

Adoption 
Marriage 
Divorce 

Re-marriage of widows 
Impartibility 
Inalienability 
Primogeniture 
Religions Endowments 
Cutebi menons 
Jains 
Khojas 
Sikhs 
Punjab 

Cutohl Memons. 

Applicability of Hindu Law of in- 


htritanoe to ... 187 

Oypres 

Application of doctrine ... 814 

Public trusts 814, 816 

Rule when applied 814, 816 

D 

Daiva. 

Ancient form of marriage ... xxiii 

Damdupat. 

Rule of where prevalent % ... 61$ 

Applicability of the rule 618, 619 


... 219 

218 

... 216 
217, 218 
... 216 
... 218 
... 217 

... 217 

... 219 

214-216 
... 219 

... 219 

366-360 
238-243 
... 245 

... 247 

... 202 
203 
202, 204 
868,869 
... 187 

... 180 
... 186 
... 179 

... 201 
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Adoption of daughters 386, 287 

Inheritance to 1109,1110 

Datta Homam. 

Nature of the ceremony ... 346 

Texts on ... 346 

Performance of, after adoption 344, 347 
Necessity for, among twice born... 346 

Unnecessary where adopter and 

adoptee are of the same gotra ... 34C 

Unnecessary for shudras ... 347 

Non-performance and factum valet. 849 
Dattaka*— See Adoption. 

Place of, in early Hindu Law ... 275 

Dattaka chandrika. 

Authorship and age of ... liv 

Authority of in Bengal ... 196 

,, South India 198 

Authority of, on law of adoption, etc. liv 

Dattaka Mimamsa. 

Author and age of ... liv 

Authority of, on law of adoption... liv 
„ in Bengal ... 196 

Daughter. 

Adoption of, in early Hindu Law 280, 2B7 
Marriage of, a necessity 223, 225 

Marriage expenses of . . 481 

Maintenance of, if un-married ... 425 

„ , if widowed ... 425 

Illegitimate daughter 425 

Bight of inheritance ... 989 

Competition with illegitimate 
son of Shudra ... 987 

Exclusion of by custom ... 940 

,, uuchastity ... 940 

Limited estate 940, 998 

Exception in Bombay 940, 99a, 1005 
Survivorship among daughters ... 1007 

Exception in Bombay ... 1007 

Stridhanam, right to ... 1095 

Limited estate in iuheited stri- 
dhanam ... 998 

Daughter-in-law. 

Maintenance of ... 429 

Power to adopt, termination of ... 829 

Inheritance, right to, in Bombay 327, 925 
Daughter's daughter 

Bhandu in Bombay ... 962 

,, „ Madras ... 968 

Stridhanam, heir to 1095, 1105 

,, Bengal ... 1105 

Daughter’s son 

Adoption of, valid by custom ... 341 

Position as heir 941, 942 

Reason for, heirship in Mitakshara * 941 
„ „ Dayabhaga 988, 989 

Survivorship ... 941 

Takes as full owner ... 941 

Stridhanam heir 

Two or more, take per capita ... 941 

Daughter’s son’s son 
Bhandu in Mitakshara ... 957 

Dayabhagf'. 

Age and authorship of ... li 


Principal work of authority Bengal. 195 
Law of inheritance 925 973, 

,, Sridhanam ' 1106, 1109 

Spiritual benefit, key to sucoession 
in 973, 976 

Dayabhaga School. 

Differences between, and Mitak- 

shara 463, 497-89!) 

Adoption ... 300 

Inheritance 973, 074 

Joint family ... 463 

Dayakrama Sangraha. 

Age and authorship of ... 19() 

Authority of. in Bengal ... 196 

Day a Tatwa. 

Authorship of ... 196 

Authority of, in Bengal ... 196 

DayaYibhaga. 

Age and authorship of ... xxxiii 

Deafness. 

Ground for exclusion from inheri- 
tance ... 923 

Debts — See also Joint family. 

Definition of ... 585 

Co-parcener’s liability for per- 
sonal debts 587, 688 

Mortgage of share, when bind- 
ing 571, 688 

Execution sale of share, for 
debts of co-parcener ... 671, 

672, 688 

Father’s debts, liability of son, 
under Mitakshara 533, 589 

Pious obligation of son, on 
father’s death 589, 695 

Liability originally indepen- 
dent of assets 531, 595 

Obligation now limited to 
assets 531, 595 

Personal liability where son 
does not account for assets 595, 596 
Whole joint family property is 
assets 594, 596 

Liability during father’s life- 
time 631 -633, 689 

Son nob liable for illegal or 
immoral debts 534, 530, 590, 591 

Father may soli or mortgage 
property to discharge antece- 
dent debts 631, 538, 589 

What is an antecedent debt 533, 534, 

589 

Decree against father or 
manager 612 614 

Liability of sons 612-617 

Execution sale of ancestral 
property 630, 631, 612, 617 

Son’s interest when passes .... 530, 
681. 612-617 

Liability of son for interest ... 692 

Rule of Damdupat ... 817 

Extent and scope of the rule 617-619 
Son not liable for father’s 
debts incurred after partition 596 
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Liability, of grandson 629, 594 

Limitation for enforcing liabi- 
lity against son 693, 594 

Illegal or immoral debts of father 834, 530 
Onus of proof of illegality etc. on 
son 690, 592 

General proof of immorality in- 
sufficient 590 

Imprudent debts of father ... 691 

Misappropriations ••• 535 

Surety debts ••• 588 

Torts, damages arising from ... 586 

Power of father to sell whole pro- 
perty 531 , 683 

Fjxoesbivo alienation for debts GOO, 008 

Setting aside by sons ••• 911 

Equities ••• 573 

Bona fide transferee, protected 004, 007 

Necessity for inquiry 500 

Nature and extent of inquiry ... 001 

Notice, when presumed fiOl 

Recitals value of 99f 

Attestation ellect of ••• 502 

Creditor’s right to sell entire estate 
for debt of father 608, 009 

Sons need not be impleaded .. 510 

Right of sons to be heard in 

defence 510. 612 

Execution sale, what passes by 013, 617 

Testa for determining 511, 615 

Right, title and interest, meaning 

of ... 016 

Question as to what interest was 

sold, one of fact ••• 517 

Heir, liable for debts ... 597 

liiability limited to assets ... 697 

Liability of holder of imparti- 
ble estate ... 697 

, widow for husband’s 

debts 597, 1020-1028 
,, donees 598, 599 

,, of other heirs ... 698 

Bpna-fide transferee from manager 

when protected 599, 003 

Husband and wife liability of for 
• debts of each other 5 hG, 587 

Implied agency .•• 587 

Debt incurred for necessaries ... 587 

Decree. 

Against father binding on sons ... 613 

„ limited owner or heiress 
binds reversion 1069 1076 

,, manager of joint family 522, 532 
, ,, religious em 

dowmenfe ... 851 

,, widow binds the estate 1009-1070 
Exception in the cause of fraud, 
collusion etc. *• 419, 

574, 617, 1074 

Compromise decree against heiress, 
when binds reversion 1074-1076 

Maintenance, decree for, form of . 467 

Minor wljen bound ... 619 

Partition deorel, provisions in 692, 698 

G. H. C.—ISO 


PAQB. 


Restitution of conjugal 
form of 

Sale in execution of, 
father 


rights, 

... 267 

against 

... 630, 

631, 613-616 
014, 617 
against 

1076 1077 


What passes by the sale 
dale in execution of 
widow 

Dedication. 

Different kinds of 836 838, 839-841 

Formalities necessity for 842-844 

To non-existing idol ... 838 

What constitutes 835-837 

Degradation. 

Effect of, on right to succession 173, 174, 

926 

Statutory provisions 173, 174 

Preference as between degraded and 

uodegraded relations ... 1110 

Deity. 

See Idol, Beligioiis Endowment 

Desertion. 

See Bestitiition of Conjugal Bights 

Devala. 

Author of secondary Smriti ,. xxxi 

Devanna Bhatta. 

Author of Smriti Chandrika ... liii 

South Indian authority liii, 195 

Divesting of estate 

By adoption 377, 920, 1000 

By subsequent birth of son 919, 920 


Not by subsequent disability 

Incontinenoe 

Remarriage 

Subsequent removal of disability 


919 

919 
1001 
919, 

920 


Devise. 

By father, if ancestral property ... 474 
Of undivided share, invalid ... 777 


To member of joint family 

... 474 

To person described as 

adopted 

son 

375-376 

Persona designata 

... 375 

Unborn person 

700, 769 

Devise to unborn person void under 

Hindu Law 

760, 707 

Modification by Statute 

760, 707 

Hindu Disposition of 

Property 

Act 

708, 709 

What passes on 

790, 797 

Who can make 

770, 777 

Dharanldhara. 

Commentator on ManU 

... xxxii 

Dharm. 

Bequest for, void 

8ll 

Dharma Sastras. 

1 ortion of the smritis 

xxix, xxxii 

Sources of Hindu Law 

... 166 

Table showing age and authorship 

of 

XXlX XXXII 

Dharma Sutras. 

Portion of the Smritis 

xxi 

Age and authorship *of 

xxi,*xxvii 

Table of 

xxix-xxxii 
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Digests. 

Authorship and dates of 
Colebrooke’s Digest 

... xxiii 

... Ivii 

Table showing 

xxxiii-xxxiv 

Disqualified Heirs. 

Who are 

921.927 

Right of, to maintenanoo 

... 431 

Removal of disqualification, effect of 919 

Right of issue of 

... 928 


Right of relations of, to mainte- 
nanoe. 

Divorce 


Hindu Law does not recognise 

245, 246 

Recognised by custom 

... 245 

When allowed 

... 248 

Convert to Christianity 

... 248 

Indiin Divorce Act 

248 

Domicil. 


Personal law, does not follow law 

of 

... 194 

Hindu Law personal 

... 192 

Migrating family, law applicable to. 193 

Adoption of the law of domicil 

... 194 

Evidence and proof of 

... 193 

Donatio mortis causa. 


Recognition of in Hindu Law 

... 801 

Donee — See a i. so Oljt 


Acceptance by, if essential 

... 767 

Charity 

766. 770 

Idol, if can be 

... 764 

Infant „ ,, ,, 

... 767 

Liability of, for debts of donor 

... 598 

Possession, delivery of, to 

762, 763 

Unborn person, if can bo 

... 763, 

764, 

766, 768 

statutory modification of the rule 764, 768 

Universal donee 

... 598 

Dravida School. 


Authorities in 

.. 164 

Adoption by widow 

303.305 

Consent of kinsmen requiste for 

306-307 

Dumbness. 


Ground for exclusion from i 

oo- 

parcenary 

... 490 

„ ,, inheritancA 

921, 923 

Dvamuihyayana adoption. 


Forms and varieties of 

... 363 

Texts relating to 

... 353 

Conditions of 

... 364 

Who can adopt in this form 

... 364 

Rights cf afte rborn son 

... 363 

Rights of inheritance * 

... 354 

Dwaita Parlsishta. 


Authorship of 

198 

Mithila authority 

... 198 


E 


Easement. 


Form of property 

741 

Dedication of, for religious purpose 

846 

Eldest ion. 


Adoption of, valid 

848 


PA0fl. 

Election, 

Principle of, in Hindu Law 749, 760 
Rule of equity and justice ... 749 

Endowment— See Beligious Endow- 
ment. 

Escheat. 

Crowns* right ... 969 

Right of Crown, to Brahn]in*s estate 9G9 

Right accrues on proof of absence 
of heirs ... 969 

Crown may set aside alienations ... 969 

Estate taken subject to proper 
charges ... 969 

Estoppel. 

Acquiescence when amounts to 370, 871 
Adoption, effect of, on 370, 386 

Alienation by widow, reversionera* 
consent to ... 1043 

Attestation, effect of ... C02 

Eunuch. 

Adoption, right of ... 291 

Competency to marry 223, 231 


Exclusion from Inheritance. 

Hindu Texts ... 922 

Rule of. applicable to both sexes ... 922 

Caste, loss of 174, 926 

Now relieved by stitute 173. 174, 926 
Defects of the blind, deaf and 
dumb, to be congenital ... 923 

Insanity or lunacyness ... 923 

Leprosy, when a disqualifioition 023, 924 
Loss of limb or sense ... 928 

Praud, vice and hostility to parent. 926 

Murder or implioity in ... 926 

Religious order, entrance into ... 926 

Widow's re- marriage 922, 927 

,, unchastity ... 924 

Unohastity of other female heirs 924, 926 
Disability , does not exclude heir of 
disqualified person 928 

Disqualification lets in next heir 
at once ... 917 

Inheritance already vested not re- 
opened ... 919 

Heir may succeed on next descent. 920 

Maintenance of disqualified heirs... 431 

Stridhana succession ... 1109 

Execution lale. 

Decree against father . . . 682, 

610, 618..616 

Son’s interest when passes ... 632, 

613-616 


Decree against manager of joint 
family 618-618 

,, „ ,, of endow- 


ment ... 861 

„ „ heiress 1076,1077 

Property not liable to sale 749, 744 

Executor. 

Of Hindu wills ... 882 

Position of ... 882 

Exogamy. 

E^le as to, in Hindu Law' 860, $66 
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Factum Valet. 

Applicability and ecopo of the rule. ^47 
Adoption ii47-351 

Marriage ... 245 

Family Arrangement. 

Definition of 621), 630 

Distinguished from partition ... 631 

Form of ... 637 

Setting aside of, for fraud, mutual 
mistake eto., 632,634 

Unilateral mistake, not suffioient.. 635 
Extraneous consideration not 

necessary for ... 634 

Antecedent rights of parties, when 
material ... 034 

Persons bound by ... 637 

Rf gist ration if necessary ... 637 

Family Dwelling House. 

Right of widow to reside in 434, 435 

Bight of purchaser ... 435 

Family Trade. 

Recognition of, as property ... 57 h 

Managership of ... 577 

Powers of manager 577-578 

Liability of other members for acts 
of manager 57 1‘, 580 

Liability of minor members 57 0, 580 

New trade ... 5H1 

Trade in partnesrship with 
strangers ... 581 

Heiress, right to continue ... 10GB 

Father. 

Adoption 

Right to give son in adoption ... 380 

Delegation of tight ... 332 

Bight, not lost by conversion ... 331 

Adoptive father not entitled to give. 330 
Ante adoption agreement regarding 
property 352, 353 

Debts, 

Father’s debts not a charge .. 631 

• Pious duty of sons to pay 631, 532, 580 
Obligation when arises 532, 61‘6 

Liability of son’s interest for 
antecedent debts of father 533, 504 

Illegal or immoral debts of father. 

sons not liable for 634,636, 600, 501 
Decree against father, when binding 
on sons 530, 613, 616 

Son’s interest if passes by execu- 
tion sale 614, 616 

Execution of decree after death of 
father ... 607 

Sons’ liability formerly absolute 531, 594 
Now limited to assets 531, 594 

Sons not liable after partition ... 595 

Guardianship, 

Natural guardian of his children... 891 
Right when lost ... 396 

Conversion, efieot of 397, 39 b 

Testamentary guardian i appoint- 
mttcrt of, • 401; 402 
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Right to custody of children ... 420 

Maintenance of children 424, 425 

Mornoge. 

Duty of, to marry daughters 229, 230 

Marriage expenses ... 481 

Bight to give in marriage ... 235 

Joint family. 

Position of father under Dayabhaga 
law ... 682 

,, Mitaksbara law 510, 632 
Decree against father, when binds 
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Power over joint family property 530-532 
Alienation of joint family property. 

by, when valid 530, 632, 589-692 

Gift or devise of joint family pro- 
perty by 626, 526 

Son’s right to set aside improper 
alienations by 532, 585, 600-603 

Inheritance . 

Position of father as heir under 
Dayabhaga ... 989 

M Mayukha ... 942 

,, ,, Mitaksbara. 943 

Siridhanam of daughter, heirship 
to ... 1103 

„ ,, Bengal School ... 1107 

,, ,, Mitaksbara ... 1103 

Fathev-in-Law. 

Consent of, to adoption by widow. 305 
Liability of, for maintenance of 
daughter-in-law. ... 429 

Father’s brother 

Adoption of ... 342 

Inheritance under Dayabhaga. 992 
,, „ Mitaksbara... 947 

Father’s Brother's Daughter's son. 
Inheritance of in Dayabhaga ... 993 

,, ,, JJitaknhara ... 9 47 

Father’s Brother’s son 
Adoption of ... 342 

Position of, as heir in Dayabbag. 992 
,, Mitaksbara. ... 947 

Takes after sister in Bombay. 947, 964 
Father’s brother’s son’s son 
Dayabhaga ... 993 

Mitaksbara ... 993 

Takes after sister in Bombay 947, 964 
Father's brother’s widow 
Heir in Bombay ... 966 

Father’s brother’s son’s widow 
Heir in Bombay ... 962 

Father’s father 

Right of, to give in marriage ... 225 

Right of inheritance in Dayaihaga 992 
,, Mitaksbara ... 947 

Father’s Mother. 

Heir to grandson under Dayabhaga. 992 
,, Mitaksbara ... 946 

Share on partition ... 652 

Father’s sister ’r son. 

Heirship of in Dayabhaga School ••• $92 

Mayukha ... 963 

Mitaksbara 953 
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Female heir. 

See also Woman's Estate. 

Inoapaoiiy to inherit unless special- 


ly allowed by texts 920, 921 

System of kinship through in 


Mitakshara 

953-956 

„ in Dayabbaga 

... 980 

In Madras 

966. 968 

In Bombay 

962, 966 

Not a new stock of descent 

... 1,000 

Except in Bombay 

... 1,006 

Religious office, succession to 

861-852 

Unchaatity, effect of in widow 

... 924 

,, in other heirs 

... 925 

Force. 

Adoption by, void 

821, 822 

Marriage 

260. 261 

Fraud. 

Adoption by 

... 321 

Marriage by 

260 

Of Manager 

615, 580 

Partition, reopening of, for 

... 698 

Funeral Expenies. 

Of husband, a necessity 

1026, 1026 

Sale of estate for 

... 482 

G 

Gains of aoience. 

Texts on 

... 471 

What are 

... 472, 

When self acquisition 

475, 470 

... 472 

Whan partible 

... 473 

Gandharva Marriage 

Form of marriage 

... 236 

Garbhari GoBaviB 

Adoption among 

... 291 

Marriage of * 

... 231 

Gautama 

Author of the Sutra xxxiv, xxxvi 

Relative age of 

... xxix 

Gayawals 

Adoption among 

... 355 

Partition of office 

()86-C86 

Ghatwali Tenure 

Origin of 

722, 723 

Incidents of 

... 723 

Inalienable tenure 

... 723 

Exceptions 

... 723 

Right to resume 

... 723 

Gift: 

General. 

Essentials ot 

762 763 

Four otasses of gifts 

... 760 

Formalities of 

762, 763 

Hindu Law, modified by legislation 763 

Writing and registration. 

762, 703 

Possession delivery of 

... 763 

What possession sufficient 

... 768 

Provisions of the Transfer of Pro- 

perty Act 

... 763 

Conditional gifts. 

771, 772 


Illegal or repugnant conditions, 
void ... 771 


Creation of invalid estates. 801, 802 
Donatio mortis causa ... 801 

Revocation of gift 771, 772 

Who can make a gift. 

Adult ... 769 


Co-parcener, of separate or self- 
acquired property ... 639 

Gift of ancestral property invalid... 646, 
646, 647, 648, 671 
Exception in Bengal . . 683 

Father or manager, power of 524, 

629, 761, 762 

Gift on marriage of daughter or 
sister 625, 1031 

Gilt for religion or charity 624, 626, 1026, 

1026 

Widow, power of 1026, 1026, 1031 

Gilt for religious purpose.s 1026, 1026 
Who can be donees. 

Donee must be in existence 763, 766 

Gift in favour of unborn person 
invalid ... 764 

Modification of the rule by statute 764, 

768, 769 

Gift to idol, valid 764, 770 

,, a persona designata 376, 876 

Gift to a class ... 763 

Gift for religious or oharitiable pur. 

poses *566, 770 

Gift passes entire interest of donor. 796, 

797 

Gift for maintenance to widow etc. 626 
„ to junior member of 
impartible estate 460, 729 
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799 

Gift to wife or widow ty husband.. 827- 
829 1086 1087 
„ by strangers. 829 

Gift to daughter or Eister 828, 829, 1086, 

1087 

Gift to other female 828, 825), 1086, 1087 


Clift to a class. 

Hindu law rule as to ... 763 

What is meant by a class ... 768 

English rule as to, inapplicable to 
India 802-806 

Gift not void though some can- 
not take ... 808 

Except where gift is to the class as 
a whole ... 806 

GoBsainB. 

Right to mahantship ... 869 

Marriage of, a bar ... 867 

Ootra. 

Meaning and signifioanGe of 250, 253 

Marriages within invalid ... 265 
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Who are 266, 003 


Gotraja Sapindas 

Who are 929, 932 

Principles governing order of suj- 
oession among r ... 929 
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Females after marriage continue 
to be in Bombay ... 

. Order of succession among in 
Bombay 

Government. 

Grants by. construction of 504. 505, 

7i:i, 715 

Government Revenue. 

Payment of, a necessity 481, 1028 

Mortgage or charge by manager for 

payment of ... 618 

Mortgage or charge by female heir ... 1028 

Grand Father. 

]^]ght of to give in adoption ... 832 

,, ,, in marriage ... 235 

Debts of grandson’s obligation to 
pay ... 5 h7 

Grand mother. 

Position ol, as heir, in Bombay ... 947 

,, elsewhere .. 948 

Bight cf , on partiition , to a 
share ... 652 

Grant 

P>y Government to membtr of joint 
family ■ 504, 505, 

713.715 

Property when self-acquisition ... 504 

By holder of impartible estate ... 729 

Kight ol grantee and his heirs 450, 729 
Keversion to grantor or his heirs 450, 729 
Babuana grant ... 450 

Grandson 

Included under ‘issue’ 464 

Filxisteuce of, bar to adoption 283, 284 
Kight of, to partition ... 942 

Position of as sapinda ... 934 

Right of succession under Mitak- 

sbara ... • 34 

Bight ot inheritance under Day- 
abhaga ... 988 

Guardianship. 

(lenerol. 

• Age of majority tor Hindus 387, 388 

Hindu age of majority ... 388 

Mode of calculation ... 8 h8 
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Competition with sister in 

Bombay ... 947 

Position of in Daynbhaga law ... 990 

Succession to stridhan .. 1103 
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Buddhists 
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Molesalem Girasias 
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Brahmos ... 181 
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Endowment for 
Non -existing, gift to, valid 
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Of Hindu parents ... 174 

Right to inherit to mother 1109, 1110 
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... 875 

685, 686 

2h7 

287 

288 
287 


763 

768 

768 

174 
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Eight to succeed to mother’s pro- 


perty 

1109, 1110 

Immoveable Property. 


What is 
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... 723 
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Inheritance, exclusion from ... 924 

Restitution of conjugal' rights, 
defence to ... 266 

m provements. 

Right to compensation for ... 695 
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Who is 

Power of father to appoint 
Appointment for person of minor 


member of joint family 

401, 402 

Appointment in respeot of property 

of minor member of joint family 399 

Trade. 
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lii. 
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Right of females on inheritanoe 

... 915 



Female Succession, peculiarities 

in 962 

V 


Widows of Gotraj Sapindas, as heirs. 962- 




966 
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ADDENDA. 


[Bringing citationB to August 1!)19J 

A widow’s right to adopt does^ not depend upon her inheriting any property from her 
husband, and she may make an adoption though no property vests in her. Praiap Singh v* 
Agar Singh, 36 M. L. J. 611; 17 A L. J. m : 60 1. C 457 P. 0. 

An endowment for the worship of God without specifying the deity is void. Chandc v. 
Hartibolat 29 C. L. J. 366. 

Though there may be necessity for incurring a debt it does not follow that such necessity 
would support a loan the terms of which are onerous which must be otherwise proved. Nazir 
Begam v. Baghundth Singh, 28 C. W. N. 700 P. 0. 

Adoption by a widow aged 15 upheld on the ground that she had obtained sufficient 
maturity of understanding to comprehend the nature of the act. Basappa v Shidriimappat 
21 Bom L. K. 217; 60 I. 0. 786. 

Of two co-widows in Bombay, the senior may adopt without any express authority of her 
husband, but the junior cannot adopt without the consent of the senior co-widow or the 
special authority of her husband Ib. 

^ It is on the creditor seeking to recover his debt from the joint family to prove that it 
was contracted by the manager for a purpose binding on the family. iJurumm% v. Gopala- 
awami, 86 M, L. J. 688; 60 I. C. 775. 

A Jagir must be taken xmma facie to be an estate only for life. The words “ putra- 
poutradi in the grant of Jagir, do not, at all events outside Bengal, necessarily import an 
estate of inheritance descending to collaterals. Bam Narayan v. Ba^n Saran , 86 M. L. J. 344 
P. C. reversing 0. A. 42 0. 405. 

A married female maySact as archak of a temple. Annaya v. Ammakka, 85 M. L. J. 196 
(208) P. B. 

In order to raise any presumption at all the consent must be the consent of the 
next reversioner. The joining in of a contingent reversioner raises no presumption of 
‘ necessity. Our Narayan v. Sheolal, 40 C. 666 P. 0. 

A benami tiansaction is not necessarily illegal or void A benamidar may maintain a 
suit upon bis benami title though the benifioiarj may claim to be added, as a party. There 
. can be no estoppel against the beneficiary unless the alienee’s position is worsened by it- 
Our Narayan v Sheolal, 46 C. 666 P. 0 







